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Andrew  Erwin  v.  Bank  of  Kentucky. 

It  if  a  fettled  role  of  prmcdce,  that  no  aiurwer  ii  neceiiary  to  ordinazy  demtfnda  in  re- 

oonventioD. 
On  a  reoonventional  demand,  based  on  the  amendment  to  art  375,  0.  P.,  the  going  to  trial 

on  the  merits  of  the  demand,  withoat  orging  the  ol^ection  that  no  answer  had  been  ffled, 

or  judgment  by  default  taken,  is  a  waiver  of  the  objection. 
In  a  sait  between  A.  and  B.  in  which  A.  claims  certain  property,  by  Tirtne  of  certain  oon- 

▼eyances  which  B.  alleges  to  be  simulated « the  acts,  sayings  and  declarations  of  C.  who 

made  the  conveyances  to  A.,  are  proper  evidence. 
Abo,  the  records  of  various  suits  between  C.  and  oflier  persons  to  which  A.  was  not  a  party, 

are  admisaible  in  evidence  to  prove  rem  ip^oMi  and  so  iar  as  they  go  to  show  the  intentions 

of  the  parties  as  manifested  by  the  pleadings :  bat  the  oral  testiipony  taken  in  such  case* 

is  not  evidence  unless  specially  offered  in  the  case  pending. 
Certified  abstracts  from  tiie  oflBce  of  the  register  of  conveyances,  made  in  the  usual  form  of 

such  certificates,  are  admissible  in  evidence  to  prove  the  inscription  of  the  acts  to  which 

they  refer. 
Sales  of  property  made  withoat  any  intention  of  the  parties  to  bind  themselves,  are  not 

contncts.    There  is  a  distinction  between  the  contract,  and  the  instrument  of  writing 

which  may  purport  to  witness  it:    C.  C.  1755. 
The  chapter  of  the  Civil  Code,  regulating  we  revocatory  action,  is  not  applicable  to  cases  of 

simulation.    In  those  cases  creditors  may  seize  notwithstanding  the  apparent  transfer, 

and  if  enjoined  may  plead  and  show  the  simulation  on  the  trial  of  the  ii^imotaflB. 
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Erwiit        Whera  the  Ajng  told  remains  in  the  possession  of  the  seQer,  there  is  reason  to  presume  Uie 

^-  sale  is  simalated ;  and  tiie  parties  most  adduce  proof  of  the  reality  of  the  sale.    C.  C. 

Bank  OF  Km-     ^^^ 

Where  it  is  proved  that  the  mortgage  dehts  have  been  paid,  it  is  not  necessary  to  make  the 
mortgagees  parties  to  a  proceeding  for  the  erasure  of  the  mortgages. 

Where  the  judgment  enjoined  bears  the  highest  rate  of  conventional  interest,  no  other  in- 
terest will  be  allowed  upon  the  dissolution  of  the  injunction. 

A  prayer  for  general  relief  does  not  authorize  the  annulment  of  fraudulent  sales  which  are 
not  specially  attacked  in  the  pleadings. 

APPEAL  by  defendant  from  the  Fourth  District  Court  of  New  Orleans, 
Strawhridge,  J. 

/.  jR.  GrymtB  for  appellee.  The  action  was  one  of  revendication  and  could 
not  be  maintained  by  an  individual  creditor,  to  annul  contracts  made  before  his 
debt  accrued.  C.  C.  1988.  5  N.  S.  96  and  633.  4  L.  R.  142.  That  the 
case  was  not  embraced  within  the  exceptions  to  the  above  rule,  as  in  the  case 
in  13  L.  R.  651,  and  C.  C.  1916. 

The  answer  to  the  injunction  was  not  a  plea  in  reconvention,  but  an  original 
demand  which  could  not  be  tried  until  regularly  put  at  issue ;  either  by  repli- 
cation or  judgment  by  default. 

The  mortgages  sought  to  be  cancelled  could  not  be  erased,  because  the  mort^ 
gagees  were  not  made  parties  to  the  proceeding. 

W.  C  Micou  for  appellant.  The  demand  contained  in  the  answer  to  the 
injunction,  was  a  plea  in  reconvention,  which  did  not  require  to  be  put  at  issue 
before  trial.  Act.  1839,  sec.  7,  amending  C.  P.  376.  5  R.  R.  180.  3  N. 
S.  363.  C.  P.  328,  329,  477.  5  L,  R.  450.  4  L.  R.  266.  2  L.  R.  284.  3 
L.  R.  100. 

Even  if  an  answer  had  been  required  to  the  reconventional  demand,  the 
plaintiiT  had  waived  the  right  to  urge  the  objection  by  going  to  trial  on  the 
merits  without  raising  the  question.  4  L.  R.  482.  12  N.  S.  316.  1  N.  S. 
666.     12  R.  R.  194.     7  N.  S.  430. 

Simulated  sales  are  not  contracts.  They  may  be  attacked  whenever  set  up, 
without  being  subjected  to  the  provisions  of  the  Civil  Code  upon  the  subject 
of  revocatory  actions  for  the  annulment  of  fraudulent  contracts.  C.  C  1764, 
1772.  2  Zacharia»,  341,  sec.  313,  note  2.  24  Pothier  Pand.  432, 1.  6,  tit.  17. 
lb.  1.  60,  tit.  17.     MerUn  verho  Simulation.     13  L.  R»  129.     9  R.  R.  491. 

The  judgment  of  the  court  was  pronounced  by 

EusTis,  C.  J.  The  defendants  who  are  judgment  creditors  of  James  Erwin^ 
caused  to  be  seized,  under  execution  as  his  property,  three  lots  of  ground 
situated  within  the  limits  of  this  city.  The  plaintiff  enjoined  the  sale  oo  the 
ground  that  he  was  the  true  and  lawful  owner  of  the  property  seized,  and  in 
■etual  possession  thereof  at  the  time  of  the  seizure. 

The  answer  avers  that  the  property  seized  is  reaOy  the  property  of  James 
Enuin,  and  liable  to  execution  for  his  debts.  That  the  plaintiff  is  not  and 
never  was  the  owner  of  any  part  thereof,  but  has  merely  lent  his  name  and 
assumed  a  nominal  ownership.  That  James  Erwin,  although  the  real  owner 
and  possessor,  has  been  in  the  habit  of  using  the  name  and  procuration  of  the 
plaintiff,  for  the  purpose  of  concealing  his  property  from  the  just  pursuit  of  his 
creditors. 

The  defendants  then  assuming  the  character  of  plaintiffs  in  reconvention 
further  charge  that  the  plaintiff  has  not  only  received  simulated  transfers  of  the 
property  seized,  but  still  farther  to  deceive  and  delay  the  claims  of  the  defen- 
dants, as  creditors  of  James  £ru?tn,  has  colluded  with  him  to  cover  other  pn>» 
perties,  and  by  various  devices  to  prevent  and  delay  their  recourse  against  it* 
under  the  allegation  that  they  fear  and  believe  that  the  property  seized  will  not 
be  sufficient  to  satisfy  their  claim,  the  defendants  ask  that  a  number  of  sales 
conveying  to  Andrew  Enoia  other  property  alleged  to  belong  to  James  JBrtrin, 
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be  declared  simulated,  and  that  suadiy  judicial  aod  conventional  mortgages  in-       Erwih 
scribed  against  that  property  and  the  property  seized,  be  ordered  to  be  erased  3^„k  op  Ken- 
from  the  records,  on  the  grounds  that  they  were  either  originally  simulatedi  or        tuckt. 
that  they  hare  long  since  been  satisfied  and  extinguished. 

No  answer  was  filed  to  this  claim  in  reconvention,  and  the  parties  went  to 
trial  without  a  judgment  by  default  having  been  taken  upon  it. 

The  district  judge  appears  to  have  been  satisfied  that  the  allegations  of  the 
defendants  were  sustained  by  the  evidence ;  but  the  acts  and  transfers  of  pro- 
perty complained  of  by  them  having  taken  place  before  their  debt  accrued,  he 
was  of  opinion  that  under  article  1988,  C.  C,  they  could  not  contest  the  validity 
of  those  acts  and  transfers,  and  perpetuated  the  injunction  on  that  ground. 

The  defendants  appealed. 

The  counsel  for  the  plaintiff  contends  that  the  defendants,  so  far  as  they  are 
plaintiffB  in  reoonventioD  have  tried  their  case  too  soon ;  that  theirs  is  a  clear  and 
distinct  action  of  revendication,  independent  and  beyond  the  scope  of  the  origi- 
nal actkm,  and  that  before  it  could  be  tried  an  issue  in  fact  must  be  made  by 
answer,  or  tacitly  by  a  judgment  by  default  He  farther  maintains  that  no 
judgment  can  be  rendered  in  relation  to  the  mortgages  referred  to  in  the  answer, 
until  the  defendants  shall  have  made  the  mortgagees  or  persons  in  interest 
parties  to  the  suit,  and  given  them  an  opportunity  of  defending  their  rights. 

The  claim  in  reconvention  is  based  upon  the  amendment  to  art.  375  of  the 

Code  of  Practice,  which  provides  that  when  a  plaintiff  resides  out  of  the  State, 

'tiie  defendant  may  institute  a  demand  in  reconvention  against  him  for  any  cause, 

although  such  demand  be  not  necessarily  connected  with,  or  incidental  to  the 

main  cause  of  action. 

It  is  a  settled  rule  of  practice  that  no  answer  is  necessary  to  ordinary  demands 
In  reconvention,  and  as  the  able  and  vigilant  counsel  who  represented  the  plain- 
tiff, went  to  trial  on  the  whole  case,  without  filing  an  answer  or  raising  the 
objection  now  made,  as  he  introduced  evidence  on  the  reconventional  demand« 
and  excepted  to  the  evidence  offered  by  the  defendants  on  grounds  inconsbtent 
with  those  now  assumed,  he  must  have  considered  the  rule  as  applicable  to  this 
case  also.  Had  an  answer  been  necessary,  it  appears  to  us  that  these  facts 
would  authorize  the  presumption  that  it  was  waived,  the  case  was  fairly  tried, 
and  as  no  legal  right  has  been  lost  to  the  plaintiff,  in  consequence  of  the  course 
pursued,  we  do  not  feel  ourselves  bound  to  open  the  case  on  the  grounds 
afleged. 

The  exceptions  taken  by  the  plaintiff  to  the  opinion  of  the  court,  admitting 
llie  parol  evidence  offered  by  the  defendants,  were  properly  overruled — ^the  acts, 
sayings,  and  declarations  of  James  Erwifit  soing  to  establish  the  simulation 
aDeged,  were  proper  evidence  under  the  allegations  of  the  defendant.  Martin 
T.  Reevts  et  al,^  3  N.  S.  22.  Groves  v.  Steel,  2  Ann.  480.  The  other  excep- 
tions taken  by  plaintiff's  counsel  to  the  opinion  of  the  court,  admitting  in  evi- 
dence the  records  of  other  suits  mentioned  in  the  bill  of  exceptions,  and  the 
documentary  evidence  in  some  of  those  records,  were  not,  in  our  opinion,  ten- 
able. The  records  were  clearly  admissible  to  prove  rem  ipsam ;  the  pleadings 
and  acts  of  the  parties  in  those  proceedings,  were  also  admissible  and  could  be 
considered,  in  estimating  the  intentions  of  the  respective  parties.  So  far  as 
manifested  by  those  pleadings  and  acts,  the  oral  testimony  in  those  causes  was 
not  specially  offered  in  the  court  below,  and  is  not  therefore  considered  here ; 
bot  the  docnmenU  on  file  in  some  of  those  causes,  were  offered,  and  so  &r  as 
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Erwin       they  are  Bigned  by  the  respective  parties,  were  admissible  against  them,  and 

Bank  op  Ken-  ^^^®  ^®°  eoosidered  by  us. 

TucKT.  ^phe  pluDtiiTs  counsel  also  excepted  to  the  opinion  of  the  court,  admitting  in 

evidence  certified  abstracts  from  the  office  of  the  recorder  of  conveyances^ 
thoee  certificates  are  in  the  usual  form,  and  were  received  to  prove  the  inscrip- 
tion of  the  acts  to  which  they  refer.  We  are  not  aware  that  the  [Hoof  of  the 
inscription  could  have  been  made  in  any  other  way. 

We  cannot  assent  to  the  proposition,  that  it  is  necessary  to  make  the  original 
mortgagees  parties  to  this  proceeding.  If  the  evidence  sustains  the  allegation 
in  the  answer  that  the  debts,  which  those  mortgages  were  intended  to  secure, 
have  been  paid  by  James  Erwin,  the  original  mortgagees  have  no  longer  any 
interest  in  the  matter.  James  Erwin,  on  producing  the  mortgage  notes  to  the 
recorder  of  mortgages,  could  have  the  mortgage  erased  from  the  record,  with- 
out notice  to  these  parties.  The  court  in  ordering  the  erasure  will  only  exercise 
his  right. 

It  is  the  settled  jurisprudence  of  this  court,  that  sales  of  property  made 
without  any  intention  in  the  parties  to  bind  themselves,  are  not  contracts,  and 
that  between  the  parties,  they  efifect  neither  the  title  nor  the  possession  of  the 
original  owner,  so  far  as  his  creditors  are  concerned.  The  distinction  between 
a  fraudulent  contract  and  a  mere  simulation,  has  always  appeared  to  us  elemen- 
tary. A  contract  is  not  the  instrument  of  writing  by  which  it  is  witnessed. 
L.  C.  1765.  It  results  exclusively  from  the  consent,  the  agfirregatio  mentium 
of  the  parties  to  it,  and  without  such  consent  no  contract  can  exist.  Hiriari  v. 
Roger^  13  S.  R.  129,  and  authorities  there  cited.     Merlin  verho  Simulation. 

We  have  repeatedly  held,  that  the  chapter  of  the  code  regulating  the  revo- 
catory action  is  not  applicable  to  cases  of  simulation,  and  that  in  those  cases 
creditors  may  seize  notwithstanding  the  apparent  transfer,  and,  if  enjoined,  may 
plead  and  show  the  simulation  on  the  trial  of  the  injunction.  This  is  also  the 
jurisprudence  of  France,  under  dispositions  of  law  similar  to  ours,  and  we  can- 
not better  express  our  views  in  relation  to  simulation,  than  by  adopting  the  lan- 
guage of  ZacharisB  on  the  subject. 

**  The  revocatory  action,"  says  that  author,  **  is  often  mistaken  for  the  actioD 
en  declaration  de  simulation.  This  is  an  error.  The  object  of  the  first  ia  to 
avoid  serious  but  fraudulent  contracts.  The  object  of  the  second  is  to  cause  to 
be  declared  simulated,  acts,  the  appearance  of  which  is  contrary  to  truth.  This 
distinction  is  not  one  of  theoiy  only :  it  leads  to  important  practical  results. 
For  instance,  the  actio  polliana  cannot  be  exercised  except  after  the  insolvency 
of  the  debtor  is  judicially  ascertained,  and  is  only  allowed  against  the  acta  which 
have  caused  or  consummated  that  insolvency,  while  those  conditions  are  not 
required  for  the  exercise  of  the  other  action ;  again,  the  actio  polliana  only 
belongs  to  the  creditor  whose  claim  ascends  to  a  date  anterior  to  that  of  the  act 
attacked ;  it  is  otherwise  with  the  action  based  on  simulation."  2  ZacfaariaB, 
341,  note  2,  and  authorities  cited. 

The  defendants  have  a  clear  right  to  maintain  their  seisnre,  if  they  have  mhiB'wn 
the  simulation  alleged. 

For  the  purpose  of  making  that  proof,  they  have  introduced  witnesses  "who 
testify  that  James  Ermn  has  been  for  many  years  a  resident  of  this  city ;  that 
at  one  time  he  owned  large  and  valuable  possessions  here,  and  was  considered 
a  man  of  great  wealth ;  that  he  subsequently  became  embarrassed  in  his  cir- 
enmatanceSf  and  suddenly  ceased  to  own  any  real  estate  in  his  own  name.    Tlie 
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record  shows  that  at  the  same  time,  the  plaintiff  in  injunction,  who  is  the  bro«        Erwin 
ther  of  James   Erwinj  became  the  appurent  owner  of  real  estate,  notes  and  q^,,,^  ^y  ^^^^^^ 
jodgments  to  the  amount  aod  value  of  several  hundred  thousand  dollars,  all  of       tucky. 
which  were  either  derived  directly  from  James  Erwin j  or  acquired  from  others 
hy  James  Ervrin^  under  a  power  of  attorney  fi'om  the  pkintiif,  or  purchased  by 
the  pJaiotiff  at  sheriff's  sale,  in  the  collection  of  debts  transfen'ed  to  him  by 
James  Erwin, 

The  evidence  further  shows,  that  during  all  this  time,  and  for  years  before, 
the  plaintiff  has  been  a  resident  of  Nashville,  in  the  State  of  Tennessee,  a  man 
of  large  femily  and  very  moderate  means,  employed  in  the  capacity  of  agent, 
by  one  of  his  sisters ;  that,  although  for  some  years  past  he  has  been  in  the 
habit  ai  spending  the  winter  in  New  Orleans,  he  has  never,  to  the  knowledge 
of  the  witnesses,  interfered  or  meddled  in  any  manner  whatever  with  any  of 
the  property  in  his  name  here ;  that  about  the  time  of  the  first  transfers  to  him, 
he  gave  an  illimited  power  of  attorney  to  James  Erwin,  who  has  generally  acted 
under  thnt  power  since,  though  in  instances  stated  by  the  witnesses,  he  con- 
tinued to  act  in  his  own  name  ;  imd  finally,  that  the  control  and  possession  of  all 
the  property  transfeired  to  the  plaintiff,  has  remained  in  James  Erwin, 

In  all  eases  where  the  thing  sold  remains  in  possession  of  the  seller,  because 
he  has  reserved  to  himself  the  usufruct,  or  retains  possession  by  a  precarious 
dtJe,  there  is  reason  to  presume  that  the  sale  is  simulated,  and  with  respect  to 
third  persons,  the  parties  must  adduce  pix)of  that  they  are  acting  in  good  faith, 
and  establish  the  reality  of  the  sale.     C.  C.  2456. 

Under  the  facts  of  the  case,  this  absolute  rule  of  law  made  it  incumbent  upon 
Andrew  Erwin  to  establish  the  reality  of  the  contracts  under  which  he  pre- 
tends to  hold.  He  has  made  no  attempt  to  do  so,  and  the  evidence  of  the  de- 
fendant, already  referred  to,  satisfies  us,  as  it  did  the  district  judge,  that  the 
attempt  would  have  been  vain,  aod  that  the  muniments  of  title  adduced  by  him, 
are  mere  shadows  cast  upon  the  title  of  the  real  owner,  James  Erwin, 

The  injunction  must  therefore  be  dissolved,  and  the  defendants  allowed  to 
(MYiceed  under  their  execution. 

The  judgment  enjoined  bearing  the  highest  rate  of  conventional  interest,  no 
other  interest  wiU  be  allowed  on  the  dissolution  of  the  injunction. 

The  reconventional  demand  now  remains  to  be  considered.  It  is  strictly  the 
action  en  declaration  de  simvlaiion,  mentioned  by  Zacharise. 

The  testimony  in  the  record  has  reference  .to  all  the  properties  and  rights 
mentiooed  in  the  reconventional  demand,  as  well  as  to  the  lots  seized.  It  has 
satisfied  us  that  there  is  neither  reality  nor  truth  in  any  of  the  transactions 
under  which  the  plaintiff  claims.  We  will  therefore  consider  Andrew  Erwin 
as  being  in  fact  James  Ermn,  and  finally  close  the  demand  in  reconvention  so  far 
•s  the  state  of  the  record  will  enable  us  to  do  so.  It  contains  no  evidence  of  the 
transfer  to  Andrew  Enoin  of  the  lands  described  in  the  reconvention,  as  being 
situated  in  the  parish  of  Caddo.  This  portion  of  the  claim  must  therefore  be 
disratssfsd,  aod  we  do  not  think  the  prayer  for  general  relief  sufficient  to  autho- 
rize us  to  set  aside  other  sales  of  land  and  slaves,  made  to  the  plaintiff'  by  Jatnes 
Erwin. 

To  set  aside  the  judicial  sale  of  the  batture  in  front  of  the  Pulley  square, 
and  to  obtain  the  erasure  of  the  mortgages  which  affect  that  square,  the  defen- 
dants rely  upon  the  documentary  and  oral  evidence  found  in  the  transcript  of 
the  raoord  of  Whilt  v.  Irwint  iutroduced  by  them  in  evidence ;  that  evidence 
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Erwik        Dot  having  been  expressly  offered  in  the  court  below,  we  have  not  considered  it. 

Bank  of  Ken-  "^^^  documents  and  testimony  found  in  a  record  offered  in  evidence  cannot, 

TucKT.        because  they  form  part  of  the  record,  be  received  as  proof  in  another  suit.    If 

in  a  particular  case  such  evidence  is  admissible,  it  is  so  per  se  on  other  grounds 

independently  of  the  record  to  which  it  is  attached^     BapUsU  v.  Sovlie^  132. 

R.  270.    This  portion  of  the  claim  in  reconvention  must  also  be  dismissed. 

In  allowing  the  remainder  of  the  reconventional  demand,  we  deem  it  an  act 
of-  mercy  to  these  parties  not  to  go  into  full  details  of  all  the  facts  disclosed  in 
the  record.  The  ends  of  justice  will  be  answered  by  stating  the  conclusions  to 
which  the  evidence  has  led  us.  We  are  of  opinion,  that  the  titles  of  Andrew 
Encin,  first,  to  the  batture  portion  of  the  lot  of  ground  called  the  saw-mill  lot; 
second,  to  the  undivided  half  of  the  batture  in  front  of  lots  Nos.  1,  2,  3,  4,  5, 
6,  in  the  faubourg  Delord  ;  and  third  to  lots  Nos.  7,  8,  9,  14,  23,  24,  30,  of  the 
Pulley  square  are  simulated ;  and  that  all  those  lots  were  at  the  time  of  the 
transfers  to  Andrew  Enoin  the  property  of  James  Enoin,  and  liable  to  execu- 
tion for  his  debts. 

We  are  further  of  opinion,  that  the  judicial  mortgage  resulting  from  the 
judgment  in  the  case  of  the  Bank  of  Alabama  v.  James  Erwin,  has  been  paid 
and  extinguished ;  and  that  the  mortgage  granted  by  the  plaintiff  to  James  Erwini 
on  the  batture  in  front  of  the  saw-mill  lot,  is  a  simulation. 

It  is  therefore  ordered  that  the  judgment  in  this  case  be  reversed.    It  is 
further  ordered  that  the  injunction  be  dissolved,  and  that  the  defendants  be 
allowed   to  proceed   under  their  execution.    It  is  further  ordered,  that  the 
plaintiff  and  A.  /.  Burnley,  his  surety  on  the  injunction  bond,  pay  in  solidot 
to  the  defendants,  the  sum  of  nine  hundred  doUars  damages,  for  the  wrongful 
sueing  out  of  the  injunction.    It  is  further  ordered  that  the  titles  of  Andrew 
Ertvin,  1st.  To  the  batture  portion  of  a  lot  designated  as  the  saw- mill  lot,  on  a 
plan  drawn  by  Joseph  Pilie,  city  surveyor,  bearing  date  the  9th  of  November, 
1829,  and  annexed  to  an  act  passed  before  O.  R.  Stringer,  late  notary  in  thb 
city,  on  12th  April,  1830.    2d.  To  the  undivided  half  of  the  batture  lying  in 
front  of  lots  Nos.  1,  2,  3,  4,  5,  and  6,  situated  in  faubourg  Delord,  agreeably 
to  a  plan  of  Joseph  Pilie,  bearing  date  30th  March,  1832,  and  annexed  to  an  act 
passed  before  L.  T.  Caire,  notary  public,  between  D,  F,  Bur  the  and  John  Oreen, 
bearing  date  26th  April,  1832 ;  and  3d.  To  lots  Nos.  7,  8,  9,  14,  23,  24,  and 
30,  on  the  Pulley  squai'e,  according  to  the  plan  of  /.  Schrieber,  bearing  date  30th 
March,  1837,  and  deposited  at  the  time  in  the  office  of  W.  Y.  Lewis,  notary 
public,  be  and  they  are  hereby  adjudged  to  be  simulated ;  and  the  said  lots  to 
be  the  property  of  James  Erwin,  and  liable  to  execution  for  his  debts.    It  is 
further  ordered,  that  the  judicial  mortgage  resulting  from  the  recording  of  a 
judgment  of  the  president  and  directors  of  the   Bank  of  Alabama,  against 
James  Erwin,  rendered  by  the  district  court  of  this  city,  on  the  13th  January, 
1843,  for  the  sum  of  seventy-five  thousand  dollars,  which  judgment  was  trans- 
ferred by  the  Bank  of  Alabama  to  Isaac  H.  Erwin,  and  by  him  to  Andrew 
Enffin,  be  cancelled  and  erased  from  the  records ;  the  judgment  having  been 
paid  and  extinguished  by  James  Erwin,    It  is  further  ordered,  that  the  mort- 
gage granted  by  Andrew  Erwin,  by  act  passed  before  Wm.  (grisly,  notary 
public,  on  the  21st  November,   1842,  in  favour  of  James  Ermn,  upon  the 
batture  of  the  saw-mill  lot,  to  secure  the  sum  of  (25,000,  be  adjudged  to  be 
simulated,  and  that  as  such  it  be  cancelled  and  erased  from  the  records.    It  la 
further  ordered,  that  there  be  a  judgment  of  non-suit  on  the  remainder  of  tlio 
claim  in  reconvention ;  and  that  the  plaintiff  pay  costs  in  both  courts. 
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Peter  B.  Tatlor  r.  Henrt  Penny. 

An  ajrcement  with  A.  that  he  might  hare  a  fourth  interest  in  a  itranded  yeuel  which  B. 
had  purchased  and  which  had  to  he  gotten  off,  did  not  vest  in  A.  an  interest  which  he  ooald 
transfer  to  a  third  person  without  the  consent  of  B.  It  was  an  agreement  to  take  in  A. 
as  a  psrtner,  and  gave  him  no  right  to  impose  an  onknown  partner  on  B. 

APPEAL  by  pfaiintifr  from  the  Fourth  District  Court  of  New  Orleans,  Straw- 
bridge,  J.  Submitted  by  /.  A.  Rozier,  for  appellee.  The  judgment  of 
the  court  was  pronounced  by 

EusTis,  C.  J.  On  the  8th  January,  1847,  the  brig  Mount  Vernon,  then  lying 
stranded  at  the  bar  of  Tampico,  was  sold  under  an  order  from  the  American 
Consul,  appointing  competent  persons  to  hold  a  survey  on  said  brig.  The  sale 
was  nude  by  the  plaintiff,  who  is  an  auctioneer,  at  public  auction  in  Tampico, 
and  the  defendant  became  the  purchaser  for  the  sum  of  $1,050,  of  which  the 
sum  of  $750  was  received.  The  petition  alleges,  that  subsequent  to  the  sale 
the  plaintiff  sold  one  fourth  of  his  interest  to  Edioin  B,  Jenkins,  for  the  price  of 
three  hundred  dollars,  who  assumed  to  pay  such  part  of  the  whole  price,  and 
that  the  plaintiff  advanced  said  sum  on  account  of  said  Jenkins;  that  subse- 
quently, to  wit,  on  the  9th  January,  the  said  Jenkins  sold  to  the  plaintiff  his 
fourth  interest  in  the  brig  as  she  lay  for  the  price  of  $325,  which  sum  was  paid 
by  the  plaintiff. 

This  fourth  interest  in  the  brig  Mount  Vernon  is  the  subject  of  the  present  suit. 
There  was  judgment  for  the  defendant  in  the  court  below,  and  the  plaintiff  has 
appealed.  The  case  has  been  submitted  on  a  printed  argument  of  counsel  in  be- 
half of  the  defendant,  but  no  argument  has  been  offered  in  behalf  of  plaintiff. 
It  appears  that  the  matter  in  dispute  between  these  parties  was  adjudicated 
upon  by  the  bench  of  justices  at  Tampico,  a  tribunal  instituted  by  the  military 
eommander  at  that  port,  which  was  at  the  time  in  the  occupancy  of  our  forces. 
It  was  held  by  that  tribunal,  that  the  defendant  was  the  sole  owner  of  the  brig, 
and  that  the  plaintiff  had  no  interest  whatever  in  her.  The  decree  of  this  tri- 
bunal, it  has  been  alleged,  is  res  judicata  between  tiie  parties,  and  it  has  been 
ideaded  in  bar  of  the  present  action  of  the  plaintiff. 

The  fun  evidence  on  both  sides  being  before  us,  we  deem  it  unnecessaiy  to 
determine  on  the  force  and  effect  to  be  given  to  this  decree,  inasmuch  as  our 
conclusions  on  the  merits  of  the  cause  are  in  concurrence  with  it. 

The  testimony  is  very  voluminous  and  on  some  points  contradictory,  hut  we 
think  it  clear  that  Jenkins  never  had  an  interest  in  the  brig  that  he  could  trans- 
fer without  the  consent  of  the  defendant.  The  defendant  we  think  agreed  that 
Jenkins  might  have  a  fourth  interest.  The  brig  was  stranded,  she  was  to  be 
gotten  off.  Jenkifis  was  a  mariner  as  well  as  the  defendant  and  could  have  aid- 
ed in  that  object  The  agreement  of  tiie  defendant  was,  evidently,  personal, 
and  did  not  create  an  interest  which  could  be  transferred.  It  was  an  agreement 
to  take  Jenkins  as  a  partner,  but  gave  him  no  power  to  impose  on  the  principal 
party  in  interest  an  unknown  or  an  obnoxious  partner;  nor  does  it  appear  that 
this  agreement  on  the  part  of  the  defendant  was  acted  upon  or  carried  into  effect 
in  any  manner  by  Jenkins,  except  by  this  attempt  to  sell  out  to  the  plaintiff. 

The  judgment  of  tilie  district  court  is  therefore  affirmed  witii  costs. 
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^  g84     J.  F.  E.  LivAXJDAis  &  J.  S.  Datid  r.  Municipality  No.  Two, 

Plftcef  of  public  wonbip  aa  well  ma  places  of  public  snuuement  are,  in  tbi»  State,  invariably 
private  property ;  and  no  dedication  to  the  pnbbc  can  be  predicated  apon  the  deaignatiou 
of  focb  places  in  tbe  plans  of  division  of  towns.  Livaudaia  v.  Mttnicipalitf  Xo.  Tvo,  16 
L.  R  509,  affirmed. 

A  defendant  will  not  be  allowed  the  benefit  of  tlie  presninption  of  a  dedication  of  property 
to  pnUic  Dse,  from  lon^  possession  and  the  perfection  of  the  title  by  prescription,  when 
sncb  pretensions  are  inconsistent  with  the  answer  filedr  u>d  in  direct  violation  of  the  ad- 
missions of  that  party  in  the  record. 

If  ooarts  are  aathorixed  in  certain  cases  to  relieve  monieipal  corporations  from  the  bad 
pleading  or  ill  advised  admissions  of  their  counsel,  the  necesnty  for  sncb  interference 
most  be  apparent. 

APPEAL  by  defendants  from  the  Fifth  District  Court  of  New  Orleans. 
Buchanan,  J. 

P.  Souie,  for  apppellees,  cited,  upon  subject  of  dedications  of  property  to  public 
uses,  Mathews  on  Presumptive  Evid.  333,  334.  Drummer  ▼.  Jersey  City,  1 
Spencer,  8.  The  State  v.  Marble,  4  Iredill,  318.  Chreen  v.  Chelsea,  24  Pick. 
71. 

R.  Hunt  and  C  Roselius,  for  appellant,  cited,  3  Bing.  447.  16  L.  R.  291* 
3  A.  R.  284.     6  Peters,  435.     10  Peters,  662.     5  L.  R.  142. 

The  judgment  of  the  court  was  pronounced  by 

RosT,  J.*  The  plaintiffs  claim  a  square  of  ground  alleged  to  be  situated  iir 
the  centre  of  Annunciation  Square,  beiiig  No.  34  on  the  original  plan  of  divisbu 
of  Faubourg  Annunciation,  made  by  Barthelemy  La/on,  in  1807  ;  thi»  square 
measuring  two  hundred  and  forty  six  feet  on  Race  and  Orange  streets,  and  two 
hundred  and  ten  feet  on  the  sides  fronting  squares  No.  26  and  42. 

The  interveners  in  right  of  their  mother,  claim  one  undivided  fourth  of  said 
square. 

The  defendants  filed  a  general  denial,  and  alleged  in  a  supplemental  answer 
that  the  ground  claimed  b  a  public  place,  nltrd  commercium  ;  that  the  founder 
of  the  faubourg  Annunciation  laid  off  and  dedicated  the  whole  space  of  ground 
covered  by  Place  de  P  Annonciation,  without  any  exception  or  reservation  of  the 
centre,  as  a  public  square  for  the  use  and  convenience  of  the  public,  in  the 
original  plan  of  the  faubourg.  That  the  dedication  further  results  from  the  sales 
of  the  surrounding  squares  and  lots  in  conformity  and  with  reference  to  said 
plan.  That  it  has  been  duly  accepted,  and  that  the  public  has  been  in  undis- 
turbed and  quiet  possession,  under  said  dedication,  fer  upwards  of  forty  years,  by 
which  its  right  thereto  has  been  perfected  by  prescription.  There  was  judg- 
ment in  favor  of  the  plaintiffs,  and  the  defendants  appealed.  This  case  is  not  dis- 
tinguishable from  that  of  Livaudais  ▼.  Municipality  No.  Two,  16  L.  R.  509. 

The  plaintiff  in  that  case  claimed  the  square  No.  63  on  the  same  original  |^n 
of  division  of  Faubourg  Annunciation.  That  square  was  colored  and  marked 
on  the  plan  as  the  other  squares,  but  instead  of  being  divided  into  lots,  the  word 
colisSe  was  written  upon  it.  There  was  no  evidence  of  the  alleged  dedication 
out  of  the  plan,  and  none  in  the  plai>  out  of  the  word  colisie.  The  court  was 
of  opinion  that  places  of  amusement  were  private  property,  and  that  the  desig- 

*Slidxll,  J.  did  not  take  part  in  the  decision,  oonsideriipg.  himselfintereited  ia^  matter. 
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oatioD  of  such  places  on  a  plan,  could  not  be  construed  as  a  dedication  to  public  Livaudauand 

V. 

The  square  No.  34  is  colored  as  the  other  squares  in  the  plan.     The  spaces  Municitalitt 
left  open  between  squares  No.  34  and  26  on  the  one  side,  and  squares  34  and  42 
on  the  other  side,  have  the  color  of  the  streets,  and  the  words  Place  de  Uan- 
nonciation  are  written  upon  them. 

On  square  No.  34  is  depicted  the  ground  plan  of  a  building  in  the  form  of  a 
Greek  cross,  having  a  cupola  in  the  centre  and  four  fronts  corresponding  to  the 
four  sides  of  the  square.  This  building  is  marked  on  the  plan  Eglise  de  L'an-> 
nonciation,  and  occupies  the  whole  of  the  square  with  the  exception  of  the  four 
comers. 

It  is  too  clear  for  argument,  that  this  square  did  not  pnss  under  the  dedication 
of  the  Place  de  TAnnonciation.  and  that  it  was  designated  on  the  plan  for  the 
erection  of  a  church,  as  square  63  had  been  for  the  erection  of  a  coliseum. 

As  was  held  in  the  former  case,  places  of  public  worship  as  well  as  places  of 
public  amusement  are  invariably  with  us  private  property,  and  no  dedication  Xj& 
the  public  can  be  predicated  upon  the  designation  of  such  places  on  the  plans  of 
division  of  towns  and  faubourgs. 

It  was  urged  in  argument,  that  a  dedication  must  be  presumed  from  the  long 
silence  of  the  plaintiffs,  and  from  the  fact  that  the  square  remain<Kl  unenclosed 
and  was  used  as  a  public  place  from  1807  to  1836,  at  which  time  the  defendants 
endosed  it;  and  that  they  have  been  in  actual  possession  of  it  ever  since,  in  con-^ 
sequence  of  which  possession  their  title  has  been  perfected  by  prescription. 

The  objection  to  this  defence  is,  that  it  is  inconsistent  with  the  answer,  and  in 
direct  violation  of  the  admission  of  the  defendants  in  the  record ;  that  they  have 
no  title  to  the  property  in  dispute,  unless  the  same  Was  dedicated  to  the  public 
when  the  suburbs  Lacourse  and  Annunciation  were  divided  into  lots. 

If  we  feel  authorized  in  certain  cases  to  relieve  municipal  corporations  from 
the  bad  pleading  or  ill-advised  admissions  of  their  counsel,  the  necessity  for  our 
Interference  must  be  apparent.  It  is  not  so  in  this  case.  The  defence  sug- 
gested is  not  tenable. 

That  the  square  claimed  was  not  enck)sed  before  1836*  proves  nothing  against 
the  plaintifl*s,  it  being  shown  that  until  that  time,  many  squares  and  lots  were  un- 
enclosed in  that  part  of  the  faubourg.  The  first  enclosure  was  not  made  by  the 
defendants  or  under  their  authority.  It  was  the  act  of  Mr.  Southmayd,  a  pri- 
vate individual,  who  owns  property  fronting  on  that  square.  In  1842  or  1843 
the  fence  was  removed  and  the  present  enclosure  put  up.  But  it  does  not  ap* 
pear  at  whose  instance  this  was  doner  or  who  paid  for  it.  This  evidence  is  too 
vague  and  unsatisfactory  to  prove  either  dedication  or  acceptance,  nor  woi)ld  we 
Consider,  under  any  state  of  facts,  the  length  of  time  which  elapsed  betweeb  the 
erection  of  the  enclosure  and  the  institution  of  this  suit,  sufficient  to  show  an 
abandonment  on  the  part  of  the  plaintiffs  of  the  original  dedication  of  the  square 
to  purposes  of  public  worship,  and  a  clear  intention  on  their  part  to  dedicate  it 
to  public  use.     The  plea  of  prescription  does  not  require  to  be  noticed. 

For  the  reasons  assigned,  it  is  ordsred  that  the  judgment  in  this  case  be  af- 
firmed with  costs. 
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John  Walker  v.  Municipality  No.  One  op  New  Orleans. 

Under  the  acts  of  the  14th  of  March,  1842,  and  5th  of  April,  1843,  the  banks  of  this  State 
were  obliged  to  receive  their  own  notes  in  payment. 

Where  a  bank  transferred  a  promissory  note  subseqnent  to  maturity,  tlie  holder  acquired  no 
greater  rights  than  the  bank  itself  had,  and  could  be  compelled  to  receive  in  payment  the 
notes  of  the  bank. 

If  a  co-defendant  paid  the  debt  in  specie,  snch  co-defendant  could  not  upon  subrogation  re- 
cover of  the  other  specie,  he  having  the  right  to  pay  the  debt  in  depreciated  bank  bills. 

APPEAL  by  plaintiff  from  the  Third  District  Court  of  New  Orleans.  Ken- 
nedy, J.  T.  A,  Bardett  and  T.  W,  Collins,  for  appellant  Marsoudet 
and  Morel,  for  appeUee.    The  judgment  of  the  court  was  pronounced  by 

EusTis,  C.  J.  On  the  2l8t  of  June,  1845,  the  Improvement  and  Banking  Com- 
pany of  New  Orleans,  recovered  judgment  in  solido  against  Walker,  the  present 
plaintiff,  and  the  First  Municipality  and  others,  for  the  sum  of  $330,  with  interest 
from  the  5th  of  February,  1842,  at  ten  per  cent,  with  $5  50  costs  of  protest, 
93  for  copy  of  an  act  and  costs  of  suit.  The  judgment  was  rendered  on  a 
promissory  note  of  which  Walker  was  the  drawer,  and  which  the  municipality 
had  endorsed.  The  note  had  been  received  as  part  price  of  a  lot  of  land  sold  by 
the  municipality  to  Walker,  and  was  subsequently  discounted  by  the  Improve- 
ment Bank. 

The  judgment  had  been  transferred  by  the  commissioners  of  the  Improve- 
ment Bank,  on  the  24th  of  June,  ]  845,  to  J.  C.  Thomas,  who  became  the  assignee 
of  the  judgment  on  the  record.  From  this  judgment  Walker  afterwards  ap- 
pealed, and  the  appeal  was  dismissed  on  the  8th  of  June,  1846.  By  an  order 
of  court  the  municipfdity,  on  the  acknowledgment  of  Thomas  that  he  had  re- 
ceived the  amount  of  the  judgment  with  interest  and  costs,  was  subrogated  to 
the  rights  of  Thamus,  in  the  judgment  against  the  co-defendants. 

The  municipality  took  out  execution  against  Walker,  who  obtained  an  injunc- 
tion on  the  ground  that  he  had  tendered  the  amount  due,  in  notes  of  the  bank* 
with  the  amount  of  the  costs  in  specie,  to  the  commissioners  of  the  bank,  sub- 
sequently also,  to  Thomas  when  he  held  the  judgment,  and  finally,  to  the  sheriff 
on  the  execution  enjoined. 

The  injunction  was  dissolved  by  the  court  of  the  third  district,  and  the  plain- 
tiff has  appealed. 

The  judgment  which  the  commissioners  of  the  Improvement  Bank  obtained 
agaipst  the  municipality  and  its  co-defendant,  Walker,  was  payable  in  the  notes 
of  that  bank.  Under  the  acts  of  1842  and  1843,  relative  to  the  liquidation  of 
banks,  it  was  imperative  on  the  commissioners  to  receive  the  notes  of  each  bank 
in  the  payment  of  its  debts.  This  measure  was  enacted  for  the  purpose  of  ab- 
sorbing the  circulation  of  the  banks,  and  quickening  the  liquidation  of  their  con- 
cerns. Its  legality  has  been  sanctioned  by  repeated  decisions  of  our  courts. 
The  Commissioners  of  the  I^xchange  Banking  Company  v.  Mudge,  6  Rob. 
387.     French  v.  Stanton,  1  Ann.  8. 

Thomas  bought  this  judgment  from  the  Commissioners  of  the  Improvement 
Bank  on  the  27th  of  June,  1845,  at  private  sale.  It  was  not  sold  at  auction 
among  the  assetts  of  the  bank,  but  was  purchased  by  Thomas  under  a  resolutk>n 
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of  the  board  of  directore.     Id  this  he  was  a  volunteer,  he  paid  in  the  depreciated      Walkxr 

notes  of  the  bank,  giving  the  face  of  the  note  in  capital  and  interest,  and  paying  MumcTpalitt 

the  costs  in  specie.     It  is  obvioas  that  he  could  acquire  no  rights  by  such  a  pur-      ^o*  Ore 

chase  which  the  bank  itself  did  not  have,  and  the  judgment,  under  the  laws  of 

1842  and  1843,  could  stiU  be  paid  in  the  notes  of  the  bank.     If  the  municipality 

paid,  in  specie,  the  amount  of  the  judgment,  which  it  was  not  bound  to  do,  this 

gives  the  municipality  no  claim  against  its  co-defendant,  except  for  what  it  was 

legally  bound  to  pay.     The  right  to  subrogation  puts  the  municipality  in  the 

place  of  the  original  plaintiffs,  the  Commissioners  of  the  Improvement  Bank; 

and  the  judgment,  as  it  originally  stood,  can  stiU  be  satisfied  by  the  payment  of 

notes  of  that  bank. 

The  judgment  of  the  distiict  court  is  therefore  reversed;  and  it  is  decreed,  that 
on  a  tender  lawfuUy  made  to  the  sheriff  or  the  Municipality  No.  One,  of  the 
amount  of  said  judgment  and  interest  in  notes  of  the  late  Improvement  and  Bank- 
ing Company,  and  the  payment  of  the  costs  of  protest  and  of  suit  in  specie,  by 
the  plaintiff  in  injunction,  John  Walker^  the  said  judgment  be  held  to  be  satisfied 
and  discharged ;  the  municipality  paying  costs  in  both  courts. 


m  _  _  ^^ 

Edward  Duncan  v.  J.  H.  Blood,  and  Valz,  and  De  Rham. 

Where  third  penons  permit  an  advance  to  be  made  to  A.  upon  a  consignment  by  him  of 
their  property,  on  hif  own  account  and  risk  exclusively  ;  and  the  proceedi  of  the  sale  of 
die  property  have  been  applied  by  tfie  consignee!  with  the  assent  of  A.  to  his  credit,  on  a 
previous  debt,  such  third  persons  cannot  recover  from  the  ccnsignees  the  proceeds  of  the 
sale,  upon  the  ground  that  the  property  in  fact  belonged  to  them. 

APPEAIj  by  plaintiff  from  the  Fourth  District  Court  of  New  Orleans,  Straw* 
bridge,  J.    J.  Ihinlap  and  Hamum,  for  appellant.     H.  H.  Strawbridge, 
for  appellee.    The  judgment  of  the  court  was  pronounced  by 

EusTis,  C.  J.  The  defendants,  Valz  and  De  Rfiam,  of  New  Orleans,  were 
the  agents  of  Collman  ^  Stalterfoht,  of  Liverpool,  and  were  in  the  habit  of 
making  advances  to  Joseph  H.  Blood,  the  other  defendant,  on  shipments  of 
produce  to  the  Liverpool  house,  in  1846  and  1847.  The  plaintiff  Edward 
Duncan,  with  Joseph  Nash,  were  employed  by  Blood  as  his  brokers,  in  the 
purchase  of  produce  in  New  Orleans,  and  they  being  anxious  to  make  a  ship- 
ment of  flour,  applied  to  Blood  to  procure  from  his  friends  an  advance  on  the 
shipment.  On  application  to  Valz  and  De  Rham,  they  refused  to  make  an  ad- 
vance to  either  Duncan  or  Nash,  but  offered  to  advance  on  a  shipment  pre- 
dicated on  the  responsibility  of  Blood  alone.  This  was  communicated  to  Nash, 
who  then  requested  him  to  allow  the  shipment  to  go  forward  in  his  name,  and 
under  his  responsibility.  To  which  Blood  consenting,  Duncan  and  Nash  bought 
two  lots  of  flour,  which  were  shipped  to  the  Liverpool  house  on  consignment. 
The  plaintiff  was  not  only  conusant  of  this  arrangement,  but  carried  it  into 
effect.  The  freight  was  engaged  by  Blood,  the  bills  of  lading  were  made  out, 
shipped  by  J.  H.  Blood  S^  Co.,  and  consigned  to  Collman  Sf  Stalterfoht ;  in- 
voices of  these  shipments,  with  others  made  by  Blood  at  the  same  time,  were 
prepared  in  the  name  of  Blood,  with  advices  that  they  be  sold  on  his  account 
and  risk.     On  the  delivery  of  the  bills  of  lading  and  invoices  to  Valz  and  De 
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Duncan      Rhamt  the  advance  was  made  by  them  od  accouDt  of  the  Liverpool  house,  which 
Blood,  Vai.z  was  immediately  paid  over  to  the  parties  by  Blood* 

AND  De  Rham.  The  result  of  the  shipments  made  by  Blood  was,  that  he  fell  largely  in  debt 
at  the  close  of  the  season  to  the  Liverpool  house.  Blood  bought  out  Nash's 
interest  in  the  adventure,  and  this  suit  is  for  DuncaiCs  share  of  the  proceeds 
of  the  sales  of  the  shipments,  less  the  advance.  The  Liverpool  house  and 
their  agents  here  insist  on  the  right  of  retaining  them,  as  they  are  carried  to 
Blood's  credit  in  account. 

The  judgment  of  the  district  court  was  against  Bloody  but  in  fevor  of  the 
other  defendants,  and  the  appeal  has  been  taken  by  the  plaintiff. 

Waiving  the  question  as  to  the  liability  of  the  defendants,  Valz  and  De  Rham^ 
for  the  retention  of  the  funds  by  the  Liverpool  house,  let  us  look  for  a  mo- 
ment at  the  contract  between  the  parties.  The  appellees  refused  to  deal  with 
Duncan  or  Nash ;  they  would  advance  to  Blood  alone  on  his  responsibility. 
The  consignment  was  to  be  made,  and  was  made  on  his  account  and  risk  exclu-. 
sively.  The  accounts  were  to  be  rendered  to  him  alone,  and  the  proceeds 
subjected  exclusively  to  his  order.  They  have  accordingly  been  applied  to  the 
payment  of  his  debts  resulting  from  his  shipments — he  assenting  thereto,  and 
ithe  good  faith  of  the  Liverpool  house  being  unquestioned.  The  plaintiff  has 
thought  proper  to  make  this  disposition  of  his  property.  He  has  his  remedy 
gainst  Blood,  but  none  against  the  other  parties. 

The  judgment  of  the  district  court  is  therefore  affirmed,  with  costs. 


6     12 
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Citizens'  Bank  v.  F.  Dugue  and  Louisiana  State  Bank. 

A  release  of  the  xlrawer  of  a  note  by  the  holder,  witboatthe  qpnsent  of  the  endorser,  destroys 

all  recourse  against  the  endorser. 
The  endorser  who  pays  a  note  in  ignorance  of  the  fact  that  the  drawer  had  been  released  by 

the  holder,  and  that  he  was  oonseqaently  discharged  from  all  liability,  can  recover  back 

the  money  so  paid. 

APPEAL  by  defendant  from  the  District  Court  of  Jefferson.     Clarke,  J. 
A.  Pilot,  for  appellee.     Hunton  and  Bradford,  for  appellant.     C,  Roselius, 
for  Dugue,     The  judgment  of  the  court  was  pronounced  by 

Slidell,  J.  The  plaintiffs  sued  the  defendants  on  a  note  drawn  by  F.  Du- 
guL  to  the  order  of  and  endorsed  by  F,  Dugue,  jr.  This  note  bears  the  en- 
doi:Bement  of  E.  Soniat  and  of  the  Citizens^  Bank,  by  which  it  was  transferred 
in  pledge,  befpre  maturity,  to  the  Louisiana  State  Bank.  It  was  protested  on 
the  15th  March,  1843,  at  the  request  of  the  last  named  bank,  the  then  holder, 
who  duly  notified  the  endorsers.  It  remained  in  the  hands  of  the  same  holder 
until  September,  1846,  when  the  Citizens'  Bank  paid  its  amount  to  the  Louisiana 
State  Bank. 

The  defence  turns  upon  the  question,  whether  the  maker  and  endorser  have 
been  discharged  by  the  acts  of  the  Louisiana  State  Bank.  When  the  discharge 
was  pleaded,  the  plaintiffs  made  the  Louisiana  State  Bank  a  party,  and  claimed 
judgment  against  that  bank  in  the  event  of  the  defence  being  sustained.  The 
result  of  the  trial  in  the  court  below  was  a  judgment  in  favor  of  the  defendants, 
and  a  fuither  judgment  in  favor  of  the  plaintiffs,  against  the  Louisiana  State 
Bank.  ^ 
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The  mAteriftl  facts  are  as  follows.  In  May,  1843,  F.  Dupcut  executed  in  favor  Citizilhs'Bank 
of  various  creditors,  among  whom  whs  the  Louisiana  State  Bank  and  F.  DujsruSt  duguk  and 
jr.,  (the  latter  being  the  endorser  of  this  and  many  other  notes,  and  the  maker  gJi'^^^^^gJI^K. 
of  others,)  a  mortgage,  by  notarial  act,  upon  a  large  amount  of  lands  and  slaves. 
The  act  contains  an  agreement  between  the  mortgagor  and  his  creditors  to  the 
foUowing  effect.  He  was,  within  three  months,  to  sell  the  mortgaged  property 
either  at  public  or  private  sale,  on  terms  of  one  tenth  cash,  and  the  balance  at  a 
credit  of  one,  two,  three,  and  four  years,  secured  by  mortgaged  notes  with  en- 
dorsers. The  proceeds  of  the  sale  were  to  be  applied  to  the  payment  of  the 
creditors  named  in  the  act,  their  existing  liens,  however,  being  perserved  and 
respected  in  the  distribution.  The  defendants  were  not  to  be  sued  until  the  sale 
was  fnUy  effected,  and  the  deficit  uncovered  by  the  proceeds  of  sale  ascertained. 
The  defendants  were  to  remain  liable  fur  this  deficit  to  the  extent  only,  however, 
in  which  they  were  respectively  drawers  and  endorsers.  The  president  of  the 
Unioo  Bank,  one  of  the  creditors,  was  authorized  to  give  releases  of  the  mortgage 
in  order  to  complete  the  sales  as  they  should  be  effected ;  and  the  cash  and  notes 
received  from  them  were  to  remain  deposited  with  the  notary  until  a  distribu- 
tion among  the  beneficiaries  was  made.  After  a  number  of  the  creditors  had 
signed  the  act,  it  was  found  that  the  Louisiana  State  Bank  declined  to  sign  it, 
without  an  intervention  of  the  Citizens'  Bank.  A  clause  was  accordingly  added, 
in  which  that  bank,  through  Hullin,  its  president,  recites,  that  it  intervenes  for 
the  reason  that  one  of  the  notes  held  by  the  Louisiana  State  Bank,  (the  note  in 
question  in  this  cause,)  had  been  transferred  to  the  latter  bank  by  the  ^rmer, 
which  stil]  remained  a  guarantor  of  the  note.  It  was  further  recited  that  the 
note  was  secured  by  a  mortgage  given  in  favor  of  Soniat,  the  first  endorsee,  by 
the  maker,  and  as  the  Louisiana  State  Bank  had  refused  its  concurrence  with- 
out the  intervention  of  the  Citizens'  Bank,  that  therefore,  in  order  to  obtain  that 
ooncorrence  for  the  Messrs,  Dugue,  the  Citizens'  Bank  consents  to  the  act : 
mats  Dependant  en  r6servant  formellement  k  la  Banque  des  Citoyens  tons  ses 
droits  d'hypotheque  ou  de  privilege  qu'elle  pent  avoir  pour  le  capita]  et  les  int6- 
r^tB  du  8us-dit  billet  hypoth6caire,  sans  y  d^roger  en  rien.  £t  de  plus  en  reser- 
vant  k  la  banque  son  recours  plein  et  entiere  contre  I'endosseur  du  dit  billet  de 
deux  mille  quatre  cent  trente  piastres,  Mr.  F.  Dufcut,  jeune.  sans  qu'il  puisse 
se  pr^valoir  de  cet  acte  pour  rdclamer  aucun  benefice  de  discussion  ni  aucun 
d^lai,  et  avec  sa  stipulation  que  le  dit  endosseur  restera  personellement  oblig6 
comme  si  le  present  acte  n'avait  pas  eu  lieu.  Le  dit  sieur  F.  Duguf^  jeuncy  ici 
present  consent  formellement  a  cette  clause  etreconnaitdemeurer  oblige  parson 
eodoesement  corame  si  cet  acte  n'avait  pus  lieu.  After  this  follows  the  official 
signatures  of  Hullin  and  that  of  Dunulyjr.  It  is  proper  here  to  observe,  that 
the  note  of  $2,430  above  mentioned,  was  a  note  also  held  by  the  Louisiana  State 
Bank,  and  described  in  the  act.     F.  Dugue  was  tlie  maker. 

Following  the  signatures  of  Hullin  and  Dugut,  jr.j  is  a  clause  signed  by  the 
president  of  the  Louisiana  State  Bank,  in  which  be  declares  that  the  several 
cktme  of  that  bank  are  properly  recited  in  the  act,  and  that,  inasmuch  as  the 
Citizens'  Bank  remains  guarantor  towards  the  Louisiana  State  Bank,  and  the 
endorser  remains  bound,  as  previously  expressed  in  the  act,  and  that  there  is  no 
change  of  the  mortgage  rights,  he,  in  the  name  of  the  State  Bank,  consents  to 
the  act. 

Before  proceeding  to  state  what  subsequently  occurred,  it  is  proper  to  pause 
here,  and  ascertain  the  respective  rights  and  obligations  of  the  parties,  as  they 
existed  immediately  after  the  execution  of  this  instrument. 
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Citixsns'Bank      Its  legul  effect  was  oot  to  discharge  the  personal  liability  of  the  maker  or  en- 


V. 


DuouE  AND    dorsers  of  the  note,  but  simply  to  estop  a  personal  pursuit  of  those  parties,  until 

LouisiAHA      the  contemplated  sale  of  the  mortgaged  property  should  be  effected,  accoi-ding 

to  the  stipulations  of  the  act,  and  the  deficit  ascertained.     For  that  deficit  the 

personal  liability  remained  unimpaired.     For  that  deficit  eventual  the  Citizens' 

Bank  also  remained  responsible. 

It  has  been  suggested  in  argument  by  the  counsel  of  the  Louisiana  State 
Bank,  that  a  discharge  of  the  personal  liability  of  Mr.  Dugue,  jr.^  upon  this  note 
is  to  be  deduced  by  implication  from  this  stipulation  between  him  and  the 
Citizens*  Bank,  respecting  the  other  note  of  $2,430.  Nemo  facile  presumitur 
donate,  HuLlin  expressly  states  that  he  had  taken  cognizance  of  the  antece- 
dent portion  of  the  act.  It  was  there  expressly  stipulated  that  the  personal 
liabitity  of  the  Duf^uis  should  remain.  But  it  had  also  been  stipulated  that 
they  should  not  be  pursued  personally  for  any  of  the  debts  enumerated  in  the 
act,  until  a  sale  was  effected  and  the  deficit  ascertained.  The  Citizens*  Bank 
was  endorser  of  the  note  of  $2,430.  It  did  not  choose  to  assent,  in  favor  of  F. 
DugtUt  jr,,  its  prior  endorser,  to  any  delay  whatever  as  to  that  note.  It  waa 
willing,  however,  to  assent  to  the  arrangement  for  delay  as  regards  the  other 
note ;  although  with  a  formal  and  cautious,  but  perhaps  unnecessary,  reservation 
of  the  then  existing  moitgage  rights.  To  infer,  from  the  partial  refusal  to  ac* 
cede  to  a  delay  with  regard  to  one  debt,  an  abandonment  of  the  personal  liability 
which  the  debtor  himself,  in  the  same  instrument,  had  expressly  stipulated  as 
to  another  debt,  would  be  a  forced  and  unreasonable  presumption,  which  we 
cannot  recognize. 

It  remains  then  to  consider  the  circumstances  which  occurred  subsequent  to 
the  act  of  May  3,  1643,  and  their  legal  consequences. 

In  1845  Mr^  Dugue^  the  elder,  addressed  a  new  proposition,  in  writing,  to  hia 
creditors.  After  stating  his  ineffectual  efforts  to  effect  sales  of  the  mortgaged 
property  within  the  prescribed  term,  he  proposed  to  make,  in  their  favor,  a  final 
abandonment  both  of  the  mortgaged  property  and  of  other  property  not  em- 
braced in  the  act  of  1843,  provided  they  would  give  him  a  ftill  discharge,  and 
also  pay  some  small  charges  tor  taxes,  6cc.  At  the  toot  of  this  proposition  a 
number  of  the  creditors  signed  a  conditional  acceptance,  and  the  document  was 
then  transmitted  to  the  Louisiana  State  Bank.  The  result  waa  a  written  agree- 
ment signed  by  the  presidents  of  the  Louisiana  State  Bank,  the  City  Bank,  the 
Bank  of  Louisiana,  and  the  Carrollton  Rail  Road  Company,  agreeing  that  the 
mortgaged  property  and  also  the  new  property  embraced  in  the  proposition 
should  be  sold  at  public  auctk>n  on  certain  terms.  This  agreement,  under  the 
circumstances,  would  probably  have  implied,  per  se,  a  consent  to  discharge 
Dugue  upon  his  fulfillment  of  the  terms  proposed.  But  all  doubt  on  this  sub- 
ject is  dissipated  by  what  subsequently  occurred.  All  the  property  was  exposed 
for  sale,  as  had  been  agreed,  in  December,  1845.  In  February,  1846,  the  presi- 
dent of  the  Louisiana  State  Bank,  under  resolution  of  the  Board,  released  the 
mortgage  of  1843,  in  order  to  complete  the  title  to  purohasers.  On  the  2d  De- 
cember, 1846,  the  same  bank  and  other  creditors  effected,  by  notarial  act,  a 
partitron  of  the  fund  realized  from  the  sale,  acknowledged  that  Dugue  had  fuUy 
performed  his  contract,  and  granted,  in  his  favor,  a  full  release  for  aU  debts  and 
liabilities  which  they  held  against  him.  Attached  to  this  act  was  a  statement  of 
the  debts  due  to  the  respective  creditors.  The  Louisiana  State  Bank  was 
classed  in  this  distribution  as  a  creditor  for  the  other  claims,  which  at  the  time 
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of  the  mortgage  it  held  against  Duguit  exclusive  of  the  note  in  qfuestion.    The  Cirium'BAKK 
Citizens'  Bank  was  requested  to  recetre  the  dividend  on  this  note,  but  declined     jy^jQ^j^  avo 
to  do  so  or  to  sign  the  release.    It  further  appears,  that  on  the  6th  September,     Lottisiaii a 
1846,  after  the  new  proposition  by  DugiU,  its  acceptance  by  the  creditors,  the 
sale  of  the  property  pursuant  to  the  new  agreement,  and  the  other  acts  on  the 
part  of  the  Louisiana  State  Bank,  above  mentioned,  the  Citizens*  Bank  paid  the 
note  in  question  to  the  Louisiana  State  Bank.    There  is  nothing  to  show  that 
the  Citizens*  Bank,  when  it  made  this  payment,  had  any  notice  of,  or  any  partici- 
pation in,  any  of  these  proceedings  subsequent  to  the  act  of  1843. 

From  these  fficts  it  clearly  results,  that  the  Louisiana  State  Bank  had,  by  its 
own  acts,  lost  aU  personal  recourse  against  the  maker  of  the  note,  and  was 
estopped  firom  looking  to  anything  but  the  proceeds  of  the  property  abandoned  to 
the  creditors.  When,  therefore,  on  the  6th  September,  1846,  it  received  pay- 
ment of  the  note  from  the  Citizens'  Bank,  its  endorser,  it  received  what  the 
Citizens*  Bank  was  not  bound  to  pay,  and  paid  in  ignorance  of  its  discharge  from 
liability  by  the  discharge  of  the  debtor  primarily  liable.  The  money  paid  can* 
therefore,  be  recovered  back.  This  is  the  doctrine  of  our  code,  of  the  com- 
mercial law,  and  of  natural  justice.  **He  who  receives  what  is  not  due  him, 
whether  he  receives  it  through  error,  or  knowingly,  obliges  himself  to  restore 
it  to  him  from  whom  he  has  unduly  received  it.**  **He  who  has  paid  through 
mistake,  believing  himself  a  debtor,  may  reclaim  what  he  has  paid."  Civil 
Code,  2289,  2280.  Chitty  on  Bills,  [•458].  Oakey  v.  Bank  of  LauUiana,  17 
L.  R.  386.     McCall  v.  Coming,  3  Ann.  413. 

The  judgment  of  the  district  court  is  therefore  affirmed,  with  costs. 


A.  Carlisle,  Jr.  v.  Stbambr  Eudora  and  Owners* 

A  judgment  of  an  inferior  cooit  upon  a  qaei tion  of  Aict  will  not  be  rerened,  unless  cleariy 

Qttfluppoited  by  the  evidence. 
Although  a  contract  be  made  with  one  in  hia  own  name,  if  it  be  afterwards  discoTered  that 

be  acted  as  agent  for  another,  the  principal  will  be  held  responsible. 
Where  one  of  the  part  owners  of  a  steamer  contracted  in  his  own  name  with  a  pilot,  the 

other  part  owners  will  be  liable  to  the  pilot. 

APPEAL  by  defendants  from  the  Fourth  District  Court  of  New  Orleans, 
Strawhridge,  J.  C.  W*  Hamar,  for  appellee.  HurUon  and  Price,  for  ap- 
hnts.    The  judgment  of  the  court  was  pronounced  by 

Slidei.!.,  J.  The  plaintiff  was  employed  under  written  contract  to  act  as 
pibt  of  a  steamer  for  a  certain  number  of  months  ;  and,  after  acting  for  some 
time  was  dismissed  without  sufficient  cause,  although  he  tendered  performance. 

There  is  no  question  of  the  liability  of  Ealer,  one  of  the  defendants ;  and 
we  consider  the  appeal  on  his  pait  frivolous. 

The  argument  of  the  counsel  for  the  defence  has  been  priocipally  directed 
aguDst  so  much  of  the  judgment  as  condemns  Houston. 

It  appears  from  the  eyidence  that  Ealer  had  acknowledged  himself  to  be 
a  part  owner,  and  had  been  the  person  who  usually  represented  the  boat. 
This  latter  i%ct  appears  to  have  been  known  to  Houston,  and  it  is  also  &irly 
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Carlisle      inferrible  from  the  evidence  that  Houston  was  aware  of  the  plaintifTs  employ- 
Btkamer    Eu-  ii^oiit.     It  is  true  that  some  of  the  testimony  was  hearsay ;  but  no  objection  was 
DOHA.        made  to  it  in  the  court  below.     As  the  whole  evidence  satisfied  the  mind  of 
the  district  judge,  it  is  not  proper  to  reverse  his  judgment  upon  these  questions 
of  fact,   unless  it  be  clearly  unsupported  by  evidence,  which  cannot  be  pre- 
tended. 

Although  Ealer  contracted  in  his  own  name,  this  is  insufficient,  per  se,  to 
restrict  the  liability  to  him.  We  understand  the  rule  under  our  jurisprudence 
to  be  the  same  as  is  acted  upon  in  courts  of  equity,  which  will  seek  out  the 
principal,  and  enforce  a  contract  against  him  ex  eequo  ei  bono<,  although  he  be 
not  bound  by  the  form  of  the  contract.  Ballister  v.  Hamilton^  3  Ann.,  401. 
Besides,  we  have  parol  evidence  here,  which  has  been  received  without  ob- 
jection, that  the  plaintiff,  at  the  time  of  the  contract,  contemplated  the  liability 
of  all  the  owners,  and  not  merely  of  Ealer, 

It  is  therefore  decreed,  that  the  judgment  of  the  district  court  be  affirmed 
with  costs ;  and  it  is  further  decreed,  that  the  said  plaintiff  recover  from  the 
said  Henry  A,  Eater,  the  further  sum  of  $38,  as  damages  for  a  frivolous 
appeal. 


Arabella  Florancb  and  her  Husband  v.  T.  C.  Twichell* 

A.  executed  an  obligation  payable  to  a  married  woman  in  pemon.  Held  by  the  court,  that 
from  the  form  of  the  obligation,  the  tboroagh  knowledge  which  A.  had  of  the  husband's 
affairs,  and  by  the  part  he  had  taken  in  the  attempt  to  conceal  the  oommantty  property, 
he  was  estopped  from  setting  up  the  defetice  that  the  obligation  was  community  property-, 
and  that  he  was  entitled  to  off-set  the  same  with  debts  due  to  him  by  the  husband.  And 
when  he  had  credited  the  husband's  ac(X)unt  with  items  which  might  have  been  charg- 
able  to  the  wife,  he  will  not  be  allowed  to  cancel  such  credits,  and  charge  them  to  the 
wife.    Freeman  r.  Savage^  2  Ann.  269 — aflSrmed. 

APPEAL  by  defendant  from  the  Fourth  District  Court  of  New  Orleans, 
Strawbridge,  J.     Cohen  and  LahatU  for  appellee.     Charles  M,  Emerson^ 
for  appellant.     The  judgment  of  the  court  was  pronounced  by 

RosT,  J.     The  plaintiff  is  the  holder  of  a  written  obligation  of  the  defen- 
dant, which  is  in  these  words  : 

**  On  demand,  I  promise  to  pay  to  Mrs.  Arabella  B.  Florance,  on  the  return 
of  this  note  by  her  in  person,  twenty-eight  hundred  dollars,  for  value  received. 

"  T.    C.    TWITCHELL.'' 

She  sues  for  $300  and  interest,  the  balance  alleged  to  be  due  thereon. 

The  defendant  in  his  answer,  admits  the  execution  of  the  obligation,  but 
alleges  that  since  its  date'  he  has  paid  to  the  plaintiff  and  her  husband,  through 
her  order,  more  than  the  amount  of  the  note.  That  the  amount  thus  paid  by 
him  was  either  in  money  to  the  plaintiff  or  hei*  husband,  or  for  necessaries  of 
life  furnished  to  the  plaintifTs  family,  which  she  is  bound  to  pay  ;  her  husband 
being  insolvent.  The  defendant  has  appealed  from  the  judgment  rendered 
against  him  on  that  issue.  His  counsel  first  urges  in  his  behalf,  that  there 
is  no  evidence  that  the  note  sued  upon  is  the  private  property  of  the  plaintiff, 
that  it  must  therefore  be  presumed  to  belong  to  the  community,  and  that  he 
is  entitled  to  compensate  with  it  sums  due  him  by  the  plaintifTs  husband. 
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The  feet  may  be  aa  stated  by  couDsel,  bnt  the  defendant  has  precluded  him- 
self from  taking  advantage  of  it 

By  the  peculiar  form  of  the  obligation  he  has  contracted,  and  the  partial  exe- 
cution of  it  at  various  times ;  by  his  irregular  connexion  in  business  with  the 
plaintiff's  husband,  and  his  thorough  knowledge  of  their  affairs ;  by  the  part 
he  has  taken  in  their  attempt  to  conceal  the  community  property,  and  make  it 
appear  the  property  of  the  wife,  if  such  an  attempt  has  been  made ;  and  fina^y, 
by  his  answer  he  has  created  a  state  of  facts  which  he  cannot  be  permitted  to 
contradict.     See  Frettnan  v.  Savage  et  a£.,  2  Ann.  269. 

On  the  merits,  the  advances  to  the  husband  were  not  made  on  the  order  of 
the  wife,  and  we  do  not  consider  the  evidence  sufficient  to  charge  her  sepa- 
rate estate.  There  are  some  items  in  the  defendant's  account  for  which  she 
was  originally  bound,  but  in  the  usual  course  of  dealing  between  the  defendant 
and  the  plaintiffs'  husband,  those  items  were  charged  to  the  account  of  the  lat- 
ter at  a  time  when  there  was  a  large  balance  in  his  favor.  The  district  judge 
censidered  that  the  plaintiff  could  not  be  affected  by  the  transactions  which 
subsequently  brought  the  bidance  of  the  account  against  her  husband,  and  that 
those  items  must  be  held  to  have  been  paid.  We  are  unable  to  say  that  he 
eired. 

The  judgment  is  therefore  affirmed,  with  cost». 
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Smith   Brtan  v.  Olivbr  Dubois. 

A  biD  of  exceptions  to  the  rejection  of  testimony,  which  doei  not  let  forth  the  gronndi  upon 

which  the  tetthnony  was  rejected,  cannot  be  noticed  by  the  oonrt 
A  note  bearing  the  tame  date,  and  for  the  fame  amount  aji  one  mentioned  in  act  of  sale,  is 

sufficient  evidence  to  identify  it  with  the  act  of  aale  aa  the  oonaideration,  unless  it  is 

shown  that  another  note  was  given. 

APPEAL  by  plaintiff  from  the  Fourth  District  Court  of  New  Orleans,  5<rai0- 
bridget  J.  Hoffman  and  Ogden^  for  appellant.  R.  MoiU  for  appellee. 
The  judgment  of  the  court  was  pronounced  by 

RosT,  J.  The  defendant  refuses  to  pay  the  note  on  which  he  is  sued,  on 
die  ground  that  it  was  given  by  him  to  the  plaintiff  for  a  slave,  who  was 
affected  with  redhibitory  defects  to  the  knowledge  of  the  said  plaintiff.  There 
was  judgment  against  him,  and  he  appealed. 

In  the  course  of  the  trial,  a  biU  of  exceptions  was  taken  by  the  defendant  to 
the  opinion  of  the  court,  sustaining  the  opposition  of  the  plaintiff  to  the  intro- 
duction of  certain  parol  evidence  offered  by  him ;  but  as  it  sets  forth  none  of 
die  grounds  upon  which  the  evidence  was  rejected,  it  is  not  in  our  power  to 
notice  it.     13  L.  R.  93. 

On  the  merits,  this  case  presents  a  mere  question  of  fact,  turning  upon  the 
frith  to  be  given  to  testimony.  We  would  not  disturb  the  judgment  unless  it 
waB  manifestly  contrary  to  evidence,  but  we  are  of  opinion  that  it  is  in  strict 
accordance  with  it,  nothing  shows  the  unsoundness  of  the  slave  at  the  time  of 
the  sale.  The  physicians  who  attended  him  when  he  was  first  taken  sick, 
would  have  been  the  best  witnesses  to  prove  that  the  disease  was  of  long  stand- 
ing.   Bat  the  defendant  has  not  availed  himself  of  that  testimony,  and  he  has 
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Brtah 

9. 

Dubois. 


« 

not  accounted  for  the  omission.  His  attempt  to  make  out  his  case  by  the  testi- 
mony of  physicians  who  saw  the  slave  only  a  short  time  before  the  trial,  cannot 
be  sustained. 

It  has  been  urged  in  argument,  that  there  is  nothing  to  identify  the  note 
Bued  upon  with  the  note  given  for  the  slave.  The  written  agreement  in  the 
record  shows,  that  the  defendant  gave  for  the  slave  in  controversy  a  note  bear- 
ing the  same  date  and  for  the  same  amount,  and  as  there  is  no  evidence  that 
any  other  was  given  by  the  defendant,  we  must  presume  that  the  note  sued 
upon  was  the  consideration  given  for  the  slave. 

Judgment  is  therefore  affirmed,  with  costs. 


s      18, 
40    634i 


I'uf  sifl 


G.  W.  Denton  v.  J.  Erwin,  et  al. — H.  Johnson,  Intervenor. 

Goarti  of  jnatice  are  bound  to  vindicate  and  maintain  the  sanctity  of  their  jadicial  proceed- 
ings before  they  consider  the  merits  of  cases. 

A  party  will  not  b&  permitted  to  deny  what  he  has  solemnly  acknowledged  in  a  jadicial 
proceeding,  nor  to  shift  bis  position  at  wUl  to  a  contradictory  one  in  relation  to  the  sabject 
matter  of  litigation  in  order  to  frostrate  and  defeat  the  action  of  the  law  npon  it.  Orid- 
ley  and  WhiUhetid  ▼.  Connor^  4  Ann.  416,  and  Freeman  v.  Savage^  2  Ann.  269 — affirmed. 

The  sore^  for  the  plaintiff  in  an  injunction  is  a  party  to  the  suit,  and  will  not  afterwards 
be  permitted  to  make  allegations  inconsistent  with  his  position  as  a  party  to  that  suit. 
And  when  it  is  subsequently  ascertained  that  he  was  the  real  owner  of  the  execution 
enjoined,  but  which  was  prosecuted  in  the  name  of  another  person,  for  his  benefit^  the 
judgment  will  be  declared  extinguished,  and  property  previously  sold  under  the  judgment 
restored  to  the  original  owner. 

APPEAL  from  the  Fourth  District  Court  of  New  Orleans,  Slrawbridge^  J. 
W.  C  Micou  and  Prentiss  and  Finney,  for  plaintiff.  C,  RoseLius  and  R. 
MotU  for  intervenor  and  appellant.  The  opinion  of  the  court  was  pronounced  by- 
Ens  tis,  C.  J.  The  object  of  the  present  suit  is  to  obtain  a  decree  ordering 
two  certain  judgments,  obtained  in  the  name  of  Frazier  and  Adams,  receivers, 
against  the  plaintiff  and  others,  in,  solido,  and  held  by  the  trustees  of  the  late 
Bank  of  the  United  States,  to  be  cancelled,  and  to  be  without  effect  so  far  as 
concerns  the  said  pluntiff. 

The  petition  charges  that  the  judgments  were  purchased  from  the  holders, 
the  trustees  of  the  Bank  of  the  United  States,  for  the  benefit  of  WtUcox,  who 
was  a  co-defendant  with  the  plaintiff  in  said  judgment;  that  for  the  debts  for 
which  the  judgment  was  obtained  the  plaintiff  was  the  surety  of  Willcox,  who 
was  bound  to  protect  and  indemnify  him,  the  plaintiff,  against  said  judgmenta ; 
and  that  consequently  by  the  transfer  of  the  judgments  to  the  persons  who 
held  them  for  the  benefit  of  Willcax,  the  said  judgments  became  inoperative 
and  of  no  effect  in  law,  so  far  as  relates  to  the  property  of  the  plaintiff*  The 
petition  further  charges,  that  notwithstanding  the  premises,  the  said  WUlcox 
entered  into  a  fraudulent  combination  with  James  Urunn,  by  which  said  judg- 
ments were  placed  under  the  control  of  said  Erwin,  in  order  to  be  made  avail- 
able out  of  the  plaintiff's  property ;  and  that  said  Erwin,  in  order  to  conceal  hia 
interest  and  agency  from  the  petitioner,  procured  the  said  judgments  to  be 
transferred  to  William  «A  Vasan,  who  caused  execution  to  issue  thereon, 
against  the  property  of  the  plaintiff,  which  was  seized  and  advertised  lor  sale  ; 
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that  the  execution  of  siud  judgments  was  enjoined  at  the  suit  of  the  plaintiff  Diwtoh 
on  groundfl  similar  to  those  alleged  in  the  petition,  but  that  said  Vasonj  hj  Bawrif,  Vasoh 
falsely  pretending  that  the  plaintiff  had  been  a  party  to  certain  frauds  between  ^*"  Willcox» 
said  Erwin  and  WiHcox  against  their  creditors  procured  the  said  injundaon 
to  be  finally  discharged  by  the  Supreme  Court.  That  during  all  these  pro- 
ceedings, James  Erwin  pretended  to  be  the  friend  and  confidant  of  the  plain- 
tiff; that  he  intervened  in  the  suit,  and  became  his  surety  on  the  injunction 
bond  given  to  stay  the  execution  on  said  judgments,  and,  in  order  to  cover 
and  disguise  his  conduct,  caused  himself  to  be  gamisheed  in  said  suit,  and 
answered  interrogatories  under  oath ;  but  that  during  this  time,  he,  the  said 
Ertcmt  was  secretly  and  treacherously  instigating  the  proceedings  against  the 
plaintiff,  in  the  name  of  said  Vason,  while  in  fact-,  he,  said  Vasofh  had  no 
real  interest  in  the  subject,  and  while  a  written  acknowledgment  existed 
that  said  Vas<M  held  said  judgments  for  collection,  for  the  use  and  benefit  of 
said  Endn  ;  that  after  said  injunction  had  been  dissolved,  the  said  Erwin  caused 
the  said  Vason  to  issue  another  execution,  by  which  certain  lots  of  great  value, 
in  the  parish  of  Jefferson,  belonging  to  the  plaintiff,  were  sold  at  sheriff's  sale 
and  purchased  by  said  Vasorin  for  the  use  and  benefit  of  said  Ertoin ;  that  said 
James  Erwin^  though  acting  throughout  in  the  premises  for  his  own  interest  and 
purposes,  caused  the  written  acknowledgment  aforesaid  to  be  given  to  Andrew 
Ennnj  his  brother,  whose  agent  he  was  and  still  is. 

The  petition  concludes  with  a  prayer,  that  James  Erwin,  Andrew  Erwin^ 
Jacob  WUlcox^  and  William  J.  Fason  be  cited,  and  that  said  judgments  Nos. 
6023  and  5069  of  the  records  of  the  late  Commercial  Court  of  New  Oi'leanSv 
be  decreed  to  be  cancelled  and  extinguished ;  that  the  sale  of  the  lots  in  the 
parish  of  Jefferson  be  annulled,  and  the  property  restored  to  him,  &c. 

WUlcox  appears  in  proper  person,  and  in  his  answer,  which  commences 
with  a  general  denial  of  the  allegations  of  the  petition,  expressly  denies  any 
fraadolent  combination  on  his  part  to  injure  the  plaintiff.  He  virtuaUy  con- 
cedes the  fact  of  the  real  ownership  of  the  judgments  by  Encin^  as  charged  in 
the  petition,  and  concludes  by  asking  that  the  judgments  be  entered  satisfied 
as  relates  to  him. 

Jam^s  Erwin  appears  in  proper  person ;  his  answer  is  a  general  denial. 

Andrew  Erwin  appears  in  proper  person ;  his  answer  is  a  general  denial. 
He  also  adds  that  Henry  Johnson  b  the  owner  of  the  judgments  mentioned, 
that  whatever  interest  was  at  any  time  in  the  respondent,  it  has  been  transferred 
and  assigned  to  said  Johnson,  whom  he  prays  may  be  cited  to  defend  the 
suit,  and  that  he  be  hence  dismissed,  &c. 

William  J,  Vason  appears  in  proper  person,  and  disclaims  any  interest  in 
right  or  title  to  said  judgments.  He  avers  tnat  previous  to  the  institution  of  this 
suit,  to  wit,  on  the  8th  December  previous,  he  transferred  and  assigned  said 
judgments  to  Henry  Johnson ;  this  defendant  does  not  deny' the  aUegations  of 
the  plaintiff's  petition,  but  prays  to  be  hence  dismissed  with  his  reasonable 
eosts,  in  this  behalf  sustained,  and  for  general  relief. 

Henry  Johnson,  by  his  attorneys,  filed  a  petition  of  intervention.  He  alleges 
that  previous  to  the  institution  of  this  suit,  to  wit,  on  the  8th  December  last, 
(the  suit  having  been  instituted  on  the  20th  of  that  month,  in  the  year  1847,) 
he  purchased  said  judgments  from  Wm* «/.  Vason,  for  a  valuable  consideration 
IB  cash  paid,  and  thereby  became  the  owner  thereof.  He  avers,  that  all  the  mat- 
ten  attempted  to  be  set  up  and  examined  in  this  suit,  have  been  fully  examined 
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DiirroN  and  adjudicated  upon  in  the  case  of  G.  W.  Denton  y.  W,  J.  Vason  and  otheiB ; 
BawiH,  Vasok  ^^^  ^^  judgment  in  that  case  is  res  judicata  in  fa?or  of  Vason^  and  that  he, 
AW)  WiLLcox.  the  intervener,  has  all  the  rights  of  Vason  in  relation  to  these  judgments ;  that 
Andrew  Erwin  and  James  Erwin  have  no  property  or  right  of  property  in  said 
judgments,  and  whatever  may  have  been  their  conduct,  it  cannot  affect  the 
rights  of  the  intervenor ;  that  Willcox  is  the  agent  and  confederate  of  the  plain- 
tiff, and  that  his  answer  cannot  be  of  avail  to  the  plaintiff  in  the  present  suit. 
Wherefore  he  prays  that  the  plaintiff's  suit  be  dismissed. 

An  answer  was  filed  by  the  plaintiff  to  this  petition  of  intervention,  in  which 
the  consideration  and  bond  fides  of  the  transfer  and  assignment  of  the  judg- 
ments set  forth  therein  is  put  in  issue ;  it  is  denied  by  the  plaintiff  that  the 
issues  in  this  case  were  the  same  as  those  in  Denton  y.  Vason  et  aL,  or  that  the 
judgment  which  is  pleaded  by  the  intervening  party  is  res  judicata ;  and  it 
is  averred,  that  by  reason  of  the  fraudulent  conduct  of  the  defendants  set  forth 
in  the  plaintiff's  original  petition,  the  judgment  of  the  Supreme  Court  is  null 
and  void,  and  the  plaintiff  prays  that  it  may  be  so  decreed. 

It  appears  that  after  these  issues  were  made  up,  execution  was  taken  out  on 
the  judgments,  and  the  plaintiff,  on  the  18th  March,  1846,  obtained  an  injunc- 
tion against  further  proceedings,  on  the  grounds  set  forth  in  his  original  petition. 
The  intervening  party,  Henry  Johnson^  alone  appears  to  have  answered  the 
supplemental  petition  of  the  plaintiff  on  which  the  injunction  was  granted. 
This  answer  reiterates  the  plea  of  res  judicata  t  denies  specially  that  Willcox 
ever  owed  Denton  any  sum  of  money,  and  charges  that  any  transfers,  out  of 
which  the  alleged  debts  originated,  were  and  are  simulated,  and  never  had  any 
real  existence..  It  prays  that  the  injunction  be  dissolved,  and  the  principal  and 
surety  in  the  injunction  bond  be  condemned  to  pay  damages,  &c. 

When  the  cause  came  on  for  trial,  the  plaintiff  discontinued  as  to  the  defen- 
dant Willcox,  The  district  judge  rendered  judgment  in  fkvor  of  the  plain- 
tiff, making  the  injunction  perpetual,  and  decreeing  the  judgments  to  be  ex- 
tinguished, ice. 

The  plaintiff  has  appealed  ;  inasmuch  as  the  district  judge  did  not  decree  the 
restitution  to  the  plaintiff  of  the  property  purchased  by  Vason  at  sheriff's  sale 
in  the  parish  of  Jefferson,  and  for  this  he  asks  relief  in  this  court.  Henry 
Johnson^  the  intervening  party,  has  also  appealed. 

The  purpose  of  the  present  suit  is  similar  to  that  of  the  case  of  Denton  v.  Vason^ 
which  was  decided  by  this  court,  in  January,  1847,  and  is  found  reported  in 
2d  Ann.  60.  The  action  in  that  case  was  based  upon  a  contract  made  in 
New  York,  in  1844,  which  was  sought  to  be  enforced  under  allegations  of 
complete  performance  of  its  conditions  on  the  part  of  the  plaintiff,  but  the  court 
was  of  opinion  that  the  agreement  was  in  furtherance  of  a  combination  for  an 
illegal  object,  tiiat  it  was  immoral  and  fraudulent,  and  that  no  action  for  relief 
could  be  founded  upon  it,  and  the  plaintiff's  petition  was  accordingly  dismissed. 
This  judgment  is  now  pleaded  as  res  judicata  by  the  intervener.  The  plea  is 
not  made  by  James  Ertoin,  But  as  these  parties,  we  are  authorized  fropi  the 
-^  record  in  assuming,  represent  but  one  interest,  and  that  is  antagonist  to  the 
plaintiff,  we  shall  consider  them  both  as  defendants,  having  a  common  object 
and  one  identical  interest. 

The  plaintiff,  as  one  of  his  grounds  of  relief,  urges  that  during  the  whole  of 
the  proceedings  in  the  former  suit,  the  judgments  in  point  of  fact  belonged  to 
James  Enmn^  though  in  the  name  of  Wm.  J.  Vason ;  that  he,  James  Enrin^ 
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was  the  real  party  in  interest  in  that  suit,  that  instead  of  coming  into  court  and       Dxntoh 
defending  his  claims  he  put  forth  Vason  as  the  ostensible  owner  of  the  judg-  srwik,  Vasov 
ment,  and  became  the  confidant  and  adviser  of  the  piaintiff  in  his  proceedings  ^^  Willcox. 
to  cancel  his  own  judgments.     That  he  was  the  surety  of  Denton  in  his  in- 
junction bond  in  that  suit,  in  obedience  to  the  order  of  the  court  granting  the 
injunction,  and  naming  him  as  the  surety  required  to  be  given,  that  a  motion 
was  made  by  Mr.  Vason  to  dissolve  the  injunction,  on  the  ground,  combined 
with  other  reasons  assigned,  **  that  the  security,  James  Ermn,  is  not  good  and 
solvent,'*^  demanding  at  the  same  time  interest  of  ten  per  cent,  and  twenty 
per  cent  damages,  on  the  amount  of  the  judgments  against  the  plaintiff  in 
injunction  and  his  surety,  James  Erwin,  are  matters  of  record. 

The  law  provides  that  on  the  trial  of  injunctions,  the  surety  on  the  bond  shall 
be  considered  as  a  party  plaintiff  in  the  suit,  and  in  case  the  injunction  shall 
be  dissolved,  the  court  in  the  same  judgment  shall  condemn  the  plaintiff  and 
surety  jointly  and  severally  to  pay  interest  at  the  rate  of  ten  per  cent  per 
annum,  on  the  amount  of  the  judgment,  and  not  more  than  twenty  per 
cent  as  damages,  unless  damages  to  a  greater  amount  be  proved,  and  the  par- 
ties in  such  cases  shall  not  be  allowed  the  benefit  of  the  plea  of  discussion. 
Act  of  1831. 

Accordingly,  in  the  answer  of  Vason^  filed  by  his  attorney,  'the  maximum  of 
interest  and  damages  were  demanded,  in  the  dissolution  of  the  injunction  against 
Denton  and  his  surety.  It  is  now  urged  in  argument,  that  Envin  is  estopped, 
by  these  matters  of  record,  that  he  joined  in  the  demand  for  the  extinguish- 
ment of  these  judgments,  in  thus  assisting  Denton  in  obtaining  his  release  from 
them,  and  cannot  be  permitted  to  enforce  them  against  him.  The  evidence 
satifified  us  that  Erwin  was  the  owner  of  the  judgments,  and  that  he  directed 
an  the  proceedings  adversely  to  the  plaintiff,  at  the  same  time  that  he  was 
acting  as  his  adviser,  surety,  and  apparent  friend.  The  effects  of  this  position 
which  he  has  thought  fit  to  occupy  in  these  judicial  proceedings,  it  next  remains 
for  us  to  consider.  It  is  obvious,  that  this  question  of  estoppel  is  the  first  that 
presents  itself  on  the  record  which  this  court  can  notice,  and  that  until  this  is 
decided,  there  can  be  no  investigation  of  the  cause  on  its  merits.  And  whether 
the  judgment  is  in  &ct  extinguished  or  not,  is  a  matter  not  to  be  considered, 
until  the  first  and  preliminary  question  is  disposed  of.  There  is  nothing  in  the 
pleadings  which  causes  the  right  of  the  plaintiff  to  maintain  his  action,  and 
obtain  his  reUef  by  reason  of  any  illegal  or  fraudulent  doings  on  his  part  touch- 
ing the  subject  matter  of  the  suit,  or  which  affords  any  explanation  of  the  con- 
duct of  Erwin,  or  his  position  in  the  former  suit.  It  may  be  true,  that  on  the 
evidence,  the  court  might  come  to  the  same  conclasions  which  the  evidence 
established  in  the  previous  case  of  Denton  v.  Vason,  but  that  evidence  we  have 
not  examined,  being  first  bound  to  vindicate  and  maintain  the  sanctity  of  our 
judicial  proceedings,  before  we  look  at  the  merits  of  the  controversy  between 
the  litigants. 

The  granting  of  injunctions  under  the  provisions  of  the  Code  of  Practice,  has 
been  one  of  the  most  fruitful  sources  of  abuse  in  the  administration  of  justice. 
The  district  courts  out  of  the  parish  of  Orleans,  having  been  formerly  held  but 
twice  a  year,  the  effect  of  an  injunction  against  proceedings  under  execution, 
was  to  secure  to  the  party  obtaining  a  certain  delay  for  the  satisfaction  of  the 
judgment  against  him,  besides  the  further  delay  incident  to  a  litigated  suit,  so 
that  &e  execution  instead  of  being,  as  it  ought  to  be,  finis  fructus  et  ejffectus 
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DxMToir  legis,  became  a  mere  starting  point  in  a  new  contest  between  the  litigants.  To 
Srwin,  Vason  prevent,  in  future,  this  evil,  the  stahite  of  1831  was  passed,  which  subjected  the 
AMD  Wilcox,  pgj-^y  enjoining  the  execution  of  a  judgment  to  the  very  onerous  penalties  of 
interest  and  damages  before  recited,  in  the  event  of  his  failure  to  make  good  his 
allegations  for  relief,  and  of  the  dissolution  of  the  injunction.  The  statute,  in 
order  to  prevent  the  aid  from  being  afforded  to  the  party  by  sureties,  in  cases 
in  which  he  is  not  entitled  to  the  relief  by  injunction,  as  the  surety  must  always 
be  a  solvent  person,  having  sufficient  property  to  respond  to  the  amount  of  the 
Buretyahip,  and  domiciliated  within  the  jurisdiction  of  the  court  in  which  it  is 
to  be  given,  in  order  to  prevent  persons  of  this  class  from  co-operating  with 
debtors,  to  delay  and  defeat  the  course  of  justice,  for  illegal  purposes  and  in- 
adequate causes,  has  made  the  party  liable  to  the  penalty  inflicted  as  the  debtor. 
It  completely  identifies  the  debtor  and  the  surety,  in  awarding  the  penalty : 
the  plaintiff  in  injunction  and  the  surety  shall  be  condemned  in  the  same  judg- 
ment jointly  and  severally;  on  the  trial,  the  surety  shall  be  considered  a  party 
plaintiff  in  the  suit,  and  sureties  in  such  cases  shall  not  have  the  benefit  of  the 
plea  of  discussion.  Thus,  in  the  proceedings  before  us,  under  the  statute  under 
which  the  injunction  was  obtained,  James  Enmn  not  only  vouched  for  the  cause 
of  the  plaintiff  DentaUt  by  his  suretyship,  but  stood  in  court  aa  a  plaintiff  de- 
fending it,  while  through  the  instrumentality  of  Vason  he  was  taking  measures 
on  record  to  defeat  his  own  suretyship,  and  obtain  judgment  for  damages 
against  himself  in  his  own  favor.  Any  commentary  on  these  facts  would  weaken 
their  effect,  and  it  is  necessary  to  examine  what  are  the  consequences  which 
the  law  attaches  to  such  an  abuse  of  judicial  proceedings. 

A  party  may,  by  his  own  voluntary  act,  have  placed  himself  in  a  situation  as 
to  some  nuitter  of  fact,  that  he  is  precluded  from  denying  it ;  and  the  rule  by 
which  he  is  so  held  to  be  bound,  is  founded  on  the  obligation  which  eveiy  man 
is  under,  to  speak  and  act  according  to  the  truth  of  the  case  and  in  the  policy 
of  the  law  to  prevent  the  unavoidable  mischief  resulting  from  uncertainty,  con- 
fusion, falsehood,  and  the  want  of  confidence  in  the  intercourse  of  men,  if  they 
were  permitted  to  deny  that  which  they  have  deliberately  and  solenmly  asserted 
and  received  as  true.     Qreenleaf  on  Evidence,  §  22. 

We  accordingly  held,  that  a  man  should  not  be  permitted  to  deny  what  he  had 
solemnly  acknowledged  in  a  judicial  proceeding,  nor  to  shift  his  position  at  will, 
to  a  contradictory  one,  in  relation  to  the  subject  matter  of  litigation,  in  order  to 
frustrate  and  defeat  the  action  of  the  law  upon  it.  Chidley  and  Whitehead 
V.  Covmer,  4th  Ann.  416.  The  judges  in  that  case  were  divided  in  opinion, 
but  they  were  united  in  opinion  in  the  principle  of  law  therein  laid  down,  and 
their  dissent  only  related  to  its  application  of  the  facts  of  the  caae.  See  the 
cases  there  cited,  and  4th  Kent's  Com.  261  (last  edition,)  note  by  the  author. 
11th  Wendell's  Rep.  117,  Pelletreau  v.  Jackson.  13th  Wendell  208,  Jackson 
▼.  Waldron, 

The  case  of  Freeman  v.  Savage  et  aL,  reported  in  2d  Ann.  269,  we  had 
previously  sanctioned  the  same  principle.  TheophiLus  Freeman  had  sold  cer- 
tain slaves  on  a  credit,  to  the  defendant  Savage,  and  had  taken  an  endorsed  note 
for  the  price.  The  suit  was  brought  by  Freeman  against  the  endorsers.  A 
long  time  after  t^e  note  had  fallen  due,  a  judgment  creditor  of  Savage  had 
seized  the  slaves  as  his  property,  and  Freeman  enjoined  the  proceedings,  alleg- 
ing under  oath,  that  he  was  the  owner  of  the  slaves ;  and  on  the  trial,  Freeman 
exhibited  as  his  title  an  instrument,  purporting  to  be  a  sale  of  the  slaves,  for 
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the  exact  amount  of  the  note  from  Savage  to  him ;  but  the  injunction  was       Dsntok 

dissolved,  the  reconveyance  being  considered  a  simulation,  the  object  of  which  Erwin^  Vasoh 

was  to  defeat  the  action  of  the  law  upon  them.     Notwithstanding  the  result  of  ^'"'  Willcox. 

the  suit,  the  court  held  Freeman  to  the  allegations  and  proofe  he  had  made,  and 

to  his  showing  that  the  re-sale  by  him  to  Savage  was  an  extinguishment  of  the 

note,  and  that  as  far  as  he  was  concerned,  the  instrument  must  be  held  to  be, 

as  the  plaintiff  Freeman  was  bound  to  treat  it,  genuine  and  true,  and  that  its 

not  being  available  against  the  judgment  creditor  was  no  reason  that  he  should 

be  permitted  to  question  its  ti'uth.     What  he  thus  said  and  did  in  Uiat  suit  the 

policy  of  the  law  would  not  permit  him  to  gainsay  or  deny. 

The  features  and  character  of  this  cfue  bears  a  strong  resemblance  to  that 
xmder  consideration ;  the  difference  between  the  two  was,  that  Freeman  himself 
was  the  plaintiff  in  injunction,  whereas  Erwin  is  in  this  case  the  surety,  but 
made  a  party  to  it  by  the  statute  under  which  the  proceedings  were  instituted. 
He  is  not  only  a  party  in  interest  in  preventing  judgment  being  rendered  against 
him,  in  solido  with  his  principal,  but  the  statute  makes  him  a  party  plaintiff  on 
the  record. 

In  the  case  of  a  ship  owner  whose  ship  had  been  seized  for  breach  of  the 
revenue  laws,  and  who  had  applied  to  the  secretary  of  the  treasury  for  a  re- 
mission of  the  forfeiture,  on  the  ground  that  it  was  incurred  by  the  master 
ignorantly  and  without  fraud,  and  upon  his  making  oath  to  the  application, 
the  ship  was  restored.  The  court  thought  he  was  not  permitted  afterwards 
to  gainsay  it,  and  to  prove  the  misconduct  of  the  master,  in  an  action  of  the 
latter  against  him  for  his  wages  on  the  same  voyage,  even  by  showing  that  the 
fraud  had  subsequently  come  to  his  knowledge.  Freeman  v.  Walker  6. 
Greenleaf  Report,  68. 

These  authorities  concur  in  showing,  that  the  matters  alleged  for  relief 
against  those  judgments  in  the  first  suit,  under  the  oath  of  Denton^  whose  co- 
plaintiff  and  surety  Ertoin  was,  cannot  be  unheeded  by  this  court,  but  left  to 
their  legal  effect,  they  deprive  him  of  the  faculty  of  now  treating  them  as  false, 
by  again  attempting  to  make  the  amount  of  his  judgments  out  of  the  property 
of  the  plaintiff;  indeed,  any  other  conclusion  would  encourage  and  sustain  a 
scandal  in  the  administration  of  justice. 

The  only  means  under  our  legislation,  within  the  powers  of  courts  to  protect 
the  integrity  of  their  judicial  proceedings,  are  the  sanctity  which  is  thrown 
around  them,  and  the  presumptions  which  the  law  has  established  in  their  fiEivor. 
If  all  the  restraints  of  justice  and  truth  are  lost  sight  of  by  litigants,  and  judicial 
procceedings  aro  converted  into  mere  machinations  for  fraud  and  oppression, 
the  law  itself  meets  the  emergency  by  holding  the  offending  parties  to  their 
aDegations  of  record,  and  not  permitting  them  to  falsify  what  they  have  so- 
lemnly declared  to  be  the  truth. 

Vasan^  as  we  have  seen,  has  disclaimed  all  interest  in  the  judgment.  He 
has  been  made  a  party  to  this  appeal,  but  has  not  appeared  in  this  court.  It 
only  remains  to  affirm  the  judgment  of  the  district  court,  with  the  modification 
asked  by  the  plaintiff,  annulling  the  sales  of  lots  in  the  parish  of  Jefferson  and 
restoring  them  to  the  plaintiff. 

It  is  therefore  ordered,  adjudged  and  decreed,  that  the  judgment  of  the 
court  below  be  affirmed ;  and,  upon  the  appeal  of  the  plaintiff,  O.  W,  Denton^ 
it  is  further  ordered  and  decreed,  that  the  sale  made  under  execution  in  said 
suit  No.  5023,  on  or  about  the  28th  April,  1847,  by  the  sheriff  of  the  parish  of 
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Bewton      Jeffenon  to  William  J.  Vason^  of  five  certain  lots  of  |i;round  in  Nun's  fau- 
Brwin,  Vasow  bonrg  in  the  parish  of  Jefferson,  in  the  square  bounded  by  Felicity,  St.  Mary, 
AK©  WiLLcox.  Armand,  and  Bellegarde  streets,  designated  by  the  numbers  6,  7,  13,  14  and 
16,  in  square  No.  6,  and  more  particularly  described  in  said  act  of  sale  in  the 
record,  be  and  the  same  is  hereby  annulled  and  rescinded,  and  the  said  pro- 
perty embraced  therein  restored  to  the  plaintiff,  6?.  W,  Denton. 

And  it  is  further  ordered  and  decreed,  that  the  defendants  pay  the  costs  in 
both  courts. 


The  State  v.  Jourdan  G.  Fretwell^ 

To  snpport  an  auignment  of  errors,  the  errora  uiigned  moit  appear  of  record. 

APPEAL  from  the  First  District  Court  of  New  Orleans.    McHenry,  J. 
W,  A.  Elmore,  Attorney  General,  for  the  State.     Wolfe  and  McHenryt 
for  appellants.     The  judgment  of  the  court  was  pronounced  by 

Kiivo,  J.    The  defendant  relies  exclusively  on  an  assignment  of  errors. 
None  of  the  alleged  errors  appear  in  the  record. 
The  judgment  of  the  district  court  is  therefore  affirmed,  with  costs. 
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The  State  v.  Juan  Romero. 

A  bin  of  exceptiona  Bfaotild  be  preaented  at  the  trials  or  the  point  shoald  be  Chen  ezpretely 
reienred  and  notedf  and  after  the  trial  embodied  in  a  biU  of  ezceptiona,  without  uimeoaa- 
■ary  delay,  while  the  facts  are  fresh  in  the  memory  of  both  the  jadge  and  oounseL  A  bin 
of  exceptions  to  a  proceeding  daring  a  trial  which  took  place  the  S7th  of  Jane,  bat  which 
was  not  presented  until  the  26th  of  July  following,  cannot  be  considered. 

The  assignment  of  counsel  for  Che  prisoner  as  soon  as  the  court  is  informed  that  he  is  without 
counsel,  is  all  that  the  law  requires. 

The  objection  that  the  judge  erred  in  refusing  to  postpone  the  trial,  fo  enable  the  aocosed  to 
confer  with  his  counsel  to  prepare  for  his  defence,  will  not  be  sustained  when  there  waa 
no  motion  or  affidavit  for  continuance  upon  that  ground.  Ner  will  the  absence  of  these  bo 
cured  by  the  circumstance  that  the  facts  appear  as  one  of  the  grounds  in  a  motion  for  a 
new  trial. 

APPEAL  from  the  First  District  Coart  of  New  Orleans.    McHenry,  J. 
W.  A.  Elmore,  Attorney  General,  for  the  State.     Cyprian  Dufour,  for  the 
appeUant.    The  judgment  of  the  court  was  pronounced  by 

Kino,  J.  The  bill  of  exceptions  to  which  our  attention  has  been  called  in  tibia 
case  cannot  be  considered.  The  trial  of  the  case  took  place  on  the  27th  of  June, 
1849 ;  the  bill  of  exceptions  was  not  presented  until  the  28th  of  July  following. 
It  should  have  been  presented  at  the  trial,  or  the  point  should  have  been  then 
expressly  reserved  and  noted,  and  after  the  trial  embodied  in  a  bill  of  exceptions 
without  unnecessary  delay,  while  the  facts  were  yet  fresh  in  the  memory  of 
both  the  judge  and  counsel. 
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The  next  ground  ©f  complaint  is,  that  counsel  was  not  assigned  to  the  ac-  State 
cuaed  until  the  moment  of  the  trial.  The  judge  states  that  he  made  the  ap-  Komero. 
pointment  as  soon  as  he  was  informed  that  the  accused  was  without  counsel. 
This  is  all  that  the  law  requires.  The  words  of  the  statute  are  that  the  judge 
**  shall  immediately  upon  his  ( the  prisoner's )  request,  assign  to  such  person 
such  counsel  as  such  person  shall  desire.'*  Bui.  6c  Cur.  Digest,  248,  sec. 
35. 

It  is  further  contended,  that  the  judge  erred  in  refusing  to  postpone  the  trial, 
for  the  purpose  of  enabling  the  accused  to  confer  with  his  counsel,  and  prepare 
for  his  defence.  This  alleged  refusal  no  where  appears  upon  the  record,  except 
in  the  application  for  a  new  trial,  where  it  is  stated  as  one  of  the  grounds  on 
which  the  nootion  is  based.  There  is  no  motion  or  affidavit  for  a  continuance 
on  that  gpund,  and  no  exception  to  such  a  ruling  of  the  judge. 

The  judgment  of  the  district  court  is  therefore  affirmed  with  costs. 


Isaac  Kqhn  v.  Schooner  Renaisance. 

Cbarte  do  not  notice  the  revenue  laws  of  foreign  ooontriea,  and  oontcactB  having  for  their  ob- 

ject  the  violation  of  those  laws  may  be  enforced. 
Jodgments  of  inferior  ooarta  will  not  be  reversed  for  slight  errors,  when  there  has  been  no 

attempt  made  to  correct  them  by  motion  for  new  trial  or  otherwise  in  the  court  of  the  first 

instance. 

APPEAL  by  defendant  from  the  Fifth  District  Court  of  New  Orleans. 
Buchanan^  J.     Upton,  for  appeUee,  cited  Story's  Conflict  of  Laws,  sec. 
257. 

Benjamin  and  Jlfteoti,  for  appellant,  cited  C.  C.  12.  Story's  Conflict  of 
Laws,  sec.  354,  355,  and  note.  Augusta  Insurance  Company  v.  Morton,  3  Ann. 
417.     McDowell  V.  Read,  .3  Ann.  331.     Richardson  v.  Leaoitt,  1  Ann.  43Q. 

The  judgment  of  the  court  (King,  J.,  absent)  was  pronounced  by 

EusTis,  C.  J.  On  the  3rd  of  October  1848,  at  Tampico,  in  the  Republic  of 
Mexico,  the  plaintiff,  residing  in  New  Orleans,  shipped  on  board  the  Schooner 
Kenaisance,  six  bags  containing  three  thousand  Mexican  dollars,  to  be  delivered 
in  New  Orleans,  in  consideration  of  two  per  cent  freight.  Bills  of  lading  were 
signed  to  that  effect  by  the  captain.  On  the  arrival  of  the  vessel  in  this  port 
the  specie  was  demanded  according  to  the  contract,  and  was  not  delivered. 
The  plaintiff  has  brought  this  suit  for  the  amount,  against  the  master  and  own- 
ers, and  claims  a  privilege  on  the  vessel  under  the  section  11  of  article  3204  of 
the  code.  He  had  judgment  in  the  district  court,  and  the  defendants  have 
appealed. 

The  question  which  has  been  argued  before  us  by  the  counsel  for  the  defend- 
ants, as  constituting  their  defence  to  the  plaintiff's  action,  is  presented  by  a  bill 
of  exceptions  taken  on  the  trial  of  the  cause.  The  defendants  offered  to  prove 
that  the  shipment  of  specie  was  made,  "  in  violation  of  the  revenue  laws  of 
Mexico,  and  in  pursuance  of  an  agreement,  illegal  and  corrupt  under  the  reve- 
nue laws  of  that  countiy,  between  the  shipper  and  the  captain  of  the  schooner, 
without  the  knowledge  or  consent  of  the  consignee,  who  was  regularly  autho- 
rised  to  engage  freight  for  said  schooner." 

The  distnct  judge  refused  to  receive  this  evidence,  on  the  ground  that  our 
courts  could  not  notice  or  enforce  the  revenue  laws  of  a  foreign  country. 
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KoHH  We  think  the  role  to  be  well  settled  by  the  jurisprudence  of  the  United 

ScHooNiER  Re-  States,  of  England,  and  of  France,  that  courts  do  not  notice  the  revenue  laws 
IIA18ANC1.  Qf  foreign  nations  in  contracts  of  this  kind,  and  that  agreements,  having  for  their 
object  the  violation  of  those  laws,  may  be  enforced  in  our  courts.  We  prefer 
to  follow  what  may  be  considered  the  established  jurisprudence  of  the  leading 
commercial  nations  of  Christendom,  than  to  adopt  the  speculations  of  authorst 
however  plausible  and  ingenious  they  may  appear. 

Pothier,  who  is  the  principal  authority  against  this  necessary  and  practical 
^  rule,  appears  to  found  his  reasoning  on  a  refined  and  rigid  morality,  rather  than 

on  an  enlarged  view  of  the  state  of  commerce  as  it  existed  in  his  time,  or  of 
its  necessaiy  exigencies.  There  are  nations  who  do  not  respect  their  own 
revenue  laws;  whose  whole  commerce  is  tainted  with  a  violation  of  them;  and 
the  trade  with  these  nations  has  formed  a  constituent  part  of  the  commerce  of 
the  world  for  more  than  a  century.  The  subject  has  been  often  discussed  in 
France  by  the  most  eminent  jurists,  whose  opinions  have  generally  concurred 
in  the  necessity  of  adhering  to  the  estaUished  rule,  which  is  one  not  of  specu- 
lative morality,  but  of  practical  jurisprudence. 

There  is  a  show  of  defence  on  the  ground  that  the  specie  was  stolen  from 
the  schooner  in  the  harbor  of  Tampico;  bi!it  even  the  portion  which  the  defend- 
ants themselves  concede  has  been  recovered,  some  $800,  they  have  not  offered  to 
restore  to  the  plaintiff.     The  case  is  clearly  with  the  plaintiff  on  the  merits. 

It  is  objected  that  there  is  an  error  in  the  judgment  of  the  district  court  of 
$30,  that  sum  being  allowed  for  freight  instead  of  $60 — two  per  cent  on  $3000 
—due  by  the  bill  of  lading.  We  think  the  attention  of  the  district  judge  ought 
to  have  been  called  to  this  item  on  a  motion  for  a  new  trial.  We  have  more 
than  once  refrised  to  change  judgments  and  throw  the  costs  on  the  appellee, 
where  the  party  had  it  in  his  power  to  have  a  small  error  of  amount  corrected 
by  a  proper  application  in  the  court  of  the  first  instance. 

The  judgment  of  the  district  court  is  therefore  afiSrmed,  with  costs. 


Widow  Conant  et  al.  v.  L.  Millaudon  et  al. 

The  act  of  April  l«t  1835,  extending  the  powers-  of  the  Carrollton  Railroad  Company  and 
providing  a  new  mode  of  electing  directorB,  repealed  the  provisiona  of  tfie  act  of  9th  of 
Febmary,  1833,  npon  the  same  subject ;  and  the  stockholders  having  voted  to  reduce  the 
number  of  directors  to  eight,  under  the  act  of  the  28d  of  August,  1843,  that  was  the  num- 
ber to  be  elected. 

APPEAL  by  defendants  from  the  Fifth  District  Court  of  New  Orleans. 
jBvc^fuzn,  J.  Dennis  and  X>.  N.  Hennen,  for  appellees.  Benjamin,  for 
appellants.  The  judgment  of  the  court  (King,  J.,  absent,)  was  pronounced  by 
EusTi8»  C.  J.  The  petitioners,  who  are  stocidiolders  of  the  New  Orleans  and 
Carrrollton  Rail  Road  Company,  allege  that  Laurent  Millaudon  and  others, 
who  are  made  defendants,  without  having  any  right  or  authority,  have  usurped 
the  ofiSce  of  directors  of  said  company,  and  taken  upon  themselves  the  manage- 
ment and  administration  of  the  affairs  of  said  company.  On  a  writ  of  quo 
foarranto  being  issued,  the  defendants  claim  their  right  as  directors  of  said  com* 
pany  by  virtue  of  an  election  held  under  an  act  of  the  Legislature  of  the  9th  of 
February,  1833. 
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The  district  judge  was  of  opinion,  that  the  defendants  were  not  legally  con-       Conant 
■titated  directors  of  said  company  by  virtue  of  said  election  held  under  the  said  act    Mill  ai7  doit. 
of  1833;  inasmuch  as  the  provisions  of  that  act  concerning  the  election  of  direc- 
tors had  been  repealed  by  the  subsequent  act  of  April  the  1st,  1835,  and  gave 
judgment  that  they  be  prohibited  from  acting  thenceforth  as  directors,   and 
ordering  a  new  election  of  directors.     The  defendants  have  appealed. 

Under  the  act  of  1833,  which  was  the  charter  of  the  company  ibr  the  pur- 
poees  of  a  rail  road,  the  number  of  directors  was  fixed  at  seven^  each  share 
having  a  vote.  The  act  of  1835,  which  increased  the  capital  of  the  company, 
and  conferred  on  it  extensive  banking  privileges,  inoreased  the  number  of  direc- 
tors to  twelve,  and  changed  the  scale  of  voting  by  limiting  the  right  of  a  stock- 
holder to  one  hundred  votes.  In  relation  to  the  scale  of  voting  and  the  number 
of  directors  we  think  the  latter  act  repealed  the  former. 

By  the  11th  section  of  the  act  of  the  7th  of  March,  1842,  it  is  provided  that 
any  bank  which  shall  accept  the  act,  to  which  this  is  a  supplement,  shall  be  per- 
mitted by  a  vote  of  its  stocjiholdei's  in  all  elections  held  after  the  passage  of  the 
act,  to  reduce  the  number  of  its  directors  to  any  number  not  less  than  eight.  ' 

At  a  meeting  of  the  stockholders  held  on  the  22d  of  August,  1842,  the  stock- 
holders voted  to  reduce  the  number  of  directors  to  eight.  The  company  having 
previously  accepted  the  act  to  which  the  section  just  cited  referred,  to  wit,  the 
act  to  revive  the  charter  of  the  several  banks  in  the  city  of  New  Orleans,  it  fol- 
lows that  the  number  of  directors  established  by  the  act  of  1835  stands  reduced 
to  eight. 

We  concur  with  the  district  judge  in  the  opinion,  that  the  election  for  directors 
ought  to  have  been  held  under  the  act  of  1835,  which  affords  the  only  authority 
to  constitute  a  legal  board,  and  that  the  election  of  seven  directors  as  constituting 
the  board  of  directore  under  the  act  of  1833  was  not  authorized  by  law. 

The  question  concerning  the  reduced  number  of  directors  does  not  appear  to 
have  been  raised  below,  but  an  opinion  is  expressed  at  the  request  of  both 
parties. 

The  objections  taken  by  counsel  to  the  right  of  the  petitioners  to  maintain 
their  present  demand,  we  have  considered.  They  are  stockholders,  having  an 
interest  in  the  proceedings  of  the  corporation  being  legally  conducted,  their  ap- 
plication does  not  appear  to  be  vexatious  or  frivolous,  and  the  present  suit  is 
rather  in  the  interest,  than  to  the  detriment,  of  the  corporation.  It  arrests  fur- 
ther proceedings  under  the  provisions  of  an  act  which  long  since  have  ceased  to 
have  any  legal  effect. 

The  judgment  of  the  district  court  is  therefore  affirmed,  with  costs. 


Succession  of  MARaAREXHA  Brinkman. 


5      27 

48    774 


The  sarviving  Irasbuid  ha«,  voder  the  act  of  25tfa  of  March,  1844,  the  lurafract  of  the  com- 
mniiity  property  daring  Ida  life,  bat  tfaia  does  not  entitle  him  to  the  adminiatration  which 
bekngs  to  the  tator  of  the  minor  ohildren.    C.  C.  1037,  1114. 

APPEAL  by  administrator  from  the  Fifth  District  Court  of  New  Orleans, 
Buchanan,  J.    Roselius,  for  appellee.     OraihU,  for  appeDant.    The  judg- 
ment of  the  court  was  pronounced  by 
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SuccEssioir  OF  Kino,  J.  Mrs.  Brinhnan  died  leaving  a  saccession  coasistiog  exclusbelj  of 
her  share  of  the  commuiiity  of  acquets  and  gains,  to  the  usafruct  of  which  her 
surviving  husband  is  entitled,  during  his  life,  under  the  act  of  1844,  99,  sec.  31. 
The  surviving  husband  applied  for  letters  of  administration,  and  his  application 
•  was  opposed  by  the  tutor  of  the  minor  heirs  of  the  deceased.    The  opposition 

was  dismissed,  and  the  tutor  has  appealed. 

We  thiok  that  the  district  judge  erred.  The  act  of  1844,  giving  the  usufrnct 
for  life  of  the  community  effects  to  the  surviving  spouse,  has  made  no  change 
in  the  previous  laws  regulating  the  order  of  preference,  to  be  observed  in 
the  appointment  of  administpitors,  when  an  administration  becomes  necessary. 
That  such  necessity  exists  in  the  present  instance,  must  be  assumed,  an  it 
has  been  averred  in  both  the  application  and  the  opposition.  The  heirs  of  the 
deceased,  being  all  minors,  are  necessarily  beneficiary  heirs.  The  code  is  ex- 
press, that  **  the  tutor  of  the  beneficiary  heir  can  claim  the  preference  for  the 
admiDistrntion."     C.  C.  arts.  1037,  1114. 

The  judgment  of  the  district  court  is  therefore  reversed ;  and  it  iff  ordered, 
that  Nicholas  Tinner  be  appointed  the  administrator  of  the  succession  of  the 
lato  Margaretha  Brinhnan,  deeesBed.  The  succession  paying  the  costs  of  both 
courts. 


Robert  Farr  v.  John.R.  Davis. 

A  Beqneitration  in  a  luj^  by  vendee  to  recorer  slayes  alleged  to  have  been  sold  to  hin^ 
will  be  set  aside  upon  motion,  where  it  appears  from  the  face  of  the  petition  that  the 
vendee  has  never  paid  the  price,  or  pat  the  vendor  in  default,  and  when  the  delivery  had 
never  been  made  to  the  vendee. 

APPEAL  by  plaintiff  from  the  District  Court  of  Jefferson.  Clarke,  J. 
A  motion  was  made  in  this  case  in  the  court  of  the  first  instance  to  set 
aside  a  sequestration.  The  decision  of  that  court  was  as  follows :  **  The  de- 
fendant moves  to  set  aside  the  sequestration  issued  on  several  grounds. 
Among  others,  that  the  averments  of  the  affidavit  and  petition  are  insufllicient. 
Considering  that  the  plaintiff  sues  as  vendee  to  recover  the  possession  of 
slaves  sold  to  him  by  defendant,  and  that  it  appears  on  the  &ce  of  his  petition 
that  the'  plaintiff  and  vendee  has  never  paid  the  price,  nor  put  the  vendor  in 
default ;  and  consequently  is  not  entitled  to  the  possession,  delivery  having  never 
been  made.  The  court  orders  that  the  rule  be  made  absolute,  and  the  seques- 
tration set  aside." 

Goold,  for  appellant.     Larue,  for  appellee 

The  judgment  of  the  court  (King,  J.  absent)  was  pronounced  by 
Slidell,  J.     For  the  reasons  assigned  by  the  district  judge,  it  is  decreed 
that  the  judgment  of  the  district  court  be  afHrmed,  with  costs. 
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Maunsel  White   v.  H.  H.    Slatter. 

Wliere  the  aeller  states  in  an  act  for  the  sale  of  a  slave,  that  she  is  and  has  been,  so  far  as 
known  to  faim,  in  good  health,  and  also  her  parents  before  her,  and  the  purchaser  agrees 
to  ran  the  risk  of  her  health,  and  the  slave  dies  of  consamption,  the  seller  is  not  buand 
toretarn  the  price,  unless  he  knew  at  the  time  of  the  sale  of  the  existence  of  the  disease. 

APPEAL  by  plaintiff  from    the  Third  District  Court  of  New  Orleans. 
Kennedy,  J.    Schmidt  and  Bradford,  for  appellant.     /.   T.  Preston,  for 
appeDee. 

The  jadgmentof  the  court  (RoBt,  J*  having  recused  himself)  was  pronounced 

by 

KivG,  J.  The  plaintiff  claims  in  this  action  the  price  paid  by  him  for  a 
female  alare,  who,  he  alleges,  was  affected,  at  the  time  he  purchased  her,  with 
a  redhibitory  disease,  of  which  she  subsequently  died.  The  defendant  denies 
that  he  was  aware  of  the  existence  of  any  infirmity  at  the  date  of  the  sale,  but 
that  to  avoid  subsequent  controversy  upon  this  point  he  refused  to  warrant  the 
slave's  health.  There  was  a  judgment  in  favor  of  the  defendant  in  the  court 
below,  and  the  plaintiff  has  appealed. 

Both  parties  acted  through  their  agents.  The  act  of  sale  to  the  plaintiff, 
after  warranting  the  title  to  the  slave,  proceeds  thus :  «*  The  girl  is  now  and 
has  been,  so  far  as  known  to  me,  of  good  health,  and  also  her  parents  before 
her ;  but  the  said  While  takes  her  and  runs  the  risk  of  her  health." 

A  few  days  after  the  sale  the  slave  sickened,  lingered  for  some  time,  and 
finally  died  of  pulmonary  consumption — a  disease  which  the  evidence  leaves  no 
doubt  she  laboured  under  when  the  plaintiff  purchased  her. 

The  plaintiff  contends,  that  the  clause  in  relation  to  the  health  of  the  slave 
is  a  warranty  of  her  soundness  at  the  time  of  the  sale.  That  the  qualifying 
expressions,  **  so  far  as  known  to  me,"  relate  exclusively  to  her  past  health, 
and  to  the  health  of  her  parents ;  but  that  the  affirmance  that  she  is  now  in 
good  health,  is  positive  and  unqualified ;  and  concludes  that  the  purchaser  took 
the  risk  of  the  future  health  of  the  slave,  on  the  positive  assurance  that  she  was 
then  in  good  health.  This  reading  converts  the  clause  into  one  of  full  war- 
ranty, leaving  no  risk  to  be  run  by  the  plaintiff  other  than  the  law  would  impose, 
in  the  absence  of  the  stipulation,  although  he  expressly  assumed  the  entire 
risk  of  her  health. 

The  reasoning  of  the  plaintiff's  counsel,  which  is  based  mainly  upon  the 
gramatical  construction  of  the  sentence,  has  not  satisfied  us  that  this  interpreta- 
tion is  in  accordance  with  the  intentions  of  the  parties. 

The  extent  to  which  the  vendor  intended  to  warrant,  is  stated  in  the  first 
danse,  in  which  he  guarantees  the  title  to  the  girl,  and  that  she  is  a  slave  for 
life.  The  subsequent  clause  can  only  be  understood  as  a  declaration  that  the 
vendor  was  ignorant  of  the  existence  of  any  disease  at  that  time,  or  that  the 
health  of  the  slave  had  been  previously  bad.  The  effect  of  the  declaration  is 
this :  if  it  should  be  proved  that  the  vendor  knew  that  the  slave  was  unsound, 
or  had  not  previously  enjoyed  good  health,  then  he  would  be  bound,  by  reason 
of  his  misrepresentation ;  but  otherwise,  the  risk  would  be  on  the  purchaser, 
and  there  would  be  no  warranty  of  soundness. 
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White  It  is  said  by  the  plaiotifTs  counsel,  that  **  the  constructioii  of  the  defendant's 

Blatteb.      agents,  contemporaneous  with  the  execution  of  the  instrument,  is  certainly  the 

best  proof  of  the  intention  of  the  parties,  and  ought  to  be  adopted  in  case  of 

doubt." 

If  we  are  to  consider  this  as  a  waiver  of  his  bills  of  exception,  taken  on  tho 
trial  below,  to  the  introduction  in  evidence  of  the  conversations  of  the  parties 
pending  the  negotiation  for  the  purchase,  in  order  to  construe  the  clause,  that 
evidence  accounts  satisfactorily  for  its  insertion  in  its  present  form ;  and  to  our 
minds,  shows  conclusively  that  the  defendant  did  not  intend  to  warrant  the 
slave's  health.  We  do  not,  however,  deem  it  necessary  to  consider  the  parol 
testimony  in  this  connection.  Our  conclusions  are  derived  irom  the  instrument 
itself.  It  devolved  then,  upon  the  plaintiff  to  shew  that  the  slave  was  diseased 
when  sold,  and  that  this  was  known  to  the  defendant  or  his  sgent  who  ^ed 
to  disclose  it.  That  the  defendant's  agent  suspected  the  unsoundness  of  the 
slave,  we  think  results  from  the  testimony ;  and  it  remains  to  enquire  whether 
he  communicated  his  suspicions  to  the  plaintiff. 

Much  of  the  testimony  taken  on  the  trial  of  the  cause  details  conversations 
between  the  parties  prior  to  the  sale,  and  was  objected  to  on  the  ground  that 
it  went  beyond  what  was  contained  in  the  written  act,  and  violated  the  art. 
2256  of  the  code.  We  have  not  considered  it  admissible  under  the  pleadings 
in  this  case  to  aid  in  construing  the  clause  relating  to  warranty ;  but  it  is  ad- 
missible, under  the  article  2498,  to  prove  the  declarations  made  by  the  seller  to 
the  purchaser,  before  or  at  the  time  of  the  sale,  in  relation  to  latent  defects. 
That  testimony  shows  declarations  of  the  vendors  agent,  which,  when  taken  in 
connexion  with  other  circumstances  disclosed,  must  be  considered  as  equivalent 
to  a  notice  of  the  suspicions  which  the  agent  entertained  in  relation  to  the  slave's 
health. 

It  is  shown  that  the  slave  was  extremely  delicate  in  her  appearance ;  was 
small  for  her  years ;  and  had  at  the  time  the  plaintiffs  agent  applied  to  purchase 
her,  a  bad  cough,  of  which  he  was  informed.  The  defendant  offered  the  slave 
for  six  hundred  dollars,  without  warranty ;  but,  as  she  laboured  under  a  bad  cold, 
he  asked  $800,  if  required  to  warrant  her  health.  This  was  certainly  a  notice 
to  the  plaintiff  that  although  the  vendor  was  ignorant  of  any  fixed  disease,  and 
could  declare  no  infirmity  save  a  bad  cold,  still  he  considered  her  of  frail  con- 
stitution, and  not  of  a  description  to  be  warranted  in  respect  to  health,  without 
a  large  premium.  The  admonition  was  not  lost  upon  PaynCf  the  plaintifif  s  agent. 
He  required  time  to  deliberate,  took  the  slave  away,  avowedly  for  the  purpose 
of  causing  her  to  be  examined  by  a  physician,  and  finally,  after  the  expiration  of 
three  days,  accepted  a  sale,  with  the  clause  ah'eady  stated. 

The  evidence  affords  no  ground  for  believing  that  the  defendant  possessed 
any  information  touching  the  slave's  health  which  was  withheld.  She  had  but 
recentiy  arrived  from  Baltimore ;  had  been  in  the  possession  of  the  agent  but  a 
few  days,  and  had  not  been  examined  by  a  physician.  The  suspicions  which 
the  agent  entertained  arose  from  her  appearance  and  from  the  cough  under 
which  she  labored ;  and  these  suspicions  were,  as  we  think,  communicated  by 
the  circumstances  to  which  we  have  adverted. 

Judgment  affinned,  with  costs. 


NEW  ORLEANS,  JANUARY,  1850.  31 


Charles  Bouligny  v.  M.  White  &  Co.,  and  Dbwebs,  Sheriff. 

The  appeUaxit  i«  in  time  if  he  file  the  transcript  within  three  dayi  after  the  retam  day 
indicated  in  the  order  of  appeal. 

In  a  devolative  appeal,  where  no  inconvenience  or  injury  to  the  appellee  is  alleged  from 
the  delay,  an  appeal  will  not  be  diamiaaed  on  acooant  of  the  delay  in  giving  the  appeal 
bond,  if  the  bond  was  filed  before  the  expiration  of  the  three  days  allowed  for  filing  the 
record  of  appeal  after  the  retom  day  had  expired. 

Wliere  the  sale  of  a  slave  seised  on  execution  was  enjoined  by  a  third  person  who  claimed 
the  slave  as  his  own,  and  the  som  of  one  hundred  and  fifty  dollars  damages  ibr  the 
wrongful  seizure,  in  determining  whether  the  amount  of  the  controversy  is  sufficient  to 
give  jurisdiction  of  the  case,  the  value  of  the  slave  must  be  included,  and  the  amount 
mentioned  in  the  act  of  sale  as  the  price  is  evidence  of  that  value. 

Where  ihe  sale  of  property  seized  on  execution  is  enjoined,  the  plaintiff  in  execution  must 
be  dted,  or  the  suit  will  be  dismissed. 

APPEAL  by  defendants  from  the  District  Court  of  Jefferson,  Clarke,  J. 
T.  A.  Wolfi  ibr  appellee.  Moise  and  Randolph,  for  appellants.  The  judg- 
ment of  the  court  was  pronounced  by 

SLIDEI.L,  J.  The  transcript  in  this  case  was  filed  on  the  12th  May,  1849, 
which  was  within  three  judicial  days  after  the  return  day  named  in  the  order 
of  appeal  granted  on  the  Ist  May,  1849.  On  the  14t]i  May,  the  three  judicial 
days  having  not  yet  expired,  the  appellee  appeared  and  moved  to  dismiss  the 
appeal  on  the  following  grounds :  Ist.  The  appeal  was  returnable  on  the  Ist 
Monday  (the  7th)  of  May,  and  the  appeal  bond  was  only  filed  on  the  10th  of 
May.  2d.  The  amount  in  controversy  is  not  sufficient  to  confer  jurisdiction 
on  this  court.  3d.  The  certificate  of  the  clerk  is  insufficient;  the  record 
is  defective,  not  containing  all  the  evidence  adduced. 

The  grounds  will  be  considered  in  the  order  in  which  they  have  been  pre- 
sented. 

Ist.  It  is  well  settled,  that  an  sppeDant  is  in  time  if  he  file  the  transcript 
within  three  judicial  days  after  the  return  day  mentioned  in  the  appeal.  In  a 
case  of  devolutive  appeal,  where  the  bond  was  filed  only  two  days  before  the 
return  day,  we  refused  to  dismiss  the  appeal.  As  the  days  of  grace  allowed  to 
the  appellant  are  practically  an  extension  of  the  return  day,  and  as  the  bond 
here  was  filed  before  the  expiration  of  those  days  of  grace,  we  are  not  disposed 
to  dismiss  the  appeal  on  that  ground.  It  must  be  observed,  that  we  are  now 
considering  the  case  of  a  devolutive  appeal,  and  that  the  ground  for  dismissal 
is  the  mere  time  of  filing  the  bond,  without  the  suggestion  of  any  other  circum- 
stance tending  to  show  either  injury  or  inconvenience  to  the  appellee.  He  has 
the  right  of  executing  his  judgment ;  for  the  appeal  is  devolutive.  He  has 
the  obligations  of  the  appellants  and  their  surety  for  the  amount ;  which  the 
court  below  prescribed  in  conformity  to  the  requisitions  of  the  law  in  cases  of 
devolutive  appeal ;  and  it  is  not  pretended  that  the  legal  efifect  of  this  obliga- 
tion is  impaired  by  the  fact  that  it  was  not  executed  at  an  earlier  day.  He  has, 
in  legal  contemplation,  lost  no  time  in  bringing  his  cause  to  a  hearing  upon 
appeal ;  for  the  appellants  had  of  right  three  judicial  days  after  the  return  day 
for  filing  the  transcript,  until  which  filing  this  court  could  not  hear  the  cause, 
nor  even  assign  a  day  for  its  hearing.  The  appellee,  then,  presents  a  case 
where  there  is  no  loss,  no  delay,  no  inconvenience. 
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BoDLiGNY  In  coDcIudiog  that  the  first  ground  for  dismissal  is  antenable,  we  are  not  to 
White.  ^®  understood  as  saying  that  such  a  procrastination  might  not,  in  concurrence 
with  other  circumstances,  constitute  a  legitimate  ground  for  dismissaL  A  case 
might  occur  where,  from  the  tardy  filing  of  the  bond,  the  citation  might  be 
irregular,  or  wholly  wanting,  and  such  inequality  or  absence  of  citation  might 
be  attributable  to  the  appellant's  own  fault  and  not  that  of  the  clerk  or  sheriff. 
In  such,  and  other  cases  that  may  arise,  without  now  anticipating  their  deci- 
sion, we  may  say  that  the  propriety  of  sustaining  the  appeal  would  at  least 
be  very  questionable.  In  the  present,  no  other  circumstances  are  suggested  in 
aid  of  the  naked  objections  that  the  bond  was  filed  after  the  return  day;  and 
to  that  objection  alone  our  present  opinion  is  directed. 

2d.  The  question  of  jurisdiction  is  firee  fit>m  difficulty.  The  amount  in  dift' 
pute,  as  presented  by  the  petition,  is  clearly  above  the  sum  of  $300.  The 
plaintiff  alleges  himself  to  be  the  owner  of  a  slave  which  he  holds  under  a 
chain  of  title  set  forth  in  the  petition.  Certified  copies  of  the  various  deeds  of 
sale  were  annexed  to  and  made  part  of  the  petition.  He  alleges  that  he  paid 
the  price  stated  in  the  deed  under  which  he  immediately  holds.  The  price 
stated  in  this  deed  is  $900 ;  and  it  appears  from  the  other  deeds  that  the  slaver 
had  been  repeatedly  sold  at  that  date.  His  complaint  is,  that  the  slave  being 
his  property  has  been  illegally  seized  upon  an  execution  against  a  third  person, 
and  that  he  has  suffered  damages  to '  the  amount  of  $150.  His  prayer  is  for 
an  injunction  to  restrain  the  plaintiff  and  the  sheriff  from  proceeding  to  a  sale 
of  the  property;  for  final  judgment  quieting  him  in  his  title  and  possession;  and 
for  $150  damages.  The  controversy  therefore  involved  not  merely  the  sum  laid 
as  damages,  but  the  ownership  and  right  of  possession  of  a  slave,  which,  for  the 
purposes  of  the  present  question,  may  be  fairly  presumed  to  be  worth  more 
than  $300. 

3d.  The  clerk's  certificate  states  that  the  transcript  contains  all  the  evidence 
upon  which  the  cause  was  tried,  except  the  executions  in  White  Sf  Co*  v.  Ricct 
upon  which  the  seizure  of  the  slave  was  made.  If  this  certificate  stood  alone 
it  would  be  defective ;  but  it  is  followed  by  a  copy  of  the  execution,  duly 
certified  by  the  same  clerk  as  a  copy  of  the  writ  offered  in  evidence,  and  an- 
nexed to  the  transcript.     This  makes  the  ti'anscript  complete. 

Upon  the  merits,  the  only  point  which  need  be  noticed  is  the  objection,  that 
the  record  shows  no  citation  of  Maunsel  White  Sf  Co,,  the  present  appellants, 
against  whom  judgment  by  default  was  rendered  and  confirmed  in  the  court 
below.  No  service  of  citation  is  exhibited  by  the  record,  nor  was  there  any 
appearance  by  them,  prior  to  their  petition  of  appeal.    The  objection  is  fatal. 

It  is  therefore  decreed,  that  the  judgment  of  the  district  court  be  reversed, 
and  that  this  cause  be  remanded  for  fuither  proceedings  according  to  law ;  the 
plaintiff  paying  the  costs  of  the  appeal. 
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Celeste  de  Lalande  v.  Peter  L»  Jore. 

Where  the  oondact  of  the  plaintifT  haa  been  marked  by  continaed  exasperation  and 
violence  towards  the  defendant  without  any  jaat  caaae  of  provocation,  the  plaintiff  cannot 
obtain  a  decree  of  separation  from  bed  and  board  for  defamatory  langnage  of  ^le  de- 
fendant. 

The  evil  complained  of  may  cease  with  the  reformation  of  the  plaintiff. 
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APPEAL  by  defeodant  from  the  District  Court  of  JefferBon.     Clarke,      Lalakdi 
J.    A.  Marks,  for  appellee.     C.  Boaelius,  for  appellant.     The  judgment        jqi^^. 
of  the  court  was  pronounced  by 

EusTis,  C.  J.  This  is  an  action  on  the  part  of  the  wife  ibr  a  separation 
iinom  bed  and  board  from  her  husband,  on  account  of  ill  treatment  and  abuse, 
which,  it  is  alleged,  she  has  for  a  long  time  suffered  from  him.  The  plaintiff  had 
judgment  in  the  court  below,  and  the  defeodant  has  appealed. 

The  act  of  the  defendant,  on  which  the  district  judge  founded  his  judgment, 
and  which  is  mainly  relied  upon  in  this  court  by  counsel  for  its  affirmance,  is 
some  language  grossly  defamatory  of  the  wife  made  use  of  by  the  husband  in  a 
Gonrersation  with  a  witness,  at  which  no  one  else  was  present,  and  which  took 
place  after  the  institution  of  the  present  action. 

Conceding  for  the  sake  of  argument,  that  this,  of  itself,  would  authorize  the 
court  in  decreeing  a  separation  from  bed  and  board  at  the  instance  of  the  wife,  -* 
we  think  the  court  erred  in  separating  this  fiict  from  the  other  facts  of  the  case. 
The  conduct  of  the  plaintiff  has  been  unfortunately  marked  by  continued  exas- 
peration, and,  at  times,  by  violence  towards  her  husband  ;  for  which,  according 
to  the  evidence,  his  acts  and  deportment  afforded  no  ground  of  provocation. 
Under  such  cases  we  take  the  jurisprudence  of  this  State  to  be  settled,  that  the 
party  plaintiff  cannot  obtain  a  separation  from  bed  and  board.  Durand  v.  Her 
Husband,  4  Martin,  174.  Fleitus*  case,  9  L.  R.,  421.  Toume's  case,  Id. 
452.  Cooper's  case,  10  L;  R.,  251.  See  also  in  the  English  Ecclesiastical 
Reports,  (Ingraham's  edition  of  1831,)  Brisco  v.  BrUco,  vol.  2,  294.  Waring 
V.  Waring,  vol.  4,  523. 

If  the  conduct  of  the  party  complaining  has  been  outrageous,  the  remedy 
must  be  first  sought  in  a  reformation  of  conduct  and  deportment.  The  evils 
complained  of  may  cease  with  the  behaviour  which  has  produced  them ;  if  they 
do  not,  the  interference  of  the  law  may  be  justly  invoked.  Waring  v.  Waring, 
2  PhiUmore's  Rep.  132. 

A  separation  of  property  has  also  been  claimed  by  the  plaintiff;  but  we  infer, 
from  the  petition,  that  it  is  sought  rather  as  a  consequence  of  the  principal  de- 
mand than  as  a  distinct  substantive  remedy.  The  allegations  on  that  branch  of 
the  case  are  sufficient  in  the  petition  to  authorize  the  action  of  the  court  upon 
it ;  but  as  the  case  does  not  appear  to  have  been  prepared  with  reference  to  it, 
except  as  an  incident  to  the  action  for  a  separation  from  bed  and  board,  or  in  a 
manner  to  enable  us  to  close  the  whole  case  by  a  final  judgment,  we  shall  re- 
serve the  rights  of  llie  plaintiff  in  relation  to  a  reparation  of  property,  without 
any  expression  of  opinion  for  or  against  them. 

The  judgment  of  the  district  court  is  therefore  reversed,  and  the  plaintiff's 
demand  for  a  separation  of  bed  and  board  dismissed,  reserving  the  ^rights  of  the 
plaintiff  to  claim  a  separatk>n  of  property;  the  plaintiff  paying  the  costs  in  both 
couits. 


John  Kohlman  v.  B.  F.  Ludwig. 

Tbe  bolder  of  a  promiMory  note  received  for  valae  in  good  faith  before  matority,  cannot  be 
affected  by  any  pretended  eqoitiei  between  the  drawer  and  endorser. 

APPEAL  by  defendant  from    the  District  Court  of  Jefferson,  Clarke,  J. 
W.  L.  Stanshury,  for  appellee.     T.  A.  Barlleit,  for  appellant.     The 
judgment  of  the  court  (RosU  J.  absent)  was  pronounced  by 
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HuDZLVf  J.  Tbe  evideoee  riiowB  that  tibe  phiDtiff  became  die  holder  of  the 
promiMWjrf  note  br  vthie,  before  matoiitj,  hi  good  faith,  and  without  notice  of 
tbe  pretended  equities  between  the  maker  and  prior  eodoTBer.  Whedier  the 
alleg«;d  e^piities  existed  or  not  is,  therefore,  immateriaL 

It  if  therelbre  decreed  that  the  judgment  of  the  district  eoort  be  affirmed, 
with  cost*. 


Municipality  No.  One  v.  Geoeob  Kisk. 

Ad  ordinance  of  tbe  mnnicipftUty,  preicribing  tbe  place  fior  landing  maata,  span,  &c^  on  the 
Canal  Carondclet,  ia  not  upon  ita  face  in  conflict  with  the  Conatitation,  nor  iUegal ;  the 
power  of  reflating  the  pablic  waya,  and  maintaining  order  and  aafety  thereon,  being  in 
the  nranicipalit^. 

APPEAL  by  the  defendaDt  from  the  Fonrth  Justice  of  the  Peace  of  the 
parish  of  OrleaDS.  Preaux  and  Morel,  for  appeDee.  T.  W>  CoLlensj  for 
appellant.     The  judgment  of  the  court  was  pronounced  by 

KusTiSf  C.  J.  This  is  an  appeal  from  the  judgment  of  the  Fourth  Justice 
of  the  Peace  of  New  Orleans  against  the  defendant  for  a  fine  of  fifty  dollars, 
for  landing  a  mast  on  the  north  east  side  of  the  Canal  Carondelet. 

By  an  ordinance  of  the  council  of  the  municipality  the  south  west  side  of  the 
canal  between  Derbigny  and  Galvez  streets  was  assigned  for  the  landing  of 
masts,  spars,  6cc.t  and  a  penalty  is  imposed  on  persons  landing  them  elsewhere. 

The  defence  principally  rests  upon  the  paramount  right  of  the  Orleans 
Navigation  Company  to  control  the  landing  along  the  canal,  by  virtue  of  their 
title  to  the  property. 

This  right  is  not  established  by  sufficient  evidence.  But,  as  the  Navigation 
Company  is  not  in  court,  it  would  not  be  proper  to  determine  on  their  rights, 
except  in  a  suit  in  which  the  title  could  be  tested,  and  to  which  both  corporations 
should  be  made  parties. 

The  ordinance  not  being  in  conflict  with  the  Constitution,  nor  illegal  upon  its 
fiice,  the  powers  of  regulating  the  public  ways  and  maintaining  order  and  safety 
thereon,  being  unquestionably  in  the  municipality,  we  cannot  disallow  it,  under 
the  article  of  the  Constitution  giving  the  right  of  appeal  to  this  court  in  cases  of 
this  kind.    The  other  objections  taken  to  the  ordinance  we  consider  not  tenable. 

The  judgment  of  the  justice^s  court  is  therefore  affirmed,  with  costs. 


William  Brown  v.  Lowe  and  Pattison. 

Whoro  tho  dcfondanta  had  gamiaheed  the  plaintiff  in  a  anit  inatitnted  by  attachment 
againat  a  third  person,  and  in  answer  to  the  garnishment  the  plaintiff  admitted  an  indebt- 
edness ;  and  the  defondanta  insisted  upon  a  stay  of  judgment  until  the  plaintiff  had 
deposited  in  court  the  funds  gamiaheed  in  his  hands :  //e/<2  by  the  court,  that  these  cir- 
cumstances did  not  authorixe  the  dogging  of  the  judgment  against  defendants  with 
any  such  condition. 

APPEAL  by   defendants  from  the  Fourth  District  Court  of  New  Orieans, 
Stratchridge,  J.     Halse}/,  for  appellee.    A.  N.  Ogden^  for  appelknt. 
The  judgment  of  the  court  was  pronounced  by 
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EusTis,  C.  J.  The  plaintiff  had  judgment  in  the  district  court  against  the  Browh 
defendants  for  the  balance  of  an  account.  The  latter  have  appealed,  and  ask  Lowe. 
the  judgment  to  be  modified  so  as  to  protect  their  interests,  which  are  in- 
volved in  another  suit  which  is  still  pending.  This  latter  suit  is  instituted  by 
them  against  Bell  Sf  McLay,  by  attachment,  in  which  the  plaintiff  in  this  suit 
is  garnishee.  In  his  answers  under  the  garnishment  he  admits  being  indebted 
to  Bdl  Sf  McLay  in  the  sum  of  $1,800  ;  which  exceeds  the  amount  received  by 
him  of  the  defendants  and  appellants  in  the  present  suit. 

AVe  are  asked  to  suspend  the  execution  in  the  judgment  appealed  from,  until 
the  litigation  in  which  the  present  plaintiff  is  garnisheed  be  determined.  We 
concur  with  the  district  judge  in  the  opinion,  that  there  was  nothing  before  him 
which  would  authorize  him  to  clog  the  judgment  with  such  a  condition.  Nor 
can  we  require  the  plaintiff  to  deposit  the  fund  attached  in  court,  or  give  security 
ibr  the  amount ;  the  case  in  which  these  alternative  demands  could  only  be 
considered  not  being  before  us. 

The  judgment  appealed  from  is  therefore  affirmed,  with  costs. 


Stephen  R.  Hosmer  v.   Baer  and  Fox. 

In  a  lale  of  com  for  68  cents  per  boshel,  when  prime  com  wu  selling  at  75  cents  per  boshel, 
the  purchaser  is  not  presumed  to  have  inferred  from  the  price  paid  that  the  com  was 
damaged.  He  paid  a  sound  price  for  an  article  of  secondary  quality ;  but  was  entitled  to 
a  sound  article. 

APPEAL  by  plamtiff  from  the  Fifth  District  Court  of  New  Orleans. 
Buchanan^  J.     L.  C  Duncan^  for  appellant.    /.  and  H,  H,  Strawhridge, 
for  appeOees.     The  judgment  of  the  court  was  pronounced  by 

Host,  J.  The  plaintiff  cldms  the  balance  of  the  price  of  a  lot  of  com  sold 
to  the  defendants  by  his  factors,  Ltland  &f  Mason, 

The  defendants  admit  the  purchase  as  alleged,  but  aver  that  they  purchased 
the  com  as  sound,  and  paid  $1,000  on  account  of  it;  that  after  receiving  a  por- 
tion of  it,  they  found  the  remainder  damaged  and  unfit  for  use ;  in  consequence 
of  which  &ey  called  upon  Leland  Sf  Mason  to  take  back  the  com  not  disposed 
of,  and  to  rescind  the  sale;  and  that,  on  the  refusal  of  these  parties  to  take  back 
the  com,  it  was  sold  on  their  account  at  public  auction.  They  allege  that  they 
sustained  $500  damages,  which  they  claim  in  reconvention.  They  further  aver, 
that  Leland  4r  Mason  sold  the  com  as  their  own,  without  disclosing  their  prin- 
cipals or  intimating  that  they  had  any.  They  pray  that  those  parties  may  be 
.  cited,  and  for  judgment  against  them  and  the  plaintiff  in  solido. 

Leland  Sf  Mason  and  the  plaintiff  filed  a  general  denial  in  answer  to  the  claim 
in  reconvention.  Leland  Sf  Mason  further  averred  that  they  acted  in  the  sale 
as  the  agents  of  &e  plaintiff,  and  sold  the  com  at  a  lower  rate  than  the  current 
market  value  of  sound  com ;  and  that  the  same  was  sold  to  the  defendant  as  be- 
ing damaged  and  of  inferior  quality. 

The  demand  of  the  plaintiff  was  rejected,  and  the  claim  of  the  defendants  in 
reconvention  sustained  against  the  plaintiff,  alone,  to  the  amount  of  $167  84. 
The  plaintiff  and  the  defendants  have  appealed. 

The  appeal  of  the  defendants  was  taken  by  motion  in  open  court.  But  as 
they  have  given  no  bond  to  Leland  Sf  Mason^  these  parties  are  not  before  us, 
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and  our  enqairies  muBt  be  confined  to  the  respective  clatms  of  die  origioal  par- 
ties to  the  snit.  So  far  as  they  are  concerned,  we  are  of  opinion  that  there  is  no 
error  in  the  judgment.  The  only  fiict  adduced  by  the  plaintiff,  in  support  of  his 
aBegatioii  that  the  com  was  sold  to  the  defendants  as  being  damaged  and  of  infe- 
rior qua]ity,  is,  that  he  soJd  it  for  68  cents  per  bushel  vdien  prime  com  was  sel- 
Ung  at  75  centa.  This  may  show  that  the  com  was  not  a  prime  lot;  but  the 
defendants  were  not  to  infer  from  the  price  paid  that  it  was  damaged.  They 
paid  a  sound  price  for  a  secondary  quality,  and  were  entitled  to  a  sound  article. 
The  judgment  is  therefore  affirmed,  with  costs. 
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Carrollton  Railroad  Company  v.  John  Winthrop  et  al. 

Oar  laws  lecare  to  the  public  Che  ase  of  the  banks  of  nayigable  riyen ;  and  within  the 
limita  of  incorporated  towni,  the  mnnicipal  goyernments  are  aathorized  to  regulate  that 
nBOf  and  to  canse  obstmctions  to  be  remoyed ;  bat  they  haye  no  right  to  conyert  the  bat* 
tare  formed  in  front  of  the  proper^  of  indiyidaala  to  priyate  porpoiei,  inch  a«  wood 
yards,  saw  mills,  and  the  like. 

APPEAXi    by  defendants  from  the  Fifth  District  Court  of  New  Orleans. 
Buchanan^  J.     Benjamin  and  Micou,  for  appellees.     L.  Peirce  and  Win- 
throp, tor  nppeDants. 

The  judgment  of  the  court  (SlidelU  J*  recused  hi^elf,  being  a  stockholder) 
was  pronounced  by 

RosT,  J.  The  batture  in  front  of  the  plaintiffs  property  within  the  limits  of 
the  town  of  Carrollton  was  originally  leased  by  them  to  the  defendants  for  a 
wood  yard ;  the  defendants  after  taking  possession  refused  to  pay  rent ;  and, 
when  sued,  set  up  in  defence  that  the  town  of  Carrollton  had  imposed  taxes 
upon  their  business  and  passed  ordinances  regulating  it,  which  amountod  to  a 
disturbance,  and  liberated  them  from  the  payment  of  rent.  On  that  issue  there 
was  against  them  for  the  rent  a  judgment  to  which  they  submitted.  The  lease 
has  since  been  cancelled  by  mutual  consent;  but  the  defendants  refuse  to  sur- 
render the  premises,  on  the  ground  that  they  are  on  a  public  place  over  which 
the  plaintiffs  have  no  claim,  except  that  of  naked  ownership.  They  further 
allege  that  the  town  of  CarroDton,  in  the  exercise  of  the  power  vested  in  that 
corporation  to  regulate  tiie  use  of  the  banks  of  the  river  within  its  limits,  has 
designated  tiiis  portion  of  the  batture  for  wood  yards,  and  has  imposed  and  col- 
lected taxes  upon  their  business ;  whereby  they  have  acquired  the  right  to  retain 
possession  of  the  batture  without  any  compensation  being  due  to  the  plaintiffs 
for  its  use. 

The  plaintiffs  demand  that  the  defendants  be  expelled  from  the  property,  and 
compelled  to  pay  the  same  rent  which  they  paid  under  the  lease. 

The  judgment  of  the  district  court  was  in  conformity  witii  the  prayer  of 
their  petition,  and  the  defendants  appealed. 

We  have  been  referred  by  the  counsel  for  the  appellants  to  the  case  of 
Municipality  No,  Two  v.  Orleans  Cotton  Press,  as  decisive  of  this  controversy. 
It  appears  to  us  that  that  case  does  not  touch  the  question  at  issue.  It  was 
there  held,  that  our  laws  secure  to  the  public  the  use  of  the  banks  of  navigable 
rivers,  and  that  within  the  limits  of  incorporated  towns,  the  municipal  govern- 
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meat  is  authorized  to  regulate  that  use,  and  to  cauae  to  be  removed  firom  it   Carkollton 
works  and  constructions  which  interfere  with  it.    But  the  regulations  they      Company^ 

make  must  be  in  furtherance  of  the  specific  public  use  to  which  the  banks  of   v- 

livers  are  subjected.    L.  C.  446. 

The  conversion  of  a  portion  of  the  batture  in  front  of  the  town  of  CarroUton 
into  a  wood  yard,  is  not  one  of  those  uses.  It  is  a  private  destination  of  proper- 
ty which,  so  long  as  it  continues,  must  inure  to  the  benefit  of  the  owner  of  the 
soil.  If  the  corporation  had  the  right  to  establish  wood  yards,  they  would  have 
an  equal  right  to  establish  brick  yards  and  saw  mills ;  and  by  refusing  to  advance 
the  present  line  of  the  levee  they  could  enjoy  forever,  as  owners  the  property 
of  the  pfadn^s.  The  rule  laid  down  in  Dennistoun  v.  John  S»  Walton^  8  Hob. 
211,  completely  covers  this  case.    See  also  Nichols  v.  BymCf  11  L.  K.,  172. 

The  judgment  is  affirmed,  with  costs. 


5 
47 


87 

004 


Succession  op  J.  B.  F.  Jordt. 

One  jont  adminiitrator  is  not  liable  to  the  sacceiiion  of  the  other  for  actg  of  mal-tdmiuiitra- 
tion  committed  by  the  latter. 

Waiker  ei  a/.,  t.  Duverger  et  cd^  A  Ann.  569,  affirmed. 

Where  property  was  left  by  will  to  the  inrviving  wife  and  minor  children  during  her  natural 
life,  "  anleas  she  should  change  her  situation,"  one  of  the  children,  so  long  as  the  will  was 
not  set  aside,  has  no  claim  on  the  fruits  of  the  property,  before  the  marriage  of  the  mother. 

APPEAL  from  the  District  Court  of  Jefferson,  Clarke.  J.  Preston,  for 
appellee.  Chiffon,  for  appellant.  The  judgment  of  the  court  was  pro- 
nounced by 

KosT,  J.  The  deceased  left  a  will  by  which  the  enjoyment  of  all  his  property 
was  left  to  his  wife  and  his  two  minor  children  during  her  natural  life,  unless 
she  should  change  her  situation,  and  appointed  his  wife  and  his  eldest  son, 
Frederick  Jordy,  his  executors.  He  died  in  1830,  leaving  three  children  of 
age  and  the  two  minors  mentioned  in  the  will.  The  will  was  probated  and  the 
executors  sworn.  The  widow  was  confirmed  as  natural  tutrix,  and  Frederick 
Jordy  appointed  under-tutor. 

Anna  Jcrdy,  the  widow,  then  caused  an  inventory  and  appraisement  of  the 
property  of  the  succession  to  be  made,  which  amounted  to  something  over 
ibar  thousand  dollars.  A  slave  was  sold  to  pay  the  debts,  and  she  appears  to 
have  taken  possession  of  the  remainder  under  the  will,  and  to  have  retained  it 
without  opposition  from  the  heirs  of  age,  till  May,  1849,  at  which  time,  the  two 
minor  heirs  having  previously  died,  she  voluntarily  rendered  an  account  of  her 
administration  and  suirendered  the  property  of  the  succession  for  a  partition 
between  her  and  the  surving  heirs. 

Frederick  Jordy,  her  co-executor,  having  died  insolvent,  the  administrator  of 
his  succession  opposed  the  account  for  the  benefit  of  his  creditors.  The  ac- 
count was  also  opposed  by  Mrs,  Brook,  another  of  the  heirs. 

The  district  judge  dismissed  the  first  opposition  on  the  ground  that  Frederick 
Jordy  had  administered  the  succession  jointly  with  his  mother,  and  that  she 
coold  not  be  accountable  to  his  succession  for  any  act  of  mal-administration. 
He  sustained^ the  opposition  of  Mrs,  Brook  to  the  amount  of  two  hundred  and 
rizty  dollars.    The  opponents  have  appealed. 
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Sdccesiton  op  We  concur  with  the  district  judge  in  the  opinion,  that  the  claim  of  the  suc- 
cession of  Frederick  Jordy  is  unfounded.  In  relation  to  the  other  opponent, 
the  case,  as  the  district  judge  has  viewed  it,  turns  exclusively  upon  questions  of 
fact,  which  have  been  determined  in  accordance  with  our  own  views,  as  expressed 
in  the  case  of  Walker  et  aL  v.  Mrs,  O.  J^uvcrger,  administratrix  of/.  Wharton, 
lately  decided. 

There  is  nothing  in  the  evidence  which  would  justify  us  in  distuibing  the 
judgment.  But  it  appears  to  us,  besides,  that  so  long  as  the  will  was  not  set 
aside,  the  opponents  had  no  daim  to  the  fruits  of  the  property  before  the  mar- 
riage of  the  defendant,  Anna  Jordy,  with  her  present  husband ;  and  as  it  is  not 
shown  when  that  marriage  took  place,  they  have  failed  to  make  out  their  case. 

The  appellee  has  asked  for  no  change  in  the  judgment ;  it  must  therefore  be 
affirmed. 

Judgment  affirmed,  with  costs. 


Victor  Desire  Durand  t;.  Martin  db  la  Pacquerie. 

Where  a  creditor  of  a  laoceMion  who  had  received  no  dividend  on  the  tablean  and  made 
no  opposition,  had  taken  a  rule  npon  the  adminiatrator  to  compel  the  tale  of  the  pro- 
perty of  the  eitate  to  pay  the  debts,  each  creditor  will  be  considered  as  one  who  had 
made  herself  known  at  the  time  the  tableaa  of  distribation  was  filed,  and  cannot  main- 
tain an  action  nnder  C.  C.  arts.  1060,  1061,' and  1176,  to  compel  a  creditor  who' had 
received  a  dividend  to  refond  the  portion  which  shoold  have  been  allowed  to  the  plaintiff 
on  the  tableaa. 

The  oonclnding^  part  of  art.  1176,  C.  C,  does  not  chang^e  the  rale  established  hy  that  and 
the  other  articles  of  the  code  upon  the  same  subject 

A  dividend  on  a  tableaa  may  be  opened  if  creditors  have  not  been  paid  and  there  has 
been  no  negligence.  But  where  the  omission  to  prove  the  debt  proceeds  from  the  credi- 
tor's own  lachci  the  coart  will  not  diatarb  a  distribation. 

APPEAL  by  E.  A.  De  Lucker,  widow,  intervener,  from  the  Fifth  District 
Court  of  New  Orleans,  Buchanan,  J.  A.  Dennis,  for  appellant.  Le 
Gardeur,  for  appellee.     The  judgment  of  the  Court  was  pronounced  by 

RosT  J.  The  claim  of  the  plaintiff  in  this  case  has  been  dismissed,  and  the 
case  comes  before  us  on  the  issue  joined  between  the  intervenor  and  the  de- 
fendant. Both  parties  were  creditors  of  the  late  J.  F.  A.  OuULemain,  whose 
succession  was  administered  in  this  city,  as  an  insolYent  estate.  During  the 
course  of  the  administration,  the  intervenor,  representing  herself  to  be  a  credi- 
tor of  the  deceased,  took  a  rule  upon  the  administrator  to  show  cause  why  the 
slaves  of  the  succession  should^not  be  sold.  That  rule  was  tried  and  made 
absolute.  The  property  of  the  succession  was  sold  and  a  tableau  of  distribu- 
tion filed,  on  which  neither  the  intervenor  nor  the  defendant  were  placed  as  cre- 
ditors. The  intervenor  did  not  oppose  the  tableau ;  the  defendant  alone  opposed 
it,  and  was  recognized  by  the  judgment  of  this  court  as  a  creditor,  and  ad- 
judged to  receive  the  whole  balance  of  assets  left  after  paying  the  mortgage 
and  privileged  debts.    2d  Ann.  634. 

The  intervenor  has  instituted  these  peoceedings  under  art.  1060,  1061,  and 
1176  C.  C,  to  compel  the  defendant  to  refund  the  proportion  he  is  bound  to 
contribute,  in  order  to  give  her  a  part  equal  to  that  which  she  would  have 
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received  if  she  had  made  opposition  to  the  tableau.  There  was  judgment 
against  her  in  the  first  instance,  and  she  appealed. 

The  only  question  which  this  case  presents  is,  whether  the  intervenor  had 
made  herself  known  at  the  time  the  tableau  of  distribution  was  filed. 

It  is  urged  in  her  behalf,  that,  under  article  1176  the  creditors  who  have  not 
made  themselyes  known  are  all  those  who  have  not  presented  themselves  at 
the  time  of  the  payment  of  the  debts ;  that  she  did  not  present  herself  at  that 
time,  and  that  she  had  not  become  a  party  to  the  record,  because  she  merely 
represented  herself  as  a  creditor,  without  proving,  exhibiting,  or  describing  her 
claim. 

The  action  of  the  court  upon  the  rule  she  took  is  inconsistent  with  that  state- 
ment. We  are  bound  to  presume  that  it  was  tried  upon  proper  evidence,  and 
that  the  intervenor  proved  her  claim  before  it  was  made  absolute.  After  the 
judgment  of  the  court  she  was  clearly  a  party  to  the  record,  and  had  made  her- 
self known  to  the  administrator.  We  do  not  consider  the  words  at  the  end  of 
article  1176,  (had  they  presented  themselves  at  the  time  of  the  payment  of  the 
debts,)  as  changing  or  varying  the  rule  established  by  that  and  the  other  articles 
on  the  same  subject,  which  gives  this  action  exclusively  to  creditors  who  had 
not  made  themselves  known  before. 

Under  the  bankrupt  law  of  England,  a  dividend  may  be  opened  if  creditors 
are  not  paid,  and  there  has  been  no  negligence.  But  when  the  omission  to 
prove  proceeds  from  a  creditor's  own  laches^  the  court  will  not  order  a  divi- 
dend to  be  stayed  until  his  petition  to  prove  can  be  heard.  Ex  parte  Brees, 
3  Dea.  and  Ch.  263. 

We  understand  the  articles  of  the  code  relied  on  as  establishing  the  same 
principle.  The  intervenor,  being  a  party  to  the  record,  was  guilty  of  neglect 
in  not  opposing  the  tableau  of  distribution,  and  has  no  claim  against  the  defen- 
dant. 

Judgment  affirmed,  with  costs. 
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J.  B.  Degruy  V.  His  Creditors* 
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Wben  the  sjmdic  atiea  in  affirmance  of  Uie  aarrender<  he  exerciaea  for  the  benefit  of  the 

creditora  aU  the  righta  of  the  inaolvent,  who,  ao  long  aa  hia  debta  are  nnpaid,  baa  no 

intereat  in  the  property  anrrendered. 
The  court  ia  not  prepared  to  aay  that  a  tutor  may  not  lawfully  diaclaim  a  title  for  hia  ward, 

when  the  claim  ia  utterly  without  foundation,  and  the  proaecution  of  it  would  involve 

the  minor  in  ezpenaive  and  fruitlesa  litigation. 

APPEAL  from  the  Fifth  District  Court  of  New  Orleans,  by  J,  McDonough^ 
defendant,  in  rule  taken  by  Roman,  sy^idic  of  Degruy,  Buchanan,  J. 
Seghers^  for  appellee.  A.  Hennen,  for  appellant.  The  judgment  of  the  court 
was  pronounced  by 

RosT,  J.  At  the  syndic's  sale  of  the  property  of  the  insolvent  in  1837, 
John  McDonough  purchased  a  tract  of  land.  Other  persons  having  set  up 
claims  to  a  portion  of  this  land  before  the  sale,  one  of  the  conditions  of  the 
adjudication  was,  that  the  notes  to  be  given,  should  be  deposited  in  bank  by  the 
syndic,  subject  to  the  order  of  the  court,  until  the  claimants  had  caused  their 
rights  to  be  determined  contradictorily  with  J.  B.  Degruy,  the  insolvent,  and 
the  syndic  of  his  creditors. 
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Degrut  By  a  aiibflequent  agreement  a  joint  deposit  of  the  notes  was  made  in  the 

HIS  Crkditors  Citizens'  Bank   by  the  syndic  and  McDonaugh,  and  the  said  notes  or  their 

proceeds  were  to  be  withdrawn  by  the  syndic,  when  thereunto  authorized  by 

an  order  of  court,  taken  contradictorly  with  McDonough,  after  the  right  of  the 

daimants  should  have  been  determined  and  disposed  of. 

The  notes  were  paid  at  maturity ;  and  after  suffering  the  proceeds  of  them 
to  lay  in  bank  for  ten  years,  the  syndic  applied  to  the  court  to  withdraw  them. 
But  on  appeal  this  application  was  dismissed,  on  the  ground  tbaX  the  claims  ad- 
Terse  to  the  title  of  the  insolvent  had  not  been  judicially  determined  accord- 
ing to  agreement. 

The  syndic  then  instituted  an  action  of  slander  of  title  against  the  widow 
and  heirs  of  Lavergne,  the  executor  of  George  B.  MUligan,  and  Durel  and 
Thricau,  who  were  originally  the  adverse  claimants.  All  these  parties  appeared 
and  disclaimed  any  right,  title,  or  interest,  in  or  to  the  land  purchased  by 
Mclhnough.  Upon  that  disclaimer  a  judgment  intervened,  decreeing  that 
McDouough  be  quieted  in  his  possession  and  title,  and  enjoining  the  defendants 
to  desist  from  all  claim  or  pretensions  to  the  land. 

No  appeal  has  been  taken  from  that  judgment,  and  the  syndic  has  taken  a 
second  rule  upon  McDonough  and  the  Citizen's  Bank,  to  show  cause  why  the 
Bank  should  not  be  compelled  to  deliver  to  him  the  deposit,  without  producing 
the  duplicate  receipt  held  by  McDonaugh,  Upon  hearing,  the  rule  was  made 
absolute,  and  McDonott^^  appealed. 

His  counsel  urges  that  the  condition  in  the  act  of  sale  was  that  the  claimants 
should  cause  their  rights  to  be  determined  contradictorily  with  /.  B»  Degruys^ 
and  the  syndic  of  his  creditors,  and  that  as  no  proceedings  have  been  had  with 
or  against  Degruy,  the  condition  has  not  been  complied  with. 

We  are  of  opinion,  that  in  the  form  of  action  resorted  to  it  would  have  been 
doing  a  vain  thing  to  make  Degruy  a  party.  The  agreement  in  the  sale  was 
evidently  entered  into  under  the  belief  that  the  claimants  themselves  were  about 
to  institute  proceedings  for  the  land.  Had  they  done  so,  and  denied  the  right 
of  the  insolvent  to  surrender  it,  it  would  have  been  proper  to  make  him  a  party; 
but  when  the  syndic  sues  in  affirmance  of  the  surrender,  he  exercises  for  the 
benefit  of  the  creditors  all  the  rights  of  the  insolvent,  who,  so  long  as  his  debts 
are  unpaid,  has  no  interest  in  the  property  surrendered. 

The  other  grounds  assigned  for  a  reversal  of  the  judgment  are,  that  the  tutrix 
of  the  minor  Lavergne  had  no  right  to  disclaim  title  for  him,  and  that  there  is 
no  authority  found  in  the  record  from  Charles  Olivier  to  his  wife  to  appear  in 
court. 

We  are  not  prepared  to  say  that  a  tutor  may  not  lawfully  disclaim  for  his 
ward,  when  the  claim  is  utterly  without  foundation,  and  the  prosecution  of  it 
would  involve  the  minor  in  expensive  and  fruitless  litigation ;  but  as  there  is 
nothing  in  the  record  to  show  that  all  the  proceedings,  documents,  and  testimony 
in  the  jactitation  suit  are  before  us,  we  cannot  enquire  into  this  and  the  other 
ground  of  defence  alleged. 

The  judgment  is  therefore  affirmed,  with  costs. 


Francois  Jourdan  t?.  Jacques  Virgil. 

At  the  time  the  plaintiff  purchased  a  alave  he  understood  the  state  of  the  slave's  health,  he 
cannot,  therefore,  recover  the  price  of  the  slave  in  a  redhibitory  action. 
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APPEAL  by  plaintiff  from  the  Fifth  District  Court  of  New  Orleans,  Jourdaw 

Buchanan,  J.      O.  Schmidt,  for  appellant.      Lataur,  for  appellee.     The       Vxrgil. 
judgment  of  the  court  was  pronounced  by 

Slidell,  J.  The  object  of  this  suit  is  to  obtain  a  reduction  of  the  price  of  a 
slave  which,  with  two  others,  was  sold  by  the  defendant  to  the  plaintiff  for  a  total 
price  of  one  thousand  dollars.  There  was  judgment  for  the  defendant  in  the 
court  below,  and  the  plaintiff  appealed. 

It  is  clear  from  the  evidence  that  the  slave  was  diseased  at  the  date  of  the 
sale.  But  it  also  appears  that  the  disease  was  curable ;  that  its  indications  were 
apparent  to  the  eye  and  attracted  the  notice  of  the  buyer,  who,  before  complet- 
ing the  bargain,  had  the  slave  exannned  by  kis  family  physician,  who  seems  to 
have  considered  the  matter  of  no  serious  moment,  but  at  the  same  time  stated 
that  it  required  care.  It  is  also  a  circumstance  unfavorable  to  the  plaintiff,  upon 
whom  the  burden  rests,  to  establish  a  clear  cisse  for  relief,  that  he  went  to  trial 
without  obtaining  the  testimony  of  that  physician.  It  does  not  appear  that  any 
medical  care  was  taken  of  the  slave  until  some  weeks  after  the  purchase,  when 
the  symptoms  became  more  decided. 

Our  conclusion  from  the  whole  evidence  is,  that  the  plaintiff  understood  the 
state  of  the  slave's  health  at  the  time  of  the  purchase,  and  bought  with  his 
eyes  open,  and  at  a  reasonable  price. 

Judgment  affirmed  with  costs. 


CinzBNs^  Bane:  v.  J.  R.  Beard  et  al. 

Where  after  judgment  by  default,  the  defendant  comes  in  and  moves  to  set  it  ai ide 
upon  filing  what  be  ityles  a  peremptory  exception,  he  will  not  be  allowed  after- 
wards  to  contend  that  hie  exception  waa  merely  a  dilatory  exception,  and  that  the  case 
was  not  at  isioe  upon  the  n^erits.  'fhe  plaintiff  may  fix  Che  cause  for  trial,  and  the  Judg- 
ment obtained  is  final  npon  the  merits. 

APPCALr  by  defendant  from  the  Fifth  District  Court  of  New  Orleans, 
Buchanan,  J.     Pilot,  for  appellee.     Lockett  Sf  Ooold,  for  appellant. 

The  judgment  of  the  court  (Eustis,  C.  J.,  dissenting)  was  pronounced  by 

Slideli.,  J.  Befbre  the  exception  was  iWd  a  judgment  by  default  had  been 
taken,  which,  in  contemplation  of  law,  is  a  joinder  of  issue.  The  defendant,  on 
moving  the  court  to  set  aside  the  judgment  by  default,  expressly  termed  his  plea 
a  peremptory  exception,  knowing  that  he  had  not  a  right  under  the  statute  to 
fie  a  dilatory  exception  after  a  judgment  by  default.  Whatever,  therefore,  be 
the  character  of  the  exception,  be  it  dilatory  or  peremptory,  the  plaintiff  has  a 
rights  fi>r  the  purpose  of  the  questions  now  presented,  to  the  designation  which 
the  defendant  chose  to  give  to  his  own  plea  before-  the  district  judge. 

Viewing  the  plea  as  a  peremptory  exception  filed  after  a  judgment  by  de&ult, 
there  was  no  bregularity  on  the  plaintiff's  part  in  treating  the  plea  as  standing  as 
a  defence,  and  bringing  the  cause  to  trial  in  the  ordinary  manner  as  in  case  of 
an  answer. 

Judgment  affirmed,  with  costs. 
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McDowell  and  Pbck  v.  T.  G.  Rbad  et  al. 

An  appellant  may  be  relieved  where  he  hai  been  prevented  by  cirenmgtancea  beyond  bii 

control  from  filing  the  record  in  the  appellate  ooort  in  dae  time. 
Bnt  when  his  connsel  had  made  an  arrangement  wiUi  the  clerk  of  the  oonrt  in  the  first 

instance  to  file  all  the  appeals  taken  by  him,  the  derk  of  &at  court  becomes  the  agent  of 

the  appellant,  and  his  neglect  is  that  of  the  appellant     C.  P.  art  585. 
And  if  the  record  of  appeal  be  not  filed  in  due  time,  the  appeal  most  be  dismissed.    C. 

P.  arts.  589,  590,  and  883. 

APPEAL  by  plaintifrs  from  the  Fourth  District  Court  of  New  Orleans,  Straw- 
hridgCi  J.  W.  C.  Micou,  for  appellant.  MourUj  for  appellee.  The  judg- 
ment of  the  court  was  pronounced  by 

Slideli*,  J.  The  appeal  in  this  case  was  made  returnable  on  the  4th  Mon- 
day of  January,  1849.  After  the  three  judicial  days  had  expired,  to  wit,  on 
the  6th  February,  the  appellee  filed  the  traoscript,  and  at  the  same  time  an 
application  in  writing  for  the  dismissal  of  the  appeal. 

The  only  excuse  presented  by  the  appellants  for  the  failure  to  file  the 
transcript  is,  that  their  attorney  had  an  understanding  with  the  clerk  of  the  dis- 
trict court,  that  he,  the  clerk,  would  file  with  the  clerk  of  this  court  all  tran- 
scripts in  appeals  taken  by  his  clients ;  that  he  also  had  an  understanding  with 
the  clerk  of  this  court  to  receive  and  file  all  such  transcripts  without  previously 
requiring  security  for  costs ;  and  that  the  clerk  of  the  district  court  had  omitted 
the  seasonable  filing  of  the  transcript,  in  consequence  of  a  mistake  induced  by 
the  acts  of  the  opposite  attorney.  A  statement  made  under  oath  by  the  cleric 
of  the  district  court  has  been  submitted  by  the  appeUant;  and  a  counter  state- 
ment is  made  under  oath  by  the  opposite  attorney.  Supposing,  for  the  pur- 
poses of  the  present  question,  that  such  an  investigation  is  admissible,  we  are 
of  opinion  that  the  appellant  has  not  made  out  such  a  case  as  would  authorize 
us  to  refuse  a  dismissal  of  the  appeal,  under  the  articles  588,  589,  590,  and 
883  of  the  Code  of  Practice.  The  statements  of  the  district  clerk  and  the  op- 
posite attorney  are  conflicting  and  antagonist;  and  it  is  also  to  be  observed,  that 
while  the  former  professes  to  give  impressioM,  the  latter  speaks  positively  and 
unqualifiedly. 

The  absence  of  a  seasonable  filing,  is  at  least  prima  facie  evidence  of  ne- 
glect. And  if  the  neglect  was  on  the  part  of  the  clerk  of  the  district  court, 
he  was  in  that  matter  the  mere  agent  of  the  appellants,  and  his  negligence  ia 
theirs.  The  preparation  of  the  transcript  pertained  to  his  oflScial  functions ; 
his  promise  to  file  it  in  the  Supreme  Court  was  a  mere  pei'sonal  matter  between 
him  and  the  appellant.    C.  P.  585. 

It  was  held  in  Kirkland  v.  His  Creditors,  8  New  Series,  597,  that  an  ap- 
pellant may  be  relieved  where  he  has  been  prevented  by  ch-cumstances  beyond 
his  control  from  obtaining  and  filing  the  transcript ;  but  certainly  no  such  show« 
ing  is  made  here. 

It  is  dierefore  decreed,  tiiat  the  appeal  be  dismissed,  at  the  costs  of  the  ap- 
pellants. 
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John  R.  Rowanb  t^.  Nathan  Jarvis. 

The  r^j«ctioii  of  testiinoDy  which  does  not  appear  to  have  been  material  or  luificient  to 
hare  changed  the  reinlt  is  not  good  gronnd  for  remanding  a  cause. 

Refofling  an  immaterial  charge  to  the  jury  is  no  ground  for  reyersal  of  the  judgment. 

In  the  absence  of  any  evidence,  either  impeaching  a  judgment  obtained  in  the  State  of 
PeonsylTania,  or  going  to  show  that  it  had  not,  under  the  laws  of  that  State,  the  effect 
cf  a  final  judgment^  the  oooit  is  hound  to  consider  it  as  having  the  force  of  the  thing 

APPEAL  by  defendant  from  the  Fourth  District  Court  of  New  Orleans, 
Strawhrid ge,  J.    Stewart,  for  appellee.     Winthrop,  for  appellant.     The 
judgment  of  the  court  was  pronounced  by 

Slii^ei.1.,  J.  This  is  an  action  to  recover  from  the  defendant  the  amount  of 
a  judgment  obtained  against  him  in  the  State  of  Pennsylvania. 

The  defendant,  in  his  answer,  denied  that  he  was  in  any  wise  indebted  to 
the  plaintiff;  and  alleged  if  any  claim  ever  existed  against  him  the  same  has 
been  compensated.  He  further  pleaded  that  the  judgment,  if  any  there  were, 
was  obtained  without  the  appearance  of  defendant  or  his  counsel,  and  contrary 
to  all  the  biws  and  rules  of  proceedings  of  the  State  of  Pennsylvania,  and  is 
wholly  null  and  void. 

By  an  inspection  of  the  duly  authenticated  transcript  of  the  Pennsylvania 
record,  it  appears  that  Jarvis  was  personally  summoned  or  cited  in  the  cause ; 
that  he  applied  by  counsel  for  time  to  file  an  affidavit  of  defence ;  that  there- 
after there  was  judgment  for  want  of  an  affidavit  of  defence ;  that  subsequently, 
on  motion  of  Ovid  Johnson,  Esq*,  attorney  for  defendant,  and  upon  a  rule  to 
show  cause,  the  judgmeot  was  opened.  Some  months  thereafter,  a  plea  of 
non-assumpsit,  set-off,  &c.,  was  filed  by  Johnson  and  Oreen,  styling  themselves 
attomiea  of  the  defendant,  JarvU ;  and  after  another  interval  of  several  months, 
die  canse  was  tried  ex  parte  before  a  jury,  and  there  was  a  verdict  for  the 
{daintiff,  and  judgment  thereon. 

Our  attention  will  be  first  directed  to  a  bill  of  exceptions,  by  which  it  appears 
«» that  the  defendant  offered  in  evidence  the  testimony  of  Ovid  F»  Johnson, 
counsel  of  record  in  Philadelphia  for  the  defendant  in  the  cause,  in  which  the 
judgment  was  rendered,  to  show  that  the  said  judgment  was  by  default,  and  with- 
out the  appearance  of  either  the  defendant  or  his  couosel  at  the  trial  and  judg- 
ment, and  by  the  laws  of  Pennsylvania,  was  a  judgment  by  default "  The  counsel 
for  plaintiff  objected  to  this  testimony  on  the  ground  that  the  record  was  the  only 
evidence  of  the  appearance  or  non-appearance  of  counsel,  and  that  no  parol 
evidence  could  be  received  to  show  how  the  judgment  was  obtained.  This 
objection  was  sustained  by  the  court;  te  which  defendant  excepts. 

So  fiir  as  the  testimony  offered  went  to  show  that  the  case  was  tried  ex  parte, 
without  the  appearance  of  the  defendant  or  his  counsel  at  the  trial,  its  rejec- 
tion did  the  defendant  no  injury  ;  for  the  fact  appeared  by  the  record  itself. 
Nor,  in  our  opinion,  was  it  material  what  particular  designation  is  given  in  Penn- 
sylvania to  such  a  judgment,  unless  the  defendant  was  prepared  to  show  that 
a  judgment  of  that  kind  had  not,  in  that  State,  the  force  and  effect  of  a  final 
judgment,  which  on  its  fiice  it  purports  to  have.    If  the  defendant  was  so  pre- 
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pared,  it  should  have  been  suggested  to  the  court ;  otherwise,  under  the  parti- 
cular circumstances  of  the  case,  the  witness's  testimony  was  apparently  imma- 
terial, and  conducive  to  no  useful  purpose  in  the  decision  of  the  cause. 

There  was  also  a  bill  of  exception  taken  to  the  refusal  of  tlie  court  to  admit 
testimony  offered  by  the  defendant  touching  the  state  of  accounts  between 
plaintiflf  and  defendant.  The  till  is  obscurely  drawn.  So  far  as  we  can  gather 
from  it  what  occurred  in  the  court  below,  it  would  seem  that  the  defendant 
desired  to  go  into  the  accounts  already  litigated  in  Pennsylvania.  Such  an  in- 
vestigation was  not  admissible.  The  defendant  having  been  personally  cited  in 
that  action,  and  having  had  an  opportunity  of  contesting  the  plaintiff^s  claim 
there,  the  matter  became  r^g  gudicata.  If  the  judgment  of  the  Pennsylvania 
court,  which  has  not  been  impeached  upon  any  lawful  ground,  was  erroneous, 
the  remedy  of  th«  party  was  by  motion  fpr  a  new  triul,  or  by  carrying  the  cause 
before  an  appellate  court  in  that  State.  Jn  the  absence  of  any  evidence  either 
impeaching  the  judgment  or  tending  to  show  that  it  had  not,  under  the  laws  of 
Pennsylvania,  the  .effect  of  a  final  judgment,  which  i.t  purports  on  its  face  to 
have,  we  are  bound  to  consider  it  as  having  the  force  of  the  thing  adjudged. 
Lewis  v.  Wilder^  4  Ann.  574. 

if  the  court  had  instructed  the  jury  as  requested,  according  to  the  third  biH 
of  exceptions,  they  still  would  not  have  been  justified  in  finding;  a  ili^erent 
verdict.     This  refusal  therefore  so  to  charge  was  immaterial. 

Judgment  affirmed?  with  costs. 


Consolidated  Banc  r.    The  State  of  Louisiana. 


The  provision  in  the  7th  section  of  the  act  amending  the  act  for  the  incorporation  cf  the 
Consolidated  Association  of  the  Planters  of  Louisiana,  approved  19th  of  February,  1638, 
declaring  "That  the  State  shfdl  be  and  is  hereby  acknowledged  to  be  a  stockholder  to  the 
amount  of  one  million  of  dollars  as  a  6onu9,"  did  not  make  the  State  liable  for  oonlsribations 
and  losses  of  the  bai^k  aa  ordioary  stockholders  were. 

A  bottui  is  a  premium  or  consideration  given  to  a  grantor  for  what  is  received.  It  implies  an 
advantage,  a  bone^t  given  in  return  for  tjie  benefit  received,  or  an  inducement  to  the  gran- 
tor for  conferring  that  benefit  If  the  State  be  made  liable  as  other  stockholders,  no  ad- 
vantage was  given  to  the  State  and  oonaequently  no  bonus.  But  the  act  expressly  gives  a 
b(mug  to  the  State. 

A  partnership  may  be  formedi  which  will  be  valid  between  the  parties  inter  se,  wbere.ane  of 
the  partners  is  exempted  from  losses,  provided  the  exemption  be  based  upon  a  fair  and 
Just  equivalent  given  to  the  associates  by  the  partner  in  whose  favor  the  exemption  is 
stipulated. 

APPEAL  by  defendant  from  the  Fifth  District  Court  of  New  Orleans, 
Buchanaih  J. 

Benjamin  and  Micou,  for  appeUee,  contended  :  Only  two  questions  arise  for 
decision  :  1st.  Is  the  State  of  Louisiana  a  stockholder  in  the  .Consolidated  As- 
sociation of  Planters  of  Louisiana  7  2d.  Does  the  charter  of  the  association,  or 
any  subsequent  modification  of  it,  make  any  distinction  between  the  rights  and 
obligations  of  the  State  as  a  stockholder  and  those  of  the  other  stockholders  ? 

Although  some  suggestion  to  the  contrary  was  made  in  the  court  below,  we 
can  hardly  think  that  on  the  Brst  point  any  serious  argument  will  be  attempted 
for  the  defence.  The  very  words  of  the  6th  section  of  the  act  of  1828,  are, 
"  that  the  State  shall  be  acknowledged  to  be  a  stockholder  to  the  amount  of  one 
million  of  dollars.*'    The  concluding  words  of  the  section  are,  **  that  the  divi- 
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deDds  arifliDg  from  the  said  one  million  of  dollars  of  stock  shall  be  paid  to  the  Consolidated 
State  treasurer,  in  the  same  poitions  and  at  the  same  times  as  those  accruing  to         Bank 
other  stockholders."  Statie  or 

In  the  act  of  1830,  the  State  orders  a  payment  to  be  made  out  of  the   monies     Louisiana. 
that  shall  accrue  to  the  State  at  the  expiration  of  the  charter,  in  its  capacity  of 
stockholder,  in  the  sum  of  one  million  of  dollars. 

The  statement  of  facts  shows  that  the  State  was  credited  with  dividends  for  a 
long  series  of  years  as  a  stockholder ;  and  it  was  in  that  capacity  that  by  the  act 
of  1828  it  was  allowed  to  appoint  one-half  of  the  board  of  directors  ;  although 
awning  only  one- fourth  of  the  stock. 

But  it  is  the  second  point  that  is  most  strenuously  urged  by  the  defence,  viz : 
that  there  is  a  distinction  made  in  the  charter  between  the  State  and  the  other 
■tockhokiers,  and  that  whilst  the  latter  were  exposed  to  all  the  chances  of  loss, 
as  well  as  entitled  to  their  share  of  profits,  yet  that  the  State  was  only  to  take  a 
fourth  part  of  the  profits  if  any  were  made,  but  was  not  to  incur  any  risk  of  loss. 
It  is  this  pretension  that  we  propose  to  examine  with  the  respect  due  to  the 
party  from  which  it  emanates,  however  slight  we  may  deem  the  foundation  on 
which  it  rests. 

The  only  passage  to  be  found  either  in  the  charter  or  the  amendments  to  it, 
on  which  the  pretensions  of  the  defendant  are  based,  is  the  7th  section  of  the 
set  of  1828.  **  The  State  shall  be  acknowledged  to  be  a  stockholder  to  the 
amount  of  one  million  of  dollars,  as  a  honvs^  on  condition,  however,  that  the 
State  shall  only  enjoy  a  credit  equal  to  the  sum  of  $250,000,  without  defalcation 
and  during  hD  tlie  term  of  the  charter,  and  that  whenever  the  State  shall  use 
the  said  credit,  or  any  part  thereof,  interest  shall  be  paid  thereon."  It  is  insisted 
that  the  words  **  as  a  6onu«,"  indicate  that  an  advantage  is  accorded  to  the 
State ;  that  somethins:  is  given  to  it  for  the  grant  of  its  guarantee,  and  that  the 
true  meaning  is,  that  one-fourth  of  the  profits  of  the  institution  are  allowed  to  it 
as  a  bonus  for  the  charter;  a  gift  or  advantage,  it  is  urged,  which  precludes  the 
idea  that  the  State  was  ever  to  be  exposed  to  loss. 

Let  us  first  examine  this  sentence  according  to  its  grammatical  construction ; 
we  will  afterwards  discuss  its  true  interpretation,  and  endeavor  to  show  the  real 
apirit  and  intent  of  the  parties  to  the  contract. 

**The  State  shaU  be  acknowledged  to  be  a  stockholder  to  the  amount  of 
$1,000^000,  as  a  bonus.**  What  is  the  bonus  here  secured  to  the  State  ?  Its 
admission  as  a  stockholder.  Observe  the  terms.  It  is  a  privilege,  in  the  view 
o[  the  author  of  the  section,  to  be  a  stockholder  in  this  institution.  Profits  are 
to  be  realized.  Loans  on  stock  are  to  be  at  the  call  of  every  stockholder  on 
demand.  If  you,  the  State,  will  help  us  by  your  credit  we  will  give  you  a 
bonus.  What  bonus  1  You  shall  be  acknowledged  to  be  a  stockholder  for  one 
million  of  dollars.  As  such,  you  shall  enjoy  a  credit  of  a  quarter  of  a  million  on 
call ;  as  such,  you  shall  share  profits.  The  only  difference  pointed  out,  is  as  to 
the  amount  of  the  loan  to  be  allowed  on  your  stock.  The  other  stockholders 
shall  have  loans  equal  to  half  their  stock ;  but  they  are  obliged  to  make  annual 
payments  on  their  loans,  so  as  to  meet  the  diflferent  series  of  bonds  as  they  fall 
due.  You,  the  State,  shall  borrow  only  to  the  amount  of  one-fourth  of  your 
stock ;  but  you  may  borrow  this  amount  **  without  defalcation  and  during  all  the 
term  of  the  charter." 

The  French  text  is  equally  explicit.  **  L'6tat  sera  reconnu  actionaire  pour 
nne  aomme  d'un  million  de  piastres,  k  titre  de  bonus.**  The  idea  is  the  same, 
the  acknowledgment  or  admission,  or  concession,  that  the  State  shall  be  a  stock- 
holder for  a  million  of  dollars,  is  the  bonus ;  and  the  fact  that  such  was  the  view 
taken  by  the  legislature,  is  apparent  from  what  we  have  said  in  the  statement  of 
facts,  showing  that  the  opponents  of  the  bill  objected  that  the  faith  of  the  State 
ought  not  to  be  granted  for  carrying  out  a  project,  in  whose  profits  the  State 
would  have  ho  share,  and  that  this  section  was  introduced  into  the  bill  on  the 
very  day  of  its  passage,  by  one  of  its  supporters,  and  clearly,  as  en  expedient  to' 
get  rid  of  the  objection. 

But,  abandoning  the  mere  grammatical  construction  of  the  phrase,  let  us  take 
a  broader  and  fuller  view  of  the  subject.  At  the  time  of  the  passage  of  this  law, 
the  Louisiana  Code  was  in  full  force.  The  articles  2783  and  2784  of  that  code 
declare :  Ist.  That  a  participation  in  the  profits  of  partnership  carries  with  it  a 
fiability  to  contribute  between  the  parties  to  the  expenses  and  losses.  But  the 
proportion,  like  that  of  the  profits,  may  be  regulated  by  the  stipulation  of  the 
ptrtiea,  and  where  they  make  none,  is  provided  for  by  law.    2d.  That  a  stipula- 
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CossoLfDATKD  tioii  that  oDo  of  the  contracting  parttes  shall  participate  in  the  profits  of  a  part- 
Bank        nerahip  bat  shaJl  not  contribute  to  loases,  is  void,  both  as  it  regards  the  partners 

Stats  of      *"*^  ^^  persons. 

LovisiAKh..  Such  was  the  law  of  the  land,  well  known  and  understood,  when  this  part- 
nership was  made  between  the  State  and  a  class  of  its  citizens.  Nor  was  there 
any  thing  novel  in  this  legislation.  It  was  only  a  formal  and  express  sanction 
given  by  the  law  maker  to  those  eternal  principles  of  justice  which  form  the 
pure  fountains  whence  the  civil  law  is  derived.  A  contract,  by  which  one  part- 
ner takes  a  share  of  the  profits  and  is  to  bear  no  pert  of  the  losses,  is  branded  as 
a  leonine  partnership  by  civilians,  from  the  well  known  fable  of  the  lion  who 
hunted  in  partnership  with  the  smaUer  beasts,  and  appropriated  the  whole 
product  of  die  chase  to  himself.  It  is  treated  by  all  the  writers  on  the  subject 
as  being  contrary  to  good  faith.  Pothier  says :  "  Une  telle  convention  ne  serait 
pas  an  contrat  de  society,  et  elle  serait  nuUe  conuue  manifestment  injuste. 
Pothier  Cent,  de  Soc.  §  12. 

The  original  text  is  to  be  found  in  the  Pandects.  Cassius  respondit  societa- 
tem  talem  coin  non  posse:  ut  alter  lucrum,  alter  danmum  sentiret,  hanc 
societatem  leoninam  solitum  appellare ;  et  nos  consentimus,  iniquum  enim  gentu 
societatu  esU  ex  qua  quia  dainnum  non  etiam  lucrum  specteU  L.  29,  §  2,  if. 
pro  socio. 

Now  may  we  not  say  with  confidence,  that  even  if  the  construction  of  the 
law  were  doubtful,  the  court  would  seize  eagerly  upon  any  possible  interpreta- 
tion which  would  enable  it  to  avoid  imputing  to  ^e  State  the  desire  of  making 
a  contract  of  a  character  so  infiimous,  in  the  estimation  of  the  wise  and  just  of 
all  ages,  and  which,  by  its  own  solemn  enactment,  it  had  declared  to  be  so 
opposed  to  all  notions  of  equity  and  fair  dealing  as  to  be  utterly  null  and  void, 
even  when  expressly  consented  to  by  individuals. 

But,  we  are  asked,  what  bonus  the  State  really  received  for  the  grant  of  its 
faith  in  aid  of  the  loan  to  the  association  ;  and  we  are  told  that  it  is  a  derision  to 
speak  of  the  privilege  of  becoming  a  stockholder  as  being  a  bontis,  at  the  very 
time  that  we  are  seeking  to  make  the  stockholder  pay  money  to  meet  losses. 
To  this  we  reply,  that  in  order  to  ascertain  the  real  intention  of  the  parties  to 
.  the  contract,  we  are  to  look  at  the  state  of  afiairs,  not  as  they  exist  at  the 
present  time,  but  as  they  existed  twenty  years  ago,  when  the  charter  was 
framed.  That  all  the  parties  who  took  an  interest  in  procuring  the  passage  of 
the  charter  believed  that  it  would  be  profitable,  is  self-evident.  On  the  passage 
of  the  first  act  they  took  the  whole  stock  for  themselves.  When  the  second 
act  was  passed  they  again  reserved  the  whole  stock  for  themselves,  and  it  was 
not  till  the  moment  that  the  final  vote  was  about  to  be  taken,  that  becoming 
alarmed  for  its  success  and  desirous  of  disarming  opposition,  they  consented  to 
**  acknowledge  the  State  to  be  a  stockholder  for  a  million  of  dollars  as  a  bonus," 
Nothing  is  said  in  any  part  of  the  act  of  the  State's  bearing  any  share  of  the 
losses,  because  none  were  anticipated.  The  sanguine  character  of  the  human 
mind  is  such,  that  in  all  enterprises  of  tiiis  kind  profit  alone  is  anticipated. 
Possible  losses  are  never  considered.  The  only  question  between  the  parties  is 
always,  how  are  we  to  divide  profit  ?  This  is  so  familiar  that  it  is  laid  down  by 
the  authors  as  one  of  the  leading  principles  of  the  law  of  partnership.  As  long 
ago  as  the  time  of  Vinnius,  we  find  it  stated  in  the  broadest  terms,  **  De  diirano 
nihil  adjici,  quia  lucrum  tantum  speraut  spectant  que  socii :  damnum  prseter 
votum  eorum  accidit.*'  Vinn.  Com.  lib.  3,  tit.  6.  Now,  in  the  present  case, 
was  this  anticipation  uofounded  ?  For  eleven  years  after  the  passage  of  the 
charter  the  business  was  prosperous,  and  the  State  accumulated  profits  amount- 
ing to  a  hundred  and  twenty-five  thousand  dollars.  The  stock  was  at  a  premium 
of  twenty-five  percent,  and  the  stock  of  the  State  would  have  commanded  an 
advance  of  a  quarter  of  a  million.  During  this  long  series  of  years,  if  a  discus- 
sion had  arisen  between  the  supporters  and  opponents  of  the  law,  can  it  be 
doubted  that  these  advantages  accruing  to  the  State  as  a  stockholder,  would  have 
formed  a  triumphant  answer  for  the  former,  against  all  the  evil  prognostications 
of  the  latter  ?  And  what  justice  can  be  found  in  the  pretension  that  the  State 
is  to  withdraw  unharmed,  and  throw  the  entire  loss  on  its  co-partners,  so  soon 
as  fortune  has  changed,  when  she  was  ready  and  willing  to  acknowledge  herself 
a  partner  and  to  claim  her  rights  as  such  during  the  period  of  prosperity. 

There  is  nothing  forced  or  strained  in  the  construction  which  we  give  to  the 
charter,  when  we  say  tliat  the  bonus  consisted  in  admitting  the  State  as  a  part- 
ner for  one-fourth  in  the  contemplated  institution.    Such  contracts  are  by  no 
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means  rare.    It  is  matter  of  daUy  occurrence  for  an  indrndnal  to  pay  a  premium  Conaoli dated 
in  order  to  be  admitted  as  a  partner  in  an  enterprise  promising  profits.     For  a         Bakk 
number  of  years  scarcely  was  a  bank  or  insurance  company  incorporated,  ere      sxatx  or 
the  deooand  for  stock  became  so  great  as  to  cause  the  shares  to  command  heavy     Louisiama. 
premiums  ere  the  company  commenced  business.     All  these  cases  are  the  same 
in  principle.     In  the  case  before  the  court,  the  State  furnished  its  credit  and 
became  a  partner  for  one  fourth.     This  is  one  of  the  most  familiar  contracts  of 
partnership,  and  is  cited  as  such  by  the  elementary  writers,  nor  has  it  ever 
before  been  pretended  that  such  partner  is  exonerated  from  his  share  of  loss  if 
the  enterprize  should  cause  loss  instead  of  profit. 

It  is  easy  to  establish  this  construction  by  reference  to  legislative  action  on 
similar  charters.  Two  other  property  banks  have  been  established  by  the  State, 
the  Union  and  Citizens.  To  both  the  State  lent  its  faith ;  in  neither  did  it  take 
stock.  From  both  it  required  a  bonus.  But  the  language  was  very  difl'erent, 
and  the  share  of  the  profits  required  from  each,  as  a  bomts,  was  far  less  than  it 
is  now  claimed  to  have  been  in  the  Consolidated  Bank. 

In  the  case  of  the  Union  Bank,  the  State  granted  its  guarantee  for  nearly 
three  times  the  amount  of  the  capita]  of  the  ConsoUdated  Bank.  It  bound  itself 
£>r  seven  millions  of  dollars.  Instead  of  taking  any  of  the  stock,  the  17th 
8ectk>n  of  the  chaiter  of  2d  April,  1832,  declares  **that  in  consideration  of  the 
bonds  made  by  the  State,  in  favor  of  this  bank,  the  State  shall  be  entitled  to 
one-sixth  of  the  whole  profits  of  the  bank." 

The  proportion  of  profits  is  half  less,  for  a  guarantee  three  times  as  great  as 
in  the  case  of  the  Consolidated  Bank,  and  the  terms  clear  and  precise. 

In  the  case  of  the  Citizens'  Bank,  the  fourth  section  of  the  amended  charter 
of  30th  January,  1836,  provides  "that  the  State  shall  be  entitled  to  the  same 
interest  in  the  profits  of  the  Citizens*  Bank,  as  in  the  Union  Bank,  to  wit,  one- 
sixth  if  twelve  millions  of  bonds  are  taken ;  one-twelfth  if  six  millions  are  taken, 
one-twenty-fourth  if  only  three  millions  are  taken.*' 

Here  then  we  have  the  declaration  of  the  legislative  intention  to  increase  the 
ratio  of  the  State  banns  in  proportion  to  the  increased  amount  of  its  liability,  and 
this  bonus  is  fixed  at  one  twenty -fouith  for  the  State  guarantee  to  three  millions. 
Yet  we  are  told  that  this  bonus  was  intended  to  be  six  times  as  great  for  the  same 
guarantee  for  $2,500,000  in  the  Consolidated  Bank. 

It  is  plain,  that  in  the  case  of  the  Citizens*  Bank,  the  small  proportion  of  the 
profits  fi>r  a  guarantee  of  three  millions,  was  considered  sufficient  where  the 
State  was  not  involved  as  a  partner  in  the  chances  of  the  business ;  but  in  the 
Consolidated  Bank  it  became  partner  for  one-fourth,  subjecting  itself  to  the 
chances  of  loss,  with  the  view  of  securing  a  larger  proportion  of  the  confidently 
expected  profits. 

An  idea,  however,  seems  to  be  entertained  by  our  opponents,  that  the  oon- 
■truction  given  to  this  clause  must  vary  from  that  which  would  be  given  to  it  if 
made  between  individuals,  because  the  State,  the  sovereignty,  is  a  party  to  it. 
This  is  not  the  first  time  that  such  pretentions  have  been  advanced  in  the  courts 
of  justice,  and  we  will  quote  the  language  of  Chief  Justice  Marshal  in  meeting 
a  similar  argument,  in  the  case  of  the  United  States  Bank  v.  The  Planters* 
Bank  of  Georgia^  9  Wheaton,  904.  **  It  is,  we  think,  a  sound  principle,  that 
when  a  government  becomes  a  partner  in  any  trading  company,  it  divests  itself, 
so  fiur  as  concerns  the  transactions  of  that  compary,  of  its  sovereign  character, 
and  takes  that  of  a  private  citizen.  Instead  of  communicating  to  the  company 
its  privileges  and  its  prerogatives,  it  descends  to  a  level  with  those  with  whom  it 
BBBOciates  itself  and  takes  the  character  which  belongs  to  its  associates  and  to  the 
business  which  is  to  be  transacted." 

There  is  another  consideration,  which  will  not  be  without  its  weight  in  the  mind 
of  the  court,  in  coming  to  a  conclusion  on  the  subject  of  the  present  controversy. 
The  State  of  Louisiana  has  been  a  stockholder  in  a  number  of  her  banks,  and 
within  the  last  few  years  has  realised  over  one  million  of  dollars  of  profits  from 
that  source.  Can  it  be  possible  that  she  shall  evade  the  loss  of  one-sixth  of  that 
sum  in  the  only  institution  which  has  been  unfortunate  ? 

Tho  whole  lu^ument  of  the  plaintiff  is  condensed  into  the  foUowing  propo- 
sitions :  1st.  The  State  is  a  stockholder  of  stock  of  some  kind  or  nature. 
2d.  If  this  stock  is  not  of  the  same  kind  and  nature  as  all  the  other  shares, 
and  if  it  does  not  impose  on  the  State  the  same  responsibilities  as  are  imposed  on 
individual  subscribers,  defendant  must  show  that  fact ;  must  prove  their  exemp- 
tion.   3d.  No  express  distinction  is  made  by  the  charter  between  the  State 
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«  Ck>ii80LiDATED  stock  and  the  rest  of  the  shares..    4th.  Defendant  shows  no  implied  exemption 
Bank         ffom  liability,  except  as  derived  from  the  expression  **  as  a  bonus  ;"  but  this 
State  of      implication  is  not  a  necessary  one.     It  is  perfectly  natural  to  imply  that  it  was 
Louisiana.     ^^  admission  into  the  partnership  that  constituted   the  bonus.     The  tenor  of 
the   phrase  rather  imphes  this  last  idea  than  any  other.     5th.  The  plaintiffs 
having  shown  that  the   State  is  a  stockholder,  and  that  the  stockholders  are 
legally  called  on  to  contribute,  have  made  out  their  case.     If  the  attempt  to  es- 
cape contribution  is  not  clearly  made  out,  if  it  be  left  only  doubtful,  plaintiffs 
must  succeed  on  the  general  principles  of  the  law  of  partnership. 

W,  A,  Elmore,  Attorney  General,  and  J.  T.  Preston,  for  appellant,  con- 
tended :  The  ConsoUdated  Association  of  Planters  were  incorporated  by  an 
act  of  the  Legislature,  passed  in  the  year  1827.  Power  was  given  to  the  corpo- 
ration, to  borrow  two  million  of  dollars  on  their  bonds,  for  the  purposes  of  the 
act;  but  their  charter  was  subject  to  the  disposition  of  the  Legislature,  if  they  did 
not  go  into  operation  by  the  1st  of  January*  1828.  Act  of  the  16th  March, 
1827 ;  sec.  16,  p.  110. 

They  failed  to  negotiate  their  bonds  to  borrow  the  money,  and  their  charter 
being  a  dead  letter,  they  applied  to  the  Legislature  to  loan  the  credit  of  the  State 
for  82,500,000,  to  be  secured  by  the  bonds  and  mortgages  of  the  stockholders  for 
$3,000,000.     The  original  act  was  accordingly  revised  and  amended. 

By  an  act  passed  the  19th  of  February,  1828,  the  Legislature  authorized  tiie 
corporation  to  borrow  $2,500,000,  and  by  the  second  section  to  increase  the  stock 
to  $3,000,000,  to  be  divided  into  shares  of  $500  each  on  6,000  shares. 

By  the  third  section,  to  facilitate  the  company  to  borrow  the  money,  the  faitfa 
of  the  State  was  pledged  for  the  reimbursement  of  the  capital  and  interest ;  and 
by  the  fourth  section,  bonds  of  the  State  to  the  amount  of  $2,500,000  were 
issued  by  the  State.  The  duration  of  the  charter  was  extended  to  the  year 
1843,  that  is,  fifteen  years. 

The  capital  was  soon  procured  from  foreign  capitalists.  Two  million  five 
hundred  thousand  dollars  was  thus  borrowed  by  the  State,  on  the  pledge  o:'  her 
faith  and  on  her  bonds,  for  the  use  and  to  relieve  the  necessities  of  about  one 
hundred  planters.  By  the  original  charter  all  banking  powers  were  given  to  the 
corporation,  and  its  capital  stock  was  exempted  during  the  term  of  the  charter 
from  State,  parish,  or  other  taxes. 

For  such  advantages  the  State  required  a  bonus,  as  was  required  fVom  all  other 
banks  for  such  gi'eat  and  exclusive  privileges.  It  was  given  by  the  seventh  sec- 
tion of  the  charter  in  these  few  and  simple  words:  ^^lliat  the  State  shall,  and  is 
hereby  acknowledged  to  be  a  stockholder  to  the  amount  of  one  million  of  dollars, 
as  a  bonus ;  in  French,  "  A  titre  de  bonus"  The  whole  controversy  in  this 
case  grows  out  of  these  few  words  : 

A  bonus  is  accurately  defined  by  Bouvier,  in  his  law  dictionary,  to  be  "  a  pre- 
mium paid  to  a  grantor,  as  the  bank  pays  a  bonus  to  the  State  for  its  charter,  a 
consideration  given  for  what  is  received.  t 

The  counsel  of  the  bank  contends  that  it  was  a  bonus  to  the  State,  to  be  ad- 
mitted as  a  stockholder  to  the  amount  of  a  million  of  dollars,  with  the  stock- 
holders to  the  amount  of  three  millions,  and  share  proportionally  the  profits  of 
the  bank ;  and  that  this  partnership  necessarily  implied  a  liability  to  share,  pro- 
portionaUy,  the  losses  of  the  bank,  and  so  the  district  court  has  decided.  But 
such  a  partnership  confers  no  bonus ;  the  State  simply  becomes  a  stockholder  to 
share  profits  or  bear  losses  in  proportion  to  its  stock.  The  profits  to  be  received 
are  profits  as  a  stockholder,  and  for  running  the  risk  of  losses.  The  stockholders 
give  nothing  to  the  State,  she  receives  only  her  proportion  of  their  joint  opera- 
tions in  consideration  of  liability  to  her  share  of  the  losses. 

The  capital  is  raised  by  the  State  giving  her  bonds  to  the  lenders  for  $2,500,000, 
and  the  stockholders  guarantee  it,  by  giving  their  bonds  to  secure  it.  Neither 
pays  a  dollar,  in  money,  towards  the  capital;  but  having  obtained  it  on  credit, 
they  commence  banking  operations  and  are  to  share  the  profits,  and  since  losses 
may  occur,  the  counsel  contends,  are  to  contribute  proportionally  to  provide  for 
those  losses ;  if  so,  they  are  simply  partners,  and  the  individual  stockholders 
certainly  pay  no  bonus  to  the  State. 

The  profits  received  from  my  partnership  are  the  result  of  my  share  of  the 
capital,  skill  or  industry,  and  not  a  bonus  from  my  partners. 

On  the  hypothesis  of  the  plainfiff*s  counsel,  the  State  cannot,  in  any  result 
that  may  occur,  receive  a  bontis.     If  those  who  borrowed  pay  up  their  loans, 
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the  State  has  done,  there  \sf  no  loss ;  the  individual  stockholders  are  to  pay  Consomdated 
nothing,  and  the  State  receives  no  bonus  for  granting  the  charter.     If  the  bank         Bank 
makes  great  profits,  which  was  contemplated,  the  individual  stockholders  will  re-      btatk  of 
ceive  their  three-fourths  of  it  without  paying  a  dollar ;  and  the  State  its  fourth,     Louisiana. 
without  paying  a  dollar.     They  share  proportionately  the  profits  made  out  of  the 
capital  raised  by  their  joint  credit,  so  that  the  State  certainly  gets  no  bonus,  but 
only  receives  its  legitimate  proportion  of  the  profits  made  by  its  partnership.     If 
the  corporation  suH'ers  losses  the  State  gets  no  bonus ,  but  pays  its  proportion  of 
the  losses  of  its  partnership.  So  that  in  every  result  that  can  occur  the  State  gets 
DO  bonus  if  the  position  assumed  by  the  counsel  of  the  plaintiffs  be  correct. 
The  tenn  bonus  should  be  stricken  out  of  the  seventh  section ;  and,  indeed,  the 
whole  object  of  the   section,  which  alone,   on   behalf  of  the  State,  was   the 
inducement  to  grant  the  charter,  is  annulled. 

Indeed,  instead  of  the  grantee  giving  a  bonus  to  the  grantor  of  the  charter,  if 
the  views  of  counsel  are  correct,  the  giantor  of  the  charter  gives  a  gi*eat  bonus, 
and  iu  many  forms,  to  the  gi^antces.     The  State  borrowed  the  money  for  one 
hundred  needy  planters  on  her  faith  and  bonds ;  she  loans  it  to  them  at  long 
terms,  on  low  interest;  she  gives  their  corporation   banking  capital  and  the 
sovereign  privilege  of  issuing  paper  money,  making  great  profits  by  bank  privi- 
leges, and  gives  still  greater  advantages  to  the  directors  and  stockholders,  by 
enabling  them  to  obtain  enormous  loans  and  discounts;  she  gives  the cor{)oration 
three-fourths  of  the  profit  made  out  of  her  credit,  furnishes  all  the  capital,  and 
exoneiates  the  bank  trom  taxation,  and,    according  to  the  counsel,  agrees  to  pay 
ooe-fourth  of  the  loss  if  the  bank  squanders  away  the  money.     These  are  great 
honusses  given  to  the  bank,  but  none  are  received  by  the  State  and  cannot  be  the 
correct  interpretation  of  the  seventh  section,  because  it  is  absurd.     What,  then, 
is  the   true  interpretation  of  the  section?     Why,   manifestly,   that  for  these 
great  advantages  conferred  on  the  bank,  the  State  is  to  receive,  as  a  bonus,  one- 
Iburth  of  the  profits  of  the  bank.     The  **  million  of  dollars"  and  **  stockholders'* 
are  words  of  description  to  fix  the  proportion  of  profits  the  State  is  to  receive  as 
a  bonus.     As   between  the  stockholders,  the  million  of  dollars  is   considered 
settled.     It  is  true  that  the  million  of  dollars  were  not  paid  by  the  State,  nor  did 
the  individual  stockholders  ever  expect  to  pay  any  part  of  their  subscriptions, 
and  would  not  have  hud  to  do  so  if  the  bank  had  not  failed.     But  the  possibility 
that  they  might  have  to  pay  some  part  of  their  subscriptions,  or  even  the  whole, 
was  the  reason  the  State  required,  and  they  consented,  that  the  State  should  hold 
its  fourth  as  settled,  and  that  she  was  acknowledged  as  a  stockholder,  without 
the  poflsibility  of  incurring  a  contribution  to  losses,  like  the  other  stockholders, 
as  a  bonus  for  granting  the  charter  privileges  and  exemption.     If  this  had  not 
been  the  agreement,  the  State  would  have  taken  the  $2,500,000,  raised  on  her 
credit  and  bonds,  given   its  management  to  her  own  directors,  and,  as  profits 
alone  were  contemplated,  as  the  plaintiff's  counsel  contends,  retained  the  whole 
of  those  profits  for  all  the  citizens  of  the  State,  instead  of  giving  as  a  bonus  three- 
fourths  of  the  profits  to  a  hundred  planters.     In  a  word,  the  whole  controversy 
is,  whether  the  State,  in  granting  this  bank  charter,  intended  to  require  a  fourth 
of  the  profits  as  a  bonus  to  the  State,  or  to  give  three-fourths  of  the  profits  to 
the  stockholders  as  a  bonus  to  them,  without  any  consideration. 

The  history  of  the  passage  of  the  charter,  given  by  the  counsel  of  the  bank, 
is  probably  true :  the  applicants  for  the  charter,  no  doubt,  tried  to  obtain  it, 
subjecting  the  State  to  raise  the  capital  for  the  bank,  without  a  bonus,  but  the 
principles  contained  in  the  protest  of  many  of  the  members  were  irresistible. 
**  Ist.  That  the  subject  matter  and  provisions  of  the  said  act  are  not  within  the 
legitimate  scope  of  legislation,  inasmuch  as  it  is  a  mere  contract  by  which  the 
State  is  bound  as  security  for  a  certain  class  or  description  of  citizens,  to  enable 
them  to  borrow  money  for  their  exclusive  use  and  benefit,  without  any  corres- 
ponding advantage  to  the  public,  or  adequate  security  against  loss."  **2d. 
Because  it  is  a  useless  and  prodigal  use  of  the  name  and  credit  of  the  State  for 
particular  advantages  which  name  and  credit  might  be  more  beneficially  em- 
ployed in  procuring  funds  for  general  improvement,  in  which  all  portions  and 
classes  of  the  community  might  partake."  **3.  Because  by  thus  pledging  the 
&ith  of  the  State  for  so  large  a  sum  in  the  manner  and  for  the  objects  afore- 
said, ita  means  are  diminished  and  its  credit  exhausted  for  objects  not  public." 
*^  4th.  Because  the  institution  created  by  the  act  to  which  the  act  aforesaid  is  a 
supplement,  does  not,  in  its  nature  and  the  means  provided  for  its  administra- 
tion, afford  a  sufficient  guarantee  for  its  ultimate  compliance  with  the  contracts 
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CoiisoLiDATiD  it  IB  autborized  to  make,  or  the  accomplishment  of  the  ends  proposed  by  it. 

Bank         j^q^}  |q  q^^q  q{  failure  or  misfortune  the  State  will,   in  consequence  of  the  act 

State  or      A^resaid,  be  compromised  to  an  extent  much  beyond  its  means  to  meet,  and  the 

Louisiana,     citizens  in  general  involved  in  great  distress,  and  exposed  to  great  and  heavy 

burthens,  by  reasons  of  an  act  in  the  anticipated  benefit  of  which  they  were 

not  to  partake."    And  '*  5th.  Because  the  passage  of  the  said  act  has,  in  the 

opinion  of  these  protestants,  a  direct  tendency  to  injure  and  destroy  the  public 

credit,  and  to  embarrass  it  in  its  necessary  pecuniary  operations.**    Thereupon, 

the  counsel  of  the  bank  say,  the  friends  of  the  measure  proposed  to  avoid  these 

objections.     **Thut  the  State  should  be  acknowledged  to  be  a  stockholder  to  the 

amount  of  one  million  of  dollars,  as  a  bonus,  which  being  agreed  to,  the  bill  was 

passed.'* 

Then  what  is  the  contract  so  simplified  that  no  one  can  misunderstand  it? 

The  capital  for  the  use  of  the  stockholders  was  to  be  $2,500,000,  and  to  be 
raised  by  issuing  the  bonds  and  pledging  the  faith  of  the  State.  This  capital  to 
be  raised  was  an  entirely  distinct  thing  from  the  subscription  to  stock  to  secure 
it.  The  amount  of  stock  was,  by  previous  sections  of  the  bill,  $3,000,000,  to 
be  subscribed  by  individuals,  and  secured  by  their  bonds  and  mortgages. 

To  induce  the  State  to  grant  the  charter,  and  raise  the  capital,  it  was  agreed 
that  a  million  of  stock  should  be  added  and  given  to  the  State  as  a  bonus.  The 
individual  stockholders  then  were  to  hold,  in  the  $2,500,000  to   be  raised,  six 

thousand  shares  secured  by  bond  and  mortgage  at  $500  a  share, 6,000 

The  State  two  thousand  shares,  credited  to  her  as  a  bantis,  at 

$500  a  share, 2,000 

Shares, 8,000 

As  the  shares  of  the  State  were  given  as  a  bonus,  in  the  words  of  Bonvier, 
the  consideration  for  those  shares  was  given  to  the  bank;  or  in  plain  language,  the 
shares  were  settled  for  in  full.  They  were  shares  of  stock  fully  paid  for,  and 
should  have  been  credited  in  the  books  of  the  bank  as  stock  paid  in  full.  It  is 
true  dollars  were  not  paid,  nor  did  the  individual  stockholders  pay  a  dollar.  The 
State  then  owned  of  the  capital  $2,500,000  one-fourth  by  agreement  as  a  bonus 
settled,  $625,000:  the  individual  stockholders  owned  $1,875,000. 

By  waste  and  mismanagement,  it  is  supposed  there  will  be  a  loss  of  $500,000, 
or  12i  per  cent  on  the  whole  stock,  or  $375,000  to  the  individual  stockholders, 
and  $125,000  to  the  State.  Had  the  State  been  an  ordinary  partner,  whoee 
stock  was  not  paid  for  as  a  bonus,  the  State  would  have  been  obliged  to  pay  this 
loss  in  money  ;  but  the  liability  for  her  stock,  being  extinguished  by  its  delivery 
for  full  consideration,  this  $125,000  is  to  be  paid  by  the  bonds  and  mortgages  of 
the  individual  stockholders,  pledged  to  pay  it;  and  the  payment  of  this  $125,000 
to  third  persons,  is  the  bonus  given  for  this  charter,  and  all  the  privileges  and 
exemptions  of  the  bank.  In  a  word,  the  bank  gave  the  State  an  interest  in  its 
profits  as  a  bonus,  but  the  State  is  subject  to  loose  nothing  more  than  the  bonus 
stipulated  at  the  time  the  charter  was  granted. 

There  is  no  difference  between  the  liability  of  the  State,  by  this  charter,  and 
its  liability  by  the  charter  of  the  Citizens'  Bank.  The  State  was  to  share  a  part 
of  the  profits  of  the  Citizens*  Bank,  as  a  bonus  for  granting  that  charter.  It  is 
the  participation  in  the  profits  of  a  paitnership  that  constitutes  a  paitner.  The 
State  is  to  participate  in  the  profits  of  the  Citizens*  Bank ;  and  therefore,  is  a 
partner  in  the  bank.  The  State  must,  therefore,  pay  the  losses  of  the  bank 
proportionally  with  the  other  stockholders,  if  the  reasoning  of  the  counsel  be 
correct  and  supports  the  pretensions  of  the  plaintiffs  in  this  case.  But  we  know 
the  intention  of  the  parties — that  the  State  is  liable,  only,  after  the  assets  of  the 
bank,  to  wit:  the  bonds  and  mortgages  of  the  other  stockholders  are  exhausted; 
because  this  was  the  regulation  of  liability  by  the  contract  at  the  time  the  part- 
nership was  formed. 

The  interest  of  the  State  in  the  profits  of  the  Union  Bank  is  a  bonus,  precise- 
ly similar  to  that  in  the  Consolidated  Association  of  Planters,  subjecting  the 
State  to  the  loss  of  the  whole  capital  of  the  bank,  as  to  creditors,  but  containing 
a  contract  between  the  State  and  stockholders,  that  the  State  should  lose  nothmg 
but  its  bonus,  that  is,  the  anticipation  of  profits,  until  all  the  assets  of  the  part- 
nership are  exhausted. 

The  counsel  of  the  bank  says,  it  is  iniquitous  to  receive  profits  in  a  partner- 
ship, without  being  liable  to  the  losses.  Not  so,  if  the  partner  gives  fhU 
consideration  for  exemption  from  the  losses,  and  if  it  be  fully  understood  an4 
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mgreed  upon  by  the  coDtract  of  partnership.  The  State  is  to  receive  a  sntth  of  Consolidated 
the  profits  of  the  Union  Bank,  aod  a  sixth  of  the  profits  of  the  Citizens'  Bank ;  ^^"^ 
but  it  is  not  pretended  it  would  be  liable  to  the  stockholders,  in  case  of  loss  on  statie  or 
their  capital.  This  was  the  bonus  and  valuable  consideration  for  whicti  the  Louisiana. 
eharter  was  gradted  and  agreed  upon  by  the  law  or  contract  establishing  the 
banks.  I  agree  to  give  to  my  partner  five  hundred  dollars  to  bear  all  the  losses 
of  ^e  firm  in  case  we  fail.  That  this  is  a  fair  and  legal  contract  no  one  can 
doubt.  So,  in  the  case  before  the  court:  the  State  gave  full  consideration  for  the 
hontu  of  a  fourth  of  the  profits  of  the  bank,  and,  in  doing  so,  made  a  lawful 
contract,  which  necessarily  implied  an  exemption  from  the  losses,  or  it  would 
have  been  no  bonus.  Every  article  quoted  by  the  counsel,  from  the  Civil  Code 
and  other  authors,  show  that  a  partnership  is  a  commutative  contract,  in  which 
the  parties  regulate  their  respective  rights  and  liabilities,  at  least,  between  them- 
selves, by  the  contract.  It  is  true,  they  cannot  contract  simply  that  one  shall 
share  the  profits,  without  being  liable  for  the  losses ;  because,  that  would  be  a 
contract  without  consideration.  But  one  can  legally  give  a  full  consideration  to 
be  exempted  from  liability  to  the  losses,  not  as  to  third  persons,  but  between 
themselves.  And  this  is  precisely  what  the  State  did  by  giving  full  considera- 
tion for  a  share  in  the  profits  of  the  Consolidated  Association,  and  therefore,  by 
necessary  implication,  exemption  from  the  losses  beyond  the  bontis.  The  State 
loses  her  stock  settled  in  full,  and  nothing  else.  The  individual  stockholders  lose 
that  proportion  of  their  stock  which  they  are  called  upon  to  pay  to.  extinguish 
the  losses  of  the  bank. 

There  is  nothing  iniquitous  or  unusual  in  a  contract  by  partners,  as  between 
themselves,  that  one  should  be  exempted  from  contribution  for  losses. 

To  prove  the  iniquity  of  such  a  partnership,  the  counsel  of  the  plaintifif  re- 
lies, with  great  confidence,  on  article  2785  of  our  Civil  Code.  **  A  stipulation 
that  one  of  the  contracting  parties  shall  participate  in  the  profits  of  a  partnership, 
bat  shall  not  contribute  to  losses,  is  void,  both  as  regards  the  partners  and  third 
persons."  This  is  true  as  applied  to  simple  partnership  not  qualified  by  con- 
tract. It  would  be  a  stipulation  to  receive  profits  without  consideration,  and 
obligate  the  copaitner  to  pay  those  profits  without  consideration.  In  a  word,  it 
would  be  an  obligation  without  a  cause  or  consideration,  and,  under  article  1887 
of  the  Civil  Code,  could  have  no  effect.  See,  also,  articles  1890,  1891.  But 
then,  partnership  is  a  commutative  contract.  Art.  2772.  Credit  may  form  the 
capital.  Art.  2780.  The  profits  are  regulated  by  the  contract.  Art.  1782. 
And  so,  also,  the  losses.  Art.  2784.  If,  therefore,  the  parties  agree,  not  with- 
oat  cause,  but  for  full  consideration  settled  and  well  understood  and  agreed  upon 
by  the  contract,  that  one  shall  bear  all  the  losses  and  the  other  be  entirely 
exonerated  from  them,  the  contract  is  valid.  And  in  the  words  of  the  Civil 
Code,  **  the  agreements  thus  legally  entered  into,  have  the  eflfects  of  laws  upon 
those  who  have  entered  in  them.     Art.  1805. 

The  last  clause  of  article  2785,  relied  upon  more  peculiarly,  governs  this  case. 
'*  In  the  case  of  a  partnership  in  commendam  the  liability  to  loss  may  be  limited 
to  the  amount  of  stock  furnished."  The  State  is  liable  to  third  persons  to  the 
amount  of  the  bonds  given  for  the  capital,  but  as  to  her  partners,  is  liable  only  to 
the  amount  of  her  stock ;  and  that  they  have  already  settled,  by  contract,  to  be 
a  bonus  from  the  corporation  to  the  State  of  Louisiana. 

In  support  of  the  foregoing  views  the  court  is  referred  to  Story  on  part- 
nership, pages  23,  24,  25,  26,  27,  28,  29,  where  the  principles  for  which  we 
contend  are  clearly  elucidated  and  established. 

Collier  lays  down  the  principle  in  the  following  language:  **  It  is  not  necessa- 
ry that  every  party  to  the  contract  should  undertake  to*  share  the  loss.  A  man, 
on  entering  a  partnership,  may  stipulate  to  be  free  from  all  liability  to  loss;  and 
such  stipulation  will  hold  good  as  between  himself  and  his  co-contractors.  In 
such  a  case,  he  will  still  be  a  partner,  enjoying,  in  addition  to  the  advantages  of 
partnership,  the  indemnity  afforded  him  by  his  companions."  See,  also,  pages 
12,  33,  34,  27,  68,  69,  74,  75. 

But,  if  we  are  mistaken,  when  we  say  that  the  principles  embodied  in  articles 
2784  and  2785  of  the  Civil  Code,  relied  upon  by  the  counsel  for  the  plaintiff, 
are  not  violated  by  the  contract  between  the  State  and  the  stockholders  of  the 
bank,  then,  we  add,  that  the  act  of  the  Legislature  of  1828,  acknowledging  the 
State  to  be  a  stockholder  to  the  amount  of  one  million  of  dollars ,  as  a  bonits,  is 
ta  mocb  the  law  of  the  land  as  the  articles  of  the  Civil  Code  just  quoted.    A 
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CoxsoLiDATED  subsoqueDt  law  has  excepted  the  operatioas  of  these  articles,  of  the  code  so  fiir 
Bank         gg  ^^y   might  have  been  applicable  to  the  State  and  the  bank  and  the  rights  of 
State  op      ^^®  parties  before  the  court  are  entirely  independent  of  the  code,  and  are  to  be 
Louisiana,     determined  by  the  law  of  1828. 

The  same  power  that  established  the  Civil  Code  can  alter  or  amend  any  pro- 
vision of  it,  so  far  as  the  case  before  the  court  is  concerned  it  has  been  done. 
The  State  has  passed  a  law  modifying  the  general  principles  applicable  to  part- 
nership, so  far  as  they  applied  to  the  stockholders  of  the  Consolidated  Bank  and 
itself,  but,  in  lieu  thereof^  it  has  said,  we  will  agree  among  ourselves  that  we  will 
not  be  bound  towards  each  other  as  partners;  but  as  regards  third  persons, 
creditors  of  the  bank,  we  will  establish  no  new  rule.  Can  this  right  of  the  State 
to  make  such  an  agreement,  and  to  pass  a  law  in  confonuity  with  it,  be  ibr  one 
moment  doubted,  even  if  it  were  admitted  to  be  conti*ary  to  good  faith  and  fair 
dealing,  which  is  denied  ?  No  one  can  gainsay  the  power  of  the  State  to  do  so. 
It  can  regulate  by  law  its  contracts  when  individuals  cannot. 

This  suit  is  a  call  upon  the  State  to  contiibute,  propoitionally  with  the  stock- 
holders, by  subscription  upon  their  bonds  and  mortgages,  to  pay  for  the  capital 
and  interest  of  the  bonds  issued  by  the  State.  But  the  sixth  section  of  the  act 
which,  with  the  seventh,  forms  the  contrast  with  the  State,  shows  conclusively 
that  the  stockholders,  by  subscription,  agreed  that  the  bonds  of  the  State  and 
interest,  should  be  wholly  paid  out  of  the  bonds  and  mortgages  of  the  individual 
stockholders,  and  not  by  the  State. 

The  sixth  section  of  the  charter  reads  as  follows :  **  That  the  bonds,  with 
piivileged  moitgage,  for  the  sum  of  three  million  dollars  subscribed  by  the  stock- 
holders of  the  said  Consolidated  Association,  in  order  to  guarantee  the  loan  of 
two  million  five  hundred  thousand  dollars,  shall  be  deposited  in  the  office  of  said 
institution  for  safe  keeping,  and  as  a  guarantee  for  the  reimbursement  of  the 
piincipal  and  interest  of  the  bonds  given  by  the  State,  and,  moreover,  all  the 
hypothecary  obligations,  of  whatever  nature,  subscribed  by  individuals  in  favor  of 
SHid  Consolidated  Association,  shall  sei've  as  a  special  guarantee  and  security  for 
the  reimbursement  of  said  capital  of  two  million  five  hundred  thousand  dollars, 
and  the  interest  thereof,  and  shaU,  for  that  purpose,  be  deposited  in  the  office  of 
said  institution  ;  inasmuch  as  the  said  Consolidated  Association  is  bound  for  the 
reimbursement  of  said  bonds  subscribed  by  the  State,  at  their  respective  instal- 
ments, and  to  pay  the  semi-annual  interest,  until  the  whole  amount  of  the 
principal  is  reimbursed."     Sec.  6,  act  of  1828,  p.  32. 

The  State  gives  bonds  to  thd  amout  of  two  million  five  hundred  thousand 
dollars  to  raise  the  capital  of  the  bank.  The  bank  is  now  in  liquidation,  and  the 
whole  business  is  to  pay  these  bonds.  Is  a  fourth  of  these  bonds  to  be  paid  by 
the  State,  or  does  the  sixth  section  of  the  contract  provide  a  specific  i^nd  for 
their  payment  ?  It  provides,  that  is,  it  was  agreed  by  the  parties  to  the  contract, 
that  the  bonds  with  privileged  mortgage  for  the  sum  of  $3,000,000  subscribed 
by  the  stockholders  of  the  Consolidated  Association  to  guai'antee  the  loan  of 
$2,500«000,  ^*  should  be  deposited  in  the  office  of  the  institution  for  safe  keep- 
ing, as  a  guarantee  for  the  reimbursement  of  the  principal  and  interest  of  the 
bonds  given  by  tbe  State ;  inasmuch  as  the  Consolidated  Association  is  bound  for 
the  reimbursement  of  said  bonds,  subscribed  by  the  State,  at  their  respective 
instalments,  and  to  pay  the  semi-annual  interest,  until  the  whole  amount  of  the 
principal  is  reimbursed.'' 

Now,  since  it  was  specially  agreed  that  the  debt  of  the  bank  for  its  capital 
should  be  paid  by  these  bonds,  how  can  the  State  be  called  upon  to  pay  a  fourth 
part  of  that  debt  ?  By  the  sixth  section,  provision  having  been  made  for  the 
payment  of  the  whole  dabt^  so  that  the  State  could  not  lose  any  thing  by  becom- 
ing a  stockholder,  except  by  the  bankruptcy  of  the  stockholders,  and  the  insuf- 
ficiency of  their  bonds,  it  became  necessary  to  offer  the  State  some  inducement 
to  take  that  risk,  and  as  a  borius  for  a  valuable  chaiter.  The  bank  had  nothing 
to  offer  but  the  profits  it  should  make ;  for  the  stockholders  had  not  paid  a 
dollar.  On  the  contrary,  they  were  entitled  to  borrow,  and  no  doubt  did  bon-ow 
three -fifths  of  the  capital,  by  loans  upon  their  stock  to  fifty  per  cent,  that  is, 
$  1,500,000  out  of  $2,500,000.  But  as  profits  were  contemplated,  it  was  agreed 
that  the  State  should  have  one  fourth  of  these  profits  as  a  bonus.  This  is  the 
plain  simple  interpretation  of  these  two  sections  forming  the  contract,  and  they 
admit  of  no  other  constiiiction  when  taken  together. 
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Now,  the  boads  thus  deposited  to  pay  for  the  money  borrowed,  Coksot.idated 

amounted  to #3,000,000         Ban'c 

Two  hundred  and  twenty-nine  shares  of  stocli  have,  by  some  means,  State  of 

been  extinguished,  and  of  coui*8e  the  bonds  for  that  stock,        119,500     Louisiajia. 


There  remains $2,880,500 

in  bonds  besides  forty -one  shares,  for  which  the  bank  has,  in  lieu  of  the  bonds, 
the  property  mortgaged  to  pay  about  $1,800,000  of  the  money  borrowed.  Thus 
there  is  a  million  surplus  of  the  undoubted  fund,  specially  appropriated  by 
agreement  to  reimburse  the  money  borrowed  for  the  bank.  How  then  can  the 
State  be  called  upon  to  pay  or  contribute  anything  ?  When  the  funds  provided 
by  agreement  to  pay  the  bonds  are  exhausted,  then  the  State  by  its  contract,  or. 
by  the  law,  will  be  bound  to  pay  the  whole  unpaid  balance  of  her  bonds ;  but 
has  for  full  consideration  a  contract  that  it  shall  be  paid  by  fiinds  pledged  for  the 
purpose,  if  sufficient. 

The  act  under  which  this  call  for  contribution  is  made,  contemplates  the  same 
thing;  and  could  contemplate  nothing  eke.  It  was  approved  the  6th  of  April, 
1847.  The  6th  section,  page  77,  of  the  acts  of  that  year,  requires  the  managers 
to  impose  on  the  stockholders  who  have  given  stock  obligations,  a  contribution, 
independently  of  the  money  borrowed  by  them,  to  pay  regularly  all  the  obliga- 
tions contracted  by  the  State  for  them.  This  law  never  intended  to  impose  a 
contribution  on  the  State,  but  on  the  bonds  and  mortgages  which,  by  the  char- 
ter or  agreement^  were  to  reimburse  all  the  liabilities  of  the  State  for  the  bank, 
80  that  it  was  a  bonus  and  nothing  else,  for  which  the  State  granted  the  charter, 
and  never  did  enter  into  a  simple  partnership  of  profits  and  losses  with  the  bank. 
And  the  bonits  was  small  compared  with  those  which  the  State  exacted  and  re- 
ceived from  other  banks  before,  about  the  time  of,  and  after  the  incorporation  of 
the  Consolidated  Association  of  Planters,  which  affords  a  cotemporaneous  expo- 
sition of  this  charter,  if  there  was  any  doubt  upon  the  sections  under  discussion. 

The  Louisiana  State  Bank,  incorporated  the  14th  of  March,  1818,  gave  a 
bonus  in  money  of  $100,000.  The  Orleans  Bank  for  renewing  her  chaiter  with 
a  small  capital  of  $500,000,  for  twenty-four  years,  gave  a  bonust  in  money,  of 
$25,000.  The  City  Bank  gave  $3,000  per  annum  for  a  charter  for  twenty 
years,  with  a  capital  of  $2,000,000.  The  Exchange  and  Banking  Company,  for 
a  capital  of  $2,000,000  and  a  charter  for  twenty  years,  gave  a  bonus  of  $40,000; 
see  Acts  of  1835,  p.  203.  The  Canal  and  Banking  Company,  incorporated  in 
1832,  with  a  capital  of  $4,000,000,  gave  a  bonus  which  will  probably  amount  to 
$1,000,000.  The  bonuses  of  the  CarroUton  Bank  and  Gas  Light  Bank  was 
enormous.     The  Citizens  and  Union  Banks  gave  a  sixth  of  their  profits. 

The  forty-first  section  of  the  charter  of  the  Gas  Bank,  presents  a  case  being 
parallel  to  that  before  the  court,  and  with  regard  to  which,  such  a  construction 
as  is  contended  for  in  this  case,  never  was  thought  of  or  pretended.  James  H, 
Caldwell  was  allowed  five  hundred  shares  of  the  stock  of  the  Gas  Light  and 
banking  Company  as  paid  for,  although  he  had  not  paid  a  dollar.  For  the  trans- 
fer to  the  company  of  privileges  he  had  obtained  from  the  Legislature,  he  was 
entitled  to  the  profits  of  the  stock,  but  could  not  be  rendered  liable  for  any 
losses,  because  his  stock  was  considered  settled.     Acts  of  1835,  p.  109. 

Whenever  the  State  took  stock  in  a  bank,  she  subscribed  and  paid  her  share  as 
in  the  case  of  the  Bank  of  Louisiana  and  Mechanics  and  Ti'ader's  Bank,  and  did 
nottisk  as  a  bonus  that  which  was  the  essence  of  the  contract  of  partnership,  to 
be  entitled,  of  right,  to  a  share  of  the  profits,  if  she  subjected  herself  to  the 
losses. 

The  great  distinction  between  good  and  bad  governments  and  between  the 
two  leading  parties  in  all  governments  is,  that  the  one  strive  to  legislate,  judge 
and  execute  for  individuals,  in  order  that  as  many  as  possible  may  live  on  the 
public  and  at  the  most  extravagant  rates.  The  other  party  and  good  govern- 
ment struggle  for  a  system  of  legislation,  judgment  and  execution,  that  sup- 
ports as  few  as  possible  at  the  public  expense  and  for  fair  but  moderate  compen- 
sations, and  indeed,  urges  all  to  contribute  to  the  welfare  of  the  St-ate,  and  make 
sacrifices  for  it,  not  to  depredate  upon  it.  The  one  party  are  always  the 
friends  of  power  and  its  favorites ;  the  other  is  generally  the  fiivored  party  of 
the  great  body  of  the  people. 

We  submit  to  the  court  whether  the  present  suit  is  not  a  mere  effort  of  an 
hundred  individuals  to  compel  the  State  to  aid  in  paying  their  debts. 
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Consolidated      The  judgment  of  the  court  {Rost,  J.  recused  himself,  being  a  stockholder  in 

^,  the  bank,)  was  pronounced  by 

State  of  Slidell,  J.     The  object  of  this  suit  is  to  recover  from  the  State  vi  present 

sum  of  Si 2,000 ;  and  to  obtain  a  further  decree  adjudging  the  liability  of  the 

State  to  **  contribute  as  a  stockholder,  at  all  times  when  necessary,  its  proper 

proportion  towards  paying  the  debts  of  said  bank." 

For  a  proper  consideration  of  the  question  thus  presented,  it  is  necessaiy  to 
notice  somewhat  in  detail  the  legislation  pertinent  to  the  subject,  more  particu- 
larly the  original  and  amended  charter  of  the  corporation,  and  also  such  portions 
of  the  evidence  as  have  been  considered  material  by  counsel. 

In  1827,  the  Consolidated  Association  of  the  Planters  of  Louisiana  was  incor- 
porated by  act  of  the  Legislature. 

Its  capital  was  fixed  at  $2,000,000,  to  be  raised  by  loan.  The  subscriptions  of 
the  stockholders,  who  were  to  be  planters  exclusively,  were  to  be  an  amount  of 
82,500,000,  divided  into  shares  of  $500  each,  and,  as  the  charter  expresses, 
**were  intended  to  secure  the  loan  of  two  millions."  The  association  was 
athorized  to  raise  this  capital  by  issuing  a  series  of  bonds  payable  in  five,  ten,  and 
fifteen  years,  with  five  per  cent  interest ;  and  to  secure  the  capital  and  interest  of 
these  bonds  the  subscribers  were  required  to  give  mortgages  on  immovable  prop- 
erty for  the  amount  of  their  subscriptions.  The  subscribers  were  to  be  entitled 
to  a  credit  equal  to  half  the  amount  of  their  shares.  No  dividends  were  to  be 
made  of  the  profits ;  they  were  to  be  employed  as  they  accrued,  in  discounts  un- 
til the  expiration  of  the  charter  in  1842;  were  to  remain  as  a  guarantee  of  the 
liabilities  of  the  corporation,  and  not  be  actually  distributed  until  those  liabilities 
were  fuUy  paid.  At  the  end  of  each  year,  however,  they  were  to  be  formally 
credited  in  account  to  each  stockholder,  in  the  same  manner  as  if  payment  were 
to  be  made  immediately.  The  administration  was  to  be  confided  to  a  board  of 
seven  directors,  to  be  elected  by  the  stockholders,  and  a  comptroller  was  to  be 
appointed  biennially  by  the  governor  of  the  State,  with  powers  of  inspection^ 
^.;  and  whose  duty  it  was  made  to  furnish  an  annual  report  to  the  Legislature. 
The  capital  stock  of  the  association  was  exempted  from  taxation  during  its  char- 
ter, and  the  charter  comprised,  besides  the  usual  franchises,  the  privileges  of 
banking. 

The  confidence  which  the  founders  of  this  corporation  had  felt  in  the  practica- 
bility of  procuring  a  loan  of  $2,000,000  by  a  sale  of  its  bonds,  secured  by  mort- 
gages of  the  property  of  its  stockhoklers  and  their  personal  obligations  as  such, 
proved  illusory;  and  hence,  we  find  them  at  the  ensuing  session  asking  from  the 
fitate  a  pledge  of  its  faith  to  aid  them  in  efifecting  the  loan. 

This  application  appears  to  have  encountered  a  very  strong  opposition.  It  was 
resisted,  as  appears  from  a  formal  protest  entered  upon  the  House  journal,  upon 
various  grounds,  and  among  others  as  an  abuse  of  the  name  and  credit  of  the 
State  in  favor  of  individual  citizens  for  objects  not  of  general  interest,  and  under 
circumstances  not  assuring  the  State  against  ultimate  loss.  This  resistance, 
however,  was  ineflfectual,  and  the  amendatoiy  act  of  1828  was  passed. 

By  the  first  section  of  this  act  the  capital,  which  the  company  had  been  author- 
ized to  borrow,  was  raised  to  $2,500,000 ;  and  it  was  also  enacted  **  that  the  aum 
of  $2,500,000,  divided  into  shares  of  $500  each,  to  be  subscribed  to  gnarhutee 
the  reimbursement  of  the  loan,  shall  be,  and  is,  hereby  increased  tu  three  mil- 
lions of  dollars,  subject,  however,  to  the  provisions  of  the  act  of  1827."  To 
facilitate  the  negotiation  of  the  loan  of  $2,500,000,  the  faith  of  the  State  was, 
by  the  3d  sectioof  pledged  for  the  reimburvement  of  tiie  capital  and  interest  of 
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that  8am;  and  by  tlie  4th  section,  the  Gbvernor  was  authorized  to  execute  bonds  Cohsolidatso 

Bank 
to  that  amount  under  the  seal  of  the  State.     By  the  5th  section  it  was  enacted  ,., 

**that  said  bonds  may  be  transferred  by  the  endorsements  of  the  president  and      Btate  or 
^  LouiaiAHA. 

caahier  of  said  Consolidation   Association,  either  to  the  order  of  any   person 

whatever  or  to  the  bearer;  and  said  endorsements  shall  mention  the  place  where 
the  semi-annual  interest  on  said  obligations  shall  be  paid.  Then  follow  two  sec- 
tions, to  which  the  arguments  of  counsel  have  been  particularly  directed,  and 
which  it  is  proper  to  recite  at  length. 

The  6th  section  of  the  charter  reads  as  follows  :  That  the  bonds,  with  privi« 
leged  mortgage,  for  the  sum  of  three  million  dollars  subscribed  by  the  stock- 
holders of  the  said  Consolidated  Association,  in  order  to  guarantee  the  loan  of 
two  million  fi^e  hundred  thousand  dollars  shall  be  deposited  in  the  office  of  said 
institution  for  safe  keeping,  and  as  a  guarantee  for  the  reimbursement  of  the 
principal  and  interest  of  the  bonds  given  by  the  State ;  and,  moreover,  all  the  hy- 
pothecary obligations,  of  whatever  nature,  subscribed  by  individuals  in  favor  of 
said  Consolidated  Association,  shall  serve  as  a  special  guarantee  and  security  for 
the  reimbursement  of  said  capital  of  two  million  five  hundred  thousand  dollars, 
and  the  interest  thereof,  and  shall,  for  that  purpose,  be  deposited  in  the  office  of 
said  institution,  inasmuch  as  the  said  Consolidated  Association  is  bound  for  the 
reimbursement  of  said  bonds  subscribed  by  the  State,  at  their  respective  instal- 
ments, and  to  pay  the  semi-annual  interest,  until  the  whole  amount  of  the 
ffl^incipal  is  reimbursed.     Section  6th,  act  of  1828,  page  32. 

The  7th  section  is  as  follows :  That  the  State  shall  be,  and  is  hereby  acknow- 
ledged to  be  a  stockholder  to  the  amount  of  one  million  of  dollars  as  a  bonus  (que 
I'EtBt  sera  reconnu  actionnaire  pour  une  somme  d'un  million  de  piastres,  k  titre 
de  bonus,)  on  condition,  however,  that  the  credit  granted  to  the  State,  in  con- 
sideration thereof^  shall  be  two  hundred  and  fifty  thousand  dollars,  without  de- 
dication, and  during  the  entire  duration  of  the  charter ;  and  that  the  State  sliaO 
pay  interest  on  the  whole  or  a  part  of  its  credit,  as  the  case  may  be,  whenever 
it  shall  make  use  of  the  same ;  and  moreover,  the  dividend  arising  from  the  said 
one  milKoQ  of  dollars  stock  shall  be  paid  to  the  State  treasurer  in  l^e  same  pro- 
portions, and  at  the  same  time  that  the  dividends  accruing  to  other  stockhoklers 
are  to  be  paid. 

By  the  10th  section  the  governor  was  authorised  to  deliver  these  bonds  to  the 
corporation.  By  subsequent  sections  the  secretary  of  State  and  the  attorney 
general  were  invested  with  authority  to  examine  the  securities  offered  by  stock- 
holders, and  to  require  additional  securities  if  considered  necessary,  or  else  a 
reductk>n  of  the  number  of  the  stockholder's  shares  to  an  amount  for  which  the 
security  ofifered  by  him  should  be  thought  a  sufficient  guarantee.  The  number 
ctf  directors  was  increased  to  twelve,  of  whom  six  were  to  be  appointed  by  the 
governor. 

Under  this  charter  the  corporation  was  organized,  its  capital  being  a  fund  of 
$2,500,000,  borrowed  upon  the  State  bonds.  Its  list  of  stockholders,  as  kept  by 
the  corporation,  exhibited  eight  thousand  shares,  three  million  as  subscribed  by 
individuals,  and  one  million  for  the  State.  In  July,  1831,  a  dividend  was  declared 
and  credited  to  the  different  stockholders,  as  directed  by  the  act  of  1827.  Sub- 
sequent dividends  were  declared  in  like  manner.  They  amounted  in  aU  to 
twelve  and  a  half  per  cent.  The  dividend  account  of  the  State  exhibited  a 
credit  iu  its  favor  of  $125,000.  The  State  was  apprised  of  these  credits  through 
the  annual  repoit  of  the  comptroller.  In  1830  an  act  was  passed  relative  to  the 
corporation,  the  8th  section  of  which  directed  that  a  payment  of  four  thousand 
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CoK.ooMDATED  dolkrs  should  be  made  to  the  secretary  of  State  and  attorney  general  for  ser- 

;.,  vices  rendered,  and  to  be  tendered  to  the  corporation ;  and  the  9th,  that  the  cor- 

0TATX  ov      poration  should  advance  that  sum,  and  be  reimbursed  in  principal  and  interest 

**oat  of  the  monies  that  shall  accrue  to  the  State  at  the  expiration  of  the  charter, 

in  its  capacity  of  stockholder  in  the  sum  of  one  million  of  dollars. 

On  the  23d  of  July,  1842,  the  directors  became  satisfied  that  the  losses  suf- 
fered by  the  bank  for  several  years  previous,  had  amounted  to  a  sum  more  than 
sufficient  to  absorb  the  profits  which  had  been  carried  as  dividends  to  the  credit 
of  the  accounts  of  the  stockholders ;  and  a  resolution  was  passed  to  annul  those 
credits,  and  carry  the  whole  amount  of  the  previously  declared  dividends,  mak- 
ing an  aggregate  sum  of  five  hundred  thousand  dollars,  to  the  credit  of  the  pro- 
fit and  loss  account.  The  State*s  dividends  were  annulled  in  the  same  manner 
as  those  of  the  individual  stockholders. 

The  subsequent  operations  of  the  bank  have  disclosed  the  fact  that  there  will 
be  a  loss  to  the  stockholders ;  the  assets  of  the  bank  will  be  insufficient  to  meet 
its  debts,  including  the  bonds  issued  by  the  State  and  the  accruing  interest 
thereon ;  and  that  a  contribution  will  be  required  from  the  stockholders,  to  meet 
the  deficiency.  In  contemplation  of  this  state  of  afifairs,  a  law  was  passed  pro- 
viding, inter  alia^  that  the  managers  of  the  Consolidated  Association  should  be 
authorized  to  extend  the  term  of  payment  of  the  bonds  of  the  State  six,  nine, 
twelve,  fifteen,  and  eighteen  years.  They  were  also  authorized  to  negotiate  with 
the  bondholders  to  procure  the  release  of  the  State,  upon  the  accomplishment 
of  which,  the  stockholders  were  to  have  the  exclusive  management  of  the  bank. 
The  duty  was  enjoined  upon  its  managers  of  applying  specially  the  proceeds  of 
all  property  sold  to  satisfy  stock  obligations,  to  the  redemption  of  the  bonds  of 
the  State  issued  for  its  account.  It  was  also  made  their  duty  to  require  such 
annual  or  periodical  payment  from  the  stockholders,  independently  of  their  stock 
obligations,  as  would  accumulate  a  fund  sufficient  to  meet  faithfully  and  regular- 
ly the  obligations  of  the  State  for  the  account  of  the  bank. 

In  compliance  with  the  provisions  of  this  act,  the  managers  of  the  bankt  after 
an  examination  of  its  aflfairs,  came  to  the  conclusion  that  a  sum  of  about  $500,000, 
payable  in  seventeen  years  by  equal  instalments  without  interest^  would  be  re- 
quired to  meet  the  deficiency,  and  a  resolution  was  passed  in  June,  1847,  direct- 
ing six  dollars  to  be  paid  as  a  contribution  on  each  share  of  stock  on  ther  1st 
June,  1849. 

Application  was  made  to  the  Legislature  for  an  appropriation  of  $12,000,  being 
the  amount  of  contribution  claimed  by  the  bank  as  dtre  from  the  State  on  two 
thousand  shares,  at  $500  per  share,  and  the  governor  recommended  an  appro- 
priation. But  the  Legislature  being  divided  in  opinion  as  to  the  liability  of  the 
State,  an  act  was  passed  by  which  it  was  enacted  **That  the  Consolidated  Asso- 
ciation is  authorized  and  empowered  to  sue  the  State  for  the  purpose  of  testing 
the  liability  of  the  State  to  contribute  as  a  stockholder  for  losses  sustained  by 
said  association." 

It  will  be  observed  that  the  clause  of  the  charter  in  which  the  State  is  acknowl- 
edged to  be  a  stockholder,  and  admitted  to  a  participation  in  the  contemplated 
profits  of  the  company,  is  qualified  by  an  expression  to  which,  very  properly,  the 
argument  of  counsel  have  been  earnestly  directed.  The  State  shall  be,  and  is 
hereby  acknowledged  to  be  a  stockholder  to  the  amount  of  one  million  of  dol- 
lars as  a  honua,''^  **L*£tat  serareconnu  actionnaire  pour  une  somme  d'un  mil- 
lion de  piastre,  ^  titre  de  bonus."  It  is  undoubtedly  our  duty  in  interpreting  a 
statute,  to  attribute,  if  possible,  some  force  and  meaning  to  all  its  words.     What 
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then  is  the  meaning  of  these  expressions:  **  as  a  bonus;"  *'&  titre  de  bonos."  Consolidatbd 
And  how  far  do  they  qualify  or  aifect  the  antecedent  terms?  ^^ 

,  A  bonus  is  defined  by  Bouvier,  in  his  law  dictionary,  to  be  a  premium  paid  to  State  of 
a  grantor :  as  the  bank  pays  a  bonus  to  the  State  for  its  charter — a  consideration 
given  for  what  is  received.  We  regard  it  as  fairly  implying  an  advantage,  a 
benefit  given  in  return  for  the  benefit  received,  or  an  inducement  to  the  grantor 
for  conferring  that  benefit.  It  is  a  matter  which  pertains  to  the  history  of  cor- 
porations in  this  country,  where  they  have  been  so  much  multiplied,  that  legis- 
latures have  been  disposed  to  take  advantage  of  the  avidity  of  individuals  to  ob- 
tain charters,  specially  for  banking  purposes,  and  have  been  in  the  habit  of  ex- 
acting a  species  of  public  compensation  for  the  privileges  and  advantages  confer- 
red. Hence  the  term  bonus  has  become  a  familiar  one,  and  is  associated  in  its 
common  acceptance  with  the  idea  of  some  advantage,  benefit,  quid  pro  quo, 
stipulated  for  the  public. 

That  such  is  the  fair  import  of  the  term,  may  be  gathered  from  frequent  in- 
stances in  our  own  statute  book  and  those  of  other  States. 

Thus,  in  the  17th  section  of  the  charter  of  the  Louisiana  State  Bank,  the 
grantor  says:  **In  consideration  of  the  privileges  and  benefits  conferred  by  this 
ict  upon  the  said  bank,  the  president,  directors,  and  the  company  thereof,  shall 
pay  to  this  State  the  sum  of  one  hundred  thousand  dollars,  in  the  following 
manner,  to  wit,  ten  thousand  dollars  as  soon  as  the  bank  shall  go  into  operations, 
and  ten  thousand  dollars  per  annum  during  the  nine  next  succeeding  years.'* 
In  the  digest  of  the  statutes  made  under  the  authority  of  the  legislature,  this 
provision  is  noted  in  the  margin,  by  the  learned  compiler,  as  the  bonus  to  be 
paid  by  the  State ;  and  is  so  termed  by  the  lawgiver  himself  in  a  subsequent  act 
amendatory  of  the  same  charter.     M oreau's  Digest,  vol.  1 ;  75,  78. 

In  the  amendatory  charter  of  the  Carrollton  Bank,  sundry  heavy  burdens 
were  imposed  in  consideration  of  the  benefits  granted;  and,  among  others,  it  was 
obliged  to  pay  to  the  Male  Orphan  Asylum  of  New  Orleans,  annually,  the  sum 
of  five  hundred  dollars  during  the  space  of  ten  yean.  The  foregoing  bonits, 
said  the  statute,  shall  be  considered  a  full  consideration  for  any  right  on  the  part 
of  the  State  to  tax  the  company.  The  Canal  Bank,  by  the  stipulation  (sec.  26 
Acts  of  1831,  56,)  that  at  the  expiration  of  thirty  five  years  its  canal,  road, 
niachines  &c.,  should  be  vested  in  the  State,  gave  a  bonus  which  has  perhaps 
coet  that  corporation  a  million  of  doUars. 

The  Exchange  Bank,  (Acts  of  1835,  203,)  in  consideration  of  the  exemp- 
tion of  its  capital  stock  from  taxation,  agreed  to  pay  into  the  treasury  of  the 
State  $40,000. 

In  short,  the  statute  books  abound  with  these  impositions  of  bonus,  some  m 
nomine,  others  in  an  indirect  form;  some  heavier,  some  lighter,  accordingly 
perhaps,  to  the  prevailing  tone  of  the  legislature,  or  the  eagerness  of  the  par- 
ticuJar  applicants. 

It  seems  to  us  impossible  to  reconcile  the  fair  and  every  day  import  of  this 
expression  with  the  interpretation  claimed  by  the  counsel  for  the  plaintifiT. 
They  say  it  was  a  privilege,  an  advantage,  a  bonus  to  the  State,  to  be  admitted 
as  a  stockholder,  on  the  same  footing  as  other  stockholders;  to  share  in  profits  if 
made;  to  be  liable,  like  the  other  stockholders  if  losses  were  incurred,  to  con- 
^bute  towards  those  losses.  But  this  cwnot  be  said  to  meet  the  idea  of  a  bo- 
nus, especially  when  we  consider  who  were  the  contracting  parties.  The  State 
held  in  its  own  hand,  the  power  of  granting  or  witliholding  corporate  franchises; 
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CoNsoLiDATZD  of  gTaiitiiig  OF  Withholding  the  aid  of  its  faith  and  credit.    The  bank  was  the 
p^  creature;  the  State  the  creator.    It  seems  to  involve  almost  an  absurdity  in 

Statk  or  terms,  to  construe  the  clause  as  contended  for,  if  we  bring  the  State  and  the 
few  citizens  who  asked  the  charter,  face  to  face,  and  suppose  the  latter  saying 
to  the  former,  give  us  the  privileges  and  franchises  of  a  corporation,  lend  us 
your  bonds  to  the  amount  of  two  and  a  half  millions  to  enable  us  to  borrow 
money;  and  as  a  bonus  for  your  liberality  you  shall  have  the  privilege  of  being  a 
stockholder,  on  an  equal  footing  with  us  to  the  amount  of  one  million ;  sharing 
our  profits  if  we  gain,  but  sharing  our  losses  if  we  lose. 

We  think  it  has  been  well  said  by  the  counsel  for  the  defendant,  that  upon 
the  hypothesis  of  the  plaintiff,  when  carried  out  to  its  practical  consequences, 
the  State  could  not  in  any  result  that  might  occur,  receive  a  real  bonus.  If  the 
money  borrowed  on  the  faith  of  the  State  for  the  bank's  capital,  should,  at  the 
close  of  her  aifairs,  be  found  intact  to  an  amount  adequate  to  meet  all  liabilities, 
and  no  more,  these  individuals  and  the  State  would  stand  on  precisely  equal 
footing.  Neither  would  be  a  dollar  out  of  pocket ;  neither  would  have  received 
a  dollar  of  gaui.  The  State  in  that  case  could  not  be  said  to  have  received  a 
bonus. 

If  profits  were  realized,  and  a  surplus  left  after  discharging  all  liabilities,  the 
State  and  the  individuals  would  share  it  proportionabiy,  and  in  tiiis  equality  we 
find  no  bonus. 

If  k>sses  were  sustained,  and  the  State  is  to  pay  an  equal  share  of  those  los- 
ses, and  thus  stand  upon  an  equal  footing  with  the  individuals  with  whom  it  is 
associated^  with  what  propriety  can  it  be  said  to  have  received  a  bonus  from 
them? 

It  is,  indeed,  with  much  reason  asserted  on  the  part  of  the  defence,  that  accord- 
ing to  the  plaintiff's  construction,  the  State,  instead  of  receiving  a  bonus  from  the 
stockholders,  has,  in  reality,  given  them  one  for  the  privilege  of  engaging  in  the 
enterprise  on  an  equal  footing  with  them.  It  gave  them  not  only  the  usual 
corporate  privileges  and  franchises,  coupled  with  banking  powers  and  the  ex- 
enoption  from  taxation,  but  assumed,  in  the  issue  of  its  bonds,  a  responsibility 
for  the  entire  capital  of  two  and  a  half  millions,  while  its  associates  only  bound 
their  estates  and  persons  each  for  his  proportion  of  that  capital.  Moreover,  the 
State's  right  of  discount  was  proportionabiy  but  one  half  of  that  allowed  to  indi- 
vidual stockholders. 

But,  it  is  said,  the  construction  invoked  by  the  State  is  at  war  with  a  princi- 
ple which  is  consecrated  by  its  own  express  legidation  on  the  subject  of  partner- 
ship. Counsel  cite  the  articles  of  our  Civil  Code,  which  declare  that  a  partici- 
pation in  the  profits  of  a  partnership  carries  with  it  a  liability  to  contribute,  be- 
tween the  parties,  (associ^s,)  to  the  expenses  and  losses;  and  that  a  stipula- 
tion that  one  of  the  contracting  parties,  (associ^s,)  shaU  participate  in  the  profits 
of  a  partnership,  but  shall  not  contribute  to  losses,  is  void,  both  as  it  regards  the 
parties  and  third  persons.  If,  therefore,  the  construction  of  the  law  be  doubt- 
ful, a  court,  it  is  urged,  should  eagerly  seize  upon  an  interpretation  which  would 
enable  it  to  avoid  imputing  to  the  State,  the  desire  of  making  a  contract  of  a 
character  so  disreputable,  [it  is  said,]  in  the  estimation  of  the  wise  and  just  of 
all  ages,  and  opposed  to  the  equitable  spirit  of  its  own  enactments  controlling 
contracts  between  man  and  man. 

This  argument  rests  on  too  broad  an  assumption,  if  it  takes  for  granted  that, 
under  the  spirit  and  true  meaning  of  the  code,  a  contract  between  individuals, 
that  one  partner  should  share  the  profits  and  be  exempt  from  the  losses,  would 
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be  Toid  under  all  circumstances.     Equality  is  the  spirit  of  the  rule :  and  we  are  Coksolidatbd 
Dot  prepared  to  say  that  such  a  stipulation  would  be  void,  as  between  the  parties,  ^ 

where  the  exemption  was  based  upon  a  fair  and  just  equivalent  given  to  his  as*      Btatk  op 
aociate,  by  the  partner  in  whose  favor  it  was  stipulated.    It  would  be  against 
reason  to  brand  such  a  contract  as  infamous.    With  what  propriety  can  it  be 
ai^ed  that  such  a  contract  offends  good  morals,  where  so  many  juris  consults 
have  recognized,  not  only  its  reasonableness,  but  also  its  legality  ?    It  may  be  laid 
down,  says  Mr.  Story,  as  a  general  rule  of  the  Common  Law,  that,  in  order  to 
constitute  a  partnership,  it  is  not  essential  that  the  partners  should  equally  share 
&e  profits  and  losses.    It  is  sufficient  if  they  are  to  share .  in  the  profits  of  the 
business  after  a  deduction  of  the  losses ;  or,  in  other  words,  that  they  should 
share  in  the  nett  profits  according  to  their  respective  proportions.     It  is  therefore, 
he  says,  competent  for  the  partners,  by  their  stipulations,  to  agree  that  the  pro- 
fits shall  be  divided,  and  if  there  be  no  profits,  but  a  loss,  that  the  loss  shall  be 
borne  by  one  or  more  of  the  partners  exclusively,  and  that  the  others  shall,  inter 
sesCf  be  exempted  therefrom.    Story  on  Partnership,  §  23.    Mr.  ColJyer  announ- 
ces the  same  doctrine.     '*  It  is  not,  however,  neccessary  that  every  party  to  the 
contract  should  undertake  to  share  the  loss.    A  man  on  entering  a  partnership 
may  stipulate  to  be  free  from  all  liability  to  loss ;  and  such  stipulation  will  hold 
good  between  himself  and  his  co-contractors.    In  such  case  he  will  still  be  a  part- 
ner, enjoying,  in  addition  to  the  advantages  of  the  partnership,  the  indemnity 
afforded  him  by  his  companion."    CoUyer  on  Partnership,  9.     He  cites,  in  sup- 
port of  the  doctrine,  the  opinion  of  Vinnius :  De  damno  nihil  adjeci,  quia  lucrum 
tantum  sperant  spectantque  socies ;  damnum  praeter  votum  eorum  accidit.    Sed 
nee  damni  communio  ad  substantiam  societatis  pertinet ;  quippe  quae  etiam  ita 
eonstitui  potest,  ut  unns  e  sociis  damni  sit  expers.     Voet,   in  recognizing  the 
validity  of  an  agreement,  ut  uous  ferat  lucri  partem,  de  damno  non  teneatur, 
observes :     Quo  casn  postremo  licet  conventio  videatur  prim&  specie  tantum  lu- 
eri  non  vero  danmi  communionem   inducere,  contra  naturam  societatis;  non 
tamen  iti  est,  eo  quod  isto  in  casu  non  aliud  in  lucre  esse  intelligitur,  quam  quod 
mperest  pensatoomni  damno,  ac  proinde  idem  ille,  qui  secundum  verborum  corti- 
cem  ^  damni  onere  videri  poterat  immunis  esse,  tamen  interveniente  h&c  hicri 
cem  damno  pensatione  damni  quoque  communionem  re  ipsa  subit.     Voet,  Com. 
Ad.  Pan.  lib.  17,  tit.  2,  §  6.     But  whatever  the  proper  interpretation  of  the  pro- 
viaioos  of  our  code,  the  argument  deduced  from  the  analogy  of  a  partoership 
between  individuals,  fails,  if  the  analogy  itself  be  incomplete.    The  State,  in  the 
present  contract,  cannot  be  treated  as  a  simple  individual,  without  overlooking 
the  relation  of  the  contracting  parties  towards  each  other  when  the  contract 
was  made.     The  State,  in  virtue  of  its  sovereign  power,  had  the  right  of  mak- 
ing the  law  for  the  particular  case,  and  of  prescribing  the  terms  upon  which  it 
would  accord  its  grant;  and,  in  prescribing  them,  cannot  be  said,  by  the  most 
fiutidious  casuist,  to  have  forced  an  unconscientious  bargain  with  it  own  citizens. 
We  are  not  informed  how  many  planters  held  the  stock  originally ;  but  we  may 
fiuriy  assume  that  their  number  was  not  greater  than  is  shown  by  the  present 
list  of  stockholders :  say  one  hundred  planters,  out  of  the  whole  population  of 
the  State.     These  individuals  had  asked,  and  obtained,  from  the  State,  in  1827, 
a  bank  charter.     Its  capital  was  to  be  raised  upon  the  personal  security  of  each 
stockholder,  to  the  amount  of  his  subscription  only,  backed  by  a  mortgage  of 
his  real  estate  of  estimated  equivalent  value.    The  project  failed ;  the  capital 
could  not  be  raised — for  what  reason  ?     Undoubtedly,  because  the  capitalists, 
from  whose  oofifers  the  money  was  to  be  borrowed,  distrusted;  andt  thereforoi 
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CoHsoLiDATED  rejected  the  security.    Anxious  to  promote  their  own  supposed  interests,  these 
^  one  hundred  citizens  ask  the  State  to  come  to  their  aid,  by  pledging  its  own  faith 

Louisiana  ^  ^^  amount  of  two  and  a  half  million  of  dollars.  The  direct  liability  of  the 
State  was  to  go  forth  in  the  shape  of  its  bonds ;  and  its  ultimate  protection  for 
this  heavy  liability  was  to  be  a  security  which  the  sagacious  capitalists  had  al- 
ready rejected.  Upon  whom  would  the  loss  fidl,  if  that  protection  should  prove 
inadequate  ?  Clearly,  upon  the  citizens  of  the  State  at  large,  through  the  me- 
dium of  taxation.  There  was,  then,  a  risk  to  be  run  which  put  in  jeopardy  the 
interests  of  the  mass,  for  the  benefit  of  a  few.  There  was  no  injustice,  there- 
fore, in  stipulating  some  compensation  for  the  benefit  of  the  mass.  A  bonus 
was  stipulated  accordingly.  The  State,  for  the  benefit  of  the  public  at  large, 
was  to  share  in  the  profits,  and  gave  a  valuable  consideration  for  its  exemption 
from  loss.  Was  the  bonus  unreasonable  and  extortionate  ?  If  the  result  is  a 
fair  answer  to  this  enquiry,  it  cannot  be  so  considered.  The  profits  had  a  tempo- 
raiy  existence  on  the  books  of  the  bank  and  in  the  imagination  of  the  projectors ; 
but  aQ  hope  of  them  is  now  abandoned,  while  the  bonds  of  the  State,  in  con- 
sideration of  which  the  supposed  bonus  was  given,  are  still  unredeemed.  But 
if  we  exclude  from  our  minds  the  grave  lessons  of  a  laiter  experience,  and  en- 
deavor to  place  ourselves  in  the  position  of  the  lawgivers  of  that  era,  it  is  fair  to 
conclude  that  the  bargam  of  the  State,  even  in  their  contemplation,  rested  upon 
an  expectation,  an  emptio  spei,  which  even  a  sanguine  statesman,  although 
deeming  it  highly  advantageous,  could  scarcely  have  considered  as  amounting 
to  a  certainty,  and  which,  as  we  have  seen,  a  minority  who  were  wise  in  ad- 
vance of  their  age,  believed  to  be  iUusory. 

Turning  from  the  language  of  the  7th  section  of  the  act  of  1826,  to  other 
clauses  of  the  charter,  we  have  found  little  to  weaken  and  much  to  fortify  the 
conclusion,  that  the  shares  were  given  to  the  State  as  a  bonus ;  that  those 
shares  should  be  considered  in  the  nature  of  shares  settled  for,  and  as  fixing  the 
proportion  of  profits  which  the  State  was  to  receive  for  the  public  benefit,  as 
a  remuneration  for  the  privileges  conferred,  the  assistance  rendered,  and  the 
risk  incurred.  In  the  charter  of  1827,  the  subscription  of  the  stockholders  for 
$2,500,000  and  their  mortgages  ''were  intended  to  secure  the  toan.of  two  mil- 
lions of  dollars,"  the  capital  of  the  bank.  In  the  amendatory  charter  of  1828, 
the  same  idea  is  studiously  kept  in  view.  The  subscriptions  of  the  individual 
stockholders  to  an  amount  of  $3,000,000,  are  ''to  guarantee  the  reimbursement 
of  the  loan"  of  $2,500,000;  the  mortgages  by  the  stockholders,  like  their  per- 
sonal obligations,  are  "to  guarantee  the  loan  of  $2,500,000."  These  subscrip- 
tions, these  mortgages,  and  aU  the  hypothecary  obligations  of  whatever  nature, 
subscribed  by  individuals,  are  to  serve,  in  the  stringent  language  of  the  6tb  sec- 
tion, as  a  special  guarantee  for  such  reimbursement,  and  be  deposited  accord- 
ingly. We  are  unable  to  understand  how  the  State,  as  between  itself  and  the 
individual  stockholders,  can  be  considered  as  having  contemplated  any  other 
course  than  that  the  subscriptions  and  mortgages  of  the  individual  stockholders, 
and  all  the  other  assets,  should  be  exhausted  before  the  public  treasury,  which 
is  supplied  by  the  contributions,  and  is,  therefore,  the  property  of  all  its  citizens, 
should  be  resorted  to  by  the  bondholders. 

We  may  add,  that  the  defence  of  the  State  is  also  strengthened  by  a  refer- 
ence to  the  charters  of  those  corporations  in  which  the  State  reserved  the  right 
of  taking  stock  upon  the  footing  of  a  stockholder  in  the  ordinary  sense.  In  the 
charter  of  the  Louisiana  State  Bank,  whose  capital  was  limited  to  $2,000,000, 
divided  into  20,000  shares,  of  $100  each,  it  was  provided,  "that  a  sum  of 
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9500,000  dhall  be  reserved  to  the  exdusWe  ase  of  the  State,  to  be  subscribed  Coksolidatid 

IJ  A  KIT 

far  by  the  State  treasurer,  for  the  use  of  the  State,  which  wiU,  immediately  ^ 

after  the  poasaiie  of  this  act,  take  jshares  for  at  least  $100,000,  in  order  to  be  en-      Btatk  or 

Louisiana. 
tided  to  appoint  the  six  directors  as  mentioned  in  the  subsequent  section,  and 

for  the  balance  of  said  sum  at  such  time  as  the  legislature  will  deem  convenient.'* 
In  that  case  the  State,  as  the  other  stockholders,  was  to  pay  money  fot  its 
shares.  It  bargained  for  its  bonus  in  another  form :  $1 0,000  as  soon  as  the  bank 
should  go  into  operation,  and  $90,0j00  in  instalments  of  $10,000  per  annum  dur- 
ing the  nine  succeeding  years.  Moreaus's  Digest,  69,  75.  So  in  the  case  of 
the  Gas  Bank  it  was  enacted  by  the  5th  section  of  the  charter,  that  the  State 
treasurer  shaH  be  authorized  to  subscribe  for  the  State,  for  any  number  of 
shares  not  exceeding,  in  the  whole,  the  sum  of  $100,000,  for  the  payment  of 
which  the  governor  and  treasurer  are  authorized  to  issue  one  hundred  bonds,  in 
the  name  of  the  State,  each  for  the  sum  of  $1,000,  payable  to  the  order  of  the 
president  and  directors  of  the  said  bank.  This  bank  did  not  escape  a  bonus ;  for 
example,  it  was  bound  to  furnish  at  its  own  expense,  within  one  year,  twenty 
lights  for  the  use  and  accommodation  x>f  the  Chanty  Hospital.  Stats,  of  1835, 
sec.  5,  39,  &c.,  pp.  97,  108. 

It  is  therefore  decreed  that  the  judgment  of  the  district  court  be  reversed, 
and  that  there  be  judgment  in  favor  of  the  defendant,  the  costs  in  both  courts 
to  be  pakl  by  the  plaintiff. 


Joseph  Ripka  v.  D.  N.  Pope.  s    si 

107  650 
Where  a  promiMory  note  is  made  payable  at  a  particvlar  place,  in  an  action  against  tbe 
maker,  it  is  not  neceasary  to  allege  or  prove  that  a  demand  of  payment  was  made  at  the 
place  designated  in  the  note,  to  enable  the  plaintiff  to  recover.  The  want  of  anch  de- 
mand, if  any  ii^jnry  to  the  defendant  haa  reaalted  from  it,  ia  a  matter  of  defence  for  the 
defendant. 

APPEAL  by  plaintiff  fronrthe  Fourth  District  Court  of  New  Orleans.  Straw^ 
bridge^  J.  W.  C.  Denegre  for  appellant.  The  judgment  of  the  court 
was  pronounced  by 

Slidell,  J.  This  action  is  brought  on  three  promissory  notes,  made  in 
Pennsylvania.  The  defendants  are  the  makers,  and  the  plaintiff  is  payee.  In 
one  of  them  no  place  of  payment  is  designated ;  in  the  two  others  is  the  ex- 
pressioo,  **  payable  at  the  Philadelphia  Bank.*'  No  averment  was  made  in  the 
petition,  nor  was  it  proved  at  ttxe  trial,  that  the  two  latter  notes  were  presented 
at  any  time,  at  the  Philadelphia  Bank,  nor  to  the  makers  any  where  before 
suit.  The  district  judge  gave  judgment  for  the  first  note ;  but  directed  a  non- 
suit as  to  the  other  two,  stating  that  the  settled  rule  in  this  State  is,  that  pre- 
aenUsent  at  the  appointed  place  is  a  condition  precedent. 

That  several  decisions  of  our  predecessors  support  the  decree  of  the  district 
judge  is  undeniable.  We  are  not  aware  that  the  precise  questwn  has  ever 
come  before  this  court.  It  now  becomes  our  duty  to  say,  whether  we  win 
adhere  to  what  has  hitherto  been  deemed  the  rule  upon  this  subject  in  this 
State. 

The  point  is  one  which  has  been  much  discussed.  In  England,  for  a  long 
time,  the  state  of  the  law  upon  it  was  uncertain.  Tbe  Court  of  King*s  Bench 
hadf  for  some  years,  adopted  the  doctrine,  that  where  a  bill  was  accepted,  pay- 
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RiPKi.  able  at  a  particular  place,  it  was  not  necessary  to  aver  in  the  declaration  and 
Pops.  prove  a  presentment  at  such  place,  but  that  it  must  be  poosidered  matter  of 
defence.  The  Court  of  Common  Pleas  was  in  the  habit  of  holding  otherwise. 
The  question  at  last  came  before  the  House  of  Lords,  in  the  noted  case  of 
Rowe  y.  Young,  2.  Brod.  and  Bing.  180.  The  opinions  of  the  twelve  judges 
were  taken  and  laid  before  the  House.  Eight  judges  out  of  the  twelve  sus- 
tained the  doctrine  of  the  King's  Bench.  The  judgment,  however,  was  reversed. 
That  the  decision  of  the  Lords  did  not  satisfy  the  public  mind,  may  be  inferred 
from  the  fact  of  the  passage  soon  thereafter,  of  the  act  1  and  2,  Geo.  4,  c.  78,  in 
which  it  was  recited,  that  the  rule  which  it  sanctioned  was  inconvenient  in 
practice.  See  Chitty,  p.  396.  The  history  of  the  English  law  on  this  point  is 
stated  at  length  in  the  elaborate  opinion  of  the  Supreme  Court  of  the  United 
States,  in  Wallace  v.  McConnelly  13  Peters,  36. 

In  the  United  States  al80,'the  question  has  been  the  subject  of  much  discus- 
sion ;  but  there  is  a  vast  preponderance  of  authority  in  favor  of  the  doctrme 
maintained  by  the  majority  of  the  twelve  judges.  Mr.  Story,  who  disapproves 
it,  admits  that  in  America,  that  doctrine  prevails,  if  not  universally,  at  least  to 
a  great  extent. 

**  The  received  doctrine  in  America,"  says  he,  *'  seems  to  be  this,  that  as 
to  the  acceptor  of  a  bill  of  exchange,  and  the  maker  of  a  promissory  note,  pay- 
able at  a  bank  or  other  specified  place,  the  same  rule  applies ;  that  is,  that  no 
presentment  or  demand  of  payment  need  be  made  at  the  specified  place,  on 
the  day  when  the  bill  or  note  becomes  due,  or  afterwards,  in  order  to  maintain 
a  suit  agunst  the  acceptor  or  maker ;  and,  of  course,  that  there  need  be  no 
averment  in  the  declarations  in  any  suit  brought  thereon,  or  any  proof  at  the 
trial  of  any  such  presentment  or  demand.  But  that,  the  omission  or  neglect  is 
a  matter  of  defence  on  the  part  of  the  acceptor  or  maker.  If  the  acceptor  or 
maker  had  funds  at  the  appointed  place,  at  the  time,  to  pay  the  bill  or  note, 
and  it  was  not  duly  presented,  he  will  in  the  suit  be  exonerated ;  not  indeed 
from  the  payment  of  the  principal  sum,  but  from  the  payment  of  all  damages 
and  costs  in  that  suit.  If,  by  such  omission  or  neglect  of  presentment  and  de- 
mand, he  has  sustained  any  loss  or  injury,  as  if  the  bill  or  note  were  payable 
at  a  bank,  and  the  acceptor  or  maker  had  funds  there  at  the  time,  which  have 
been  lost  by  the  failure  of  the  bank,  then  and  in  such  case,  the  acceptor  or 
maker  will  be  exonerated  from  liability  to  the  extent  of  the  loss  or  injury  so 
sustained."    Stoiy  on  Promissory  Notes,  §  228. 

The  state  of  the  law  in  this  country,  upon  this  point,  down  to  the  year  1839, 
was  elaborately  considered  in  the  case  in  13th  Peters,  by  Mr.  Justice  Thompeon. 
He  there  shewed,  that  in  New  York,  the  most  highly  commercial  State  in  die 
Union,  what  may  fairly  be  termed  the  American  doctrine,  had  been  considered 
settled  for  thirty  years.  He  cited  also  the  opinions  of  the  Courts  of  Appeal  in 
Virginia,  Maryland,  New  Jersey,  and  Tennessee,  to  the  same  effect;  and 
added  (which  however  shows  that  the  Louisiana  cases  had  not  been  brought  to 
his  notice,)  that  the  court  was  not  aware  of  any  American  case  where  a  con- 
trary doctrine  had  been  asserted  and  maintained. 

Looking  to  the  state  of  the  law  since  1839,  in  the  various  appellate  tribunals 
of  the  other  members  of  this  Union,  so  far  as  we  have  been  able  to  ascertain 
them,  we  find  a  continued  general  adherence  to  the  doctrine.  See  Payson  ▼. 
Whiictmh,  15  Pick.  216.  Otis  v.  BtrUm,  10  N.  Hamp.  433.  Bond  v.  Storrsj 
13  Conn.,  412.  Silver  v.  Henderson,  3  McLean,  165.  Titler  v.  Beckley,  2 
Watts  and  Ser.  458.  Montgomery  ▼.  Elliott,  6  Alab.  701.  Armistecid  ▼.  Ar- 
mistead,  10  Leigh,  612.    Evan§  ▼.  Chrdon,  8  Port  346.     Waskingitm  ▼• 
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Planters^  Bank^  1  How.  Miss.  230.     Cook  v.  Martin^  5  Smedefl  and  Man.        Ripka 
379.     Sumner  v.  Fordn  3  Pike,  389.     ButUrJield  v.  Kinste^  1   Scam.  445.         Pope. 
Armstrong  v.  CaldwtlU  1  Scam.  546.     Cited  in  United  States  Digest  Supple- 
ment, vol.  2,  verho  Promissoiy  Note. 

The  arguments  which  have  been  adduced  by  the  advocates  and  opponents  of 
this  doctrine,  it  is  not  necessary  now  to  recapitulate.  They  are  familiar  to  the 
profession,  and  may  be  found  in  the  opinions  of  the  twelve  judges,  in  Rowe  v. 
Youngs  in  Lord  Eldon's  opinion  in  the  same  case,  of  Mr.  Justice  Thompson,  13 
Peters,  and  of  Justice  Story  in  his  Treatise  on  Promissory  Notes,  &;c. 

Without  presuming  to  suggest  on  which  side  the  weight  of  reasoning  ad- 
vanced by  so  many  able  minds  preponderates,  we  may  at  least,  without  impropriety 
say,  that  the  arguments  in  favor  of  the  American  rule,  have  been  almost  uni- 
versally successful  in  producing  conviction ;  and  that  the  doctrine  so  uniformly 
maintained,  after  so  long  a  probation,  may  be  fairly  considered  as  well  adapted 
to  the  practical  purposes  of  commerce  and  the  ends  of  justice. 

Under  such  circumstances,  what  is  the  duty  of  this  Court  in  deciding  a 
question  which  does  not  rest  upon  legislation,  but  upon  commercial  jurispru- 
dence ?  See  Civil  Code  1908.  It  is  true,  that  we  have,  upon  the  one  hand* 
die  opinions  of  our  predecessors,  which  are  entitled  to  very  great  respect ; 
but,  on  the  other,  we  are  met  by  a  vast  array  of  authorities,  which  are  also 
American,  and  could  not  have  been  announced  and  persisted  in  during  so  many 
years,  without  a  due  consideration  of  those  great  interests  of  commerce,  which 
may  be  said  to  be  common  to  the  entire  Union.  He  who  properly  appreciates 
this  community  of  commercial  interests,  must  be  gravely  impressed  with  the 
practical  importance  of  uniformity  throughout  the  United  States,  in  the  rules 
which  relate  to  so  prominent  a  branch  of  the  commercial  law,  as  that  which 
regulates  bills  of  exchange  and  promissoiy  notes.  That  importance  becomes 
additionaDy  impressive,  when  we  contemplate  the  vast  advances  which  our 
country  is  making,  in  territory  and  population. 

Moved  by  these  considerations,  we  believe  that  we  are  not  unduly  innovating 
upon  the  course  of  our  predecessors,  in  now  adopting  a  doctrine  which  has 
obtained  the  sanction  of  an  overwhelming  majority  of  the  appeUanl  tribunals  of 
the  United  States. 

We  therefore  are  of  opinion,  that  the  plaintiff  was  not  bound  to  aver  in  his 
petition,  nor  prove  at  the  trial,  that  a  demand  of  payment  was  made  at  the 
Philadelphia  Bank ;  and  that  it  was  matter  of  defence  for  the  maker  to  show, 
tiiat  he  was  in  attendance  by  himself  or  his  agent,  and  ready  at  the  place  de- 
signated to  pay  the  money. 

There  is  an  averment  in  the  petition,  *■  that  according  to  the  laws  of  the 
State  of  Pennsylvania,  the  rate  of  legal  interest  is  fixed  at  six  per  cent ;  and 
that,  in  case  of  promissory  notes,  where  a  day  certain  is  fixed  fbr  payment,  in- 
terest is  allowed  from  the  day  of  payment."  No  proof  of  the  laws  of  Penn- 
sylvania has  been  offered,  and  under  our  laws  regulating  the  subject  of  interest, 
we  cannot  allow  the  plaintiff  more  than  five  per  cent,  and  that  only  from  judicial 
demand,  no  earlier  demand  having  been  proved. 

It  is,  therefore,  decreed,  that  the  judgment  of  the  District  Court  be  so 
amended,  as  that  the  plaintiff  recover  from  the  said  Daniel  N.  Popct  the  further 
sum  of  $488  93,  and  the  further  sum  of  $432  45,  with  interest  on  said  sums 
respectively,  from  the  4th  December,  1848,  until  paid,  at  the  rate  of  five  per 
cent,  per  annum,  and  costs  in  both  courts. 
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The  State  v*  Henrt  Lbvt  and  Jacob  DftEt-pousf. 

All  penons  are  competent  to  testify  u  witneties  in  court,  both  in  civil  and  criminal  mai^ 

tera,  except  tboae  who  are  expreatiy  excluded.    No  incompetency  baa  been  declared  by 

oar  laws  with  reference  to  free  penons  of  color.    They  are  competent  witnesses  in  civil 

and  criminal  matters.    G.  C.  2260. 
Parol  testimony  of  the  freedom  of  a  colored  person  is  admissible,  when  the  evidence  shows 

the  witness  was  bom  free.    But  if  the  witness  had  been  ham  a  slave  and  afterwardv 

manumitted  the  question  would  have  been  different. 
There  may  be  an  accessory  after  the  fact  to  the  crime  of  larceny,  under  tbe  laws  oi 

Louisiana. 
Where  the  foreman  of  the  jury  changed  the  finding  of  the  jury,  firom  guilty  as  an  accessoiy 

after  the  fact,  to  guilty,  without  consulting  with  the  other  jurors,  it  is  such  an  irregularis' 

as  vitiates  the  verdict,  and  a  new  trial  will  be  granted. 

APPEAL  from  the  First  District  Court  of  New   Orleans.    McHenry^  J. 
W,  A.  Elmore,  Attorney  General,  for  State.     Ko8elius  and  /.  M.  Wolfe, 
for  appellants.     The  judgment  of  the  court  was  pronounced  by 

KiMo,  J.  The  defendants  were  jointly  indicted  for  larceny;  and  from  a  judg- 
ment rendered  upon  their  conviction  have  appealed.  The  questions  which  arise 
are  presented  in  two  bills  of  exception,  taken  to  the  opinions  of  the  judge  on  the 
trial  of  the  cause.  The  first  was  to  the  admission  of  a  free  person  of  color  t»' 
testify  against  the  accused,  who  are  white  persons.-  We  have  been  referred 
to  decisions  of  the  courts  of  South  Carolina  and  Maryland,  in  which  it  has  been 
held,  that  free  persons  of  color  are  incompetent  to  testify  in  cases  in  which  the 
rights  of  white  persons  are  concerned.  It  is  urged  that  the  rule  is  founded 
on  the  degraded  condition  of  the  African  in  the  States  where  slavery  existSr 
and  should  equally  prevail  in  this.  The  decisions  to  which  we  have  been 
referred  cannot  be  considered  as  authority  in  our  courts.  They  appear  to  be 
based  upon  statutes  which  expressly  prohibit  free  persons  of  color  from  tes- 
tifying, not  only  in  criminal,  but  also  in  civil  cases,  in  which  white  persons  are 
parties.  No  such  prohibition  exists  here.  In  South  Carolina  the  principle  of 
exclusion  has  been  canied  still  further.  It  has  been  there  held,  that  free  per- 
sons of  color  are  incompetent  witnesses  in  any  case,  in  a  court  of  record  of 
that  State;  although  both  the  parties  to  the  suit  be  of  the  same  class  with 
themselves.  Growning  v.  Devana,  2  Bailey^s  Reports  192.  1  McCord,  435.' 
1  Harris  6c  Johnson,  750.  Our  legislation  and  jurisprudence  upon  this  subject 
differ  materially  from  those  of  the  slave  States  generaUy,  in  which  the  rule  con- 
tended for  prevails.  This  difference  of  public  policy  has  no  doubt  arisen  from 
the  different  condition  of  that  class  of  persons  in  this  State.  At  the  date  of  our 
earliest  legislation  as  a  territory,  as  weU  as  at  the  present  day,  free  persons  of 
color  constituted  a  numerous  class.  In  some  districts  they  are  respectable  from 
their  intelligence,  industry  and  habits  of  good  order.  Many  of  them  are  en- 
lightened by  education,  and  the  instances  are  by  no  means  rare  in  which  they 
are  large  property  holders.  So  far  from  being  in  that  degraded  state  which 
renders  them  unworthy  of  belief,  they  are  such  persons  as  courts  and  juries 
would  not  hesitate  to  believe  under  oath.  Moreover,  this  numerous  class  is  en- 
titled to  the  protection  of  our  laws;  but  that  protection  would  in  many  instancee 
be  illusory,  and  the  gravest  offences  against  their  persons  and  property  might  be 
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eommitted  w'tdi  impuntty,  by  white  persons,  if  the  rule  of  exclusion  contended        State 
for  were  recognized.    Their  competency  must  be  tested  by  our  own  laws  on  the         Livt. 
subject  and  the  received  rules  of  evidence,  which,  we  think,  leave  the  question 
free  from  doubt.     The  general  rule  is,  that  all  persons  are  competent  to  testify, 
both  in  civil  and  criminal  matters,  except  those  who  are  expressly  excluded. 
No  incompetency  has  been  declared  by  our  laws  with  reference  to  free  persons 
af  color.     On  the  contrary,  they  are  included  in  the  article  of  the  code  which 
prescribes  the  qualifications  of  the  competent  witness  in  civil  matters.     C.  C. 
article  2260.     Certain  classes  of  persons  are  deemed  incompetent  to  testify  in 
consequence  of  the  legal  presumption  that  it  would  be  unsafe  to  rely  on  their 
testimony.    On  that  ground,  those  who  are  deficient  in  understanding,  or  who 
are  insensible  to  the  obligations  of  an  oath,  or  are  interested  in  the  cause,  are 
ezdnded  from  testifying.     The  provision  of  our  code.  Which  makes  free  persons 
of  cok>r  competent  witnesses  in  civil   matters,  is  a  legislative  declaration  that 
ihey  are  obnoxious  to  none  of  the  disqualifying  objections  which,  under  the 
general  rules  of  evidence,  exclude  witnesses.     It  is  a  recognition  that  they  are 
prima  facie  worthy  of  credit,  and  that  their  testimony  may  be  safely  received 
snd  weighed  by  courts  and  juries.     No  reason  has  been  suggested  why  a  dis- 
tinction should  exist  in  respect  to  their  competency  in  civil  and  criminal  cases  to 
which  white  persons  are  parties ;  while  weighty  considerations  present  them- 
selves in  favor  of  their  admissibility  in  both.     The  testimony  of  manumitted 
slaves  was  legal  evidence  under  the  Spanish  and  Roman  laws.     Under  those 
laws,  a  slave,  after  his  emancipation,  could  testify  to  facts  which  came  to  his 
knowledge  while  he  was  in  bondage.     He  was  a  competent  witness  in  criminal 
as  well  as  in  civil  cases,  with  the  single  exception  that  he  could  not  testify  in  a 
criminal  prosecutran  other  than  high  treason,  against  the  master  who  had  eman- 
cipated him  and  the  members  of  his  family.     Partida  3,  tit.  16,  law  10,  19,  13, 
18,  and  Commentaries  of  Gregorio  Lopeaf  an  those  laws.     We  may  further  add, 
that  the  opinion  which  we  express  in  relation  to  the  competency  of  this  class  of 
persons,  is  in  accordance,  so  far  as  our  experience  has  gone,  with  the  uniform 
practice  of  our  courts,  which  are  in  the  daily  habit  of  permitting  them  to  tes- 
tify in  prosecutions  where  the  defendants  are  white  persons.    The  only  devia- 
tbn  from  that  practice,  of  which  we  are  aware,  has  been  alluded  to  at  bar ;  but 
neither  the  reasons  nor  the  authorities  upon  which  the  district  judge  based  the 
decision  in  that  case  have  been  furnished. 

It  is  further  objected,  that  parol  testimony  was  improperly  received  to  estab- 
lish the  freedom  of  the  witness.  The  testimony  Was,  that  the  witness  was 
bom  free,  and  had  alwa3rs  been  considered  free.  No  higher  evidence,  therefore, 
than  parol  could  have  been  adduced.  A  different  question  would  have  been 
presented  if  it  had  been  proved  that  the  witness  had  at  one  time  been  held  in 
slavery.  7  N.  S.  648.  2  Ann.  998.  The  judge  did  not,  in  our  opinion,  err  in 
receiving  the  testimony  of  this  witness. 

The  second  bill  of  exceptions  states,  that  ^'thejuiy  returned  the  following  ver- 
dict." *•  We,  the  jury  sworn  to  try  this  case,  find  Henry  Levy  guilty,  and 
Drtyfims  accessary  after  the  fact."  "  That  before  the  verdict  was  recorded, 
and  while  the  jury  was  yet  present  in  court,  his  honor,  the  presiding  judge,  ob- 
served to  the  jury,  that  there  could  be  no  accessary  after  the  fact,  in  the  case, 
and  if  diey  were  of  opinion  that  Dreyfous  uded  and  abetted  the  other  accused 
after  the  money  had  been  taken,  that  he  was  a  principal  in  the  larceny ;  upon 
which  the  foreman  of  the  jury,  without  consultuig  the  jury,  and  without  with- 
drawing for  that  purpose,  immediately  erased  the  verdict  first  written,  and 
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to  wit  ^^cujaiT:  lOth  Mardi.  1849;   C  AT.  Hickey, 
waft  defirerrd  is  the  venfict  of  the  jury ;  and 
tiK  jsrr  bifria^  poOed  agreed  to  njd  ver&t.^ 

The  jikize  itates  that  his  nHtnictiMis  to  the  jmj  were,  ^*that  there  coold  be 
■» aeeeflauy  in  the  case;  that  if  ther  were  aatisied  that  Drtvfou*  was  present 
mat^mz  sad  afaectio^  m  the  comimaskMi  of  the  oOeoee,  thej  were  authorized  to 
isd  tan  ^DJitj:  that  the  verdict  most  be  guiitj  or  not  gnUtr,  as  regarded  JDrey- 
/yms:  vpoo  which  the  foreman  of  the  jnrj  otscrred  that  the  jiuy  intended  to 
iad.  that  Drev/Vnj  was  present  aiding  and  abetting;  whereupon  the  court  in* 
stmcted  the  jorj  to  change  the  form  of  iheir  Terdict,  which  they  according^ 
dH.- 

The  iastmctioiis  giren  to  the  jnij,  as  stated  by  the  jadge,  in  rriation  to  thebr 
inding,  we  think  are  strictly  legaL  Bat  the  subsequent  change  of  the  verdict 
by  the  foveman,  without  conference  with  his  foflow  jurors,  appears  to  us  irregu- 
bv.  The  statement  of  the  foreman,  that  the  jury  intended  to  find  that  Drey^ 
J^nu  was  present  aiding  and  abetting,  is  in  contradiction  with  their  first  finding. 
The  foct  which  would  authorize  the  cooclasion,  that  the  accused  was  an  acces- 
sarf  after  the  foct,  are  inconsistent  with  his  presence  as  an  aider  and  abettor. 
The  foreman  may  have  ccHisidered  that  the  testimony  established  the  presence 
of  the  accused  as  an  abettor;  but  he  should  not  have  been  permitted  to  speak 
aJooe  for  his  fellow  juron,  who  had  just  said  by  their  verdict  that  he  was  not 
present  aiding  in  the  commission  of  the  offence.  Hiat  there  may  be  an  acces- 
sary  after  the  foct  in  a  larceny,  under  our  laws,  we  think,  admits  of  no  doubt ; 
and  an  acquittal  of  the  accused  as  a  principal  would  have  been  no  bar  to  his  sub- 
sequent prosecution  as  an  accessary  after  the  foct.  BuDard  &  Cuny,  243,  sees. 
9  and  10.  4  Kack.  Com.  40.  Carr's  Exposition  of  the  Criminal  Laws  of 
I^miisiana,  76.  When  the  jury  was  informed  by  the  judge,  that  the  accused 
eould  not,  under  the  indictment,  be  eonvicted  as  an  accessary,  they  should  have 
been  permitted  to  confer  togetAr,  and  if  they  remained  stiU  of  opioioo  that  Uie 
testimony  only  established  the  guilt  of  Dreyfims  as  an  accessary  after  the  fact,  it 
would  have  been  their  duty  to  acquit  him.  We  are  not  prepared  to  say  that 
their  defiberations  on  this  point,  in  the  presence  of  the  court,  would  have  vitiated 
their  verdict;  but  the  statement  is,  that  the  verdict  was  changed  without  any 
consultation  whatever  between  the  jurors  after  the  last  instmctioDS  given  by  the 
judge.  This  irregularity  vitiates  the  verdict,  only  so  far  as  relates  to  Dreyfims ; 
leaving  it  unaffected  as  regards  Levy. 

It  is  therefore  decreed,  that  the  judgment  of  the  district  court,  so  far  as  re- 
lates to  the  accused,  Henry  Levy^  be  affirmed,  with  costs;  and  as  relates  to 
Jacob  Dreyfims,  that  it  be  reversed,  and  the  cause  be  remanded  for  a  new  trial. 
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Sarah  L.  Moore  v,  Wm-  M.  Lambbth  et  al. 

As  a  general  mle,  no  man  can  be  divested  of  bis  property  witfaoat  hit  consent,  and  even 
an  boneit  purchaser,  under  a  defective  title,  cannot  hold  against  the  trae  proprietor. 

Where  the  owner  stands  by  and  permits  his  property  to  be  sold  as  the  property  of  another, 
without  objection,  or  where  he  has  fraudulently  conveyed  his  property  to  one,  who  baa 
sold  it  to  a  bond  fidt  purchaser,  or  whera  he  has  entrusted  it  to  a  general  agent  aa  a 
factor  or  consignee  in  the  habit  of  selling  such  property,  he  ia  estopped  from  claiming  the 
property  in  the  bands  of  an  innocent  purchaser. 
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The  plaintiff  had  entrasted  her  negroes  to  an  agent  to  bring  from  North  Carolina  to  Loai>        Moors 
aiana  to  carry  on  the  bnaineai  of  planting  in  Looiaiana,  and  the  agent  DAortgaged  the  ^- 

negroea  to  pay  hia  own  debt*.    Held  by  the  court,  that  the  purchaser  at  the  sale  ander 
the  mortgage,  although  an  innocent  purchaser,  acquired  no  title  to  the  plaintiff's  property. 

APPEAL  by  defendant  from  the  District  Court  of  the  parish  of  Natchi- 
toches, OlcotU  J* 

This  appeal  was  tried  in  New  Orleans,  by  consent  of  parties.  The  plaintiff 
had  entrusted  her  slaves  to  F.  N,  Waddell,  as  her  agent,  to  transport  them 
from  North  Carolina  to  Louisiana,  for  the  purpose  of  planting  in  the  latter  State. 
The  slaves  remained  for  several  years  in  the  possession  of  F,  N,  Wadddl, 
when  he  mortgaged  them  to  John  WaddelU  who  lived  in  the  same  house  with 
him.  Jokn  Waddell  passed  off  the  notes,  and  the  holder  had  the  slaves  seized 
and  sold  under  the  mortgage ;  at  which  sale  the  defendant  became  the  purchaser. 
The  claim  of  the  plaintiff  to  the  slaves  was  not  generally  known  in  the  parish 
where  they  were.  The  plaintiff  continued  to  reside  in  North  Carolina,  and 
waa  ignorant  of  the  existence  of  the  mortgage.  After  the  sale  she  brought 
this  suit  against  the  defendant  for  the  slaves. 

Campbell,  for  appellee. 

IF*.  M.  Randolph,  for  appellant,  amongst  other  grounds  of  defence,  con- 
tended :  After  the  plaintiff's  neglect,  in  not  following  the  property  and  avoid- 
ing the  mortgage  and  sale  of  it,  and  after  the  delusive  credit  which  she  gave 
to  Waddelly  she  is  now  estopped  from  claiming  the  slaves  from  the  defendant. 
What  do  the  books  say  are  the  principles  which  govern  in  cases  of  this  sort  ? 

Fonb.  Equity,  b.  I,  ch.  3,  sec.  4,  p.  137,  Loissats  Edition.  **  There  is  also 
an  implied  as  well  as  an  express  assent ;  as,  when  a  man  who  has  a  title,  and 
knows  of  it,  stands  by  and  either  encourages,  or  does  not  forbid  the  purchase, 
he  shall  be  bound  and  all  claiming  under  him,  by  it ;  neither  shall  infancy  or 
coTorture  be  any  excuse  in  such  case."  *  *  *  at*  There  is  no 
principle  better  established  in  this  court,  nor  one  founded  on  more  solid  con- 
siderations of  equity  and  public  utility  than  that  which  declares,  that  if  one 
man,  knowingly,  though  he  does  it  passively  bv  looking  on,  suffers  another  to 
purchase  and  expend  money  on  land,  under  an^rroneous  opinion  of  title,  with- 
out making  known  his  claim,  he  shall  not  afterwards  be  permitted  to  exercise 
bis  legal  right  against  such  person.  It  would  be  an  act  of  fraud  and  injustice, 
and  lus  conscience  is  bound  by  this  equitable  estoppel — Qui  tactt,  consentire 
videtur.  Qui  potest  et  debet  vetare,  jubet.  Per  Kent,  ch.  Wendell  v.  Van 
Rensselaer,  1  J.  C.  R.  345,  and  cases  cited.    See  also  Hifdnbothan  v.  Burnett, 

2  J.  C.  R.  188;  St(yrrs  v.  Barker,  6  J.  C.  R.  168.     Harrison  v.  Edwards, 

3  Litt.  351. 

**  It  has  also  been  laid  down  as  an  established  rule  in  equity,  that  a  second 
mortgagee,  who  has  the  title-deeds,  without  notice  of  any  prior  incumbrance, 
win  be  preferred ;  because,  if  a  mortgagee  lend  money  without  taking  the 
title-deeds  he  enables  the  mortgagor  to  commit  a  fraud.  P.  Butler,  J.  Good- 
title  V.  Morgan,  1  Term.  Rep.  762.  The  fraud  imputed  to  the  first  mort- 
gage by  this  supposed  rule  of  equity  is,  the  enabling  of  the  mortgagor  to  prac- 
tice a  fraud  upon  a  third  person  by  leaving  him  in  possession  of  what  fur- 
nishes the  best  evidence  of  his  title." 

1st  Story's  Equity,  sec.  385,  last  edition.  '*  Thus,  if  a  man  having  a  title  to 
an  estate  which  is  offered  for  sale,  and  knowing  his  title  stands  by  and  en- 
eooFages  the  sale,  or  does  not  forbid  it,  and  thereby  another  person  is  induced 
to  parchase  the  estate,  under  the  supposition  that  the  title  is  good,  the  former, 
•o  standing  by  and  being  silent,  will  be  bound  by  the  sale ;  and  neither  he  nor 
his  privies  will  be  at  liberty  to  dispute  the  validity  of  the  purchase.  So,  if  a  man 
should  stand  by  and  see  another  person,  as  grantor,  execute  a  deed  of  convey- 
ance of  land  belonging  to  himself,  and  knowing  the  facts,  should  sign  his  name 
as  a  witness,  he  would  in  equity  be  bound  by  the  conveyance.  So,  if  a  party 
haring  a  title  to  an  estate  should  stand  by  and  allow  an  innocent  purchaser  to 
expend  money  upon  the  estate,  without  giving  him  notice,  he  would  not  be  per- 
mitted by  a  court  of  equity  to  assert  that  title  against  such  purchaser ;  at  least 
ool  without  fully  indenmifying  him  for  all  his  expenditures.    The  same  rule 
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Moors  has  been  applied  both  at  law  and  in  equity,  where  the  owner  of  chattels,  with 
.»'..,.  ^  ^"^  knowledge  of  his  own  title,  has  permitted  another  person  to  deal  with 
these  chattels  as  his  own,  in  his  transactions  with  third  persons,  who  have  bar- 
gained and  acted  in  the  confidence,  that  the  chattels  were  the  property  of  the 
person  with  whom  they  dealt ;  for,  in  cases  where  one  of  two  innocent  persons 
must  suffer  a  loss,  and  a  fortiori^  in  cases  where  one  has  misled  the  other,  he 
who  is  the  cause  or  occasion  of  that  confidence,  by  which  the  loss  has  been 
caused  or  occasioned,  ought  to  bear  it"  See  the  cases  of  Nicholson  v.  Hooper^ 
4  Mylne  &  Craig<  R.  179 ;  and  Pickard  v.  Sears,  6  Adolph  6c  Ellis,  474. 
**  Indeed,  cases  of  this  sort  are  viewed  with  so  much  disfiivor  by  courts  of 
equity,  that  neither  infancy  nor  coverture  will  constitute  any  excuse  for  the 
party  guilty  of  the  concealment  or  misrepresentation ;  for  neither  infants  nor 
femes  coveit  are  privileged  to  practice  deceptions  or  cheats  on  other  innocent 
persons.'' 

Ist  Story's  Equity  sec.  387.  **  There  are,  indeed,  cases  where  even  igno* 
ranee  of  title  will  not  excuse  a  party ;  for,  if  he  actually  misleads  the  purchaser 
by  his  own  representations,  although  innocently,  the  maxim  is  justly  applied 
to  him,  that  where  one  of  two  innocent  persons  must  suffer,  he  shall  suffer 
who  by  his  own  acts  occasioned  the  confidence  and  the  loss."  The  cases  which 
illustrate  this  principle  are  numerous  and  to  the  point. 

In  Hunsden  v.  Cheyney,  2  Vem.  150.  *^  The  mother  who  was  the  absolute 
owner  of  a  term,  is  present  at  a  treaty  for  her  son's  marriage,  and  hears  her 
son  declare,  that  the  term  was  to  come  to  him  at  his  mother's  death,  and  is  a 
witness  to  t!ie  deed,  whereby  the  reversion  of  the  term  \b  settled  on  the  issue 
of  this  marriage  after  the  mother's  death.  The  mother  is  compellable  in  equity 
to  make  good  this  settlement,  and  to  settle '  the  reversion  of  the  term  accord- 
ingly after  her  death."  And  though  it  was  insisted  on  for  the  defendant,  that 
she  was  not  guilty  of  any  fraud  or  ill  practice,  but  was  ignorant  of  her  title, 
and  knew  not  that  she,  as  being  tenant  in  tail  of  a  term,  might  dispose  of  it, 
and  was  no  party  to  the  marriage  agreement,  or  concerned  in  it,  and  that  it 
might  rather  be  presumed,  that  she  was  imposed  upon  by  her  son,  and  made 
to  believe  that  she  had  but  an  estate  for  life,  when  she  had  in  truth  the  owoer- 
ship  of  the  whole  term  in  her ;  yet  the  court  decreed  it  for  the  plaintiff. 

In  the  case  of  Pickering  v.  Busk,  15  East,  37,  the  fiicts  of  which  have  been 
before  stated :  Lord  Ellenborough,  at  nisi  prius,  gave  judgment  for  the  pur- 
chaser, upon  the  ground,  **  that  the  transfer  of  the  hemp  by  direction  of  the 
plaintiff,  into  Swallaio^s  name,  authorized  him  to  deal  with  it  as  owner  with 
respect  to  third  persons ;  and  that  the  plaintiff  who  had  thus  enabled  him  to 
assume  the  appearance  of  ownership  to  the  world,  must  abide  the  conse- 
quence of  his  own  act."  The  King's  Bench  affirmed  the  judgment,  and  rested 
it  upon  the  fact,  **  that  the  sale  was  made  by  a  person  who  had  all  the  indicia 
of  property."  The  owner  of  the  hemp  was  estopped  to  deny  the  sale  of  it, 
by  the  person  to  whom  he  had  given  the  apparent  right  to  sell." 

The  case  of  Pickard  v.  Sears,  33  Eng.  Com.  Law,  Reports  115,  we  refer 
to  with  much  satisfaction  and  confidence ;  because  we  find  the  principles  which 
there  controlled  the  court  adopted  into  the  jurisprudence  of  this  State  by 
the  present  Supreme  Court  in  the  case  of  McMasters,  Ist  An.  12.  In  the 
case  last  cited,  the  property  was  adjudicated  to  Sheafe  ;  when  it  was  offered 
again  for  sale  he  protested,  but  became  a  bidder ;  the  property  was  adjudicated 
to  another,  whose  rieht  to  it,  Sheafe  contested;  but  the  court  held  that  he 
was  estopped  from  questioning  the  purchase  of  a  bond  fde  bidder.  No  fraud-* 
ulent  intent  is  imputed  to  Sheafe  ;  he  was  judged  by  the  impression  which 
his  conduct  was  calculated  to  produce,  and  without  reference  to  the  motive 
which  prompted  it. 

In  Gregpr  v.  Wells,  37  Eng.  Com.  Law  Reports,  54,  the  Court  went  eren 
farther  than  in  Pickering  v.  Sears.  *^  The  owner  of  goods  who  stands  by  and 
voluntarily  allows  another  to  treat  them  as  his  own,  whereby  a  third  person  is 
induced  to  buy  them  hond  fide,  cannot  recover  them  from  the  vendee."  Lord 
Denman,  C.  J.  "  Pickard  v.  Sears  was  in  my  mind  at  the  time  of  the  trial, 
and  the  principle  of  that  case  may  be  stated  even  more  broadly  than  it  is  there 
laid  down.  A  party  who  negligentiy  or  culpably  stands  by  and  allows  another 
to  contract,  on  the  faith  and  understanding  of  a  fact  which  he  can  contradict^ 
cannot  afterwards  dispute  that  fact  in  the  action  against  the  person  who  he 
himself  assisted  in  deceiving.  The  defence  here  is,  in  substance,  collusion 
between  Durham  and  the  plaintiff.  As  to  the  evidence,  I  think  a  second  jury 
would  find  the  same  verdict,  and  would  be  justified  in  finding  it,"  (p.  58.) 
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In  Coles  ▼.  Bank  of  England,  37  Eag.  Com.  Law  Rep.  134  :  *'  Benjamin 
Colety  the  nephew  of  the  testatrix,  and  in  some  sort  her  man  of  business,  one 
of  her  executors  also,  and  of  course  one  of  the  plaiotiifs,  was  a  clerk  in  the 
Bank  of  Enj^land,  and  was  in  the  habit  of  accompanying  the  testatrix  when  she 
received  her  dividends.  She  signed  receipts  both  in  the  dividend  warrants  and 
in  the  bank  books.  He  must  have  paid  her  the  full  amount  of  dividend  that 
would  have  been  due  if  the  original  amount  of  stock  had  continued  in  her  name ; 
bat  he  had,  in  fact,  in  the  interval  taken  another  woman  to  the  bank,  who  per- 
sonated the  testatrix  from  time  to  time,  and  as  often  forged  the  signature  of  the 
testatrix  to  several  tt^msfers  of  the  stock,  till  at  last  a  very  small  sum  was  left." 
It  was  considered  that  the  testatrix  was  guilty  of  negligence  in  receipting  the 
warrants ;  for,  if  she  had  kept  her  accounts  properly,  she  would  have  dis- 
covered that  more  was  due  to  her ;  giving  the  receipt  and  her  failure  to  com- 
plain,  was  such  an  acquiescence  in  what  had  been  done,  that  she  was  afterwards 
precluded  from  gainsaying  it,  although  it  was  admitted  that  she  had  been  im- 
posed upon.  It  was  fully  recognized,  that  parties  guilty  of  negligence  must 
be  bound  by  it.  (p.  141.) 

In  Dongrey  v.  Topping  and  Holmes,  4  Paige's  Ch.  Rep.,  95*  where  an  ad- 
ministratrix sold  real  estate  of  the  decedent  under  surrogate's  order,  in  which 
estate  she  was  entitled  to  dower,  and  in  the  terms  of  sale  it  was  stated,  that 
a  clear  satisfactory  title  wouki  be  given,  and  the  purchaser  paid  the  full  value 
of  the  premises,  under  a  belief  that  he  was  obtaining  a  perfect  title,  held,  that 
the  silence  of  the  administratrix  as  to  her  claim  of  dower,  was  such  a  fraud 
upon  the  purchasers  as  to  preclude  her  from  afterwards  setting  up  such  claim 
against  him  or  his  assigns.  By  the  Court,  '*  Silence  under  such  circumstances, 
was  such  a  fraud  upon  the  purchaser  as  to  prevent  her  from  afterwards  mak- 
ing her  claim  for  dower,"  (p.  98.)  See  also  Watson's  Executors  v.  McLaren^ 
19  Wendell,  563,  and  cases  cited. 

In  Dozier  v.  Squires  et  aL,  13  La.,  130,  the  same  principle  was  applied.  A 
parson  had  an  equitable  interest  in  property ;  he  permitted  the  legal  title  to 
remain  in  another,  and  it  passed^  into  the  hands  of  a  bond  fide  purchaser,  with- 
out notice.  The  claimant  of  the  equity  was  not  allowed  to  question  tiie  va- 
lidity of  the  sale.  In  Marsh  v.  Smith  et  al.,  5  Rob.  524,  after  a  review  of 
many  of  the  English  cases,  Judge  Bullard  held :  **  We  cannot  but  conclude, 
that  the  present  case  comes  within  the  principle  thus  laid  down,  and  especially 
the  great  principle  of  equity,  that  where  one  of  two  innocent  persons  must 
sofTer,  he  shall  suffer  who  by  his  own  acts  occasioned  the  confidence  and  the 
loss ;  even  supposing  that  Marsh  was  not  fully  apprized  of  his  own  title,  at 
the  time  he  advised  the  purchase  by  Smith,  it  was  a  gross  negligence  on  his 
part  which  eridently  misled  the  defendant." 

After  a  full  review  of  the  cases  upon  the  doctrine  of  **  equitable  estoppel," 
in  Smith's  leading  cases,  2d  vol.  511  (American  edition  of  1847,)  the  subject  is 
concluded  with  the  following  observations  on  the  authorities :  **  The  truth  is, 
that  the  courts  have  been,  for  some  time,  favorable  to  the  utility  of  the  doctrine 
of  estoppel ;  hostile  to  its  technicality.  Perceiving  how  essential  it  is  to  the 
quick  and  easy  transaction  of  business,  that  one  man  should  be  able  to  put  faith 
io  the  conduct  and  representations  of  his  fellow,  they  have  inclined  to  hold 
soch  conduct  and  such  representations  binding  in  cases  where  a  mischief  or 
injustice  would  be  caused  by  treating  their  effect  as  revocable."  See  also 
C.  C.  1701,  1810,  1811,  1805,  1812;  McMasUr's  case,  1st  Ann.  12). 

In  conchiding  our  examination  of  the  authorities  which  we  think  bear  upon 
thia  point  we  will  add  a  quotation  from  Roberts  on  Frauds,  which  we  think  is 
88  just  in  principle  as  it  is  admirable  in  expression.  *'  There  is  a  positive 
fraud  in  attempting  to  profit  by  the  mistakes  of  a  person  which  are  the  con- 
sequences of  our  own  misrepresentation,  or  uf  the  false  expectation  raised  in 
bis  mind  by  our  own  illusory  behaviour ;  and  there  is  a  negative  fraud  in  im- 
posing a  false  apprehension  on  another  by  our  silence,  where  silence  is 
treacheroosly  expressive.  In  equity,  therefore,  where  a  man  has  been  silent, 
when  in  conscience  he  ought  to  have  spoken,  he  shall  be  debarred  from  speak- 
ing when  conscience  requires  him  to  be  silent."  (p.  130.) 

The  phitosophy  of  the  principle  '*  that  where  one  of  two  innocent  persons 
most  suffer  a  loss,  he  who  is  the  cause  or  occasion  of  that  confidence  by  which 
the  loss  has  been  caused  or  occasioned,  ought  to  bear  it,"  is  sound.  It  is  to 
encourage  dealing  among  men,  upon  what  appears,  rather  than  to  permit  tran** 
saetions  to  be  defeated  by  what  may  be  concealed. 
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We  are  at  a  loss  to  anticipate  an  answer  to  the  authorities  which  we  have 
thus  advanced  to  support  our  position.  The  plaintiff  will  cling,  no  doubt,  to 
the  letter  of  the  code,  that  a  person  cannot  sell  what  belongs  to  another ;  but 
we  see  the  literal  meaning  of  this  article  departed  from  daily,  in  all  the  aales 
made  by  agents  in  their  recognized  power  to  sell,  resulting  from  the  implied 
assent  of  the  owner,  under  articles  1805,  1810, 1811,  and  1812  of  the  code.  So 
we  find  that  the  Supreme  Court  regarded  the  rule  as  subject  to  the  qualifica- 
tion for  which  we  contend,  in  5th  Rob.  524.  Indeed  this  is  a  general  principle 
of  law,  recognized  in  all  countries,  but  subject  to  important  qualifications, 
which  require  the  owner  to  be  without  fault,  or  the  buyer  without  fraud.  See 
Fonblanque  and  Story,  already  cited. 

If  the  plaintiff  fall  back  to  the  dictum  which  the  court  in  RippoWs  case,  in 
12  Rob.  applied  to  immovables,  we  answer,  that  prescription  is  a  means  of  ac- 
quiring property ;  it  is  given  by  law  to  protect  the  title  of  a  possessor  in  good 
faith ;  but  it  does  not  extend  itself  so  far  as  to  cure  the  neglect,  or  to  sanc- 
tion the  fraud  of  an  owner  who  gives  a  delusive  credit,  until  a  favoured  kins- 
man has  reaped  the  advantages  off  of  the  citizens  of  this  State 

It  may  be  said,  that  the  plaintiff  did  not  **  stand  by,"  when  the  negroes 
were  sold.  No,  she  did  not  stand  by,  on  her  feet,  but  there  was  a  continued 
presence  to  the  false  credit  which  she  gave.  She  was  present  when  the  ne- 
groes left  North  Carolina.  She  was  present  when  she  complained  to  her  own 
witness,  Cameron^  that  her  kinsman  never  sent  her  any  money.  She  was  pre- 
sent when  she  closed  her  mouth  to  enquiry,  and  her  ears  to  hearing,  in  relation 
to  property  which  she  claims  to  be  her  own,  but  which,  to  all  the  world,  by  her 
own  consent,  appeared  to  belong  to  F.  iV.  Waddell  In  the  langunge  of  Ro- 
berts on  Frauds,  we  ask,  is  not  this  silence  *'  treacherously  expressive  ?"  Doea 
it  not  amount  in  law  to  a  *' standing  by?''  But  the  authorities  do  not  require 
her  presence ;  it  is  her  neglect  in  not  making  known  her  title,  by  which  she 
is  bound. 

It  may  be,  the  plaintiff  will  insist,  that  there  is  a  distinction  to  be  made  be- 
tween slaves  and  other  property,  in  applying  the  authorities  which  have  been 
cited.     It  has  been  before  stated,  that  it  appears  from  the  record  in  this  case, 
that  slaves  are  movables  in  North  Carolina ;  but  we  will  go  further  and  show 
how  such  property  may  be  there  disposed  of.     This  court  has  held  that  it  will, 
without  proof,  take  notice  of  the  prevalence  of  the  common  law  in  the  States 
of  this  Union.     We  infer  from  this  decision,  that  those  laws  which  distinguish 
the  common  from  the  civil  law  system,  will  be  taken  notice  of.     The  common 
law,  unassociated  with  the  iniles  which  are  peculiar  to  it,  conveys  no  definite 
idea  to  the  mind.    To  assume  that  the  common  law  is  in  force,  is  to  assume  an 
acquaintance  with  its  general  rules.     Indeed  the  decision,  by  which  the  court 
declared  that  it  would  take  notice  of  the  existence  of  that  system — a  decision 
which  was  received  with  universal  satisfaction  by  the  bar — becomes  of  no  prac- 
tical use,  if  every  principle  of  the  common  law  has,  notwithstanding,  to  be 
proved.    This  court  in  the  case  of  Eugenie  v.  Preval  et  aU.^  2  Ann.  180, 
**  took  notice"  of  the  fact  that  slavery  does  not  exist  in  France.    On  an  appli- 
cation for  a  re-hearing,  it  was  insisted,  that  foreign  laws,  when  invoked  in  favor 
of  a  party  must  be  proved  ;  but  the  court  adhered  to  its  decision,     Now,  the 
fact  that  slaves  are  chatties  in  North  Carolina,  and  that  they  are  transferable 
by  mere  delivery,  is  a  fact  as  notorious,  as  that  slavery  does  not  exist  in  France. 
It  will  not  be  contended  that  slaves  are  real,  or  immovables,  to  use  the  civil  law 
expression,  in  North  Carolina;  but  it  will  be  contended  that  although  chattels, 
they  are  not  sold  with  the  same  informality;  our  object  is  to  prove  that  they 
are,  and  to  prove  the  fact'  by  the  decisions  of  the  Supreme  Court  of  Nor& 
Carolina.     *'  A  sale  of  slaves,  accompanied  by  actual  delivery,  is  good  withoat 
a  bill  of  sale ;"  Smolh  and  Wife  v.  Yeates^  1st  Dev.  302 ;  see  also,  Cheat  ▼• 
Wright^  2  Dev.  289 ;  4  Dev.  73.     The  Supreme  Court  of  Louisiana,  in  Bar- 
field  V.  Hewlett  4  La.  120,  said  :     "  The  plaintiff  has  endeavoured  to  present 
to  us  evidence  of  the  defendant's  bad  faith,  in  his  neglect  to  call  upon  his  ven- 
dor, to  produce  a  written  title  or  authority,  as  slaves  cannot  be  bought  in  this 
State,  but  by  a  written  act."     **It  is  otherwise,"  said  the  court,  *'in  other 
States  and  countries."     We  have,  perhaps,  been  unnecessarily  cautious  on  tliie 
point,  for  the  whole  tenor  of  the  authorities,  hold  an  owner  equally  culpable  for 
his  ignorance,  concealment,  or  neglect,  with  respect  to  his  real,  as  to  his  per- 
sonal property. 

The  point  of  the  plaintifif  s  argument,  is  that  we  should  have  called  on  Wad^ 
dell  for  his  title.    Admit  that  the  slaves  were  hen;  sappoee  Sarah  Moore 
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had  broaght  them  to  Louisiana,  and  she  had  been  called  upon  for  her  written 
titles.  She  would  have  presented  the  will  of  her  father;  but  she  could  not 
have  shown  the  name  of  a  single  slave  in  it,  except  perhaps  the  names  of  some 
few  that  were  bequeathed  to  her  brother  and  sisters.  She  would  have  urged 
that  there  was  a  **  parol  partition  of  the  slaves,"  and  that  this  parcel  fell  to 
her  in  the  division  :  which  would  at  last,  have  compelled  a  resort  to  oral  proof 
of  her  title.  From  the  nature  of  the  property,  it  is  impossible  to  preserve 
written  evidence  of  the  title  to  slaves ;  the  owner  of  a  large  number  of  them,  after 
forty  years  posession,  would  in  vain  look  to  his  title-deeds  for  protection ;  the 
old  ones  would  have  died  off,  and  others  of  new  names,  ages,  appearance,  and 
sex,  would  fill  their  place.  Oral  testimony  alone,  could  show  that  they  were 
the  descendants  of  those  named  in  the  original  deeds.  In  every  light  in  which 
it  may  be  viewed,  we  regard  it  as  absurd  to  say  that  a  man  can  show  a  claim 
of  title  by  paper,  to  slaves,  as  he  can  to  land.  It  would  even  in  this  State  be  a 
vain  thing  to  call  for  the  exhibition  of  such  titles ;  but  to  require  them  as  to 
slaves  brought  here  from  a  sister  State,  would  be  to  ask  for  that  which  the 
w^hole  world  knows  does  not  exist.     Barfield  v.  HewletU  4  La« 

Why  did  not  Sarah  Mocrrt  take  counsel  on  the  consequence  of  her  conduct  ? 
She  would  have  been  told  how  much  of  his  title  to  slaves  the  owner  yielded, 
in  the  common  law  States,  when  he  delivered  up  possession  for  a  length  of 
time.  •«  Five  years'  possession  of  slaves  constitutes  a  title  in  Virginia,  upon 
which  the  possessor  may  recover  in  detinue.*'  Shelby  et  aL  v.  Grey^  11 
Wheat.  Rep.  361 ;  S,  P.  Brent  v.  Chapman,  6  Cranch's  Rep.  358 ;  Auld  v. 
NoTiDood,  5  Cranch's  Rep.  361 ;  Garth's  Executors  v.  Barksdale,  5  Munf. 
Rep.  101 ;  Carter  et  al.  v.  Carter  et  al.n  5  Munf.  Rep.  108.  The  same 
principle  has  been  adopted  in  Kentucky.  {Smart  v.  Baugh,  3  J.  J.  Marshall's 
Rep.  363.  The  same  is  true  even  where  the  slaves  are  loaned  Garth^s 
Executors  v.  Barksdale,  5  Munf.  Rep.  101.  And  the  rights  of  the  creditors 
of  the  loanee  will  be  protected.  Fitzhugh  v.  Anderson  et  al,,  2  Hen.  and 
Munf.  289,  308;  Boatwright  v.  Meggs,  4  Munf.  Rep.  145.  Five  years' 
peaceable  possession  gives  a  title  to  a  slave,  and  which,  if  lost,  may  be  regained. 
Newby^s  administrator  v.  Blakey,  3  Hen.  and  Munf.  57;  Brent  v.  Chap- 
man, 5  Cranch's  Rep.  358.  Travis  v.  Claiborne,  5  Munf.  Rep.  435."  Law 
of  slavery,  77,  78,  79.  She  would  have  been  told  that  by  the  Supreme  Court 
of  the  State  in  which  she  lived,  slaves  are  considered  personal  property,  and 
m  all  respects  alienable  as  other  chattels.  She  would  have  been  told  that  com- 
ing from  other  States,  they  were  so  regarded  when  they  arrived  in  Louisiana. 
She  would  have  been  warned  against  giving  the  indicia  of  her  property  to  an- 
other, and  told,  that  if  she  created  Waadell  an  apparent  owner,  the  law  would 
estop  her  to  deny  his  acts  as  such,  **  although  no  authority  was  in  fact  ever  given." 
**  Afl  if  the  owoer  of  a  horse  send  it  to  a  common  repository ,  for  the  sale  of 
horses,  the  owner  would  be  bound  by  the  sale,  without  his  express  consent,  to 
a  bond  fide  purchaser,"  because  an  authority  to  sell  shall  be  presumed  against 
him.  Pickering  v.  Busk,  15  East  38,  Chitty  on  contracts,  171.  She  would 
have  been  told,  that,  by  the  laws  of  Louisiana,  creating  Waddtll  the  apparent 
owner  of  the  slaves,  silence  and  inaction  on  her  part  would  be  construed 
into  a  permission  to  him  to  use  them  as  his  own ;  and  that  third  persons  so 
dealing  with  him  would  be  protected.  If  Sarah  Moore  reaDy  be  the  owner 
of  these  slaves,  we  must  say  that  we  have  never  met  with  a  case  which  dis- 
dosea  the  same  neglect  of  title ;  a  neglect,  too,  which  is  aggravated  by  her 
having  received  no  compensation  for  their  services  during  the  time  that  her 
kinsman  had  possession  of  them.  See  Cameron's  testimony.  Why  did  she 
not  make  some  enquiry  ?  It  was  an  easy  matt-er  to  find  a  professional  gentle- 
man to  prosecute  ^is  suit ;  it  would  have  been  as  easy  to  obtain  information 
as  to  the  true  situation  of  WaddelL  A  letter  to  the  recorder  of  mortgages, 
would  have  informed  her  whether  the  slaves  were  bound  by  mortgage  or 
judgment  recorded.  The  fiict  of  her  not  getting  any  money,  should  have 
aronaed  her  suspicion  ;  her  confidence  in  her  relation  might  have  justified  her 
in  excusing  him  for  one,  two,  or  perhaps  three  years ;  but  beyond  that  time,  we 
cannot  nnderstand  how  confidence  and  forbearance  could  go  further;  for  it  is 
not  in  the  nature  of  man  or  woman,  to  persist  in  taking  excuses  in  the  place 
of  remittances.  But  his  pertinacity  in  continuing  his  false  credit,  and  her  for- 
bearance with  her  kinsman,  had  a  period  beyond  which  neither  the  one  nor  the 
other  would  go ;  the  first  ceased  when  the  creditors  of  Waddell  wrested  the 
proper^  from  him  to  pay  the  debts  which  it  had  been  mortgaged  to  secure ; 
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MooRi        and  die  last  ceased  when  her  kinsman  could  no  longer  derive  any  practical 
^'  benefit  from  the  cootinuance  of  it.     Her  witness  says,  that  when  she  first  heard 

Lakbkth.  ^£.  ^^  ^^  ^£  ^Yie  slaves,  she  spoke  of  it  with  surprise  and  indignation.  It  is 
somewhat  strange  that  she  had  no  surprise  and  indignation  during  the  five 
years  that  Waddell  had  possession  of  the  slaves,  at  his  not  remitting  any  money 
on  account  of  them ;  and  that  the  surprise  and  indignation  did  not  manifest 
itself  by  enquiries,  which  properly  directed  would  have  given  such  notice  of 
her  title  that  no  one  would  have  bid  for  the  property. 

The  opinion  of  the  court  was  pronounced  by 

Slidell.  J.  This  is  a  petitory  action,  braught  in  the  year  1841,  for  the 
recovery  of  certain  slaves  and  their  increase,  and  damages  for  their  wrongful 
detention.  The  defendant  claims  under  a  judicial  sale  made  in  1840,  to  satisfy 
a  mortgage  of  the  slaves  granted  by  F.  iV.  Waddell  in  1837. 

It  appears  from  the  evidence  in  the  cause,  that  the  plaintiflf  is  a  native  and 
resident  of  North  CaroUna,  and  that  the  slaves,  previous  to  their  importation 
into  this  State,  were  employed  on  an  estate  of  the  plaintiff  in  North  Carolina, 
under  the  supervision  of  F.  N.  Waddell^  her  connexion  and  agent.  In  the 
year  1835,  he,  with  her  consent,  brought  these  slaves  and  others  belonging  to 
her  brother,  to  Louisiana,  under  an  agreement  that  they  should  be  worked  for 
their  benefit.  It  does  not  distinctly  appear  whether  the  plaintifif  was  to  receive 
specific  wages  for  them,  or  be  remunerated  for  their  services  by  a  share  of 
the  proceeds  of  their  labors.  But  it  is  unquestionable,  that  Waddell  was 
clothed  with  no  higher  control  than  that  either  of  a  lessee  or  an  agent ;  and  that 
as  between  the  parties  the  ownership  was  not  intended  to  pass,  and  never  did 
pass.  The  conduct  of  Waddell  in  mortgaging  the  slaves  in  his  own  name,  and 
for  his  own  benefit,  and  thus  attempting  to  create  an  incumbrance,  which  sub- 
sequently resulted  in  the  judicial  sale,  under  which  Lambeth  holds,  waa  utteriy 
unauthorized,  and  a  gross  fraud  upon  the  plaintiff. 

The  question  then  presented  in  this  cause  is,  upon  whom  are  the  conse- 
quences of  this  fraud  to  fall  ?  Upon  the  plaintiff,  whose  confidence  and  rights 
have  been  violated,  or  upon  the  defendant,  who  claims  to  be  a  bond  fide  pur- 
chaser, for  a  valuable  consideration  ? 

Before  entering  upon  the  consideration  of  this  question,  it  is  necessary  to  state 
some  further  facts  upon  which  the  defendant  relies  in  support  of  his  tide. 

When  Waddell  came  with  the  slaves  to  Louisiana,  in  1835,  he  established 
himself  upon  lands  belonging  to  his  relation,  John  Waddell,  and  cultivated  it 
by  their  labor.  He  sold  the  crops  in  his  own  name.  The  slaves  appear  upon 
the  assessment  roll  of  1840  in  his  name.  The  control  which  he  appeared  to 
exercise  over  them,  was  that  of  an  ordinary  owner.  Two  witnesses,  residiog 
in  the  parish,  seem  to  have  entertained  the  impression  that  Waddell  was  not 
the  owner ;  but  others  state  their  entire  ignorance  of  any  outstanding  title,  and 
it  was  admitted  at  the  trial,  that  many  witnesses  of  the  parish  could  be  pro- 
duced, who  would  swear,  that  they  never  knew  of  Sarah  Moore  having  given 
any  notice  of  her  claim  to  the  slaves.  The  mortgage  was  given  by  F.  iV. 
Waddell,  in  1837,  to  John  Waddell,  his  relative,  who  knew  the  plaintifiPs  titie; 
but  the  mortgage  notes  passed  into  the  hands  of  parties  who  are  not  proved  to 
have  been  cognizant  of  the  fraud,  and  whose  good  faith  is  claimed  as  enuring 
to  Lambeth's  benefit. 

It  is  unquestionably  true,  as  the  general  rule,  that  no  man  can  be  divested  of 
his  property  without  his  own  consent ;  and,  consequendy,  that  even  the  honest 
purchaser  under  a  defective  tide,  cannot  hold  against  the  true  proprietor.  Nemo 
plus  juris  in  alium  transferre  protest  quam  ipse  habet. 
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To  this  general  rule  there  are  undoubtedly  exceptiong.  A  vendor  who  has  con-  Moore 
eented  to  a  transfer  of  his  property,  under  circumstances  of  fraud,  has  not,  in  legal  Lamoeth. 
contemplation  consented  to  part  with  it,  and  might  recover  it  from  his  vendee. 
Bat  if  it  had  passed  iato  the  hands  of  an  honest  purchaser,  he  would  hold  by 
a  better  title  than  the  first  vendee,  and  would  be  protected  against  the  secret 
equity.  So  also  in  some  of  the  transactions  of  commerce,  an  owner  may  be 
estopped  from  reclaiming  his  property  from  a  subsequent  bond  fide  purchaser, 
by  having  voluntarily  placed  in  the  hands  of  another  the  indicia  of  ownership, 
or  exhibited  him  to  the  world  as  a  person  having  power  to  dispose  of  it ;  and 
however  certain  his  intentions  not  to  part  with  his  ownership,  he  would  not  be 
heard  against  an  honest  purchaser,  who  had  acted  upon  the  confidence  thus 
imprudently  reposed.  Such  are  the  cases  of  a  bond  fide  holder  of  a  bill  of 
lading,  received  from  a  fraudulent  consignee,  who  abuses  the  oonfidence  of  his 
eonsignor;  or  the  bond  fide  purchaser  of  goods  from  the  dishonest  factor,  whose 
common  businress  it  was  to  sell  goods  of  that  character,  and  to  whom  the  owner 
bad  entrusted  them  under  instructions  which  were  disobeyed. 

But,  after  a  careful  consideration  of  this  subject,  we  have  not  met  with  any 
authority  which  would  justify  us  in  taking  the  present  case  out  of  the  general 
rule,  which  throws  upon  the  transferree  the  hazard  of  his  author's  title,  and 
requires  the  consent  of  the  owner  to  the  divestiture  of  his  rights. 

The  case  of  Baifield  v.  HewletU  4  L.  R.  120,  is  strongly  analogous  to  the 
present.  There  the  plaintiflf  proved  his  title  ;  and  it  was  admitted  that  the 
defendant  purchased  the  slaves  at  auction,  and  took  Harraldsoh's  bill  of  sale. 
The  slaves  had  been  deUvered  by  the  plaintiff  to  Harraldson,  under  a  written 
agreement  that  he  should  bring  them  to  Louisiana  and  hire  them  for  the 
plaintiff,  till  the  arrival  of  the  latter  in  Attakapas,  or  Opelousas.  Harraldaon 
brought  them  to  New  Orleans,  w^here  he  publicly  offered  them  for  sale,  and 
finally  put  them  up  at  auction.  It  is  clear,  said  the  court,  that  the  defendant 
acquired  no  title ;  his  vendor  having  none  himself^  nor  any  authority  to  convey 
any. 

In  McBumey  v.  Flaggy  11  L.  R.  333,  the  case  was  thus  :  Youngblood  came 
into  possession  of  some  slaves  in  South  Carolina,  under  an  agreement  made  in 
1839,  with  the  owner,  McBumtyt  to  seU  him  the  slaves  conditionally  at  a  sti- 
pulated price  on  credit  with  interest.  It  was  agreed  that  Youngblood  should 
take  possession  of  the  slaves,  and  might  remove  them  out  of  the  State.  But 
it  was  expressly  stipulated  that  the  property  of  the  slaves  and  then:  issue,  should 
abide  in  McBumey ;  that  Youngblood  should  not  become  owner  of  them,  nor 
they  be  liable  to  his  contracts,  until  he  should  have  paid  the  stipulated  sums. 
He  came  with  the  slaves  to  Louisiana,  and  in  1830  mortgaged  them  to  Flagg. 
Upon  hie  fiiilure  to  pay  the  mortgage  debt,  Flagg  obtained  an  order  of  seizure 
and  sale,  when  McBumey  brought  suit  and  claimed  them  as  owner.  Flagg 
ADBwered  by  a  general  denial,  and  further  averred,  as  the  defendant  has  done 
in  this  case,  that  the  petitioner  suffered  McBumey  to  introduce  the  slaves  into 
this  State,  and  thereby  enabled  him  to  obtain  credit  in  fraud  of  third  persons, 
by  reason  of  which  the  property  became  liable  for  his  debts.  The  plaintifif  had 
judgment  as  owner ;  and  upon  appeal  it  was  affirafted. 

In  Russell  v.  Favier,  18  L.  R.  587,  the  plaintiff  brought  a  petitory  action  for 
a  slave.  He  had  brought  the  slave  from  Virginia  to  Mississippi,  in  1836,  with 
a  number  of  others,  for  the  purpose  of  hiring  them  out.  The  slaves  were 
lured  out  at  the  commencement  of  each  year,  and  the  plaintiff  annually  visited 

10 


1 


74  SUPREME  COURT  OF  LOUISIANA, 

MooKK  the  State  for  the  purpose  of  reiceiving  their  hire.  He  had  an  agent  in  Vicks* 
Lambeth.  ^^^S  ^^^  attended  to  his  businese  in  his  absence.  In  January,  1838,  the  slave 
was  hired  to  one  Bucner^  who,  in  April  following,  took  her  to  Natchez,  and  after 
offering  her  for  sale  privately,  at  different  times,  finally  had  her  sold  at  auction,  when 
VHll  became  the  purchaser,  brought  her  to  New  Orleans,  and  sold  her  to  the 
defendant,  who  had  no  notice  of  the  fraud.  The  plaintiff's  claim  was  sustained, 
upon  the  ground  that  Russell  had  no  intention  of  passing  the  right  of  property 
to  Bucner,  but  only  hired  the  slave  to  him ;  that  he  only  intended  to  give  a 
temporary  possession,  and  that  the  subsequent  fraud  of  the  lessee  could  not 
deprive  the  owner  of  his  right  of  property. 

In  Brown  v.  Glalhey,  4  Ann.  124,  the  plaintiff  had  hired  a  slave  in  Ken- 
tucky, to  Craig,  with  the  understanding  that  he  might  take  t^e  slave  as  a  do- 
mestic servant  to  Louisiana,  whither  he  was  going  for  a  temporary  purpose,  and 
bring  her  back  on  his  return.  Craig  fell  in  debt  in  Louisiana,  and  the  slave 
was  seized  under  attachment  by  his  creditors.  It  was  held  that  the  owner 
did  not  lose  his  right  in  faver  of  the  lessee's  creditors,  although  the  lessee's 
possesswn  and  his  declarations  might  have  induced  them  to  trust  him. 

The  only  case  in  our  reports  cited  by  counsel,  which  seems  to  militate  against 
those  above  referred  to,  is  that  of  Jenkins  v.  Thenet,  9  Rob;  35.  In  that  case 
it  was  decided,  that  a  purchaser  from  a  person  who  came  into  possession  of 
slaves  in  Maryland,  as  administrator  of  the  deceased  owner,  fraudulently  sold 
them  here  as  his  own,  and  converted  the  proceeds  to  his  own  use,  could  not 
hold  them  against  the  succession  of  the  deceased,  the  buyer  having  notice  of 
the  fraud  at  the  time  of  his  purchase.  It  is  true,  that  the  court  then  used  the 
following  language  :  *«  Slaves  being  thus  regarded  as  chattels'  in  Maryland,  and 
having  been  brought  into  this  State,  and  possessed  for  many  years  by  one  of 
our  own  citizens,  he  must  be  presumed  to  be  the  true  owner,  and,  consequently, 
a  bond  fide  purchaser  from  hin>,  without  notice  of  the  tide  of  the  estate  of 
Alexander  Lea  Fenwick,  ought  to  be  protected,"  &c.  But,  these  remarks 
may  be  deemed  obiter  dictum,  the  cognizance  of  the  fraud  by  the  purcfaaaer 
being  an  ample  basis  for  the  decree  rendered. 

It  has  been  attempted  to  sustain  the  defence  here  upon  the  ground  of  an 
equitable  estoppel,  under  the  doctrine  so  familiar  to  courts  of  equity  in  our 
sister  States,  and  which  has  been  frequently  recognized  in  our  owo  jurispru- 
dence, that  where  one  man  who  has  a  title,  and  knows  of  it,  stands  by  and 
either  encourages,  or  does  not  forbid  the  purchase,  he  shall  be  bound  by  it.  It 
is  argued,  that  the  plaintiff^s  case  falls  within  the  rule,  because  she  permitted  the 
slaves  to  go  into  WaddelVs  possession  to  be  brought  to  this  State,  and  remain 
here  in  his  apparent  control  as  owner  during  tve  years,  without  publishing  her 
title  to  the  worid,  although  complaining  meanwhile  that  he  made  her  no  re- 
mittances. But,  it  must  be  observed,  that  she  never  gave  him  possession  as 
owner ;  that  she  was  distant  from  the  scene  of  fraud,  and  had  no  knowledge 
either  of  the  mortgage,  or  of  the  resulting  judieiaJ  sale  under  which  the  de- 
fendant claims,  until  a  short  time  before  she  brought  this  suit ;  aO  which  baa 
been  cleariy  proved.  It  cannot  be  said,  under  these  circumstances,  that  she 
has  stood  by,  has  been  silent  when  she  should  have  spoken,  and  is  therefore 
estopped  in  good  conscience,  from  revendicating  the  property  of  which  she  has 
been  despoiled. 

With  regard  to  the  testimony  in  this  cause,  objections  of  form  have  been 
discussed  by  the  defendant's  counsel,  which  we  consider  unavailing :  the  party 
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hariDg,  in  our  opinioD,  coDcluded  himaelf  by  the  agreement  under  which  the 
cause  was  re-opened  after  the  first  tria).  After  a  careful  consideration  of  the 
ev^idence,  we  are  entirely  satisfied  as  to  the  piaintifTs  ownership. 

Being  of  opinion  that  the  judgment  of  the  court  below  is  correct,  we  have 
deemed  it  unnecessary  to  consider  the  piaintifTs  motion  for  the  dismissal  of  the 
appeal. 

The  judgment  of  the  district 'court  is  therefore  affirmed,  with  costs. 

EnsTis,  C.  J.  I  assent  to  the  correctness  of  the  judgment  of  the  district 
court ;  but  my  reasons  are  other  than  those  expressed  in  the  opinion  of  the 
court. 


IfOOIUE 
V. 

Lambxtu. 


A.  M.  Foley  v.  S.  T.  Harrison. 

Congreu  hu  the  fbU  power  to  declare  the  dignity  and  effect  of  titles  emanating  from  the  Uni- 
ted States ;  and  the  whole  legislation  of  the  government  in  reference  to  the  public  landa, 
declares  the  patent  to  be  the  saperior  and  conclusive  evidence  of  legal  title.  Until  it  issues 
die  fee  ia  in  the  government.  A  State  has  no  power  to  declare  any  title  less  than  a  patent, 
valid  against  a  claim  of  the  United  States,  or  against  a  title  held  under  a  patent  granted 
by  the  United  States. 

A  claim  baaed  on  a  patent  obtained  from  the  State,  under  the  act  of  S5th  of  March,  1844, 
most  yield  to  a  patent  obtained  from  the  government  of  the  United  States,  under  the  pre- 
emption laws  passed  by  Congress,  approved  on  the  29th  of  May,  1830,  and  revived  and 
continued  in  force  in  1844. 

Inatructions  from  commissioners  of  the  general  land  office,  to  registers  and  receivers,  are 
not  judgments  binding  upon  any  one. 

APPEAL  by  defendant  from  the  Fifth  District  Court  of  New  Orleans. 
Bttchanan,  J. 
L,  Lessassier  and  the  Citizens'  Bank  were  called  in  warranty,  and  intervened 
in  this  case. 

lUsleyy  and  H.  A.  BuLlard,  for  plaintiff,  contended :  The  plaintiff  in  this 
petitory  action  claims  from  the  defendant  in  possession  the  lands  described  in 
his  petition,  and  exhibits  evidence  of  title  thereto  as  follows :  Ist.  The  locations 
thereof  made  by  the  State  of  Louisiana  in  the  land  office  at  New  Oleans,  as 
public  lands,  which  had  been  surveyed  according  to  existing  laws  under  and  by 
virtue  of  the  8th  section  of  the  act  of  Congress,  approved  on  the  8th  day  of 
September,  1841.  2d.  Two  patents,  issued  by  the  State  to  plaintiff  in  accord- 
ance with  the  7th  section  of  an  act  of  the  Legislature,  approved  25th  March, 
1844,  both  dated  20th  April,  1646.  3d.  The  correspondence  between  the  regis- 
ter and  the  commissioner  of  the  general  land  office,  respecting  the  location  of 
•aid  lands  under  the  said  act  of  Congress. 

The  8th  section  above  referred  to  is  in  the  following  words :  **  That  there 
shall  be  granted  to  each  State  specified,  (Louisiana  being  included,)  five  hundred 
tfaosand  acres  of  land,  for  the  purposes  of  internal  improvement.  Provided,  that 
to  each  of  said  States,  which  has  already  received  grants  for  said  puriMse, 
there  is  hereby  granted  no  more  than  a  quantity  of  land  which  shall,  together 
with  the  amount  such  State  has  already  received  as  aforesaid,  make  five  hund- 
red thousand  acres.  The  selections  in  all  the  said  States  to  be  made  within 
their  limits  respectively,  in  such  manner  as  the  Legislature  shall  direct,  and 
located  in  parcels  conformably  to  sectional  divisions  and  subdivisions  of  not  less 
than  three  hundred  and  twenty  acres  in  any  one  location,  on  any  pulic  land,  ex- 
cept such  as  is  or  may  be  reserved  from  sale  by  any  law  of  Congress  or  procla- 
mation of  the  president  of  the  United  States;  which  said  locations  may  be  made 
at  any  time  after  the  lands  of  the  United  States  in  said  States  shall  have  been 
surveyed  according  to  existing  laws."  By  this  section,  it  appears  that  the  State 
entitled  to  this  grant  **  might  make  its  seclections  in  such  manner  as  the  Legis- 
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FoLKT        lature  thereof  should  direct,  and  that  do  United  States  patent  is  i  equired  to  Test 
^-  the  title  to  the  lands  selected  in  the  State." 

The  7th  section  of  the  act  of  the  Legislature  before  recited,  provides,  **that 
it  shall  be  the  duty  of  the  register  and  the  treasurer,  asreceiver  of  public  moneys, 
when  the  lands  have  not  been  located,  to  issue  warrants  for  the  lands  donated 
by  Congress,  and  not  as  yet  located ;  provided  they  shall  not  be  issued  for  less 
than  eighty  nor  more  than  six  hundred  and  forty  acres,  which  warrants  shall 
be  sold  in  the  (same)  manner  as  the  lands  located ;  provided  they  shall  not  be 
sold  for  less  than  three  dollars  per  acre ;  and  it  shall  be  the  duty  of  the  governor 
to  issue  patents  for  all  the  lands  sold,  and  that  have  been  sold,  and  for  the  lands 
located  by  waiTants  when  contemplnXed  to  be  sold  by  that  act,  whenever  he 
shall  be  satisfied  that  the  same  have  been  properly  located."  The  question  then 
to  be  considered,  is,  1st,  whether,  at  the  time  of  the  locations,  the  lands  claimed 
were  public  lands,  subject  to  entry ;  and  2d,  whether  they  have  been  located  by 
the  plaintiif  in  the  manner  contemplated  by  the  act  of  Congress  of  4  th  Septem- 
ber, 1841;  for,  the  sole  reliance  of  the  plaintiif  for  success  in  this  suit,  is  in 
maintaining  these  two  propositions  affirmatively ;  and  an  investigation  into  the 
first  proposition  will  necessarily  test  the  validity  of  the  defence  set  up  by  the 
defendant.  Before  enteriog  upon  this  enquiry,  however,  we  will  assume  as 
demonstrated,  that,  as  regards  the  manner  of  locating,  the  law  has  been  fully 
complied  with;  that  the  State  patents  having  issued, 'raises  the  legal  presump- 
tion that  the  lands  claimed  have  been  properly  located,  and  no  patent  is  required 
from  the  United  States,  as  the  grant  once  located  is  equivalent  to  a  title  *Mn 
words  of  present  grant."  (See  p.  616.  13  Peters.  67.  13  L.  R.)  For  a 
legal  consideration  paid  to  the  State  the  plaintiff  purchased  its  right  to  locate 
the  lands  in  controversy;  and  standing,  as  he  does,  on  his  legal  rights,  he  recog- 
nises no  authority  either  in  the  executive  officers  of  the  government  or  in  the 
defendant  to  criticise  his  motives  in  making  the  acquisition.  But  he  deems  it 
due  to  himself  (and  that  only  with  the  view  of  counteracting  erroneous  impres- 
sions respecting  extensive  improvements  on  the  lands  that  have  no  existence  in 
fact,  but  upon  which  the  defendant  has,  and  no  doubt  will  seek  to  establish  a  case 
of  strong  equity,)  to  state,  that  he  never  sought  to  profit  gratuitously  by  the  la- 
bors of  the  defendant,  for  the  court  will  find,  on  a  careful  inspection  of  the  evi- 
dence, that  the  whole  tract  claimed,  with  the  exception,  perhaps,  of  a  very  in- 
considerable portion,  (and  for  which  the  defendant  sets  up  an  enormous  charge 
in  reconvention,)  is  still  wild  land,  no  part  of  which  has  ever  yet  been  cleared. 
The  plaintiff  thus  having  exhibited  a  title  which  is  prina  facie  a  legal  one,  the 
onus  is  thrown  on  tlie  defendant  to  show  that  it  is  radically  defective,  or  that 
there  is  a  better  outstanding  title  to  oppose  it.  The  defendunt  contends  thnt  the 
land  in  question  was  legally  entered  by  his  authors  prior  to  the  19th  June,  1 836, 
unfler  the  provisions  of  the  acts  of  Congress  passed  on  the  19th  June,  1834, 
which  revived  the  act  of  29th  May,  1830,  entitled  "An  act  to  grant  preemption 
rights  to  settlers  on  the  public  lands."  As  the  validity  of  these  entries  will  be 
strenuously  contested,  it  may  be  advisible,  before  adverting  to  these  laws,  to 
state,  that  the  following  facts  appear  to  be  conclusively  established  by  the  evi- 
dence in  the  record.  1st.  That  all  the  lands  claimed  during  the  operation  of  the 
act  of  19th  June,  1834  were  entered  by  divers  persons,  under  whom  defendant 
claims  by  means  of  floats,  derived  from  alleged  settlements  within  the  limits  of 
the  Houmas  claim.  2d.  That  the  Houmas  claim  had  been,  under  the  acts  of 
1606,  1806,  and  1807,  respectively,  presented  in  due  time  and  according  to  law 
to  the  recorder  of  land  titles  in  the  district  of  Louisiana,  and  filed  in  liis  office 
for  the  purpose  of  being  investigated  by  the  commissioners  appointed  for  ascer- 
taining the  rights  of  persons  claiming  lands  in  the  Territory  of  Louisiana,  3d, 
That  all  said  entries,  both  mother  claims  and  floats,  had  been,  about  the  12th  of 
August,  1844,  and  prior  to  the  location  of  the  Innds  embraced  in  them,  made 
by  the  State,  cancelled  by  the  treasury  department,  because  the  land  on  which 
the  original  settlements  purported  to  have  been  made,  were,  at  the  time  of  said 
entries,  not  subject  to  the  operation  of  the  acts  of  29th  May,  1830,  and  19th 
June,  1834.  Now,  it  is  contended,  on  this  statement  effects,  and  we  wiU  pro- 
ceed to  demonstrate,  that  all  these  entiies  made  under  the  said  acts  of  1830  and 
1834,  were  not  merely  voidable,  but  absolutely  null  and  void  ab  initio ;  that  the 
land  upon  which  the  settlements  originated,  and  from  which  the  floating  rights 
accrued,  was  not  public  land,  and  if  public,  was  specially  reserved  from  the 
operation  of  those  laws  by  their  very  terms;  and  that  the  officers  who  under- 
took to  adjudicate  them  were   acting  beyond  the  pale  of  their  authority ;  and 
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that  tdjudicatioDs  made  by  them  to  the  claimaDts,  not  being  within  their  juris- 
diction, but,  on  the  contrary,  exclnded  from  it  in  direct  terms,  were  nullities, 
f  Miller  et  at,  v.  Kerret  aL^  7  Wheat.  1;  Brown's  Lessee  and  others  v.  Clements, 
3  Howard,  575;  13  Peters,  5;  &c.,)  and  no  judicial  action  was  required  to 
have  them  so  declared.  Congress  was  the  only  power  that  could  resuscitate 
them  and  give  them  a  legal  existence ;  and  this  could  only  be  accomplised  by 
means  of  a  confirmatory  law  passed  while  the  said  lands  were  under  their 
eoDtrol ;  for  it  will  hardly  be  contended  that  if,  at  the  time  when  the  State 
selected  them,  nothing  had  been  done  to  cure  the  vice  in  the  original  entries, 
that  either  Congress  or  the  executive  officers  of  the  government  could  constitu- 
tionally impair  the  rights  vested  to  said  lands  in  a  subsequent  purchaser.  The 
original  preemption  entries  never  severed  the  land  embraced  in  them  from  the 
public  domain ;  and  once  disposed  of  legally,  under  the  provisions  of  a  subse- 
quent statute,  they  were  beyond  the  reach  of  legal  remedies.  The  ground  of 
Uie  claim  set  up  by  defendant,  is  the  right  of  certain  settlers  to  preemptions, 
under  the  act  of  19th  June,  1834,  entitled  **An  act  to  revive  an  act  granting  pre- 
emption rights  to  settlers  on  the  public  lands,  passed  on  the  29th  May,  1830;'' 
and  to  the  act  of  1830  must  reference  be  had,  to  ascertain  what  where  the  rights, 
benefits  and  privileges  confen*ed  by  it,  or,  in  other  words,  what  was  the  character 
of  the  preemption  rights  thus  claimed,  and  on  what  land  the  claim  was  allowed 
to  operate.  1st.  It  authorized  eveiy  settler  or  occupant  of  the  public  lands 
under  the  circumstances  therein  stated,  to  enter  with  the  register  of  the  land 
office  in  which  the  land  lies,  by  legal  subivisions,  a  quantity  of  land  not  exceed- 
ing a  quarter  section,  subject  to  ceitain  limitations  and  restrictions  2d.  It  gave 
the  right  of  float  to  the  two  first  settlers  on  a  quarter  section  of  public  lands,  and 
then  provided  that  no  entry  or  sale  of  any  land  should  be  made  under  the  pro- 
Fjsions  of  the  act  which  had  **been  reserved  for  the  use  of  the  United  States, 
or  either  of  the  several  States,  or  which  was  reserved  from  sale  by  any  act  of 
CoDgreas  or  by  order  of  the  president,  or  which  may  have  been  appropriated  for 
any  purpose  whatsoever."  Does  the  land  alleged  to  have  been  settled  on  fall  with- 
in the  scope  of  any  of  these  restrictions  ?  It  is  shown  that  it  is  within  the 
KmitB  of  the  Houmas  claim,  and  that  the  said  claim  had  been  reported  for  con- 
firmation; and  it  is  therefore  in  due  order  to  show,  that  the  claims  so  situated 
were  reserved  from  sale  by  act  of  Congress.  By  the  6th  and  10th  sections  of 
the  act  of  Congress  passed  3d  March,  1811,  entitled  "An  act  providing  for  the 
final  adjustment  of  claims  to  lands,"  dec.,  &c.,  (pp.  590  and  591,  1st  vol.  Land 
Laws,)  it  is  declared,  that  **till  after  the  decisions  of  Congress  thereon,  no  tract 
of  land  shall  be  oflfered  for  sale,  the  claim  to  which  has  been  in  due  time  and 
according  to  law  presented  to  the  recorder  of  land  titles  in  the  district  of  Louis- 
tana,  and  filed  in  his  office  for  the  purpose  of  being  investigated  by  the  commis- 
sioners appointed  for  ascertaining  the  rights  of  persons  claiming  lands  in  the  Ter- 
ritory of  Louisiana." 

The  Houmas  claim  was  confirmed  by  the  board  of  commissioners,  and  also  by 
the  act  of  Congress  of  18th  April,  1814,  and  has  been  since  patented,  and  as 
such  was  certainly  not  subject  to  the  preemption  laws,  either  directly  or  indi- 
rectly; no  provision  for  such  a  contingency  as  a  settlement  on  a  private  claim 
having  been  made  until  the  3rd  March,  1843,  when  an  act  was  passed  to  remedy 
the  evil  in  future ;  but  it  was  applicable  only  to  unsurveyed  lands  at  the  time  of 
soch  settlement.  If  the  said  claim  is  not  confirmed,  which  is  still  a  question, 
then  Congress  has  never  yet  rendered  a  decision  on  the  validity  or  invalidity  of 
the  claim.  And  the  whole  claim  was  protected  by  the  proviso  contained  in  the 
act  of  3d  March,  1811.  This  has  been  admitted  by  the  land  department,  in  let- 
ten  from  commissioner  Brown  to  the  register  at  New  Orleans,  and  to  the  Hon. 
R.  C.  Nicholas,  both  dated  the  17th  June,  1836;  and  the  attorney  general  Le- 
gar6,  to  whom  the  question  was  submitted  by  the  ncting  secretary  of  the  trea- 
aaiy,  on  the  2d  September,  expressed  the  opinion,  that  any  disposal  of  said  land 
was  illegal ;  which  opinion  was  corroborated  by  Mr.  Bibb,  secretary  of  the 
treasury,  who  cancelled  all  entries  made  within  its  limits.  In  the  case  of 
Stoddard  v.  Chambers^  (2  Howard's  Rep.,  313,)  and  also  in  the  case  of  Barry 
▼.  Gamble^  (3  Howard,  32,)  both  strongly  analagous  in  many  points  raised  in 
this  case,  the  question  as  to  the  effect  of  the  reservation,  under  said  act  of  1811, 
was  elaborately  argued,  and  it  was  decided  that  any  disposition  of  lands  so  re- 
served was  against  law,  and  void.  But  if  it  be  conceded  that  these  entries, 
under  the  acts  of  Congress  of  1830  and  1834,  were  originally  illegal,  was  it  com- 
petent for  the  treasury  department  to  declare  the  nullity  and  recall  the  certifi- 
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cate?  Itwa«  ao  raled  in  the  case  of  Carroll  ▼.  Stafford*  (3  Howard,  460,) 
where  the  court  says:  **It  is  true,  if  the  land  had  beeo  previously  sold  by  the 
United  States,  or  reserved  from  sale,  the  certificate  or  paitent  might  be  recalled 
by  the  United  States,  as  having  been  issued  through  mistake,  and  in  this  respect 
there  is  no  difference  between  a  certificate  holder  and  a  patentee  ;*'  and  such  a 
course  of  proceeding  was  contemplated  by  Congress,  as  appears  by  the  acta  of 
12th  January  and  25th  February,  1825.  (See  1  L.  L.  896.)  And  it  was  the 
opinion  of  Mr.  Attorney  General  Butler,  that  **whatever  doubt  there  might  be  as 
to  the  right  of  the  United  States,  who  have  parted  with  their  title  on  the 
receipt  of  a  legal  consideration,  (and  this  is  a  conclusive  answer  to  the  reason  for 
refusing  the  State  patent  advanced  by  Mr.  Attorney  General  Preston,)  to  make 
a  valid  title  to  any  other  person,  until  such  first  title  shall  have  been  avoided  by 
some  appropriate  judicial  proceeding,  there  can  be  none  when  the  first  title  is 
absolutely  void,  and  not  merely  voidable."  (See  2d  vol.  Instructions  and  Opin- 
ions, dcc.j  216.)  And  it  has  been  so  held  by  the  Supreme  Court  of  this  State* 
in  19  L.  R.  334,  510;  and  3  Rob.,  293.  But  are  the  principles  and  authorities 
on  this  point,  which  are  incontrovertible,  so  fiir  as  they  refer  to  the  entry  of  **the 
aettlemeot  lands,"  applicable  to  lands  not  reserved,  but  entered  as  floats,  denved 
from  tracts  not  subject  to  the  law,  but  on  the  contrary  excluded  from  its  opera- 
tion. We  have  maintained,  and  we  think  correctly,  that  a  float  is  but  a  second- 
ary right,  accessory  to  the  original  or  mother  claim ;  and  we  deduce  as  a  corol- 
lary therefrom,  that  if  the  entry  of  said  private  claim  is  radically  defective,  the 
accessory,  which  is  essentially  dependant  on  its  validity,  must  necessarily  follow 
it0  condition.  In  the  language  of  the  commissioner  of  the  general  land  office  on 
this  subject,  ''floats  are  liable  to  the  same  disabilities  as  the  original  preemptions 
under  which  they  accrued."  (See  2d  vol.  Instructions  and  Opinions,  p.  632, 
last  paragraph,  in  answer  to  interrogatory  No.  5,)  And,  in  a  letter  dated  24th 
September,  1834,  to  the  register  and  receiver,  containing  supplemental  instruc- 
tions under  the  preemption  law  of  19th  June,  1834,  by  order  of  the  secretary 
of  the  treasury,  in  a  case  very  analagous  to  that  at  bar,  it  is  declared,  that  **do 
preemption  right  to  section  No.  16,  reserved  for  schools,  can  be  sustained  under 
existing  laws,  nor  will  the  act  of  19th  June,  1834,  admit  of  a  floating  right  or 
preemption  elsewhere,  in  virtue  of  a  settlement  and  improvenient  on  ther  six- 
teenth section.  Individuals  considering  themselves  aggrieved  under  such  circum- 
stances will  have  to  prefer  their  claims  to  Congress."  And  here  it  may  be 
asked,  whether  between  the  19th  June,  1834,  and  the  date  of  the  location  of 
the  lands  in  controversy  by  the  State,  under  the  act  of  5th  September,  1841, 
any  confirmatory  law  had  been  passed  by  Congress  which  had  the  eifect  of  curing 
the  radical  vice  inherent  in  the  defendant's  title.  The  only  statutes  of  repose 
that  had  any  application  whatever  to  the  preemption  laws  before  mentioned, 
was  the  act  of  2d  July,  1836,  entitled  *' An  act  to  confirm  the  sales  of  public 
lands  in  cenain  cases."  the  second  section  of  which  is  in  these  words :  *'  Be 
it  further  enacted  :  That  in  all  cases  where  an  entry  has  been  made  under  the 
preemption  laws,  pursuant  to  instructions  sent  to  the  register  and  receiver  from 
the  treasury  department,  and  the  proceedings  have  been  in  all  other  respects  fair 
and  regular,  such  entries  and  sales  are  hereby  confirmed,  and  patents  shall  be 
issued  thereon  as  in  other  cases."  A  reference  to  the  decfsion  of  the  Supreme 
Court  of  the  United  States,  in  the  case  of  Wilcox  v.  Jackson,  (13  Peter's  Rep., 
514,)  answers  conclusively  any  argument  that  can  be  urged,  as  to  the  applica- 
tion of  this  statute  to  the  case  in  point.  In  alluding  to  the  subject  the  court 
says:  *'Now,  the  first  remark  we  make  upon  the  act,  is,  that  when  the  previ- 
ous law  had  totally  exempted  certain  land  from  the  right  of  preemption,  if  there 
were  nothing  else  in  the  case,  it  would  be  a  very  strong,  not  to  say  strained  con- 
struction of  this  section,  to  hold  that  Congress  meant  thereby,  (i.  e.,  the  act  of 
2d  July,  1836,)  by  implication,  to  repeal  the  former  law  in  so  important  a  pro- 
vision." And  then  goes  on  to  say,  that  they  **were  satisfied  that  there  were 
other  cases  to  which  it  was  intended  to  apply,  where  the  instructions  from  the 
treasury  department  assumed,  to  say  the  least.,  a  doubtful,  if  not  an  iDegal 
power.  As,  for  example,  the  instructions  of  the  7th  February  and  17th  Octo- 
ber, 1831,  by  which  entries  were  allowed  to  be  made  and  certificates  issued 
under  the  act  of  1830,  which  was  only  in  force  for  one  year  from  its  passage; 
after  the  expiration  of  the  year,  when  the  persons  claiming  had  been  deprived  of 
the  benefits  of  the  act  of  1830,  by  reason  of  the  township  plats  not  having  been 
furnished  by  the  surveyor  general,  and  when,  nevertheless,  proofs  of  the  claim 
had  been  filed  before  the  expiratk>n  of  the  year*    To  this  casot  and  others  aimi- 
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lsr?y  ntDBted,  the  law  may  well  apply ;  because,  without  affecting  the  general  Foley 
principles  of  the  system,  they  present  instances  in  which  innocent  parties  would  rr  ^'  » 
hare  been  injured  by  the  acts  or  omissions  of  public  officers,  or  by  some  other 
cause  to  which  no  fault  was  imputable  to  them.*'  And  in  the  same  case  it  is 
farther  said,  that  **by  the  express  terms  of  said  second  section,  entries  under 
the  preemption  laws,  to  be  protected  by  it,  must  be  in  all  respects  fair  and  regu- 
lar." In  the  case  cited,  the  commissioner  refused  to  issue  the  patent;  whilst  in 
this,  he  not  only  refused  the  patent,  but  actually  cancelled  and  annulled  the  pre- 
emption entries,  as  having  been  from  the  begining  radically  defective ;  so  that  in 
the  concluding  words  of  the  court  on  that  point,  we  may  say,  **that  the  defend- 
ant can  derive  no  aid  from  the  act  of  the  2d  July,  1836.*' 

The  next  confirmatory  law  was  passed  on  the  26th  August,  1846,  (see  Statutes 
of  the  United  States,  at  large,  p.  534,)  the  first  section  of  which,  by  its  terms,  is 
intended  to  particularize  irregularities  in  original  entries,  which  the  act  of  1836 
only  referred  to  generally ;  but  the  second  section  is  intended  to  exempt  from 
the  operation  of  the  act  of  5th  September,  1841,  (so  far  as  it  refers  only  to  pre- 
emptions under  said  act,)  all  lands  which  had  not  been  confirmed  by  the  general 
land  office,  on  account  of  any  alleged  defects  therein,  where  such  lands  were  in 
the  hands  of  an  innocent  and  bond  fide  purchaser.  The  defects  intended  to  be 
cared  by  this  section,  were  evidently  defects  of  form,  and  not  nullities  essentially 
and  radically  inherent  in  the  original  claim.  Be  this  as  it  may,  the  second  sec- 
tion of  said  act  relates  exclusively  to  preemption  claims  underact  of  5th  Septem- 
ber, 1841,  and  not  to  the  location  of  the  State  grant,  and  according  to  the  well 
known  maxim,  ^^expressio  unius  est  exclusio  alterius,"  it  could  not  affect  plain- 
tiff's title;  and  this  was  the  construction  put  upon  the  law  at  Washington,  as 
appears  firom  the  letter  of  the  commissioner  of  the  general  land  office,  under 

date  of ,  in  answer  to  a  letter  from  the  register  calling  for  a 

constraction  of  the  law. 

This  brings  us  to  the  remaining  inquiry,  whether  the  action  of  the  treasury 
department,  in  disregarding  the  State  l9cations  and  subjecting  the  lands  em- 
braced in  them  to  the  operation  of  the  act  of  Congress  approved  on  the  6th 
Augast,  1846,  is  warranted  either  by  law  or  by  the  principles  of  equity  that 
form  the  essential  elements  of  this*  statute.  In  adjudging  to  the  plaintiff  the 
land  in  controversy,  the  special  tribunal,  created  by  the  act  of  1846,  acted  on  a 
case  cleariy  not  within  their  judicial  competence ;  and  this  court  will  not  counte- 
nance an  arbitrary  assumption  of  power  exercised  under  color  of  a  law  intended 
for  good  purposes,  and  not  for  objects  of  a  spoliatory  character.  The  first  sec- 
tioa  of  the  law  defines  clearly  its  object  and  provides,  **That  the  commissioner 
of  the  land  office  be,  and  is  hereby  authorized  and  empowered  to  determine  on 
principles  of  equity  and  justice  as  recognized  in  courts  of  equity,  and  in  accord- 
ance with  general  rules  and  regulations  to  be  settled  by  the  secretary  of  the 
treasary,  the  attorney  general,  and  commissioner,  conjointly,  consistently  with 
such  principles,  all  cases  of  suspended  entries  now  existing  in  said  land  office, 
and  to  judge  in  what  cases  patents  shaU  be  issued  for  the  same."  To  suspended 
entries,  existing  in  the  land  office  at  the  date  of  the  passage  of  the  statute 
then,  was  the  law  intended  to  apply ;  and  that  only  in  cases  where  the  United 
States  had  retained  the  fee  in  the  land,  to  which  the  title  was  to  be  thus  per- 
fected. The  preemption  entries,  which  form  the  basis  of  the  defendant's  title, 
were  not  of  this  character.  We  have  shown  that,  in  reality,  they  conveyed  no 
rights  originally,  and  that  the  department,  whose  special  duty  it  was  to  pro- 
Donnce  their  nullity,  had  officially  declared  them  void.  The  functions  of  the 
special  tribunal  were  restricted  and  limited,  and  could  not  be  extended  to  lands 
which  before  the  passage  of  the  law  had  been  legally  disposed  of  to  bond  fide 
proprietors.  They  were  confined  to  entries  upon  which  no  definite  action  as  to 
their  validity  had  been  yet  had  by  the  treasury  department.  But  whatever  may 
liaTe  been  the  extent  of  the  powers  conferred  on  this  tribunal  by  the  act  of  6th 
August,  1846,  they  have  undertaken  to  adjudicate  these  lands  to  the  defendant, 
who  now  holds  patents  for  them  issued  long  since  the  institution  of  this  suit. 
The  inquiry  therefore  now  is,  what  additional  strength  has  been  contributed  to 
the  defendant's  original  title  by  the  ex  pArte  proceedings  and  the  high-handed 
meaaares  had  and  adopted  by  the  executive  officers  of  the  government  and  the 
special  court  created  by  the  statute  ?  Congress,  .while  it  was  solicitous  of  doing 
joatiee  to  bond  fide  claimants  under  the  preemption  laws,  did  not  intend  that  they 
•honld  profit  at  the  expense  of  others.  The  proviso  found  in  the  second  section 
ef  the  act  of  1846,  declares  that  **the  rights  of  conflicting  claimants  are  not  to 
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be  affected  by  any  judgroent  pronoimced  in  Tirtoe  of  the  proviaions  of  said  act  ;** 
and  even  if  no  such  provisions  were  found  in  the  law,  vested  rights  would  be  no 
less  protected  by  the  courts,  whose  duty  it  is  to  see  that  citizens  are  not  de- 
prived of  their  estates  in  land  by  a  mere  enactment.  (13  L.  R.  120.)  It  is  not 
our  intention  to  urge  any  objection  to  the  exercise  of  the  legitimate  powers  con- 
ferred on  the  special  tribunal,  so  long  as  its  action  is  confined  to  the  subject  mat- 
ters contemplated  by  the  statute.  We  do  so  because  in  the  case  at  issue  it  has 
undertaken  to  assume  jurisdiction,  and  act  upon  a  subject  clearly  not  embraced 
in  the  general  term  *'  Suspended  Entries.*'  The  effect  of  a  judgment  rendered 
under  such  circumstances  is  not  questionable.  It  was  considered  'v\  the  case  of 
Wilcox  v.Jackson,  before  cited,  and  the  court  there  held  as  follows :  "  Before  we 
proceed  to  inquire  whether  the  land  in  question  falls  within  the  scope  of  any  one 
of  these  prohibitions,  it  is  necessary  to  exam'me  a  preliminary  objection  which 
was  urged  at  the  bar,  which  if  sustainable  would  render  that  inquiry  wholly 
unavailable.  It  is  this :  that  the  acts  of  Congress  have  given  to  the  registers 
and  receivers  of  the  land  offices  the  power  of  deciding  upon  claims  to  the  right 
of  preemption ;  that  upon  these  questions  they  act  judicially ;  that  no  appeal 
having  been  given  from  their  decision,  it  follows  as  a  consequence  that  it  is  con- 
clusive and  irreversible.  This  proposition  is  true  in  relation  to  every  tribunal 
acting  judicially,  whilst  acting  within  the  sphere  of  their  jurisdiction,  where  no 
appellate  tribunal  is  created ;  aud  even  where  there  is  such  an  appellate  power 
the  judgment  is  conclusive  when  it  only  comes  collaterally  into  question,  so  long 
as  it  is  unreversed.  But  directly  th^  reverse  of  this  is  true  in  relation  to  the 
judgment  of  any  court  acting  beyond  the  pale  of  its  authority.  The  principle 
upon  this  subject  is  concisely  and  accurately  stated  by  this  court  in  the  case  of 
Elliot  et  al,  v.  Peirsol  et  al.,  (1  Peters,  340,)  in  these  words:  *  Where  a  court 
has  jurisdiction  it  has  a  right  to  decide  every  question  which  occurs  in  the  cause ; 
and  whether  its  decision  be  correct  or  not,  its  judgment,  until  reversed,  is  re- 
garded as  binding  in  every  other  court.  But  if  it  act  without  authority  its  judg- 
ments and  orders  are  regarded  as  nullities.  They  are  not  voidable;  but  simply 
void.*  Now,  to  apply  this :  even  assuming  that  the  deepen  of  the  register  and  re- 
ceiver, in  the  absence  of  fraud,  would  be  conclusive  as  to  the  facts  of  the  appli- 
cant then  being  in  possession,  and  his  cultivation  during  the  proceeding  year,  be- 
cause these  questions  are  directly  submitted  to  them ;  yet,  if  they  undertake  tO' 
grant  preemptions  in  land,  in  which  the  law  declares  they  shall  not  be  granted, 
then  they  are  acting  upon  a  subject  matter  clearly  not  wiUiin  their  jurisdiction; 
as  much  so  as  if  a  court  whose  jurisdiction  was  declared  not  to  extend  beyond  a 
given  sum,  should  attempt  to  take  cognizance  of  a  case  beyond  that  sum.**  (See 
also  19  L.  R.  334.) 

But,  even  supposing  that  the  special  court  had  the  power  to  act  in  the  premi- 
ses, their  decisions  quoad^  the  plaintiff  could  produce  no  legal  effect.  He  was 
no  party  to  the  proceedings  before  the  special  tribunal ;  nor  was  he  even  notified 
thereof.  Such  right  only  as  the  United  States  had  on  the  day  of  the  adjudica- 
tion passed  to  the  defendant ;  and  even  the  patents,  which  are  usually  consid- 
ered the  consunnnate  and  paramount  title  out  of  the  government,  could  not,  in 
this  instance,  be  considered  evidence  of  title  against  the  plaintiff.  On  this  point 
the  reasoning  of  the  Supreme  Court  of  the  United  States,  in  the  case  of  Stod* 
dard  v.  Chambers  is  unanswerable ;  and  may  be  considered  evidence  of  what 
the  law  is  on  thia  head.  The  court  in  the  case  cited  declared  the  defendant's 
title,  which  was  an  entry  made  in  due  form  under  a  New  Madrid  certificate, 
void,  and  the  patent  was  issued  thereon  utterly  inoperative.  The  court  says : 
**  On  the  above  fuct^  the  important  question  arises,  whether  the  defendant's 
title  is  not  void.  That  this  is  a  ouestion  as  well  examinable  at  law  as  in  chan-' 
eery  will  not  be  controverted.  That  the  elder  legal  title  must  prevail  in  the 
action  of  ejectment,  is  undoubled.  But  the  inquiry  here  is,  whether  the  de- 
fendant has  any  legal  title  as  against  the  plaintiffs.  And  there  seems  to  be  no 
difficulty  in  answering  the  question  that  he  has  not.  His  location  was  made  00 
lands  not  liable  to  be  thus  apropriated,  but  expressly  reserved ;  and  this  was  the 
case  when  his  patent  was  issued.  Had  the  entry  been  made  on  the  patent 
issued,  after  the  26th  May,  1829,  when  the  reservation  ceased,  and  before  it  was 
revived  by  the  act  of  1832,  the  title  of  the  defendant  could  not  be  contested. 
But  at  no  other  interval  of  time,  from  the  location  of  Bell  until  its  confirmatk>n 
in  1836,  was  the  land  claimed  by  him  to  be  appropriated  in  satisfaction  of  a 
New  Madrid  certificate.  No  title  can  be  held  valid  which  has  been  acquired 
against  law ;  and  such  is  the  character  of  the  defendant's  title,  so  far  as  it 
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trenchee  on  the  plaintiff's.  It  has  been  argaed  that  the  first  patent  appropri-  Foley 
•tea  the  land,  and  extinguiahes  all  prior  claims  of  inferior  dignity.  But  this  n  ^'  . 
▼lew  is  not  sustainable.  The  issuing  of  a  patent  is  a  ministerial  act,  which  must  ^  '^ 
be  performed  according  to  law.  A  patent  is  utterly  void  and  inoperative  which 
is  issued  for  land  that  had  been  previously  patented  to  another  individual.  The 
fee  having  been  vested  in  the  patentee  by  the  first  patent^  the  record  could  con- 
vey DO  right.  It  is  true  a  patent  possesses  the  highest  verity.  It  cannot  be 
contradicted  or  explained  by  parol ;  but  if  it  has  been  fraudulently  obtained,  or 
issued  against  law,  it  is  void.  It  would  be  a  most  dangerous  principle  to  hold, 
that  a  patent  should  carry  the  legal  title,  though  obtained  fraudulently,  or  against 
law.  Fraud  vitiates  all  transactions.  It  makes  void  a  judgment,  which  is  a 
much  more  solemn  act  than  the  issuing  of  a  patent.  The  patent  of  the  defend- 
ants having  been  for  land  reserved  from  such  appropriation,  is  void;  and  also  the 
survey  of  Coontz,  so  &r  as  either  cooflicts  with  the  plaintiff's  title  and  this 
questioD,  this  court  can  decide."  3  R.  R.,  293;  1  /6.,  546;  /6.,  372.  The 
court  is  respectfuUy  requested  to  examine  the  proceedings  in  the  document 
marked  15,  and  particularly  the  letters  of  Mr.  Commissioner  Piper  to  Mr. 
Walker,  Secretary  of  the  Treasury,  dated  respectively  on  the  28th  January 
and  24tfa  February,  1847,  by  which  the  relative  positions  of  the  two  claims  at 
that  date  are  minutely  described;  and  he  therein  very  properiy  expresses  an  un- 
willingness to  interfere  with  the  State  locations.  From  the  foregoing  statement 
of  the  facts  and  the  law,  it  results :  Ist  That  the  preemption  entries  which 
form  the  basis  of  defendant's  title,  were  from  the  beginning  null  and  void,  and 
that  the  floats  followed  the  condition  of  the  settlement  claims.  2d.  That  aU  said 
entries  had  been  legally  cancelled  prior  to  the  20th  April,  1846.  3d.  That  no 
confirmatory  law,  up  to  that  period,  had  resuscitated  said  end-ies.  4th.  That 
when  plaintiff  acquired  said  lands  they  were  public  lands,  subject  to  the  opera- 
tion of  the  act  of  1841,  and  that  his  title  is  perfect  under  said  law.  5th.  That 
any  proceedings,  whether  legislative,  judicial,  or  executive,  tending  to  affect 
pbinriff's  title,  at  a  time  subsequent  to  the  date  of  his  title,  are  unconstitutional, 
illegal,  null  and  void.  These  arguments  and  authorities  satisfied  the  court  be- 
low, as  we  trust  they  will  this  tribunal,  that  the  secretary  of  the  treasury  acted 
without  warrant  of  law,  wheo  he  undertook  to  annul  a  State  entry,  to  set  aside 
a  State  patent  and  to  recognise  as  valid  a  float  which  the  law  itself  declares  a 
naUity.  The  patents  issued  pending  this  suit,  on  the  ex  parte  application  of 
the  defendants,  based  upon  the  original  location  of  these  floats,  were  disregarded 
by  the  court  below  as  having  been  issued  contrary  to  law.  Judgment  was  ac- 
cordingly rendered  in  favor  of  the  plaintiff  fbr  a  part  of  the  land ;  but  with  re- 
gard to  some  of  the  land  in  controversy  the  plea  of  prescription  was  sustained. 
In  this  part  of  the  judgment  we  contend  the  court  erred ;  and  in  our  answer 
to  the  appeal  we  have  prayed  that  it  may  be  amended  so  as  to  give  us  the  whole 
sued  for. 

It  appears  by  the  record,  that  a  part  of  the  land  was  held  under  private  con- 
tracts, dated  more  than  ten  years  before  this  suit  was  brought,  and  at  a  time 
when  the  land  clearly  formed  a  part  of  the  public  domain.  The  court  is  there- 
fbre  called  upon  to  say,  whether  a  sale  by  an  individual  of  a  part  of  the  public 
domain  can  form  the  basis  of  the  ten  years'  prescription.  To  maintain  the  affir- 
mative of  this  proposition  is  to  assert,  that  between  the  time  of  the  private  sale 
and  the  issuing  of  a  patent,  during  which  period  the  legal  title  was  clearly  in  the 
government,  prescription  can  begin  to  run  against  the  government.  If  no  patent 
bad  oTer  issued,  it  appears  to  us  cjear  that  no  length  of  possession  would  give 
the  possessor  under  the  sale  any  title  against  the  government;  in  other  words, 
that  prescription  does  not  run  against  the  government  for  a  part  of  the  public 
domain.  This  question  came  before  the  late  Supreme  Court  in  the  case  of 
Pepper  el  al.  t.  DurUap,  when  it  was  held  that  no  length  of  possession  can  give 
any  prescriptive  right  to  a  part  of  the  public  domain.  That  case  is  understood 
to  be  yet  under  advisement  in  this  court  on  a  second  appeal.  But  we  are  con- 
fident that  that  part  of  the  judgment  will  not  be  overruled.  Although  generally 
a  sale  ei  non  domiiu}  may  form  a  sufficient  basis  of  prescription ;  yet  that  prin- 
ciple supposes  that  the  property  is  in  commerce ;  is  the  proper  object  of  private 
contracts,  and  subject  to  the  influence  of  the  State  laws.  The  public  lands  are 
neither.  No  man  can  be  in  good  faith  who  holds  under  such  a  contract.  He 
necessarily  knows  that  the  land  is  not  private  property,  but  forms  a  part  of  the 
public  domain.  But  in  this  case  there  is  no  evidence  whatever  as  to  possession, 
except  what  results  from  the  allegation  in  the  petition,  that  the  defendant  was 
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FoLiT       in  possession  at  the  inceptioQ  of  this  suit.    He  has  only  a  paper  possession, 
„    ^'  shown  by  a  chain  of  mesne  conveyances.     It  is  not  shown  that  there  has  been 

BsisoN  ^^  open,  notorious,  public,  quiet  and  uninterrupted  possession  for  ten  yean ; 
which  alone,  coupled  with  a  tide  translative  of  property,  and  good  faith,  can 
give  a  prescriptive  right  to  land.  So  long  as  the  title  was  in  the  government, 
we  contend  that  a  mere  sale  by  an  individual  is  not  translative  of  property ;  that 
the  thine  itself  is  not  susceptible  of  sale  by  any  but  the  government  The  de- 
fendant nimself  treated  the  land  as  a  part  of  die  public  domain,  by  applying  for 
a  patent  pending  this  suit,  and  showing,  himself,  by  the  date  of  his  patents,  that 
the  title  was  in  the  government  up  to  the  date  of  his  patents. 

The  legal  propositions,  then,  upon  which  we  rely,  are  the  following:  Ist. 
That  the  grant  to  the  State,  by  the  act  of  Congress  of  1841,  vested  the  title  in 
the  State  as  soon  as  the  entry  was  made  according  to  the  State  regulations, with- 
out any  patent ;  and  that  a  State  patent  cannot  be  set  aside  by  the  secretary  of 
the  treasury.  2d.  That  the  first  entry  of  floats  was  legally  cancelled,  because 
the  original  settlement  to  which  they  were  but  accessaries,  was  illegal  and  void, 
the  Houmas  lands  being  reserved  from  sale,  and  even  patented  by  the  aecre* 
taiy;  and  those  floats  could  not  be  legally  reinstated  to  the  prejudice  of  the 
State,  by  any  authority  vested  in  the  secretary  or  the  commissioners  under  the 
act  of  1846.  3d.  That  the  act  of  1846,  creating  a  board  to  decide  upon  sus- 
pended entries,  conferred  no  power  on  them  to  act  in  this  case ;  and  in  no  case 
tx  parte.  4di  That  the  defendant  has  exhibited  no  title  on  which  he  could  base 
a  plea  of  prescription ;  gave  no  evidence  of  possession';  and  cannot  prevail  in 
his  plea  without  satisfying  the  court  that  prescription  runs  against  the  govern- 
ment for  a  part  of  the  domain. 

L,  Janirij  for  defendant  and  intervenors,  contended :  This  is  a  petitory  action, 
in  which  the  plaintiff  claims  several  tracts  of  land,  having  together  855  4-10 
acres,  and  forming  part  of  the  defendant's  sugar  plantation,  situated  in  the 
parish  of  Iberville,  at  a  short  distance  from  the  Mississippi  river. 

The  plaintiif  applied  on  the  22d  of  December,  1845,  to  the  land  office  of  the 
State  of  Louisiana,  to  become  the  purchaser  of  these  lands.  This  application 
was  based  upon  the  8th  section  of  the  act  of  Congress  of  September  4th,  1841, 
which  granted  to  the  State  of  Louisiana  a  certain  quantity  of  public  lands,  and 
upon  the  7th  section  of  the  act  of  the  Legislature  of  Louisiana  of  March  25tfa, 
1844  (p.  62),  which  authorized  the  State  register  to  issue  warrants  for  lands  donated 
by  Congress  and  not  yet  located,  (p.  86)  The  register  declined  to  issue  warrants 
for  these  specific  landls ;  but  issued  warrants  in  blank.  These  blank  warrants  were 
afterwards  located  by  the  plaintifif  on  these  lands  in  the  United  States  land 
oflSce,  from  which  he  obtained,  on  the  17th  of  January,  1846,  two  warrants  or 
certificates  of  location.  On  the  19th  of  March,  1847,  the  plaintiiTs  counsel 
requested  the  State  register  to  issue  patents.  He,  at  first,  declined  to  do  so ; 
because,  by  a  letter  of  Attorney  General  Preston,  of  December  8th,  1845,  he 
had  been  instructed  not  to  issue  patents  in  cases  similar  to  the  present  one ; 
the  particulars  of  which  will  be  explained  hereafter.  Mr.  Elmore,  the  new 
attorney  general,  being  applied  to  for  advice  by  the  register,  seemed  to  enter- 
tain the  same  opinion ;  but  Gk>vemor  Johnson  being  at  that  moment  in  Mr. 
Elmore's  office,  advised  the  issuing  of  the  patent,  in  order  that  the  question 
might  at  once  be  brought  to  an  issue  between  the  plaintiff  and  defendant ;  and, 
therefore.  State  patents  were  issued  to  the  plaintiff  under  the  7th  section  of 
the  act  of  the  Legislature  of  Louisiana,  of  March  25th,  1844,  which  directs  the 
Governor  to  issue  patents  *^  for  the  lands  located  by  warrants,  whenever  he 
shall  be  satisfied  that  the  same  have  been  properly  located.  This  issuing  of 
patents,  as  Mr.  Ker  correctly  observes,  is  merely  a  State  regulation.  State  pa- 
tents do  not  add  to  the  strength  of  the  locator's  titie ;  they  do  not  dispense  witfa 
the  United  States  patent ;  and,  let  it  passin^y  be  observed,  it  is  not  the  province 
of  the  State,  but  of  the  federal  authorities,  to  decide  whether  the  public  lands 
of  the  United  States  have  been  correctly  located. 

Leaving,  therefore,  these  State  patents  out  of  view,  the  plaintifif  s  latle  is  a 
purchase  of  blank  warrants  from  the  State,  and  a  location  which  is  his  own  act, 
approved  only  by  P.  Laidlaw,  the  register  of  the  United  States  land  office. 
Ko  United  States  patent  having  issued,  the  fee  was  still  in  the  United  States ; 
the  locations,  before  they  were  binding  upon  the  United  States,  required  the 
approval  of  the  general  land  office,  and  until  the  patent  issued  they  might 
be  rejected.  And  these  locations  were  rejected  af);er  a  protracted  discussionv 
and  United  States  patents  were  issued  to  the  defendant  on  the  1st  of  Septem- 
ber, 1847,  during  the  pendency  of  this  suit. 
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CoDgreas  fau  the  full  power  to  declare  the  dignity  and  effect  of  titles  eosa-  Folbt 
Bating  from  the  United  States ;  and  the  whole  legislation  of  the  CJovemment  in  u.„f ;, 
reference  to  the  public  lands,  declares  the  patent  to  be  the  superior  and  conclu- 
•ire  evidence  of  legal  title.  Until  it  issues,  the  fee  is  in  the  Government, 
which,  by  the  patent,  passes  to  the  grantee,  and  he  is  entitled  to  possession  in 
ejectment.  Where  a  patent  has  not  been  issued  for  a  part  of  the  public  lands, 
a  State  has  no  power  to  declare  any  title,  less  than  a  patent,  valid  against  a  claim 
of  the  United  States,  or  against  a  title  held  under  a  patent  granted  by  the 
United  States.  Wileox  ▼.  Jackson,  13  Pet.  498.  Bagntil  ▼.  Broderick,  13 
Pet.,  436. 

The  land  remains  the  property  of  the  United  States  until  the  patent  is 
issued.  9  Rob.  287 ;  Pepper  v.  Dutdap.  See  on  the  same  point  the  opinions 
of  Attomies  General  Wirt  and  Butler.  2  Laws,  opinions,  ^.,  relating  to 
public  lands,  p.  25,  84,  213,  and  214. 

Here  the  defendant  might  rest  his  case.  For  a  patent  cannot  be  attacked 
except  when  it  has  been  issued  through  fraud  or  error ;  (13  Peters  455,)  neither 
of  which  is  charged  in  this  case.  Yet  it  may  not  be  improper  to  resume 
briefly  the  voluminous  evidence  in  the  record,  and  to  show  by  the  history  of 
these  tides,  that  the  defendant  has  not  only  the  law,  but  also  the  strongest 
equity  on  his  side.  By  the  2d  section  of  the  act  of  May  29di,  1830,  when  two 
persona  had  settled  upon  the  same  quarter  section,  they  were  each  entitled  to 
one  divided  half  of  tlus  section,  and  to  a  preemption  of  eighty  acres  elsewhere, 
in  the  same  land  district.  It  is  well  known  that  many  persons  in  Louisiana 
availed  themselves  of  this  provision  of  law.  They  entered  the  land  on  which 
they  were  settled,  and  the  claim  to  which  is  generally  called  the  ^*  mother 
claitn,'*  and  they  sold  the  unlocated  claim  or  *'  float "  to  speculators,  who  se- 
lected the  land,  and  located  die  floats  on  it. 

On  the  19th  June,  1834,  this  act  was  revived  to  continue  in  force  for  two  years, 
in  favor  of  persons  who  were  settled  on  the  public  lands,  in  1833.  Under  this 
act  Thomas  Barrett  and  Robert  Bell  purchased  a  number  of  floats,  and  located 
them  on  the  land  in  dispute,  and  on  adjoining  tracts.  On  the  17th  of  May, 
1836,  Barrett  sold  his  undivided  half  to  Bell ;  Bell  immediately  afterwards 
established  a  large  plantation  on  it,  which  he  mortgaged  to  the  Citizens'  Bsnk, 
together  with  a  great-  number  of  slaves  on  the  31st  August,  1837,  for  a  loan  of 
$^,000,  payable  in  one  year.  The  Citizens'  Bank  obtained  an  order  of  seizure 
and  sale  on  this  mortgage,  and  bought  the  plantation  with  its  slaves  at  sheriff's 
sale  on  the  17th  September,  1839.  On  the  21st  of  January,  1840,  that  Bank 
sold  it  again  to  Botts  and  Robinson,  and  on  the  18th  of  September,  1840,  Robin- 
son  sold  his  undivided  half  to  Botts ;  Botts  having  become  a  bankrupt,  this 
property  was  sold  by  his  assignee  on  the  1st  of  February,  1844,  to  L,  Lessas- 
sier  ;  Lessassier  sold  it  to  Mrs,  Caroline  Bell  on  the  29th  of  February,  1844 ; 
and  Mrs,  Bell  sold  it  on  the  9th  of  May,  1844,  to  iS.  P.  Harrison,  the  de- 
fendant. It  is  now  one  of  the  large  sugar  plantations  of  the  State ;  but  the 
Jinestion  of  improvement  and  all  questions  which  might  arise  between  the  de- 
endant  and  his  warrantors,  are  reserved  by  agreement  of  parties.  It  was  not 
discovered  until  after  all  these  various  sales  that  the  mother  claims,  from  which  the 
floats  composing  the  defendant's  plantation  are  derived,  are  widiin  the  boundaries 
of  the  well-known  and  much-contested  '*  Houma"  claim.  The  printed  report  of  the 
secietary  of  the  treasury,  sent  to  the  Senate  on  the  15th  January,  1845,  which  is 
in  evidence  in  this  cause,  contains  many  documents  relatiug  to  this  claim ;  of  which, 
however,  but  few  require  to  be  noticed  in  this  place.  Its  history  is  compen- 
diously stated  in  the  letter  of  Commissioner  Bkke,  to  the  acting  secretary  of  the 
treaaary,  dated  August  9th,  1842.  (p.  94  of  the  Houma  pamphlet.)  The  claim 
as  ori^^nally  filed  for  confirmation,  with  the  board  of  commissioners,  extends 
from  the  Mississippi  to  the  Amite,  and  embraces,  within  widely  diverging  side 
lines,  an  immense  body  of  land.  It  was  confirmed  by  the  commission  erg. 
But  in  1829,  Graham,  then  commissioner  of  the  general  land  oflice,  construed 
their  decision  as  recognizing  only  the  validity  of  the  grant,  and  **  not  as  going 
to  confirm  any  other  lands  than  those  included  within  its  original  limits,"  and 
he  interpreted  the  grant  as  giving  a  right  to  a  depth  of  eighty  arpents  only. 
He  treated  the  land  behind  the  eighQr  arpents  as  public  property.  Many 
settlements  were  afterwards  made  on  it ;  and  among  others,  those  in  which  the 
defendant's  title  originated.  On  March  17th,  1836,  Conunissioner  Brown  directed 
die  register  and  receiver  at  New  Orleans,  to  withhold  all  the  lands  within  the 
limits  of  the  Houma  grant  from  sale,"  because  the  law  (the  act  of 
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FoLir        March  3d,  1811,)  prohibits  the  sale  of  any  lands  to  which  a  claim  was  filed  in 
v*  due  time  and  according  to  law.    After  various  other  proceedings,  showing  that 

Harrison-  ^j^^  j^^  department  was  strenuously  opposed  to  the  claim,  Mr.  Secretary 
Woodbury,  in  a  letter  of  October  21  st,  1840,  **  concurred  in  the  commissioner's 
suggestion  that  no  further  steps  be  taken  in  the  matter,  until  Congress  shall 
have  further  opportunity  for  legislative  action.  By  a  letter  of  June  30th,  1841, 
the  register  at  New  Orleans  was  directed  not  to  issue  patent  certificates  upon 
these  claims.  Yet  his  successor  issued  them ;  for  which  he  was  strongly 
blamed  io  a  letter  of  the  commissioner,  dated  February  lOth,  1843,  (p. 
106  of  the  pamphlet,)  who  required  him  to  recall  those  certifies tos ;  but  they 
had  gone  foith ;  the  surveys  were  made.  Secretary  John  C.  Spencer  also 
decided  to  leave  this  claim  to  the  decision  of  Congress  ;  and  in  relntion  to  the 
patent  certificates,  he  says,  in  a  letter  of  Aug.  28th,  1843.  (p.  112  of  the  pamphlet,) 
that  they  had  been  issued  not  only  without  authority,  but  against  the  express 
instructions  of  the  commissioner  of  the  general  land  office^  and  that  a  know- 
ledge of  the  erroneous  and  unauthorized  issue  is  believed  to  have  been  brought 
home  to  the  holders.*'  When  Mr.  Spencer  was  superseded  by  Chancellor 
Bibb,  an  unexpected  change  took  place  in  the  policy  of  the  department.  The 
new  secretary  wrote  out  an  elaborate  decision  in  favor  of  the  claim,  and 
directed  the  patents  to  be  issued,  which  was  accordingly  done.  (p.  126  to  131  of 
the  pamphlet.) 

On  the  18th  of  September,  1844,  the  acting  commissioner  writes  to  the  register 
of  New  Orleans,  that  in  consequence  of  this  decision  of  the  secretary  of  the 
treosury  all  private  entries  within  the  claimed  limits  of  the  Houma  grant  were 
cancelled,  and  that  the  prefimptors  should  be  informed  of  it,  in  order  that  they 
might  make  their  applications  for  the  reimbursement  of  the  purchase  money. 
With  the  validity  of  the  entries,  the  floats,  of  which  they  were  the  basis,  also 
fell.  We  have  no  evidence  that  the  required  notice  was  given  to  Harrison. 
If  he  received  it,  he  might  possibly  have  believed  that  the  act  of  Congress  of 
August  26th,  1842,  would  protect  him,  until  relief  could  be  obtained  from  Con- 
gress, that  act  prohibiting  the  sale  to  prdemptors  and  others,  of  limds  which  are 
claimed  under  prior  preemptions  or  entries,  not  confirmed  by  the  general  land 
office,  **on  account  of  any  alleged  defect  therein,  provided  such  tracts  had 
passed  into  the  hands  of  innocent  and  bond  fide  purchasers-"  Harrison  was 
indeed  secure  against  settlers,  a  meritorious  class,  favorably  viewed  by  Congress ; 
but  by  an  oversight  of  the  law,  he  was  exposed  to  the  keener  appetite  and 
sharper  wits  of  speculators  in  State  scrip.  On  the  13th  of  November,  1845, 
Register  Laidlaw  writes  to  the  commissioner  that  an  enquiry  had  been  made 
by  the  locating  agent  of  the  State,  whether  certain  tracts  now  patented  to  Har^ 
rison^  and  part  of  his  plantation,  could  be  taken  up  under  State  scrip,  issued 
under  the  8th  section  of  the  act  of  Congress  of  September  4th,  1841,  making  a 
grant  of  lands  to  the  State,  or  whether  the  State  was  excluded  as  well  as  pre- 
Emptors  from  acquiring  a  title  to  these  lands.  No  allusion  was  made  in  this 
letter  to  the  present  possessor,  or  to  the  improved  condition  of  these  lands ;  (he 
register  would  not  have  failed  to  mention  that  he  had  notified  Harrison,  as  he 
was  directed  to  do,  of  the  decision  cancelling  his  titles,  if  he  had  given  that 
notice.  It  is  therefore  not  surprising  that  the  commissioner,  unaware  of  the 
consequences,  should  have  briefly  replied  on  December  24th,  that  the  canceUed 
entries  were  public  lands,  and  as  such  subject  to  the  8th  section  of  the  act  of 
September  4tli,  1841.  It  requires  more  than  ordinary  charity  not  to  suspect  that 
the  register  of  the  United  States  land  office,  was  governed  by  private  motives 
in  his  course.  The  facts  studiously  kept  out  of  view  in  his  letter,  are  not  the 
only  circumstances  warranting  suspicion.  The  applications  for  State  scrip  to  be 
located  on  Harrison^ s  lands,  were  made  on  the  22d  December,  and  on  the  5th 
January ;  the  former,  before  the  commissioner's  letter  was  written  ;  the  latter, 
when  probably  it  had  just  been  received.  The  parties  who  made  the  applica- 
tions were  speedily  apprised  of  the  information  obtainable  in  New  Orleans,  only 
in  the  United  States  land  office,  and  that  party  was,  in  every  instance,  John 
Laidlaw,  the  register's  son  and  clerk,  who  was  always  in  the  land  office;  and 
well  informed  of  what  was  going  on  there.  We  may  well  doubt  that  the  lo- 
cating agent  ever  made  any  enquiry  for  the  lands.  The  conduct  of  the  register 
of  the  State  land  office,  and  or  the  attorney  general  of  the  State,  shows  that 
they  were  sincerely  averse  to  lending  the  assistance  of  the  State  to  similar 
speculations.  The  State  register  refused  to  give  any  other  but  blank  warrants, 
leaving  the  responsibility  of  the  selection  of  the  land  to  the  appltcant»  and  to  the 
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United  States  register.    The  attorney  genera],  in  an  official  opinion  dated  De-        Folxt 
cember  8th,  1846,  and  given  in  answer  to  enquiries  by  the  State  register,  de-     „..^v 
Glared  that  no  State  scrip  should  be  located  upon  lands  claimed  under  cancelled 
or  suspended  preemptions,  unless  the  locator  should  be  also  the  owner  of  the 
suspended  claim,  and  desire  to  perfect  his  title. 

The  warrants  of  location  were  issued  by  the  United  States  register,  on  the 
17th  of  Januaiy,  184o,  but  it  was  not  until  the  17th  of  February  following  that 
Harrison  obtained  information  of  these  proceedings ;  and  then  he  filpd  a  caveat 
with  the  register  of  the  State  land  office.  The  State  register  was  pressed  to 
issue  patents  on  the  warrants — ^he  hesitated — he  consulted  again  both  the  new 
attorney  general  and  the  governor,  they  doubted  with  him,  and  as  has  already 
been  stated,  the  governor  advised  ^e  issuing  of  the  patents  to  test  the  matter. 
These  patents  are  dated  the  20th  of  April,  1846.  It  may  be  presumed,  that 
when  Harrison  filed  his  caveat,  he  wrote  also  to  Commissioner  Shields,  of 
the  general  land  office ;  that  officer  seems  to  have  taken  the  matter  to  heart. 
On  the  7th  of  March,  1846,  he  wrote  to  the  chairman  of  the  committee  on 
private  land  claims  in  the  House  of  Representatives,  on  the  subject  of  these 
claims ;  and  on  the  9th  of  the  same  month,  he  addressed  to  the  register  and 
receiver  at  New  Orleans,  the  following  letter,  viz  : 

**  As  Congress  has  taken  the  subject  of  the  floating  pre(Smption  entries  aris- 
ing from  preemption  settlements,  within  the  limits  of  the  Houmas  private  claim, 
into  consideration,  and  is  about  to  confirm  them  in  the  hands  of  bond  fidt 
assignees,  I  deem  it  proper,  in  order  to  prevent  future  inconvenience,  to  direct 
that  all  the  land  embraced  by  such  entries,  eift^ept  as  to  those  where  the  pur- 
chase money  has  been  refunded,  and  the  claim  abandoned,  be  hereby  consi- 
dered as  excused  from  disposition  in  any  way,  either  by  State  selections  or  odier- 
wise.  The  State  selections  already  made  will  be  suspended  to  await  the  action 
of  Congress.  If  the  contemplated  law  confirms  all  entries  made  by  bond  fide 
assignees,  it  will,  in  all  probability,  defeat  all  locations  made  by  State  selec- 
tions. In  the  mean  time,  it  is  necessary  that  all  appropriations  of  the  land 
covered  by  such  entries  be  suspended." 

The  State  selections  having  been  suspended  on  the  9th  of  March,  the  State 
patents  should  not  have  been  issued  on  the  20th  of  April,  and  however  mean- 
ingless and  inoperative  the  State  patents  may  be,  as  they  do  not  divert  the  title 
of  the  United  States,  yet  it  is  probable  that  Governor  Johnson  would  not  have 
directed  them  to  be  issued  if  the  United  States  register  and  his  son  and  clerk, 
the  agent  of  the  applicants,  had  not  withheld  from  him  all  knowledge  of  the 
order  of  suspension.  The  bill  alluded  to  in  Commissioner  Shield's  title,  as  be- 
ing before  Congress,  was  superseded  by  the  act  of  August  3d,  1846,  entitled, 
''  an  act  providing  for  the  adjustment  of  the  suspended  preemption  land  claims 
in  the  several  States  and  territories."  By  this  act,  the  commissioner  of  the 
general  land  office  was  **  authorized  and  empowered  to  determine  upon  prin- 
ciples of  equity  and  justice,  as  recognised  in  courts  of  equity,  and  in  accord- 
ance with  general  equitable  rules  and  regulations,  to  be  settled  by  the  secretary 
of  the  treasury,  the  attorney  general,  and  commissioner  conjointly,  consistently 
with  such  principles,  all  cases  of  suspended  entries  now  existing  in  said  land  office." 
Under  this  act,  various  reports  were  made  to  the  secretary  of  the  treasury, 
by  Piper,  the  then  acting  commissioner.  In  him  the  locatora  of  State  scrip  had 
a  zealous  advocate.  From  these  letters  it  also  appears  that  Trasimond  Lan- 
dry, one  of  the  parties  who  has  made  location  on  Harrison^ s  land,  took  an  active 
part  in  the  matter ;  but,  nevertheless,  the  final  decision  of  the  secretary,  com- 
municated in  his  letter  to  the  new  commissioner,  R.  M,  Young,  dated  the  25th 
of  June,  1847,  in  which  the  commissioner  and  the  attorney  concurred,  were 
adverse  to  the  State  locations,  and  confirmed  Harrison's  floats;  whereupon 
patents  were  issued  to  Harrison,  as  assignee.  It  is  by  no  means  certain,  nor  yet 
▼ery  probable,  that  the  title  of  the  Houma  claimants  to  the  land  behind  the  eighty 
arpents  will  ultimately  prevail.  Chancellor  Bibb*s  decision  excited  much  com- 
ment in  Congress.  By  a  resolution  of  the  Senate  of  December,  10th,  1844,  (p.  1 
Houma  pamphlet^)  he  was  required  to  communicate  to  the  Senate  all  the  do- 
cuments relating  to  the  Houma  claim,  in  the  possession  of  the  department,  and 
his  report  was  communicated  to  the  Senate,  on  the  13th  of  Januaiy,  1845. 
By  a  joint  resolution  of  June  20th,  1846,  the  attorney  general  was  directed  to 
examine  the  evidences  of  title  upon  which  the  Houma  claim  was  based,  and 
if,  in  his  opinion,  the  patents  should  have  issued  contrary  to  law,  the  president 
was  requested  to  cause  proceedings  to  be  instituted  on  behalf  of  the  United 
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FoLKT       States,  and  to  have  the  validity  of  aaid  patents,  judicially  determined.    The 
V.  result  of  this  resolution  has  been  the  institution  of  a  suit  by  the  United  States, 

▲KBisos.  1^  ^^  Circuit  Court  of  the  United  States,  for  the  Eastern  JDistrict  of  Louisiana ; 
the  object  of  which  is  the  avoidance  of  Uie  patents.  If  that  suit  is  decided  in 
favor  of  the  United  States,  HarrUan's  entries  were  valid  from  the  beginning. 
The  judgment  of  the  district  court  is  clearly  based  upon  erroneous  principles. 
It  assumes,  with  Mr.  Attorney  General  Preston,  that  an  entry  vests  a  tide 
which  cannot  be  set  aside  without  a  judicial  proceeding.  It  denies  the  power 
of  the  general  land  office  and  of  the  secretary  of  the  treasury,  to  reject  an  entzy 
or  a  location  under  State  scrip.  Hence,  the  court  concluded  that  HarrwnCt 
entries  being  anterior  in  date,  must  previul  over  those  of  plaintiff;  but,  as  these 
entries  were  not  produced,  it  gave  judgment  in  Harrison^ $  favor,  on  a  plea  of  pre- 
scription, and  only  for  those  entries,  of  which  he  and  his  predecessors  had  been 
in  possession,  for  more  than  ten  years,  previous  to  the  institution  of  this  salt, 
as  shown  by  the  notarial  acts  in  the  record.  But,  one  of  these  entries,  that  of 
lot  1,  in  section  3,  township  11,  S.,  range  14  east,  appears  for  the  first  time  in 
the  sheriff's  deed  to  the  Citizen*s  Bank  of  September  19th,  1839,  and  less  than 
ten  years  before  the  institution  of  the  suit;  and  for  this  the  court  gave  judg- 
ment in  favor  of  the  plaintiff.  The  court  disregarded  the  patents  altogether; 
while  it  admits  that  if  we  had  produced  the  entries,  the  judgment  would  have 
been  entirely  in  Harrison^s  favor.  From  the  Judgment  the  defendant  and 
interveners  appealed.  The  plaintiff  also  moved  tor  leave  to  appeal,  but  filed  no 
bond. 

The  answer  to  the  reasoning  of  the  district  court  is  obvious.  It  misconstmes 
entirely  the  powers  of  the  general  land  office,  and  overlooks  l^at  ^e  patent, 
and  nothing  else,  constitutes  a  title  emanating  from  the  United  States,  and  that 
until  it  issues,  the  control  of  the  land  office  over  entries  is  unlimited  ;  subject 
to  no  authority  but  that  of  the  secretary  of  the  treasury  and  the  president  of 
the  United  States.  The  plaintiff  exhibits  a  State  location  rejected  by  the  com- 
petent authority.  He  is  therefore  without  any  title  whatever.  That  is  enough 
to  defeat*  him  in  a  petitory  action.  It  is  well  settled  that  a  patent  cannot  be 
attacked  but  for  fraud  or  error,  or  want  of  authority  in  the  party  issuing  it 
It  is  only  in  such  cases,  or  when  both  parties  have  patents,  that  the  court  can 
look  behind  the  patents.  In  addition  to  the  authorities  ahready  cited,  we  beg 
leave  to  refer  to  the  case  of  the  United  States  v.  Gratiot,  14  Peters,  526,  in 
which  the  supreme  court  emphatically  says,  that  the  power  of  Congress  over 
the  public  lands  is  unlimited.  The  entries  or  certificates  of  purohase  were 
given  up  when  we  obtained  the  patents.  The  existence  and  date  of  the  entry 
of  lot  1,  sec.  1,  township  11,  soudi  range  13,  east,  if  it  was  necessary  to  prove  it, 
would  appear  from  the  report  of  the  commissioner  of  the  general  land  office  to 
the  secretary  of  the  treasury. 

The  judgment  of  the  court  was  pronounced  by 

RoBT,  J.  This  is  a  petitory  action,  in  which  the  plaintiff  claims  several  tracts 
of  land  forming  part  of  a  plantation  in  the  actual  possession  of  the  defendant. 
There  was  judgment  in  favor  of  the  plaintiff  for  a  portion  of  the  land ;  and  the 
defendant  appealed.  The  plaintiff  has  asked  that  the  judgment  be  amended  and 
rendered  in  his  favor  agreeably  to  the  prayer  of  his  petition. 

The  plaintiff  purchased  from  the  State  several  blank  warrants  under  the  7th 
section  of  the  act  of  the  Legislature,  approved  on  the  25th  of  March,  1844, 
which  authorizes  the  State  register  to  issue  warrants  for  lands  to  be  granted  to 
the  State  of  Louisiana  under  the  8th  section  of  the  act  of  Congress  of  the  4th 
September,  1841.  These  blank  warrants  were  afterwards  located  by  the  plain- 
tiff on  the  lands  claimed  in  the  United  States'  land  office*  from  which  he  obtained 
two  certificates  of  location.  Patents  were  subsequently  issued  for  those  lands 
by  the  State  under  the  section  of  the  act  of  1844,  already  referred  to.  This 
action  is  brought  on  these  patents. 

The  defendant's  title  must  now  be  considered.  By  the  2d  section  of  the  act 
approved  the  29th  March,  1830,  when  two  persons  had  settled  upon  the  same 
quarter  section  of  public  land,  they  were  each  entitled  to  one  divided  half  of  this 
section,  and  to  a  preSmptk>n  of  eighty  acres  elsewhere  in  the  same  land  district. 
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The  settlen  generally  retained  the  land  which  they  occupied,  and  sold  the  unlo-        Folit 
cated  portion  of  their  preemption  right,  popularly  named  a  ** float"  to  speculators     Hakkisoh. 
who  selected  the  land  and  located  the  floats  on  it. 

In  1844,  this  act  was  revived  to  continue  in  force  for  two  years  in  favor  of 
persons  who  were  settled  on  the  public  lands  during  the  year  1633.  Under  this 
act,  Thomas  Barrett  and  Robert  Bell  purchased  a  number  of  floats,  and  located 
them  on  the  land  in  dispute  and  on  adjoining  tracts.  Those  locations  were  ap- 
proved by  the  land  office  at  the  time  they  were  made ;  and  since  the  institution  of 
this  suit  patents  have  issued  upon  them.  In  1836,  Barrett  sold  his  undivided 
half  of  the  land  to  Bell^  who  established  a  sugar  plantation  upon  it.  The  de- 
fendant holds  under  Bell  by  a  regular  chain  of  conveyances. 

The  nature  and  extent  of  the  powers  of  Congress  over  land  titles  emanating 
from  the  United  States,  are  too  well  settled  to  be  considered  open  questions. 
They  are  stated  as  follows  by  the  Supreme  Court  of  the  United  States  : 
**  Congress  has  the  full  power  to  declare  the  dignity  and  effect  of  titles  emanating 
from  the  United  States,  and  the  whole  legislation  of  the  government  in  reference 
to  the  public  lands,  declares  the  patent  to  be  the  superior  and  conclusive  evidence 
of  legal  title.  Until  it  issues  the  fee  is  in  the  government,  which,  by  the  patent, 
passes  to  the  grantee.  Where  a  patent  has  not  been  issued  for  a  part  of  the 
public  lands,  a  State  has  no  power  to  declare  any  title,  less  than  a  patent,  valid 
against  a  claim  of  the  United  States,  or  against  a  title  held  under  a  patent  granted 
by  the  United  States."  WUcox  v.  Jackson^  13  Peters,  498.  Bagnell  v.  Bro- 
derick,  13  Peters,  436. 

To  avoid  the  effect  of  these  decisions,  the  plaintiff  must  establish  atlirmative- 
ly  diat,  under  the  act  of  1841,  the  United  States  were  divested  of  their  title  by 
the  State  location  in  the  land  office  at  New  Orleans,  without  the  necessity  of  a 
patent  or  of  any  other  formality ;  and  failing  in  this,  he  must  show  that  the  loca- 
tion amounted  to  an  equitable  title,  and  that  the  patents  of  the  defendant  were 
issued  m  violation  of  law.  The  section  of  the  act  of  1841,  on  which  he  relies, 
is  in  these  words:  *' There  shall  be  granted  (to  each  State  specified,  Louisiana 
being  one  of  them,)  five  hundred  thousand  acres  of  land  for  the  purposes  of 
internal  improvement.  The  selection  in  all  the  said  States  to  be  made  within 
their  limits  respectively,  in  such  manner  as  the  Legislature  shall  direct,  and 
located  in  parcels  conformably  to  sectional  divisions  and  subdivisions  of  not  less 
than  three  hundred  and  twenty  acres  in  any  one  location,  on  any  public  land, 
except  such  as  is  or  may  be  reserved  from  sale  by  any  law  of  Congress  or  pro- 
clamation of  the  president  of  the  United  States ;  which  said  locations  may  be 
made  at  any  time  after  the  lands  of  the  United  States  in  said  States  shaU 
have  been  surveyed  according  to  existing  laws." 

There  is  noUiing  in  it  which  can  at  all  be  construed  into  a  surrender  of  the 
power  of  the  United  States  to  see  that  the  locations  were  properly  made ; 
whether  the  lands  selected  had  previously  been  surveyed;  whether  they  were 
reserved  from  sale  or  subject  to  other  claims ;  and  whether  tiie  selections  were 
made  in  parcels  conformably  to  the  sectional  divisions  and  subdivisions,  and  of  not 
less  than  three  hundred  and  twenty  acres  in  any  one  location,  were  questions  not 
snhmitted  to  the  arbitration  of  the  State,  and  therefore  reserved  to  the  secretary 
of  the  treasury. 

We  have  been  referred,  in  argument  by  the  defendant's  counsel,  to  the  letters  of 
acting  Commissioner  Piper,  found  in  the  record.  He  states  the  practice  of  the 
land  department  under  the  act  of  1841,  to  be  as  follows  :  **The  State  is  autho- 
rised under  the  law  to  make  certain  locations,  and  it  is  with  the  State  authorityr 
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FoLxr  and  not  with  the  purchaser,  that  this  office  haa  to  treat.  If  the  State  selects  a 
HARBisoif.  t^fit  of  land,  and  it  is  rejected,  the  cause  of  its  rejection  is  communicated  and 
the  State  has  no  further  control  over  it.  If  it  be  approved,  the  approval  is  com- 
municated and  the  State  can  dispose  of  it  in  such  manner  as  it  may  think  best. 
But  if  the  State  disposes  of  a  tract  of  land  before  its  approval,  and  the  selection 
is  rejected,  the  purchaser  has  to  look  to  the  State  for  redress,  and  not  to  the 
general  government."  We  believe  those  regulations  to  be  in  accordance  with 
the  act  of  Congress. 

It  is  not  necessary  to  determine,  in  this  case,  the  force  and  effect  of  the  State 
patents ;  but  it  is  obvious  that  they  should  not  have  issued  before  the  location 
was  approved  by  the  secretary  of  the  treasury.  Those  patents  bear  date  the 
20th  April,  1846.  On  the  9th  March  preceding,  the  commissioner  of  the  gene- 
ral land  office  had  written  to  the  register  and  receiver  at  New  Orleans,  as  fol- 
lows: **As  Congress  has  taken  the  subject  of  the  floating  preemption  entries 
arising  frorn  preemption  settlements  within  the  limits  of  the  Houmas  private 
claim  into  consideration,  and  is  about  to  confirm  them  in  the  hands  of  band  fide 
assignees,  I  deem  it  proper,  in  order  to  prevent  future  inconvenience  to  direct 
that  all  the  land  embraced  by  such  entries,  except  as  to  those  where  the  pur- 
chase money  has  been  refunded  and  the  claim  abandoned,  be  hereby  considered 
as  excused  from  disposition  in  any  way,  either  by  State  selection  or  otherwise. 
The  State  selections  already  made  will  be  suspended  to  await  the  action  of 
Congress.  If  the  contemplated  law  confirms  all  entries  in  die  hands  of  bond 
fide  assignees,  it  will,  in  all  probability,  defeat  all  locations  made  by  State  selec- 
tions. In  the  mean  time,  it  is  necessary  that  all  appropriations  of  the  land 
covered  by  such  entries  be  suspended.'* 

The  selections  made  in  behalf  of  the  State,  so  far  from  having  been  ^proved 
were  suspended  at  the  time  the  State  patents  issued.  The  governor  was  not 
apprised  of  the  suspension  when  he  signed  them ;  and  it  is  shown  that  he  did  so 
not  because  he  was  convinced  of  their  validity,  but  in  order  that  the  question 
might  be  judicially  determined. 

The  acting  commissioner  of  the  land  office^  Mr.  Piper,  paying  no  regard  to 
the  State  patents,  laid  the  selections  made  by  the  plaintiff  before  Mr.  Secretary 
Walker  for  his  approval,  on  the  28th  of  January,  1847.  Mr.  Walker  took  the 
matter  under  advisement.  On  the  24th  February  following,  at  the  request  of 
Mr.  Johnson,  a  senator  from  Louisiana,  the  commissioner  referred  to  his  deci- 
sion, the  conflicting  claims  of  the  preemption  entries  and  of  the  State  locations, 
which  form  the  subject  of  this  controversy.  The  decision  of  the  secretary  of 
the  treasury  is  contained  in  the  following  letter  to  the  commissioner,  bearing 
date  the  28th  of  June,  1847 :  **  Sir,  In  reply  to  your  communication  of  the  24th 
of  Febiniary  last,  with  respect  to  conflicting  claims  to  land  under  floats  in  Louisi- 
ana and  selections  made  by  that  State,  I  would  state  that  I  propose  to  approve 
the  locations  made  under  the  floating  claims  held  by  the  actual  settlers  and  im- 
proved by  them,  in  preference  to  the  State  locations  made  subsequently  and 
covering  those  improvements." 

It  appears,  then,  that  the  State  locations  have  been  disallowed  by  the  proper 
authority  and  that  the  floating  claims  on  which  the  patents  of  the  defendant  rest, 
have  been  preferred  to  them. 

We  have  been  referred  in  the  brief  to  the  cases  of  BroiDn*8  Lessee  v.  de- 
mentSi  3d  Howard,  575,  and  Levyv,  Thompson,  4th  Howard,  19.  In  these  cases 
Congress  had  sold  the  land  and  the  purchasers  had  complied  with  all  the  formal- 
ities required  and  obtained  patent  certificates.    The   Supreme  Court  of  the 
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United  States  held,  that  if  there  waa  do  error  or  fraud  in  the  issuing  of  the        Fot.ey 
certificatea,  they  formed  a  valid  title,  and  Congress  had  no  right  to  refuse  patents.     Harrison. 
Bat  in  this  case  the  United  States  have  not  sold  the  land ;  they  have  merely 
agreed  to  give  it  to  the  State,  when  the  location  of  it  is  finally  approved  by  the 
hod  department;  and  until  that  approval  is  had,  they  have  nothing  to  do  with  the 
contraets  which  the  State  has  entered  into  with  individuals  in  relation  to  it. 

We  are  of  opinion  that  the  State  locatiou  and  the  warrants  issued  upon  it  by 
&e  land  office  at  New  Orleans,  did  not  divest  the  United  States  of  their  title. 

The  only  question  remaining  is,  whether  the  patents  of  the  defendant  issued 
contrary  to  law.  For  if  they  did  not,  under  the  decisions  in  13^^  Peters  referred 
to,  the  plaintiff  has  not  such  an  equitable  title  as  will  support  a  petitory  action. 
It  is  doubtful  whether  he  could  have  such  a  tkle  under  any  ciricurostances.  It 
is  necessary  to  a  proper  understanding  of  this  part  of  the  case  that  we  should 
advert  to  the  facts  upon  which  it  restS/ 

The  mother  claims,  from  which  the  floats  of  Bell  and  Barrett  were  derived, 
are  within  the  boundaries  of  the  Houmas  claim.  This  claim,  as  originally  filed 
for  confirmation  with  the  board  of  conmiissiooers,  is  represented  as  extending 
trom  the  Miasiasippi  river  to  the  Amite,  between  widely  diverging  side  lines.  It 
was  confirmed  by  the  board,  and  also  by  an  act  of  Congress  passed  in  1814.  But 
in  1629,  Mr.  Graham,  then  commissioner  of  the  general  land  office,  construed 
the  confirmation  as  recognizing  simply  the  validity  of  the  grant,  and  leaving 
Congreaa  to  determine  the  extent  confirmed,  he  ordered  the  claim  to  be  supreyed 
with  a  depth  of  one  and  a  half  leagues,  and  instructed  the  register  and  receiver 
at  New  Orleans  to  treat  all  beyond  that  depth  as  public  land,  subject  to  settle- 
ment and  entry.  In  consequence  of  this  decision,  whieb  remained  undisturbed 
nntil  1836,  a  great  many  settlements  were  made  in  the  rear  of  the  survey,  and 
amongat  others  those  in  which  the  defendant's  title  originated. 

In  1836,  a  subsequent  commissioner  of  the  genera]  land  ofilce  directed  the 
regiat«r  and  receiver  at  New  Orleans  to  withhold  from  sale  all  the  lands  within 
the  ckumed  limits  of  the  Houmas  grant;  iki  1840,  Mr.  Woodbury,  then  secre- 
tary of  the  treasury,  directed  the  land  ofiSee  to  take  no  further  step  in  relation  to 
the  Hounuia  claim  itself,  until  Congress  should  have  further  opportunity  for 
legislative  action ;  and  in  1841,  the  register  at  New  Orleans  was  directed  not  to 
issue  a  patent  certificate  upon  it.  That  certificate  was  issued  by  his  successor, 
notwithstanding  the  prohibition.  Mr.  Spencer,  the  next  secretary  of  the  trea- 
sury, states  officially  that  the  patent  certificate  had  been  issued,  not  only  without 
authority,  but  against  the  express  instructions  of  the  commissioner  of  the  gene- 
lal  land  office,  and  that  a  knowledge  of  the  erroneous  and  unauthorized  issues  is 
beCered  to  have  been  brought  home  to  the  holders. 

When  Mr.  Spencer  was  superceded  by  Mr.  Bibb  in  the  department  of  the 
treasury,  a  radical  change  took  place  in  the  policy  of  the  department.  The  new 
secretary  wrote  out  an  elaborate  decision  in  &vor  of  the  Houmas  claim ;  ap- 
proved the  issuing  the  patent  certificates  and  directed  the  patents  to  be  issued : 
which  was  accordingly  done. 

In  1644,  the  acting  oonunissioner  wrote  to  the  register  at  New  Orieans,  that 
ia  consequence  of  this  decision  another  private  claim  included  within  the  limits 
of  the  Houmas  grant  had  been  canceDed ;  and  stated  that  all  such  entries  were 
necessarily  void.  The  letter  goes  on  to  say :  **I  take  this  occasion  to  advise  you 
of  the  determination  of  the  Houmas  claim,  in  order  not  only  that  you  may  be 
enabled  promptly  to  dispose  of  any  claims  which  may  hereafter  be  made  for  any 
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FoLKT       of  the  knd  within  its  limits,  but  also  that  the  parties  who  are  interested  in  en- 

HARRifloif .     ^^^  already  made  may  be  advised  by  you  that  those  entries  have  been  cancelled, 

and  that  the  purchase  money  will  be  refunded  to  them  upon  proper  application.'* 

No  notice  was  given  to  the  defendant,  and  he  remained  in  possession  of  the  land. 

In  1845,  the  register  at  New  Orleans  wrote  to  the  commissioner  that  an 
enquiry  had  been  made  by  the  locating  agents  of  the  State,  whether  the  land  in 
controversy  could  be  taken  up,  under  theact  of  1841,  or  whether  the  State  wss 
excluded,  as  well  as  pre^mptors,  from  acquuring  a  title  to  these  lands  by  the  act 
of  Congress  of  the  26th  Augusf,  1842.  The  reply  was,  that  the  cancelled  en- 
tries were  public  lands,  and  could,  as  such,  be  entered  by  the  State.  The  loca- 
tion was  accordingly  nmde. 

As  soon  as  the  defendant  was  apprised  of  these  proceedings,  he  filed  a  caveat 
in  the  State  land  office.  Soon  after,  the  commissioner  of  the  general  land  office 
wrote  to  the  chairman  of  the  committee  of  private  land  claims  in  the  House 
of  Representatives,  on  the  subject  of  the  floats  arising  from  the  claims  within 
the  Houmas  grant,  viewing  them  as  not  cancelled,  and  recommending  that  they 
should  be  confirmed  in  the  hands  of  hand  fide  holders ;  he  also  addressed  to  the 
register  and  receiver  at  New  Orleans  the  letter  already  mentioned,  directing 
those  officers  to  suspend  all  appropriations  of  the  land  covered  by  those  claims. 

On  the  3d  of  August,  1846,  and  in  the  session  of  Congress  pending  which  the 
floats  on  the  Houmas  claims  had  been  recommended  for  confirmation,  an  act  was 
passed  entitled  '*an  act  providing  for  the  adjustment  of  all  the  suspended  preemp- 
tion land  claims  in  the  several  States  and  Territories."  It  is  under  that  act  that 
the  patents  of  the  defendant  were  issued. 

The  plaintififnow  contends,  that  the  entries  under  which  the  defendant  claims, 
were  not  suspended  entries,  within  the  meaning  of  that  act;  that  they  were 
made  in  violation  of  law  upon  lands  not  subject  to  entry,  and  therefore  absolutely 
void  from  the  beginning;  that  the  entries  being  void,  the  floating  claims  of  which 
they  were  the  basis  f^  with  them ;  and  that  the  patents  of  the  defendant  were 
issued  in  violation  of  the  proviso  found  in  the  act  of  Congress  of  the  3d  March, 
1811 ;  that  the  department,  whose  special  duty  it  was  to  pass  upon  the  entries, 
had  officially  declared  them  to  be  void,  and  tliat  the  special  tribunal  created  by 
the  act  of  1846,  was  without  jurisdiction  to  recognise  their  validity. 

We  are  not  prepared  to  concede  that  the  entries  were  originally  made  in  vio- 
lation of  law.  The  proviso  in  the  act  of  1811  is,  that  until  the  final  decision  of 
Congress  tiiereon,  no  tract  of  land  shall  be  offered  for  sale,  the  claim  to  which 
has  been  in  due  time,  and  according  to  law,  presented  to  the  recorder  of  land 
tities  in  the  district  of  Louisiana,  6cc.  It  is  true  that  the  Houmas  claim  had 
been  thus  presented.  But  the  plaintiff  admits  that  it  was  acted  upon  and  con- 
firmed by  the  act  of  the  18th  of  March,  1814.  This  confirmation  satisfied  the 
proviso  of  the  act  of  1811. 

Congress,  by  the  act  of  1814,  limited  the  grant  to  the  number  of  acres  con- 
tained in  one  league  square,  and  as  no  further  claim  appears  to  have  been  made 
by  the  grantees  during  the  twenty-two  years  which  followed  its  passage,  Mr. 
Commissioner  Graham  was  justified  in  considering  the  decision  of  Congress  as 
final  upon  tiie  whole  claim,  and  the  lands  not  confirmed  as  public  lands. 

It  is  not  pretended  that  the  mother  claims,  out  of  which  those  of  the  defend- 
ant arose,  were  included  within  the  extent  confirmed.  We  are  therefore  of 
opinion  that  they  were  not  originally  iUegal. 

We  cannot  view  tiie  letter  of  tiie  conmiissioner  informing  the  register  and 
receiver  at  New  Orleans  in  1844,  that  the  entries  made  on  the  Houmas  grant 
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were  canceOed  and  his  opinion  Uiat  the  land  was  subject  to  entiy  by  the  State, 
in  the  light  of  a  judgment  binding  upon  any  body.  He  had  no  authority  to 
make  such  a  decree.  In  the  alienation  of  the  public  domain,  where  there  are 
no  conflicting  ckims  to  be  determined,  the  officers  of  the  land  office  exercise  a 
portioB  of  the  administrative  power  of  government ;  their  decision  against  a  claim 
ia  nothing  more  than  a  refusal  to  recognise  it,  and  does  not  prevent  the  claimant 
from  renewing  it  at  any  subsequent  time.  The  defendant  never  was  notified  as 
directed  by  the  letter  of  the  commissioner,  but  remained  in  possession  and  con- 
tinued to  urge  his  claim  till  he  succeeded  in  having  it  recognized.  Notwithstand- 
ing ^e  decision  of  the  commissioner  in  this  case,  it  is  clear  that  his  successor, 
Judge  Shields,  considered  the  claim  as  still  in  existence  in  1846,  when  he  di- 
rected the  State  entries  adverse  to  it  to  be  suspended. 

Mr.  Secretary  Walker  also  viewed  it  as  an  existing  and  suspended  claim, 
when  he  proposed  to  approve  it  in  preference  to  the  State  k)cations. 

From  the  evidence  in  the  record  the  ioferience  is  irresistible,  that  the  act  of 
1846  was  passed  to  meet  this  very  class  of  cases ;  and  there  is  nodiing  in  the 
wording  of  it  which  limits  the  general  import  of  the  preamble.  The  first  section 
provides  that  the  commissioner  of  the  general  land  office  be,  and  he  is  hereby 
authorised  and  empowered  to  determine  upon  principles  of  equity  and  justice, 
and  in  accordance  with  general  equitable  rules  and  regulations,  to  be  settled  by 
the  secretaiy  of  the  treasury,  the  attorney  general  and  commissioner,  conjointly, 
eottsistently  with  such  principles,  all  cases  of  suspended  entries  now  existing  in 
said  land  office,  and  to  adjudge  in  what  cases  patents  shall  issue  on  the  same. 
That  section  contains  the  following  proviso:  ** Provided,  however,  that  such 
adjudications  shall  be  made  within  two  years  from  the  passage  of  this  act,  and 
be  first  approved  by  the  secretary  of  the  treasury  and  the  attorney  general,  and 
shall  only  operate  to  divest  the  United  States  of  the  title  to  the  land  embraced 
by  such  eotries,  without  prejudice  to  the  rights  of  conflicting  claimants." 

The  patents  of  the  defendant  have  issued  in  strict  cooformity  with  the  re- 
quirements of  this  section  ;  aod  we  are  of  opinion  that  he  has  the  better  title. 

We  have  been  induced  to  spend  an  unusual  length  of  time  in  the  investigation 
of  this  case,  on  account  of  the  earnestness  with  which  the  claim  of  the  plaintiff 
has  been  pressed  upon  us.  We  believe  the  decision  to  be  correct;  but  suppo- 
sing the  case  to  be  doubtful,  and  nothing  more  can  be  pretended,  the  doubt  must 
inure  to  the  benefit  of  the  defendant. 

It  is  therefore  ordered  that  the  judgment  in  this  case  be  reversed,  and  that 
there  be  judgment  in  fiivor  of  the  defendant  for  the  land  in  controversy,  with 
coats  in  both  courts. 
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Foley 
Haiuusov. 
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Thb  State  of  Louisiana  v.  N.  H.  Hackett. 

Ib  a  contest  between  twoofflcen,  u  to  which  of  them  is  entitled  to  perform  certain  daties 
and  to  receive  the  fees  and  emolamentt  therefor,  the  plaintiff  may  lay  his  damages  at  a 
ram  over  three  hondred  dollars ;  and  the  Supreme  Coart  will  take  jurisdiction  of  the 
appeaL    Prieur  and  JLctfxxttU  y.  Commercial  Banky  7  L.  R.  509,  afBrmed. 

On  the  16th  of  March,  1848,  an  act  was  approved  entitled  an  act  "  to  regulate  and  define  the 
fees  to  be  paid  by  owners  of  runaway  slaves  for  the  taking  up  and  confinement  of  the 
"  ftc.    Under  this  act  the  costody  and  management  of  ranaway  slaves  were  changed 
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Btatx  from  the  previoasly  eruting  lawi :  Held  by  the  Qooxt,  that  all  that  part  of  the  act  making 

,,    ^'  a  change  in  these  reipects  was  in  violation  of  aiA-  118  of  the  State  £/onstit|itioD,  az^  009- 

Hackktt.  .        „ 

seqnently  nail. 

The  intention  of  art.  118  of  the  Constitution  was  to  make  it  obligatory  on  the  Legislature  to 

state  the  object  of  every  law  in  its  title  according  to  the  understanding  of  reasonable  men. 

An  act  to  regulate  and  define  fees  appears  to  exclude  the  general  «nd  sweeping  object  of 

the  statute  of  16th  of  Mai:ch,  1848. 

APPEAL  by  defoDdant  from  the  Fourth  District  Court  of  New  Orleans. 
Strawhridgt^  J.. 

This  was  an  application  for  a  mandamujs  upon  the  relation  of  John  L.  Lewis ^ 
the  sheriff  of  the  parish  of  Orleans,  against  the  defendant  who  was  keeper  of 
the  workhouse  of  the  Municipality  No.  Two. 

Grymes  and  C,  5..  Reest  for  relator.     Hunt  and  Caritr^  for  defendant. 

The  opinion  of  the  court  was  pronounced  by 

EusTis,  C.  J.  The  petition  in  this  case  is  in  the  name  of  John  L.  Lewis^ 
the  sheriff  of  the  parish  of  Orleans,  averring,  that  he  is  by  virtue  of  his  office 
the  keeper  of  the  prison  of  said  parish,  and  is  entitled  by  virtue  thereof  to  the 
custody  of  ail  slaves,  runaway  and  apprehended  within  said  parish,  and  of  aD 
free  persons  of  color  who  may  come  within  said  parish  with  intent  to  reside  in 
the  State  contrary  to  the  statutes,  and  also  of  all  free  persons  of  color  coming  as 
mariners  to  the  port  of  New  Orleans,  and  to  receive  the  fees  and  emoluments 
appertaining  by  law  to  saidofRce;  that  the  defendant  takes  upon  himself  to  exer- 
cise the  oflice  of  keeper  of  said  parish  prison,  to  the  exclusion  and  injury  of  the 
petitioner  in  this;  that  he  receives  into  his  custody  runaway  slaves  and  free  per- 
sons of  color,  and  receives  from  them  and  their  owners,  the  fees  and  perquisites 
of  said  office ;  that  he  has  confined  divers  free  persons  of  color  and  runaway 
slaves,  a  list  of  which  is  appended;  that  he  has  demanded  said  prisoners  of  the 
defendant,  who  has  refused  to  deliver  them  ;  and,  by  reason  thereof,  lie  is  pre- 
vented from  performing  the  duties  imposed  on  him,  as  aforesaid,  by  the  laws  of 
the  State,  and  made  liable  to  the  penalties  thereof.  He  prays  for  a  writ  of 
mandamus,  commanding  the  delivery  of  the  prisoners  into  his  custody,  with  the 
papers  relatiog  to  their  commitment,  and  that  the  defendant  be  prohibited  from 
receiving  other  runaway  slaves  or  free  persons  of  color  into  his  custody,  6cc. 

The  defendant  contested  the  right  of  the  plaintiff  to  the  custody  of  the  par- 
ties mentioned  in  the  petition,  and  alleged,  that  by  law,  the  Second  Municipality 
had  the  sole  and  exclusive  right  to  the  custody  of  said  persons,  and  to  all  fees 
arising  from  said  custody,  and  that  the  defendant  was  gaoler  of  the  said  munici- 
paUty,  and  retained  the  custody  of  said  persons  by  its  authority.  There  was 
judgment  in  the  distilct  court,  by  which  it  was  decreed  that  the  prisoners  named 
in  the  list  annexed  to  the  petition,  and  all  others,  runaways  and  free  persons  of 
color  residing  without  permission  in  fhfd  State,  or  there  coming  by  sea,  be  deliv- 
ered to  the  sheriff,  with  the  necessary  documents,  books  and  papers  to  them 
relating,  and  that  the  defendant  Hacktti  be  perpetually  prohibited  from  receiving 
such  persons  as  afoi'esaid  in-fujture.    The  defendant  has  appealed. 

Appended  to  the  petition  of  appeal  is  an  affidavit  that  the  matter  in  contro- 
versy in  this  suit  amounts  to  the  sum  of  one  thousand  dollars.  Under  the 
authority  of  the  case  of  Prieur  and  Luhatut  v.  7%e  President  and  Directors  of 
the  Commercial  Bank  of  New  Orleans^  7  L.  R.,  609,  this  court  has  jurisdiction 
to  examine  and  decide  this  case,  as  we  cousider  it,  in  point  of  fact,  a  controversy 
concerning  the  fees  and  emoluments  resulting  from  the  custody  of  prisoners  of 
the  character  mentioned. 
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The  ««iTeGtiieM  of  the  judgment  of  the  district  court  is  not  contested,  except        State 
ao  &r  as  it  relates  to  runaway  slaves ;  the  inquiry  then  is  as  to  the  custody  of     hackitt. 
this  class  of  prisoners,  whether  it  rightfully  belongs  to  the  sheriff  of  the  parish 
of  Orleans,  as  keeper  of  the  parish  prison,  or  to  the  Second  Municipality,  the 
real  party  defendant  in  this  suit. 

It  ia  admitted  on  behalf  of  the  relator  that  by  the  act  of  1806,  slaves  arrested 
within  the  city  were  to  be  disposed  of  as  directed  by  the  mayor  and  city  council; 
and  that  on  the  division  of  the  city,  the  control  of  this  class  of  prisoners  was 
reserved  to  the  several  municipalities.  But  it  is  contended,  that  by  an  act  of 
the  Legislature  of  the  year  1848,  this  right  on  the  part  of  municipalities  has 
been  taken  away,  and  vested  in  the  sheriff  of  the  parish  of  Orleans.  Previous 
to  this  act,  the  statutes  on  that  subject  provided  fully  for  the  discovery,  arrest 
and  custody  of  runaway  slaves;  depots  were  established  at  different  points  in 
the  State,  and  certain  municipal  corporations  were  authorized  to  employ  the 
said  slaves  at  labor,  on  their  public  works.  They  formed  a  system  of  police  for 
this  class  of  prisoners.  The  law,  which  it  is  contended  changes  this  system 
and  makes  the  prison  of  each  parish  the  sole  place  of  custody  of  runaway  slaves, 
was  passed  on  the  16th  of  March,  1848,  it  is  entitled  an  act  **  To  regulate  and 
define  the  fees  to  be  paid  by  owners  of  runaway  slaves  for  the  taking  up  and 
confintment  of  the  same,"  6cc. 

It  is  contended  that  this  act  is  unconstitutional :  it  being  in  conflict  with  the 
118th  article  of  the  Constitution,  which  provides  that  **  every  law  passed  by  the 
Legislature  shall  embrace  but  one  object,  and  that  shall  be  expressed  in  the 
title.*' 

This  statute,  purporting  to  regulate  and  define  the  fees  to  be  paid  for  the  ar- 
rest and  confinement  of  slaves,  in  its  first  section  provides,  that  every  person 
taking  up  a  runaway  sjave,  shall  immediately  convey  the  same  before  the  nearest 
justice  of  the  peace,  who  shall  either  conmiit  said  slave  to  the  parish  prison,  or 
send  him  to  the  owner,  employer  or  overseer,  if  known  ;  who  shall  pay  the 
person  taking  him  up,  the  rates  hereaiter  specified,  to  wit,  6cc, 

Thus  we  see,  that  by  making  the  pariah  prison  the  place  of  custody  for  run- 
away slaves,  the  legislation  on  this  subject,  which  dates  as  far  back  as  1806,  is 
completely  and  radically  changed.  In  the  5th  eection  of  this  statute,  it  is  made 
expressly  applicable  to  all  incorporated  towns  and  cities.  This  being  the  effect 
of  the  statute,  what  other  object  can  be  attributed  to  it,  under  a  serious  and 
sound  construction  ?  The  object  of  this  law,  then,  was  to  make  a  new  provi- 
sion for  the  custody  and  security  of  runaway  slaves,  to  which  the  fees  for  their 
caption  and  support  were  infinitely  subordinate.  We  are  not  disposed  to  inter- 
pret the  title  of  a  law  under  the  Constitution,  in  any  strict  or  technical  sense, 
but  we  think  it  must  be  admitted  that  the  object  of  the  118th  art.  of  the  Con- 
stitution was  to  make  it  obligatory  on  the  Legislature  to  state  the  object  of  eveiy 
aw  in  its  title,  according  to  the  understanding  of  reasonable  men.  Had  the 
title  of  this  act  been  generally  for  the  arrest  and  custody  of  runaway  slaves^ 
every  thing  germain  to  that  object  would  be  fairly  included  under  such  a  title ; 
but  the  difi&culty  is,  that  the  provision  of  this  statute  to  regulate  and  define  fees, 
appears  to  exclude  the  general  and  sweeping  object  of  the  statute  itself.  Who, 
for  instance,  in  examining  our  statutes,  passed  in  obedience  to  the  provisions  of 
our  Constitution,  could  reasonably  suppose  that  a  law  of  this  extensive  and  im- 
portant operation,  relating  to  this  description  of  property,  would  be  found  under 
the  title  of  this  act  ?    Or,  when  the  act  was  called  up  by  its  title  in  the  Legisla* 
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Statb        tuTB,  what  member,  nnleBs  he  had  heard  the  whole  act  read,  could  bare  any 
Hackjctt.      ^^®^  o^  i^  contents?     We  are  bound  to  consider  the  letters  **et  c"  in  an  act,  as 
having  no  meaning  under  our  Constitution. 

It  b  true,  that  the  art.  118  is,  in  its  terms  declaratory,  and  not  prohibitory;  but 
we  consider  its  force  is  not  the  less  on  that  account.  As  we  stated  in  the  case  of 
Walker  t.  CaldwelU  4th  Ann.  297,  for  the  purpose  of  preventing  future  abuses 
in  legislation,  the  Constitution  has  established  its  forms ;  and  we  believe  theur 
observance  is  imperative  or  every  branch  of  the  government,  as  much  so  as  any 
other  provisions  of  the  Constitution.  Those  who  are  aware  of  the  abuses  that 
existed,  were  united  in  opinion  as  to  the  absolute  necessity  of  preventing  their 
recurrence.  It  is  idle  to  expect  obedience  to  laws  unless  they  are  plain,  simple 
and  easy  to  be  'understM.  A  provision,  hidden  under  a  mass  of  verbiage  of  a 
statute  relating  to  an  object  entirely  different,  is  almost  necessarily  inoperative ; 
unless  among  the  few  whose  business  it  is  to  read  statutes.  To  require  the 
object  of  a  law  to  be  expressed  in  its  tide,  with  a  reasonable  degree  of  definite- 
ness,  is  but  an  act  of  justice  to  those  who  are  called  upon  to  obey  it.  However 
averse  we  may  be  to  the  exercise  of  this  delicate  power  of  declaring  laws  un- 
constitutional, we  cannot  consider  this  act,  so  far  as  it  purports  to  change  the 
laws  concerning  the  custody  of  runaway  slaves,  as  constitutional. 

If  the  titie  of  this  act  be  held  to  express  its  object,  in  the  sense  of  the  Consti- 
tution, the  article  118  remains  to  all  intents  and  purposes  a  dead  letter. 

In  deciding  that  the  portion  of  the  law  under  which  the  sheriff  claims  is  un- 
constitutional, we  are  not  to  be  considered  as  saying  that  tiiose  portions  of  the 
statute  which  are  covered  by  the  titie,  are  unconstitutional;  the  decision  of  this 
latter  point  not  being  necessary. 

It  is  therefore  decreed,  that  that  portion  of  the  judgment  of  the  district  court 
decreeing  the  delivery  of  certain  slaves  to  the  sheriff  of  the  parish  of  Orleans, 
and  prohibiting  the  said  defendant  from  receiving  that  class  of  persons  into  cus- 
tody, be  reversed,  and  that  the  application  of  the  plaintiff  therefbr  be  dismissed ; 
the  appellee  paying  the  costs  of  this  appeal. 
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Heirs  of  Duvbrgb  r.  Salter  and  Marcy. 

The  act  approred  the  16ih  of  March,  1846,  entitled  *'  An  act  to  give  Jnriidiction  to  the  Diatrict 
Ooortd  of  New  Orleans  over  caasea  ariaing  under  the  act  of  3d  of  March,  1819  reapeetiog 
landlorda  and  tenanta,"  ia  nnoonatitational;  the  title  not  being  in  conibnni^  with  the  Aiti- 
clea  118,  119,  of  the  State  conatitntion. 

APPEAL  by  defendants  from  the  Fourth  District  Court  of  New  Orleans, 
Sirawhridgt^  J.    Benjamin  and  Micou,  for  appellees.     Grymea  and  O. 
SchmidU  for  appellants.    The  judgment  of  the  court  was  pronounced  by 

EusTis,  C.  J.  The  plaintiffs,  who  are  the  owners  of  a  lot  of  land  on  the  op- 
posite side  of  the  river  situate  between  the  public  road  and  the  river,  leased  the 
same  to  the  defendants.  The  object  of  the  present  suit  is  to  obtain  possession 
of  said  lot  and  certain  adjoining  premises  of  the  plaintiffs,  upon  which  the  de- 
fendants are  alleged  to  have  intruded,  having  been  sub-tenants  of  their  (the 
plaintiffs')  lessee.  The  plaintiffs  in  their  petition  expressly  coniine  their  action 
to  the  remedy  granted  by  law  in  favor  of  lesaars  to  enable  them  to  recover  pos- 
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Besnon  of  leased  premises  at  the  expirataon  of  the  term  for  which  they  have 
been  leased.  They  pray  that  in  compliance  with  the  acts  of  the  3d  of  March, 
1619,  and  of  the  16th  March,  1848,  the  defendants  be  cited  and  ordered  to  an- 
swer their  petition  within  three  days ;  and  that  after  summary  proceedings  had 
they  may  have  judgment  decreeing  to  them  the  immediate  delivery  of  the  pro- 
perQr  leased  by  them  to  the  defendants,  and  of  that  occupied  by  the  latter  as  the 
sob-tenants  of  the  plaintiffs'  lessee.  The  petition  concludes  with  a  prayer  far 
general  relief. 

The  petition  was  filed  on  the  17th  of  May,  1849,  and  was  served  on  the  21st 
following. 

On  the  24th  May  the  defendants  filed  an  answer,  premised  by  a  peremptory 
exception  to  the  plaintiffs'  action,  that  the  court  could  not  take  and  maintain  cog- 
nizance of  the  same ;  and  that  the  plaintiffs  were  not  authorized  to  proceed  under 
the  act  of  the  16th  March,  1848,  entitled  **  An  act  to  give  jurisdiction  to  the 
District  Courts  of  New  Orleans  over  causes  arising  under  the  act  of  March  3d, 
1819,  reepecting  landlords  and  tenants,"  by  virtue  of  which  the  plaintiffs  are 
proceeding  in  the  present  suit,  because  they  the  said  defendants  aver  that  said 
act  is  null,  void  and  of  no  effect,  being  contrary  to  the  provisions  of  the  118th 
article  of  the  Constitution  of  the  State. 

Special  matters  of  defence  are  also  set  up  in  the  answer. 

The  cause  was  fixed  for  trial  on  the  28th  of  May  for  the  4th  of  June  ensuing. 
It  was  tried  on  that  day  and  the  6th,  and  was  determined  on  the  7th  June. 

The  district  judge  deycided  this  exception  against  the  defendants  and  gave  the 
plaintiffs  judgment  on  the  merits.  From  this  judgment  the  defendants  have  ap- 
pealed. The  constitutionality  of  the  act,  under  which  the  summary  proceed- 
ings have  been  conducted,  has  been  argued  fully  at  bar.    It  is  in  these  words : 

^*  An  act  to  give  jurisdiction  to  the  District  Courts  of  New  Orleans  over 
causes  arising  under  the  act  of  3d  March,  1819,  respecting  landlords  and  tenants. 
Section  1.  Be  it  enacted  by  the  Senate  and  House  of  Representatives  of  the 
State  of  Louisiana,  in  general  assembly  convened,  that  the  4th  and  5th  sections 
of  the  act  entitled  ^  An  act  to  amend  the  several  acts  heretofore  passed  to  or- 
ganize and  regulate  the  practice  of  the  city  court  of  New  Orleans,  and  for  other 
purposes,'  approved  March  10th,  1838,  be  and  the  same  hereby  are  repealed." 

^'Section  2.  And  be  it  further  enacted,  dec. :  That  whenever  the  monthly 
rent  paid  by  a  tenant,  or  the  lease  which  he  shall  allege  to  hold,  shall  be  found 
to  exceed  one  hundred  dollars,  then  the  said  tenant,  if  sued  under  the  act  of 
3d  March,  1819,  shall  be  cited  before  any  of  the  district  courts  of  New  Or- 
leans ;  provided  that  the  defendant  shall  be  summoned,  in  the  manner  provided 
for  by  said  act,  to  answer  within  three  days." 

* 'Section  3.  That  no  recess  or  adjournment  of  the  district  courts  shall  affect 
the  cases  arising  under  said  act  of  3d  March,  1819,  that  the  said  cases  shall  be 
tried  summarily  and  by  preference,  at  all  times,  after  three  days'  notice,  given 
by  either  party  or  to  his  attorney  on  record ;  and  that  no  appeal  shall  suspend 
execution  unless  the  defendant  has  filed  a  special  defence,  supported  by  his  oath 
that  all  the  facts  contained  in  his  answer  are  true  and  correct*  and  entitle  him  to 
retain  possession  of  the  premises." 

The  first  section  purports  to  repeal  the  4th  and  5th  sections  of  an  act  of  1838 
recited  therein. 

The  fourth  section  of  that  act  gave  the  presiding  judge  of  the  late  City  Court 
of  New  Orleans,  exclusively  of  the  justices  of  the  peace  and  associate  justices 
of  said  court,  jurisdiction  over  suits  of  bmdlords  for  the  possession  of  leased  pro-- 


Hjcirs  of 
XhrykRoK 

V. 

Salter. 


96 


SUPREME  COURT  OF  LOUISIANA, 


HXIIU  OF 
DUTKROX 

Saltxb. 


perty,  when  the  mntter  in  dispute  exceeded  the  earn  of  three  hundred  dollmv 
and  attthonzed  an  appeal  to  the  Supreme  Court  in  such  cases. 

The  fifth  section  provides  that  no  appeal  should  stay  execution  unless  bond 
should  be  given  to  secure  damages,  dec.  There  are  some  other  provisions  which 
it  is  not  material  to  consider. 

Both  of  these  sectioas  were  virtually  repealed  by  the  abolition  of  the  city 
court  muder  the  judicial  system  of  the  present  Constitution.  That  instrumeat 
vested  the  judicial  power  of  the  State  in  a  Supreme  Court,  the  District  Courts  and 
in-  Justices  of  the  Peace.  It  gave  the  district  courts  original  jurisdiction  in  all 
civil  cases  when  the  amount  in  dispute  exceeds  fifty  dollars.  In  criminal  cases 
and  matters  connected  with  successions  their  jurisdiction  is  unlimited.  So  that, 
without  the  act  under  consideratioii,  it  would  seem  the  district  courts  of  New 
Orleans  would  have  jurisdiction  over  cases  between  landlord  and  tenant,  as  vir- 
tually as  with  it. 

The  title  to  the  act  giving  jurisdiction,  &c.,  merely  renites  the  effect  of  the 
Constitution  itself  and  so  fiir  as  the  statute  carried  out  this  eflfect  it  must  be  con- 
sidered as  expressing  its  object.  But  under  our  view  of  this  statute  the  material 
parts  of  it  are  not  matters  of  jurisdiction  in  any  sense ;  they  are  matters  of  pro- 
cedure, deeply  aflfecting  the  privileges  of  litigants.  The  exclusion  of  this  class 
of  cases  arising  between  landlord  and  tenant  from  the  ordinaxy  rules  which  re- 
gulate judicial  proceedings,  and  subjecting  them  to  the  stringent  and  summary 
action  prescribed  by  the  act,  may  be  necessary  and  politic^  and  we  are  far  from 
drawing  in  question  the  wisdom  or  policy  of  the  enactment.  But  we  think  it 
aught  not  to  be  left  under  a  title  which  gives  no  direction  or  clue  to  its  existence. 

To  give  jurisdiction  to  a  court  is  to  confer  the  power  of  applying  the  laws  jn- 
diciaffy.^  By  this  act  new  provisions  of  law  are  enacted,  the  former  laws  are 
changed  and  the  rights  of  parties,  standing  towards  each  other  in  a  particular  re- 
lation, are  material^  affected,  and  those  of  one  party  are  materially  abridged. 

On  the  authority  of  ther  cases  of  Walker  t.  CaldtoeUf  el  aL^  4th  Ann.  297, 
and  of  the  State  v.  Hackett,  just  decided,  in  which  the*  views  of  this  court  on 
the  articles  1X8  and  119  of  the  Constitution  are  freely  given,  we  are  unable  te 
maintain  the  constitutionality  of  the  act  under  consideration. 

The  artide  118  provides  that  every  law  enacted  by  the  Legislature  shall  em-* 
brace  but  one  object  and  that  shall  be  expressed  in  its  titie.  The  object  of  the 
act  in  question  was  Xo  subject  tenants  to  stringent,  summary  and  unusual  pro- 
ceedings, and  that  object  is  not  expressed  in  the  titie ;  nor  is  there  any  thing  in  the 
tide  which  gives  an  intimation  of  the  contents  of  the  act.  If  the  validity  of  this 
act  be  maintained,  the  provisions  of  the  Constitution  which  guarantee  the  forms 
of  our  future  legislation  are  to  all  intents  and  purposes  without  force  or  efifect. 

The  judgment  of  the  district  court  is  therefore  reversed,  and  the  plaintSfis*' 
petition  dismissed,  with  cost  in  both  courts. 

Slidell,  J.,  dissenting.  In  the  consideration  of  the  constitutional  question 
presented  in  this  cause,  two  propositions  may,  I  think,  be  safely  assumed, 
namely:  that  no  legislative  act  of  a  State  should  be  pronounced  unconstitutional, 
unless  that  unconstitutionality  be  clear  and  beyond  all  reasonable  doubt ;  and 
that  where  portions  of  a  law  conflict  with  the  constitution,  but  a  part  is  valid, 
the  latter  will  be  sustained  if  it  can  be  separated  from  that  which  is  uncon- 
stitutionaL 

I  may  concede,  therefore,  for  the  purpose  of  the  present  enquiry,  that  the 
first  section  of  the  act  in  question  (or  a  portion  of  it)  is  unconstitutional,  be- 
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cause  its  proWsioos  are  not  comprehended  by  any  reasonable  intendment  of  the 
title,  which  ennnciatee  the  object  of  the  act. 

Striking  this  section,  which  is  susceptible  of  separation,  out  of  the  act,  and 
leaving  only  the  second  and  third  sections,  let  us  enqaire  whether  it  is  clear  and 
beyond  reasonable  doubt  that  they  are  not  comprehended  within  the  object 
expreesed  in  the  title.  These  two  sections  provide  that  the  District  Courts  of 
New  Orleans  shall  have  jurisdiction  of  causes  arising  under  the  act  of  3d 
March^  1819,  respecting  landlords  and  tenants  in  cases  over  $100 ;  2d.  That 
the  proceedings  shall  be  summary ;  3d.  That  the  courts  shall  be  always  open 
for  their  hearing;  4th.  That  there  shall  be  no  suspensive  appeal  from  their  de* 
crees  except  upon  affidavit  of  merits. 

Now,  the  object  of  the  act  as  expressed  in  the  title,  was  *'  to  give  jurisdiction 
to  thd  District  Courts  of  SFew  Orleans,  over  causes  arising  under  the  act  of  third 
March,  1819,  respecting  landlords  and  tenants'*  What  is  the  meaning  of  the 
expression,  "  to  give  jurisdiction  ?'*  Is  it  beyond  all  reasonable  doubt  insufficient 
to  embrace  the  provisions  we  have  stated  ? 

In  the  case  of  The  United  States  v.  Aredondo,  6  Peters,  691,  we  are  told 
that  jurisdiction  is  **  the  power  to  hear  and  determine  a  cause."  Let  us  then 
substitute  these  expressions  in  the  title  of  ihv  act,  and  it  will  read,  An  act  to 
give  the  District  Courts  of  New  Orleans  '*  power  to  hear  and  determine  causes 
arising  under  the  act  of  3d  March,  1819,  respecting  landlords  and  tenants.** 
Now,  to  confer  a  power  to  hear  summarily,  is  to  confer  a  power  to  hear ;  to 
eonfor  a  power  to  determine  summarily,  is  to  confer  a  power  to  determine.  The 
only  diffidrence,  therefore,  in  this  respect  between  the  title  of  the  act  and  the 
body  of  it  is,  that  the  one  announces  an  intention  to  confer  a  power,  and  the 
other  in  granting  the  power  specifies  the  particular  nature  of  the  power  so  con- 
ferred. It  seems  to  me,  that  thus  far  there  is  nothing  unconstitutional,  unless 
we  interpret  the  intention  of  the  framers  of  the  Constitution  to  have  been,  that 
the  title  of  an  act  should  be  an  index,  not  merely  of  the  subject,  but  of  the 
details  of  that  subject. 

But  again,  let  us  take  another  definition  of  (he  ievm  jurisdiction  from  a 
respectable  author,  and  apply  it  in  a  liberal  sense  to  another  provision  of  this 
Statute,  namely,  that  which  regulates  the  subject  of  the  execution  and  appeal. 
Mr.  Bottvier  defines  jurisdiction  as  foUows :  **  A  power  constitutionally  con- 
ferred upon  a  judge  or  magistrate  to  take  cognizance  of  and  decide  causes 
according  to  law,  and  to  carry  his  sentence  into  execution.**  Here,  the  power 
to  carry  into  execution  is  properly  associated  with  the  power  to  hear  and  decide ; 
and  this  power  is  considered  as  embraced  within  a  grant  of  jurisdiction,  as 
without  it  the  grant  would  be  inoperative  and  futile.  Applying  this  definition, 
as  we  did  that  of  Mr.  Justice  Baldwin,  by  substituting  its  terms  for  the  word 
jurisdiction  in  the  titie  of  this  act,  and  we  arrive  at  a  similar  conclasion,  to  wit, 
that  the  titie  of  the  act  announces  the  intention  of  the  kw-giver  to  confer  on 
the  District  Courts  of  New  Orleans  power  to  take  cognizance  of  causes  between 
Jandlord  and  tenant,  to  decide  them,  and  to  carry  their  decisions  into  execution ; 
that  the  provisions  of  the  law  -specify  the  particular  nature  of  the  powers  so 
conferred,  and  in  doing  so,  fall  constttutk>nal]y  within  the  reasonable  scope  and 
iittendment  of  the  title. 

I  entertain  the  same  view  witii  regard  to  the  provisk>ns,  that  the  courts 
should  be  always  open  for  the  hearing  of  such  causes.  It  was  germain  to  the 
object  of  the  act  (which  was  to  grant  power  to  hear  and  decide  certain  causes, 
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Heirs  of      and  execute  nich  decisionB,)  to  say  that  those  coarts  should  not  only  hear  such 
9.  causes,  but  be  at  all  times  ready  to  hear  them. 

Salter.  While  I  esteem  it  to  be  my  inevitable  duty  to  give  force  and  effect  to  the 

article  of  the  Constitution,  it  is  also  my  duty  to  search  out,  as  far  as  I  can,  its 
fiiir  and  reasonable  intendment ;  to  construe  the  action  of  the  Legislature  under 
It  in  a  liberal  sense,  and  not  to  frustrate  that  action,  unless  its  repugnance  to 
the  Constitution  be  brought  home  to  my  mind  beyond  a  reasonable  doubt 
While  the  salutary  intention  of  the  Constitution  should  be  fairly  and  substan- 
tiafly  carried  out,  it  seems  to  me  it  should  not  be  interpreted  by  the  judiciary 
with  a  rigor  so  strict  that  it  might  defeat  the  power  to  legislate,  which  was  granted 
by  the  same  instrument  to  the  proper  department  of  the  Government. 
I  therefore  do  not  concur  in  the  decree  rendered  in  this  case. 


J.  B.  DoLLioLE,  £  m.  c.  v.  Charles  White« 

The  only  iMue  which  a  slare  who  taes  for  hi«  freedom  con  make,  is  that  of  **LUfer  vel  mm," 
He  hu  DO  ri^t  to  contest  die  title  by  which  the  defendant  asserts  dominion  over  him. 

No  one  can  emancipate  a  slave  before  he  is  thirty  years  of  age.  C.  C.  185  ;  Act  8th  of 
March,  1807 ;  Act  31st  of  Jaaaary,  1827. 

APPEAL  by  plaintiff  from  the  FifUi  District  Court  of  New  Orieans, 
Buchanan^  J.     Chymes  and  ClaihorTi^  for  appellant.    The  judgment  of 
the  court  was  pronounced  by 

EusTis,  C.  J.  The  plaintiff  claims  his  freedom  adversely  to  Charles  WTtite, 
from  whose  custody  and  control  he  seeks  to  be  released.  There  was  a  judg- 
ment for  the  defendant  in  the  district  court,  from  which  the  plaintiff  has 
appealed. 

The  plaintiff  has  no  right  to  contest  the  title  by  which  the  defendant  asserts 
dominion  over  him.  The  only  issue  that  a  slave  can  make  who  sues  abaolutely 
for  his  freedom  is,  on  the  &ct  of  freedom,  liber  vel  non.  Berard  v.  Berard^  9 
L.  R.  158.  Thiideau^s  Executor  v.  Rohinette,  4  M.  R.  677.  Ulzere  v.  Poey- 
farri,  8  M.  R.  158. 

The  only  case  which  the  evidence  adduced  can  be  considered  as  establishing 
is,  that  the  plaintiff  has  a  right  to  be  emancipated  and  is  a  statu  liber.  He,  at 
the  time  of  instituting  this  suit,  to  wit,  in  September,  1848,  is  declared  to  be 
under  twenty-one  years  of  age.  The  defendant  »  alleged  in  the  petition  to  hold 
his  right  over  the  plaintiff  from  a  transfer  or  sale  of  his  service  for  the  term  of 
five  years  frt>m  the  2d  December,  1847,  which  expires  long  before  the  plaintiff 
can  exercise  his  right  of  being  emancipated,  to  wit,  at  his  attaining  the  age  of 
thirty.     Code  185.    Act  of  8th  March,  1807.    Act  of  31st  January,  1827. 

There  is  nothing  before  us  which  affects  the  right  of  the  defendant  to  the 
service  of  the  plaintiff  for  the  term  for  which  he  has  purchased  him ;  nor  is  he 
the  proper  party  with  whom  the  plaintiff's  right  to  be  emancipated  must  be  liti* 
gated  and  determined. 

The  judgment  of  the  district  court  is  therefore  affirmed,  with  costs.* 


*Kingt  Justice,  having  resigned  his  seat  on  the  Supreme  Court  bench,  the  cooit  was 
composed  of  bat  three  judges,  until  /.  T.  Pre$ton  took  nis  seat  as  his  successor. 
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P.  and  L.  Collins  v.  L.  A.  Pellerin. 

A  oontract  cif  sale  in  which  there  Li  a  stipulation,  that  the  vendor  may  redeem  the  property 
l^  retaming  the  price  within  a  certain  time,  where  the  vendor  remains  in  poasesaioD  of 
the  property  and  the  price  is  inadeqnate,  will  he  regarded  not  as  a  sale  with  the  equity  of 
redemption,  bat  merely  as  a  security  for  the  return  of  the  money  paid  to  the  vendee, 
nnlesa  sufficient  evidence  to  the  contrary  be  produced. 

The  want  of  deliveiy  of  the  thing  sold  by  the  vendor  is  a  badge  of  simulation,  and  deprives 
a  oontract  of  the  essential  characteristics  of  redeemable  sales. 

APPEAL  by  plaintiff  from  the  Second  District  Court  of  New  Orleans,  Canon, 
J.  Budd  and  Rtdmond,  for  appellant.  (7.  B,  Singleton,  for  appellee. 
The  jndgment  of  the  court  was  pronounced  by 

EusTis,  C.  J.  The  phiintifTs  allege  themselves  to  be  the  owners  of  two 
hydraulic  presses,  having  purchased  them  from  the  defendant  on  or  about  the 
lot  of  May,  1846.  They  pray  that  the  presses  may  be  delivered  to  them  or,  in 
de&ult  thereof,  that  they  have  judgment  for  $2250,  the  value  of  said  presses, 
together  with  interest  in  the  sum  of  $1400  from  said  1st  of  May,  1846,  and 
00  the  balance  from  judicial  demand.  The  presses  were  sequestered  and 
bonded  by  the  defendant. 

These  presses  were  in  the  cottx>n  press  of  the  defendant,  where  they  have 
remained.  It  appears  that  on  the  day  stated,  the  defendant  made  a  bill  of  sale 
for  the  presses  for  the  nominal  sum  of  $1500,  on  which  two  payments,  amount- 
ing to  $1400,  were  made  at  different  times  in  the  month  of  April  following. 
But  on  the  same  day  the  plaintiffs  gave  the  defendant  a  counter  letter,  by  which 
it  was  stated  that  the  bill  of  sale  was  given  as  a  collateral  security  for  the  sum 
of  $1500  loaned  him  for  twelve  months  from  date,  which  sum,  if  returned 
within  said  term,  the  bill  of  sale  was  to  be  void ;  otherwise  to  be  absolute  and  the 
presses  to  belong  to  the  plaintiffs  thereafter.  The  prosses  were  to  remain  in  the 
defendant's  cotton  press  for  said  term  of  twelve  months,  and  on  the  default  of 
the  defendant  in  returning  the  money  the  plaintiffs  were  to  be  the  owners  of 
them,  and  make  such  disposition  of  them  as  they  thought  proper. 

Their  petition  presented  a  distitfct  demand  for  the  presses  or  their  value, 
based  on  an  allegation  of  ownership.  And  the  bill  of  sale  and  the  counter  letter 
in  evidence,  the  district  judge  considered  did  not  establish  the  ownership  of  the 
presses  in  the  plaintiffs,  but  merely  a  pledge  for  the  payment  of  a  debt.  He  dis- 
missed the  plaintiffs'  petition,  as  he  considered  they  had  no  action  for  the 
presees  or  their  value,  and  had  mistaken  their  remedy.  The  plaintiffs  have 
appealed. 

It  is  clear  to  us  that  the  contract  between  the  parties  was  not  a  sale  with 
power  of  redemption,  but  merely  an  hypothecary  contract.  The  sum  of  fifleen 
hundred  dollars,  we  think  the  evidence  shows,  was  far  less  than  the  value  of  the 
objects,  and  the  circumstance  of  the  vendor's  remaining  in  possession,  we  con- 
aider  as  a  distinctive  sign  of  the  real  nature  of  the  contract.  The  want  of 
delivery  of  the  thing  sold  by  the  vendor,  is  held  by  civilians  to  be  a  badge  of 
simulation,  and  as  depriving  the  contract  of  the  essentia]  characteristics  of  a  sale. 
Redeemable  sales  unaccompanied  by  delivery  of  the  thing  sold,  of  which  the 
considerations  are  inadequate,  courts  are  bound  to  consider,  without  sufficient 
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CoLLiiis  evideDce  to  the  contrary,  as  contracts  for  which  the  thing  nominally  sold  stands 
Pellxrin.  ^  security  and  nothing  ebe.  Merlin  Rep.  verho  Contrat  Pignoratif.  Troplong 
de  la  Vente,  §  695. 

The  contents  of  the  counter  letter,  we  think,  authorised  the  district  j.udge  in 
his  conclusions  on  this  point;. 

The  plaintiffs  have  -their  remedy  for  the  recoveiy  of  their  debt,  on  which  no 
decision  was  rendered  by  the  district  judge.  Evidence  was  received  r^lat^ag  to 
a  partnership  between  the  plaintiffs  and  the  defendant,  which  we  do  not  pass 
upon;  because  the  action  of  the  district  court,  in  confining  its  decision  to  theissgae 
first  presented  by  the  plaintiffs'  petition  and  defendant's  answer,  was  regular  and 
correct:  the  defective  pleading  of  the  defendant  to  the  contrary  notwithstanding. 

The  judgment  of  the  district  court  is  therefore  affirmed,  with  costs. 
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Georgb  W.  Johnson  v.  Municipality  No.  One. 

The  liability  of  manicipal  corporatioiiB  for  the  acti  of  their  egenta  it  a  general  role  of  law 
too  weU  fettled  to  be  serioiuly  questioned. 

APPEAL  by  defendant  from  the  Third  District  Court  of  New  Orleans. 
Kennedy,  J. 
The  judgment  of  the  district  court  was  as  XbUows :  '*  The  liability  of  muni- 
cipal corporations  for  the  acts  of  their  agent  is,  as  a  general  rule,  too  well 
settled  at  this  day  to  be  seriously  questioned.  Thayer  v.  City  of  Boston,  19 
Pick.  510.  McGaryy.  City  of  Lafayetle,  12  Rob.  668.  Ch(ue  v.  Mayor  et  al,, 
9  L.  R.,  343,  and  3  Hill,  531.  It  is  unnecessary  to  notice  the  special  limitations 
of  the  general  rule ;  the  case  before  the  court  falls  within  none  of  these.  In  the 
case  in  9  L.  R.  just  referred  to,  the  decision  turning  upon  the  evidence,  was 
in  favor  of  the  corporation,  but  the  principle  of  liability  was  assumed  by  the 
court  without  question ;  the  court,  however,  seem  to  lay  down  the  rule  that  it 
is  for  the  plaintiff  to  prove  negligence  or  misconduct,  on  the  part  of  the  agents 
of  the  corporation.  Does-  the  evidence  in  this  case  meet  the  requisition  of  that 
rule  ?  In  my  judgment  it  does.  The  law  makes  it  the  duty  of  the  keeper  of 
the  police  jails  of  the  three  municipalities  to  advertise  in  French  and  English 
in  the  State  paper,  and  in  the  official  gazette  of  the  municipality  in  which  said 
jail  is  situated,  once  a  week  during  three  consecutive  months,  such  slave  or 
slaves  whose  owners  are  unknown,  or  reaide  out  of  the  State  of  Louisiana,  as 
now  or  hereafter  may  be  detained  in  their  respective  jails,*'  &c.  Act  of  10th 
March,  1845,  p.  77.  This  duty  was  not  performed  by  the  keeper  of  the  jail. 
It  is  also  in  proof  that  the  plaintiff's  agent  called  at  the  jail  and  made  enquiries 
for  the  negro,  and  was  turned  away  with  the  reply,  that  **  he  was  not  there ;" 
the  result  would  probably  have  beeu  the  ^me,  when  he  called  the  second  time, 
if  it  had  not  occurred  to  him  to  ask  leave  to  enter  and  examine  all  the  slaves 
confined  in  the  jail.  It  is  further  in  proof,  that  said  agent  found  the  negro  in 
a  very  cold  room,  without  a  bed,  couch,  or  chair,  with  nothing  but  a  ain^ 
blanket  to  lie  upon,  and  so  emaciated  and  feeble  as  then  to  be  unable  to  get  up 
on  his  knees  without  the  assistance  of  another  man.  FinaUy,  it  is  in  proof,  that 
he  died  a  few  days  after  he  was  removed  to  his  master's  house,  notwithstanding 
he  received  good  nursing  and  medical  aid.    The  defendanta'  witness  declare 
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that  he  was  indiBposed  when  be  entered  the  jail,  on  the  15th  of  August ;  they      Johvsom 
do  not,  however,  state  what  his  complaint  was.    It  could  have  been  nothing  se-  munic^alitt 
rious,  for  the  doctor  was  not  called  in  to  him,  until  the  29th  October,  two  months      ^^'  O'''- 
and  a  half  after  his  imprisonment ;  on  the  other  hand,  if  it  was  of  a  serious  na- 
ture, it  was  gross  negligence  not  to  have  called  in  the  doctor  sooner.    It  was, 
in  aU  probability,  neither  dysentery  nor  diarrhoea. 

'*  The  physician  of  the  jail  tells  us,  that  when  he  saw  the  boy  for  the  first 
time,  riz.,  on  the  29th  October,  he  was  but  slightly  indisposed,  and  that  on  the 
second  visit,  he  could  perceive  no  progress  in  the  disease.  Now,  taking  into 
consideration  the  prison  fare,  and  the  prison  treatment  and  accommodation,  and 
the  proneness  of  negroes  in  general  to  diarrhcea,  according  to  Doctor  Turpin*8 
statement,  it  seems  fair  to  infer,  that  if  the  boy  had  entered  the  jail  with  dis- 
ordered bowels,  the  disease  would  have  made  considerable  progress,  by  the 
29th  of  October,  the  day  when  the  doctor  first  saw  him  and  found  him  only 
sljghUy  indisposed ;  since,  from  a  state  of  slight  indisposition  on  that  day,  we 
find  him  reduced,  about  twenty-one  days  after,  to  a  state  of  incurability ;  for 
we  must  so  presume,  as  he  died,  notwithstanding  the  care  he  received. 

**  My  opinion  on  the  whole,  therefore,  is,  that  the  disease  was  contracted  in 
the  prison ;  that  it  was  aggravated  by  the  prison  fare ;  and  that  the  circumstances 
in  which  the  patient  was  found  by  the  witness  Bloom^  far  from  favoring  a  cure, 
were  neither  fit  nor  decent  for  a  human  being  of  any  color.  I  think  a  suffi- 
ciently strong  case  of  omission  of  duty  has  been  made  out  against  the  agents  of  the 
defendants,  to  throw  on  the  latter  the  burthen  to  prove  that  the  plaintiff  has 
not  been  injured  thereby ;  in  other  words,  that  the  same  results  would  have 
happened,  if  the  negro  had  remained  in  his  master's  possession;  which  certainly 
has  not  been  attempted. 

*'  The  plaintiff  estimates  his  slave  at  nine  hundred  dollars ;  his  witnesses  adopt  a 
higher  figure.  There  is  no  doubt  that  his  value  was  seriously  diminished  by 
his  having  absconded,  and  the  estimate,  both  of  the  plaintiff  and  his  witnesses, 
appear  to  have  been  made  without  reference  to  that  fact.  The  plaintiff  has 
probably  claimed  all  that  his  slave  was  worth,  under  any  circumstances.  On 
the  other  hand,  the  defendant's  witness  states,  that  he  has  seen  runaway  negroes 
sold  for  three  hundred  dollars.  There  is  no  evidence  that  this  negro  was  a 
runaway  in  the  sense  of  the  law.     C.  C.  art.  2505. 

"  The  nearest  approach  to  his  true  value  will  probably  be  obtained  by  the 
difference  between  the  plaintifTs  claim  and  the  price  of  runaways  attested  by 
the  defendant's  witness. 

*«  It  is  ordered,  adjudged,  and  decreed,  that  judgment  be  entered  in  favor 
of  plaintiff,  against  Municipality  No.  One,  for  the  sum  of  six  hundred  dollars, 
and  costs  of  suit. 

/.  Q.  Bradford,  for  appellee.     Preaux,  for  appellant. 

The  judgment  of  the  court  was  pronounced  by 

EusTis,  0.  J.  For  the  reasons  assigned  by  the  judge  of  the  district  court, 
it  18  ordered  that  the  judgment  be  affirmed,  with  costs. 


George  W.  O'Blbnnis  v.  Henry  Corri. 

As  a  ^neral  rale  the  vendor  is  incompetent  on  the  ground  of  intereit  in  a  suit  concerning 
the  vendee's  title ;  bat  that  inoompetency  may  be  removed  by  a  proper  release.  Wherever 
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O'BLKKiru         the  release  can  oorer  the  interest  it  is  sufficient  to  remore  the  inoompetency  of  the 
^  ^'  witness. 

Eridence  of  the  acknowledgment  of  the  mother  is  admissible  to  establish  the  filiation  of  the 
child ;  and  the  declarations  of  the  modier,  in  relation  to  the  maternity  of  the  child,  made 
at  a  time  not  ■napicions,  are  admissible  in  evidence  to  piore  the  filiation  of  the  child.  C. 
C.  214. 

APPEAL  by  pkintiff  from  the  Fifth  District  Court  of  New  Orleans, 
Buchanan^  J.     Finney  ^  for  appellant.     Goold,  for  appellee.    The  judg- 
ment of  the  court  was  pronounced  by 

EusTis,  C.  J.  This  is  an  action  for  the  recoveiy  of  two  slaves.  There  was 
judgment  in  the  district  court  for  the  defendant ;  and  the  plaintiff  has  appealed. 

On  the  trial  of  the  cause  the  plaintiff  offered  in  evidence  the  depositions  of  a 
witness,  Catherine  TreastU  in  support  of  his  title  to  the  slaves ;  to  the  admission 
of  which  the  counsel  for  the  defendant  objected,  *^on  the  ground  that  the  witness 
was  the  transferror  of  the  claim  sued  on,  and  incompetent  to  testify  as  to  the  va- 
tidity  of  said  claim,"  and  that  the  release  offered  did  not  cure  the  objection  as  it 
might  hereafter  appear  that  there  had  been  fraud  on  the  part  of  said  transferror 
or  vendor.  The  objection  was  sustained,  and  the  plaintiff  took  his  bill  of  excep- 
tions, on  which  the  question  arising  has  been  argued  before  us. 

The  general  rule,  that  those  who  are  interested  in  the  result  of  a  suit  are  not 
competent  to  testify  in  it ;  and  that  a  vendor  is,  on  this  principle,  an  incompetent 
witness  for  his  vendee  in  an  action  concerning  the  title,  must  be  conceded.  At 
the  same  time  it  is  equally  well  settled  tliat  the  competency  of  a  witness  dis- 
qualified by  reason  of  his  interest  may  always  be  restored  by  a  proper  release. 
If  the  disqualifying  interest  be  a  liability  to  the  party  offering  the  witness,  it 
may  be  released  by  such  party.  Wherever  the  release  can  cover  the  interest, 
it  is  sufficient  to  remove  it  and  render  the  witness  competent.  Greenleaf  on 
Evidence,  §  386,  397,  426,  428. 

The  release  is  full  and  complete,  and  was  given  for  the  purpose  of  making  the 
deponent  a  competent  witness  in  the  cause.  The  objection  which  the  defend- 
ant's counsel  has  made,  that  the  admission  of  the  testimony  of  vendors  in  sup- 
port of  the  vendee's  title  under  a  release,  opens  a  door  for  fraud,  is  not  without 
weight.  But  as  the  credibility  of  the  witness  is  a  matter  left  to  be  determined, 
and  the  exclusion  of  such  testimony  rests  exclusively  on  the  interest  of  the 
witness  in  the  result  of  the  suit,  the  probability  is,  that  the  rule  as  established 
has  been  adopted  under  a  correct  and  sound  view  of  its  policy. 

The  objection  founded  on  the  article  2526  of  the  code  which  the  counsel  has 
taken,  we  think  has  no  relevency  to  the  point  raised.  The  objection  that  the 
release  given  by  the  plaintiff  would  not  be  binding  in  the  event  of  fraud  in  the 
sale  made  by  the  witness,  is  equally  applicable  to  all  releases  of  this  class,  and 
therefore  invalid. 

We  think,  therefore,  the  district  judge  erred  in  not  receiving  the  depositions 
of  the  witness,  Catherine  TreastL 

In  relation  to  the  other  bill  of  exceptions  taken  by  the  counsel  for  the  plaintiff, 
we  only  deem  it  material  to  state  that,  under  the  article  214  of  the  code,  evidence 
of  the  acknowledgement  of  the  mother  is  admissible  to  establish  the  filiation  of 
the  child  and  that  the  declarations  of  the  mother  in  relation  to  the  maternity  of 
the  child  at  a  time  not  suspicious.,  are  admissible  in  evidence  to  prove  that  fact. 

The  judgment  of  the  district  court  is  therefore  reversed,  and  the  case  re- 
manded for  further  proceedings  in  accordance  with  the  opinion  herein  expressed; 
the  defendant  paying  the  costs  of  this  appeal. 
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J.  D.  Fink  Executor,  v.  W.  H.  Martin,  et  al.  w  moi 

ft 

Where  an  execator  hms  been  diimiised  from  o£Bce  and  condemned  to  pay  80  per  cent  dama- 
ge*, ander  the  act  of  13th  of  March,  1837,  apon  certain  funds  which  be  had  not  deposited 
in  Bank ;  and  an  executor  sabsequently  appointed  has,  in  a  proceeding  against  him  to  ac- 
count for  his  administration,  recovered  a  judgment  for  a  smaller  amount  than  be  had  been 
condemned  to  pay  the  20  per  cent  upon,  the  per  cent  is  to  be  calculated  on  the  amount 
firand  to  be  due  by  him  in  the  last  suit. 

Wliere  ttie  judgment  of  the  court  does  not  decide  certain  issues  made  in  the  pleadings,  it 
will  not  rapport  the  plea  of  res  judicata  in  relation  to  the  matters  embraced  in  those  issues. 

APPEAL  by  plaintiff  from  the  Second  DiBtrict  Court  of  New  Orleans,  Carum, 
J.  Halsey  and  Hoffman,  for  appeUaot.  /.  H.  Lewis  and  Rosdius,  for 
appellee.    The  judgment  of  the  court  was  pronounced  by 

EcsTis,  C.  J.  The  plaintiff,  who  sues  as  dative  executor  of  the  late  Sarah 
Baume,  has  instituted  this  suit  against  W.  H,  Martin  and  Jesse  Mc Henry ^  for 
the  purpose  of  having  a  certain  act  of  sale  of  property  declared  null  and  void, 
and  subjecting  the  property  therein  described  to  execution  under  certain  judg- 
ments obtained  against  him  by  the  succession  of  Sarah  Baume,  on  the  ground 
that  the  said  sale  was  simulated  or  made  in  fraud  of  creditors. 

The  judgment  of  the  court  below  was  in  fiavor  of  the  defendants,  on  the 
ground  that  the  judgments  against  Martin  had  been  paid  and  satisfied  by  the 
sale  of  property  under  previous  executions.  From  this  judgment  the  plaintiff 
has  appealed. 

The  &ct8  in  the  case  appear  to  be  these.  The  defendant,  W,  H.  Martin, 
was,  with  others,  the  surety  on  the  probate  bond  given  by  Thomas  Powell^  who 
was  the  dative  executor  of  Sarah  Baume*    By  a  judgment  of  the  late  court  of 

Protiates  of  New  Orleans  Powell  was  dismissed  from  his  trust  of  executor  at 

« 

the  instance  of  certain  creditors  of  the  successipn,  and  was  condemned  in  solido 
with  his  sureties  to  pay  for  the  use  of  the  succession  twenty  per  cent  per  an- 
num for  certain  sums  of  money  received  by  him  belonging  to  said  succession, 
but  not  deposited  by  him  in  bank  according  to  law,  from  the  days  they  were  so 
recnived  by  him.  The  sums  and  the  dates  are  fet  forth  in  the  judgment,  and  it 
cloaea  by  the  words  **  until  payment  and  costs  of  said  petition  and  proceedings 
thereon." 

This  judgment  was  rendered  under  the  act  of  March  13,  1837,  requiring 
executors,  syndics  and  other  administrators  to  deposit  the  amounts  collected  by 
them  in  bank  as  soon  as  the  funds  shall  come  into  their  hands,  under  the  penal- 
ty of  twenty  per  cent  interest  per  annum  on  the  sums  not  so  deposited. 

A  question  has  been  raised  on  the  meaning  of  the  closing  part  of  this  judg- 
ment. The  word  payment  is  said  to  refer  exclusively  to  the  twenty  per  cent 
interest,  so  that  the  judgment  would  be  satisfied  by  payment  of  the  interest  due 
at  any  given  time.  This  construction  we  think  would  defeat  the  purpose  of  the 
statute  itself;  the  object  of  which  was  to  insure  the  deposit  of  the  funds  in  order 
that  they  might  be  applied  to  the  payment  of  the  debts  of  the  succession  or 
syndicate.  It  would  enable  the  defaulter  to  retain  the  principal  on  paying  the 
interest  due  on  the  judgment,  and  drive  the  creditors  to  the  necessity  of  obtain- 
ing another  judgment  against  him.  We  think  it  obvious  that  the  word  payment 
necessarily  refers  to  the  sums  specified  in  the  judgment  in  relation  to  which  a 
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FiFK        de&ult  was  established ;  and  that  a  payment  of  the  whole  or  any  of  them  stops 
Mabtir       *^®  operation  of  the  penalty  of  twenty  per  cent  per  annum,  pro  tanto. 

This  judgment  was  rendered  on  the  21st  of  September,  1842,  and  the  amount 
on  which  the  interest  attached  was  87807  87.  But  on  the  9th  March,  1843,  the 
present  plaintiff,  who  had  succeeded  Thomas  Powell  on  his  removal  from  the 
executorship,  brought  his  suit  against  Powell  and  his  sureties  on  the  probate 
bond  and  for  an  account,  which  resulted  in  a  judgment  against  Powell  and  tbe 
defendent,  Martin^  one  of  his  sureties,  for  the  penalty  of  the  bond,  but  to  be 
satisfied  by  the  payment  of  $5056,  with  interest,  which  was  the  only  amount 
due  by  Powell  to  the  succession  at  that  time  and  sa  determined  by  the  latter 
judgment. 

A  portion  of  the  debt  therefore  for  which  the  penalty  of  twenty  per  cent  per 
annum  had  been  adjudged  was  found  to  have  been  paid,  or  not  to  have  been  due 
on  the  settlement  of  his  accounts.  The  penalty  for  not  depositing  the  whole 
amount  he  remained  bound  to  pay,  until  he  satisfied  the  whole  debt,  or  on  the 
settlement  of  PoweWs  accounts,  it  was  found  not  to  be  due  to  the  succession ; 
however  on  the  9th  March,  1843,  part  of  the  amount  only  was  due.  The  debt 
being  thus  reduced  by  a  decree  of  the  court  of  probates  between  the  executor 
and  Marlitit  as  surety  of  Powell^  it  seems  clear  that  the  twenty  per  cent  interest 
per  annum  ceased  thereby  to  attach  to  the  amount  thus  determined  not  to  be 
due  by  Powell.  Its  continuance  would  be  repugnant  to  all  notions  of  justice. 
The  judgment  was  rendered  under  a  statute,  the  construction  of  which  repels 
any  such  extortion. 

We  therefore  conclude,  that  after  the  date  of  this  judgment,  to  wit,  the  9th 
of  March,  1843,  the  interest  of  twenty  per  cent  is  to  be  calculated,  not  on  the 
amounts  neglected  to  be  deposited,  but  on  the  amount  established  on  that  day  to 
be  due  the  succession,  to  wit,  the  sum  of  $5056. 

It  is  contended  by  the  counsel  for  the  plaintiff,  that  the  interest  of  twenty  per 
cent  continues  to  run  on  the  original  sum  for  which  Powell  was  held  to  be  in  de- 
fault in  not  depositing,  and  that  the  amount  cannot  be  reduced,  because  it  was 
so  adjudged  in  a  certain  suit  instituted  by  Martin  against  the  plaintiff  by  a  final 
judgment  rendered  on  the  29th  November,  1848. 

That  was  a  suit  in  which  Martin  obtained  an  injunction  against  further  pro- 
ceedings on  an  execution  issued  on  the  first  judgment.  The  petition  set  forth 
grounds  for  annulling  the  judgment,  and  also  for  its  reduction  in  amount,  and  this 
very  matter  of  the  reduced  amount  of  the  second  judgment  was  specifically 
stated  as  one  of  the  grounds  of  complaint ;  and  had  the  decree  been  made  on  the 
matters  stated  in  the  petition,  the  party  might  have  been  precluded  by  it  and  his 
case  consequently  beyond  relief.  But  the  fact  is  otherwise.  There  is  no  action 
of  the  court  upon  the  issues  made  up  in  the  petition  and  answer.  The  latter 
prays  that  the  petition  be  dismissed,  as  well  as  that  the  injunction  be  dissolved, 
and  Martin  and  his  sureties  be  condemned  in  damages  undw  the  statute.  But 
the  decree  is  confined  simply  to  the  giving  of  damages  under  the  act  of  1831, 
and  dissolving  the  injunction.  It  makes  no  disposition  of  the  case  as  it  stood  and 
stands  yet  at  issue  on  the  record.  It  does  not  dismiss  the  petition,  and  there  is 
nothing  in  it  which  gives  it  the  features  of  a  final  judgment,  which  closes  forever 
between  the  parties  their  matters  in  dispute. 

The  presumption  which  the  law  establishes  in  favor  of  the  res  judicata  is  of 
too  grave  a  character  to  be  recognised  as  resulting  from  any  litigation  in  which 
its  essential  characteristics  are  not  evident  and  free  from  all  doubt.  The  looser 
the  practice  in  our  courts  becomes,  the  more  imposing  is  the  necessity  of  adhe- 
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William  Dban  v.  Daniel  Clarke. 

Hie  Saprenie  Coart  hu  not  jnrudictioii  in  an  appeal  from  a  judgment  on  a  reconventioniU 

demand  for  twenty-fire  doUan,  altboogh  the  amount  of  the  plaintiff' 's  claim  be  over  three 

bundred  doQara. 
Where  a  notary  has  received  money  and  notes  deposited  with  him  as  the  price  of  a  sale  by 

the  purchaser,  he  cannot  be  compelled  to  return  them  unless  the  vendor  be  made  a  party 

to  the  suit. 

APPEAL  by  phiintiff  from  the  District  Court  of  the  perish  of  Jefferson, 
Clarke,  J. 

This  suit  was  brought  by  the  plaintiff  to  recover  from  the  defendant,  who  was 
a  notary,  money  and  notes  deposited  with  him  as  the  price  of  a  slave  which  the 
pbintiff  had  purchased  at  a  sale  made  to  effect  a  partition  between  certain  heirs, 
upon  the  ground  that  he  had  in  vain  demanded  a  title  from  the  notary,  the  heirs 
not  having  signed  the  act;  and  further,  that  the  slave  had  since  died  of  a  redhi- 
bitory disease. 

The  defendant  excepted  to  the  action  upon  the  ground  that  he  was  the  mere 
depositary  and  agent  of  the  parties,  and  that  the  heirs  of  the  estate  were  not 
made  parties.  He  further  claimed  in  reconvention  twenty-five  doUars  as 
damages. 

The  district  judge  sustained  the  exception,  and  gave  judgment  in  favor  of  the 
defendant  for  the  demand  in  reconvention. 

Michel  and  Bums,  for  appellant. 

14 


ring  to  those  established  rules  of  jurisprudence,  which  alone  can  secure  a  safe         ^^''k 
and  efncient  administration  of  justice.    This  decree  purports  to  have  been  ren-       Martin. 
dered  after  hearing  evidence  and  arguments  of  counsel,  and  it  may  have  been 
the  intention  of  the  judge  to  have  decided  the  case ;  but  it  is  net  so  written,  and 
the  decree  has  not  the  foroe  and  effect  of  the  thing  adjudged  as  to  any  matters 
which  it  does  not  determine. 

The  rest  of  this  case  is  composed  of  matters  of  detail  and  calculation  as  to  the 
amounts  made  at  different  times  on  several  executions,  and  the  enquiry  is  as  to 
the  unsatisfied  amount  due  the  plaintiff  on  the  second  judgment.  For  the 
amount  of  rents  said  to  have  been  neglected  to  be  collected  by  the  sheriff  of 
pioperty  under  seizure,  as  the  seizures  were  valid  and  not  set  aside,  we  think 
the  remedy  of  the  defendant  Martin,  is  confined  to  that  oflicer,  and  that  the 
plaintiff  in  execution  is  not  liable  for  them. 

The  fiict  of  the  simulation  of  the  act  of  sale  mentioned  in  the  petition  does 
not  appear  to  have  been  noticed  in  the  argument  of  counsel  &t  the  defendants.  * 
We  think  the  evidence  fully  authorises  the  liability  of  the  property  included  in 
it  to  the  defendant  MartinU  debts.    According  to  the  calcuhtions  submitted  to 
na,  we  find  the  sum  of  $9U3  11  to  be  still  due  the  plaintiff. 

It  is  therefore  decreed,  that  the  judgment  of  the  district  court  be  reversed ;  and 
it  is  further  decreed,  that  the  sheriff  proceed  to  seize  and  sell  in  execution  the 
property  decribed  in  the  plaintifTs  petition,  to  satisfy  the  balance  due  on  the 
judgment  of  Maroh,  1843,  and  that  said  balance  be  fixed  at  the  sum  of  $903  11, 
bearing  interest  at  five  per  cent  from  the  28th  February,  1849 ;  fbr  which, 
together  with  the  costs,  the  said  plaintiff  may  issue  execution  and  for  no  other 
sum.    It  ia  fuither  ordered,  that  the  defendants  pay  costs  in  both  courts. 
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Dkan  The  judgment  of  the  court  was  prououoced  by 

Clarke.  Slidell,  J.    The  judgment  for  twenty-five  doUars  upon  the  reconventions! 

demand,  does  not  fall  under  our  jurisdiction. 
The  reasons  of*  the  district  judge  for  sustaining  the  exception  are  satisfactory. 
It  is  therefore  decreed,  that  the  judgment  of  the  district  court  sustaining  the 
exception  be  affirmed ;  and  that  so  far  as  concerns  the  judgment  upon  the  re- 
conventional  demand,  the  appeal  be  dismissed ;  the  plaintiff  paying  the  costs  of 
the  appeal. 


George  W.  Campbell  v.  George  A.  Botts. 

Where  the  seller  of  a  slave  made  known  to  the  buyer  that  the  slave  was  an  habitaal  mna- 
'     way,  before  the  sale,  the  buyer  cannot  maintain  a  redhibitory  action  for  that  vice,  notwith- 
standing the  act  of  sale  contained  the  asaal  warranty  against  vices  and  defects.    C.  C. 
2488. 
Even  where  the  act  of  sale  of  a  slave  contains  a  general  warranty,  parol  evidence  is  admis- 
sible to  prove  that  the  seller  made  known  to  the  buyer  certain  vices  before  the  sale. 

APPEAL  by  defendant  from  the  Fifth  District  Court  of  New  Orieans, 
Buchanan,  J.     J5.  B,  Lee,  for  appellee.     Goold,  for  appellant.     The 
judgment  of  the  court  was  pronounced  by 

KosT,  J.  This  is  a  redhibitory  action,  instituted  to  rescind  the  sale  of  a  slave 
sold  by  the  defendant  to  the  plaintiff,  on  the  ground  that  before  and  at  the  time 
of  the  sale,  he  was  an  habitual  runaway. 

The  defence  is,  that  the  plaintiff  was  informed  by  the  defendant  and  by  other 
persons,  before  and  at  the  time  of  the  sale,  of  the  vice  of  which  he  complains, 
and  that,  by  reason  of  that  knowledge,  he  cannot  maintain  his  action. 

The  district  judge  considered  that  the  defendant  made  use  of  no  concealment 
in  relation  to  the  vice  complained  of,  and  that  it  was  perfectly  understood  be- 
tween the  parties  at  the  time  of  the  sale  that  the  slave  was  an  habitual  runaway; 
but  as,  notwithstanding  this  mutual  understanding,  the  usual  warranty  against 
vices  and  defects  was  inserted  in  the  act  of  sale,  he  thought  himself  bound  to 
give  effect  to  that  warranty  to  its  fuU  extent.  He,  therefore,  gave  judgment  in 
favor  of  the  plaintiff  and  adjudged  him  to  pay  the  defendant  the  hire  of  the 
slave  during  the  time  he  had  been  in  his  actual  possession.  The  defendant  has 
appealed. 

We  are  unable  to  concur  in  the  opinion  of  our  learned  brother.  Art-  2498 
C.  C.  reads  as  follows:  "Nor  can  the  buyer  institute  the  redhibitory  action  on 
account  of  the  latent  defects  which  the  seller  has  declared  to  him  before  or  at 
the  time  of  the  sale.     Testimonial  proof  of  this  declaration  may  be  received." 

The  only  question  under  that  express  provision  of  law.  is,  was  tiie  purchaser 
apprised  of  the  vice  before  or  at  the  time  of  the  sale ;  and  for  the  purpose  of 
ascertaining  that  fact  parol  evidence  is  admissible,  notwithstanding  the  general 
warranty  stipulated  in  the  act  of  sale. 

The  district  judge  thought  that  the  wan*anty  stipulated  must  mean  something. 
It  would  have  existed  by  operation  of  law  to  the  same  extent,  if  no  mention  had 
been  made  of  it;  but  it  undoubtedly  means  something;  it  covered  all  the  redhi- 
bitory vices  and  defects  except  those  declared  by  the  vendor. 

A  witness,  in  whose  office  the  act  of  sale  was  written  by  the  defendant  in 
presence  of  the  plaintiff,  states,  that  tiie  plaintiff  asked  the  defendant  to  insert 
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tibe  clause  of  warranty.  Some  discussion  ensued,  and  the  defendant  told  the 
plaintiff  that  he  was  buying  the  slave,  knowing  all  his  faults.  There  was  evi- 
dently, says  the  witness,  an  understanding  between  the  buyer  and  seller  that 
Ihr.  Campbell  knew  that  the  negro  was  a  runaway.  But  at  his  particular  re- 
quest the  clause  of  warranty  was  inserted  in  the  bill  of  sale.  The  same  fiict 
results  from  other  evidence. 

Whatever  may  have  been  the  motive  of  the  plaintiff  in  insisting  upon  the 
clause  of  warranty,  it  is  manifest  that  it  was  not  intended  by  the  parties  as  a 
special  warranty  f^aiost  the  vice  which  had  been  declared.  Under  no  other  but 
a  special  warranty  against  that  vice  can  the  defendant  be  held  liable.  Pothier, 
Contrat  de  Vente,  No.  219. 

It  is  therefore  ordered  that  the  judgment  in  this  case  be  reversed,  and  that 
there  be  judgment  in  favor  of  the  defendant,  with  costs  in  both  courts. 
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T.  O.  Mbux  V.  P.  B.  Martin. 

Where  a  party  asea  concealment  or  remains  silent  when  it  waa  bis  dnty  to  speak,  and 
thereby  thinks  he  has  acquired  an  advantage  which  he  seeks  to  enforce,  he  is  estopped 
b}'  the  line  of  conduct  he  haa  seen  fit  to  pursue  from  succeeding  in  such  action. 

Freetnati  v.  Savage,  2  Ann.  269,  affirmed. 

APPEAL  by  defendant  from  the  Fifth  District  Court  of  New  Orleans, 
Buchanan,  J.     W,  C  Micou  and  Rawle,  for  appellee.     Grima  and  Le 
Gardeur,  for  appellant.    The  judgment  of  the  court  was  pronounced  by 

RosT,  J.  The  late  Judge  Martin  had  baned  to  the  plaintiff,  on  mortgage,  a 
large  sum  of  money.  In  1844  he  tool^  out  an  order  of  seizure  and  sale,  under 
which  the  property  mortgaged  was  sold  and  purchased  by  him;  the  balance, 
exclusive  of  interest,  remaining  due  to  him  after  crediting  the  proceeds  of  the 
sale,  was  over  $20,000. 

Judge  Martin  died  in  1846,  and  the  defendant  took  possession  of  his  succes- 
aioD  as  universal  legatee  and  executor.  The  plaintiff  presented  no  claim  against 
the  succession  ;  and  on  the  10th  day  of  July,  1847,  the  defendant  made,  of  his 
own  free  will,  and  probably  to  conform  to  his  brother's  wishes,  a  donation  to  Mrs, 
Mettx  of  the  balance  due  him  by  her  husband,  and  transferred  to  her  all  the 
rights,  actions,  privileges  and  remedies  to  which  he  was  entitled  as  holder  of 

w 

the  notes  of  the  plaintiff,  and  as  his  creditor  for  the  amounts  due  thereon.  The 
plaintiff  was  a  party  to  this  act,  authorized  his  wife  to  accept  the  donation,  and 
acknowledged  notice  of  the  transfer  of  the  notes  to  her.  After  the  execution 
of  the  donation,  he  wrote  to  the  defendant  the  following  letter :  **  1846.  The 
estate  of  the  Hon.  F.  X,  Martin  debtor  to  Dr,  Thomas  O.  Meux^  to  profes- 
sional services  rendered  him  and  family  during  the  three  past  years,  $1500. 
Dear  Sir:  The  above  is  the  amount  of  professional  services  rendered  since  our 
last  settlement  of  my  medical  bills,  which  you  will  be  pleased  to  settle  at  your 
earliest  convenience.  10th  November,  1847.  RespectfuUy  yours,  l%)ma8  O. 
MeuxJ" 

The  defendant  refused  to  pay  the  amount  of  this  claim,  and  this  action  is 
brought  to  recover  it. 

The  defendant  first  excepted  to  the  petition  on  the  ground  that  the  action 
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Mkuz.        being  instituted  on  an  account,  the  i^aintiff  was  bound  to  specify  the  nature 

Mahtin.      <^d  value  of  his  services,  and  the  time  when  they  were  rendered ;  the  plaintiff 

then  amended  his  petition  and  filed  an  account  showing  services  rendered  Migt 

Martin  and  his  family  during  seven  years ;  for  the  whole  of  which  he  claimed 

the  compensation  stated  in  the  petition. 

In  answer  to  both  petitions,  the  defendant  pleaded  that  the  plaintiff  could 
only  recover  for  the  services  of  the  lust  three  years,  and  that  his  claim,  if  any 
he  had,  hnd  been  extinguished  by  compensation  before  the  transfer  of  his  notes 
to  Mrs.  Meux  by  the  defendant. 

The  district  judge  was  of  opinion  that  by  pleading  compensation,  the  defend- 
ant had  admitted  the  plaintiff's  claim  to  remuneration  for  services  during  the 
years  1844,  1845  and  1846,  and  that  the  plea  of  compensation  was  not  tenable, 
because  both  claims  were  not  equally  liquidated  and  demandable.  The  acconnt 
filed  by  the  defendant  extends  over  a  period  of  seven  years.  The  district  judge 
gave  judgment  in  favor  of  the  plaintiff  for  the  last  three  years,  at  the  rate  of 
$1500  for  the  whole  period.  The  defendant  has  appealed ;  and  the  plaintiff 
asks  thot  the  judgment  be  amended  and  rendered  in  his  favor  for  the  amount 
claimed. 

In  the  case  of  Carter  et  al.  v.  Morse^  8  Martin  Rep.  398,  the  defendant  being 
sued  as  endorser  of  a  promissory  note,  which  came  to  the  hands  of  the  plaiotiff 
after  its  protest,  pleaded  in  compensation  an  account  for  professional  services 
rendered  to  the  parties  who  held  the  note  at  the  time  of  its  protest.  The  plain- 
tiffs opposed  the  compensation,  alleging  that  the  claim  of  the  defendant  was  unli- 
quidated. But  the  court  sustained  the  plea,  on  the  ground  tlmt  the  origiasl 
holdei*s  of  the  note  were  aware  of  the  existence  of  the  claim,  and  that  it  did  not 
appear  they  had  ever  contested  it.  So  in  the  present  case.  Judge  Martin  was 
aware  of  the  existence  of  the  plaintiff's  claim.  It  is  not  pretended  that  he  ever 
contested  it ;  and  the  plea  of  compensation  filed  by  the  defendant  admits  its  cor- 
rectness. Under  the  decision  in  Morsels  case,  therefore,  compensation  took 
place  of  course,  by  the  mere  operation  of  law,  even  unknown  to  the  parties  be- 
fore the  donation  to  Mrs,  Meux,  The  defendant  only  gave  the  rights,  actions, 
privileges  and  remedies  to  which  he  was  entitled  as  holder  of  the  phiintiff 's  notes, 
and  that  part  of  them  which  had  been  extinguished  by  compensation  did  not 
pass  under  the  transfer.  But  there  is  another  rule  of  law  equally  fatal  to  the 
plaintiff's  claim. 

The  uncommon  liberality  of  the  defendant  towards  the  plaintiff  and  his  wife, 
entitles  his  statements  in  this  matter  to  great  weight ;  his  refusal  to  pay,  shows 
conclusively  that  if  the  plaintiff  had  used  no  concealment,  and  presented  his  claim 
before  the  act  of  donation  was  passed,  the  amount  of  it  would  have  been  de- 
ducted from  his  notes.  His  participation  in  the  act  of  donation  must  have 
satisfied  the  defendant  that  he  had  nothing  to  ssk.  By  remaining  silent,  when  it 
was  his  undoubted  duty  to  speak,  he  induced  the  defendant  to  act  as  he  did,  and 
acquired  to  himself  the  advantage  which  he  now  seeks  to  enforce.  He  is 
estopped  by  the  line  of  conduct  he  has  seen  fit  to  pursue,  and  would  have  lost  his 
right  of  action  if  the  claim  had  not  been  extinguished  by  compensation.  Green- 
leaf  Evid.  No.  27  and  notes.     Freeman  v.  Savage  et  a/.,  2d  Ann.  269. 

It  is  therefore  ordered  that  the  judgment  in  this  case  be  reversed ;  and  that 
there  be  judgment  in  favor  of  the  defendant,  with  costs  in  both  courts. 
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Leopold  Bach  v.  Paul  Cornen  et  al. 

The  iefltimony  of  one'witness  ii  Bnfficient  to  prove  that  a  note  which  wai  Becured  by  a 
miiitgage  apon  the  property  of  a  married  woman,  which  waa  given  by  A.«  waa  in  fact 
given  for  the  benefit  of  a  firm  composed  of  A.  and  her  husband,  and  that  by  the  mortgage 
she  waa  aecarity  for  her  hogband,  and  conseqaently  not  legally  baand. 

APPEAL   by   plaintiff  from  the  Fifth  District  Court  of  New  Orleans. 
Bttchanaut  J.     G.  Schmidt^  for  appellant.     OraMe,  for  appellee. 
The  judgment  of  the  court  was  pronounced  by 

RosT,  J.  The  plaintiff  sues  upon  a  promissory  note,  subscribed  to  his  order 
by  the  defendant,  Paul  Comen^  and  alleges  that  Louis  Joseph  Coirofit  under  a 
apecial  power  of  attorney  fropa  his  wife,  Elizabeth  Beauregard^  gave  to  him 
io  her  name  a  mortgage  on  certain  slaves  belonging  to  the  said  Elizabeth  to 
secure  payment  thereof;  he  prays  that  Elizabeth  Beauregard  be  cited ;  that 
he  may  have  judgment  upon  the  note ;  and  that  the  slaves  mortgaged  be  sold 
to  satisfy  said  judgment. 

The  execution  of  the  note  and  mortgage  is  not  denied.  But  the  defence  of 
Mrs.  Coiron  is,  that  Comen  and  her  husband  were  commercial  partnera ;  that 
the  note  sued  upon  was  given  by  Comen  for  a  partnership  debt,  and  that  the 
name  of  her  husband  was  left  out  of  it,  for  the  purpose  of  giving  validity  to 
the  mortgage ;  that  she  could  not  be  security  for  a  debt  of  her  husband,  and 
has  derived  no  benefit  from  the  contract.  This  defence  prevailed  in  the  first 
instance,  and  the  plaintiff  appealed. 

The  witness  Holtzman  has  testified  to  the  existence  of  the  partnership  of 
Qrmen  and  Coiron^  and  that  he  acted  as  general  clerk  for  it  during  its  continu- 
ance. He  states  that  the  note  of  Comen  was  given  for  Rhenish  wine,  and  some 
cash  furnished  by  the  plaintiff  to  Comen^  for  the  firm ;  that  he  was  present 
when  Uie  note  was  given,  and  knows  aU  that  he  has  stated  from  the  books  of 
the  firm. 

It  is  contended,  in  behalf  of  the  pkiintiff,  that  this  evidence  is  insufllcient ; 
that  primd  facie  the  debt  is  not  that  of  the  firm,  and  that  if  Coiron  was  sued 
upon  it,  he  might  defeat  the  action  by  showing  that  he  refused  to  pledge  the 
credit  of  the  firm,  and  that  the  plaintiff  had  dealt  exclusively  upon  the  credit 
of  Comen ;  that  the  defendant  might  easily  have  proved  that  the  debt  was  due 
bj  the  firm,  by  producing  its  books,  which  were  accessible  to  her,  and  that  as 
she  &iled  to  do  so,  the  presumption  is,  that  the  evidence  would  have  been  un- 
fiiToTable ;  that  in  order  to  make  out  her  defence,  Mrs.  Coiron  must  destroy  the 
contract  with  Corrien^  and  prove  a  contract  between  the  plaintiff  and  Comen  and 
Coiron  ;  and  that  as  the  amount  involved  in  that  contract,  is  over  Ave  hundred 
dolkre,  it  cannot  be  proved  by  a  single  witness,  without  corroborating  circum- 
ttanoea. 

It  ia  true  that  the  debt  is  not  primd  facie  the  debt  of  the  firm.  But  the 
testimony  of  Holtzman^  showing  that  the  consideration  of  the  note  was  received 
fay  the  firm,  made  it  incumbent  upon  liie  plaintiff  to  show  that  Coiron  was  not 
originally  responsible  for  it.  The  books  of  the  firm  could  not  have  been  adduced  in 
evidence  by  Mrs.  Coiron ;  the  plaintiff  alone  had  the  right  to  call  for  them,  and 
Id  show  their  contents ;  and,  in  the  language  of  his  counsel,  having  failed  to  do 
so,  the  preaumplion  is,  that  the  evidence  would  have  been  unfavorable. 
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Bach  j^q  j^  ^^^  assent  t»  the  proposition,  that  the  evidence  adduced  by  Mrs. 

CoRNKN.  Coiron  to  prove  that  the  consideration  of  the  note  was  given  to  the  firm,  mast, 
before  it  can  avail  her,  be  such  as  would  enable  the  plaintiff  to  take  advantage 
of  it,  were  he  to  sue  Coiron,  If,  in  the  attempt  to  evade  the  prohibition  of  the 
law,  the  plaintiff  should  have  lost  his  recourse  against  Coiron^  the  fault  is  his 
own,  and  he  must  take  the  consequences.  On  the  issue  made,  Holtzman  was 
competent  to  prove  the  fact  he  has  sworn  to.  What  evidence  of  it  might  be 
required  in  a  suit  between  other  parties,  is  a  question  not  before  us. 
The  judgment  is  therefore  affirmed,  with  costs. 


William  A.  Williams  v.  Robinson  and  Randolph. 

The  act  of  the  4th  of  May,  1847,  eatabliihing  an  office  for  the  sale  of  the  State  lands  at 
Winnsboroagfa,  did  not  auotbrize  at  that  office  the  sale  of  any  lands  which  had  not  been 
previotuly  located  by  the  State. 

Where  the  Eugliah  and  French  texts  of  a  law  differ,  the  English  text  must  prevail. 

APPEAL  by  plaintiff  from  the  Fifth  District  Court  of  New  Orleans. 
Buchanan,  J.     Stockton  and  Steele,  for  appellant.     M.  M.  Mobinson,  for 
appelles.     The  judgment  of  the  court  was  pronounced  by 

RosT,  J.  The  plaintiff  claims  to  be  the  owner  of  a  half  section  of  land,  under 
a  receipt  of  the  receiver  of  the  State  land  office  established  at  Winnsborough  by 
the  act  of  the  4th  of  May,  1847,  bearing  date  the  28th  February,  1849. 

The  defendants  set  up  as  their  title  a  purchase  of  the  same  laud  from  the 
register  of  the  State  land  office  at  New  Orleans,  under  a  warrant  bearing  date 
the  25th  December,  1848. 

The  judgment  was  for  the  defendants  in  the  district  court,  and  the  plaintiff 
appealed. 

It  is  proved  that  the  location  of  the  land  in  controversy  has  not  yet  been  approved 
by  the  secretary  of  the  treasury,  and  may  be  rejected ;  so  that  the  action  of  the 
court  must  be  limited  simply  to  an  adjudication  upon  the  equitable  rights  of  the 
parties  to  the  suit  under  their  purchase.     Morancy  v.  Ford,  2d  Ann.  299. 

It  is  necessary  to  state,  that  in  the  three  years  which  followed  the  passage  of 
the  act  of  Congress  of  1841,  giving  600,000  acres  of  land  to  the  State  of  Louisi- 
ana, the  State  authorities  had  located  about  one  half  of  the  lands  given,  when, 
in  ]  844,  the  Legislature  passed  an  act  authorizing  the  State  land  office  at  New 
Orleans  to  sell  warrants  for  unlocated  lands.  Under  this  act  the  defendants 
purchased  their  warrant  and  located  the  land  in  controversy.  But  before  this 
location  was  made,  the  Winnsborough  State  land  office  had  been  established ; 
and  the  plaintiff  contends  that,  after  it  went  into  operation  the  land' office  at  New 
Orleans  had  no  jurisdiction  over  the  district  of  country  for  which  it  was  created, 
and  could  not  sell  warrants  to  be  located  within  that  district,  and  that  as  the  land 
in  controversy  is  within  the  limits  of  the  Winnsborough  district,  the  title  of  the 
defendants  is  null  and  void. 

In  behalf  of  the  defendants  it  is  urged,  that  the  office  at  Winnsborough  was 
established  exclusively  for  the  sale  of  the  lands  which  had  been  located  by  the 
State  previous  to  the  passage  of  the  act  of  1844 ;  that  the  land  office  at  New 
Orleans  had  exclusive  power  in  relation  to  the  unlocated  lands,  and  that  the 
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sale  of  uolocated  lands  to  the  plaintiff  at  the  Winnsborongh  land  office  is  a     Wiixiams 

^  Robinson. 

On  referring  to  the  statute,  it  appears  that  the  English  text  restricts  the 

power  of  the  Winnsborough  land  office  to  the  sale  of  the  located  lands  belonging 

to  the  State ;  while  the  French  text  invests  it  with  power  to  sell  both  located 

and  unlocated  lands.    This  is  shown  to  have  been  an  oversight  at  the  time  of  the 

passage  of  the  act.     But  if  it  had  not  been,  the  English  text  must  govern ;  and 

under  it  unlocated  lands  could  not  be  acquired  at  the  Winnsborough  land  office. 

It  is  therefore  ordered  that  the  judgment  be  reversed.     It  is  further  ordered 

that  the  defendants  be  adjudged  to  have  acquired  the  rights  of  the  State  to  the 

land  in  controversy.    It  is  further  ordered  that  the  costs  of  the  district  court  be 

paid  by  the  plaintiff;  those  of  this  appeal  to  be  paid  by  the  appelles. 


Marsh  and  Ranlbtt,  v.  Ship  Switzerland. 

Where  sheet  iron  ia  stowed  in  such  proximity  to  salt  as  to  be  rasted  and  injured  thereby,  the 
vessel  is  responsible  for  the  damage. 

APPEAL  by  defendant  from  the  Fourth  District  Court  of  New  Orleans, 
Strawhridge,  J.    L.  Hunton  and  Pricey  for  appellees.     Gooldy  for  appel- 
lants.    The  judgment  of  the  court  was  pronounced  by 

EcsTis,  C.  J.  The  plaintiffs  brought  their  action  for  $619  60,  against  the 
master  and  owners  of  the  ship  Switzerland,  for  damages  resultiog  from  the  con- 
dition in  which  a  quantity  of  sheet  iron  shipped  in  Liverpool  was  delivered  to 
them  in  New  Orleans.  They  recovered  judgment  in  the  Court  of  the  Fourth 
District  of  New  Orleans,  and  the  defendants  have  appealed. 

The  argument  in  this  court  is  founded  on  the  insufficiency  of  the  testimony 
adduced  by  the  plaintiff  to  support  their  action.  The  shipment  of  the  iron,  its 
condition  on  arrival  and  its  value  at  the  port  of  delivery,  we  think  ai-e  cleai*ly 
established.  The  bill  of  lading  is  dated  Liverpool  the  23d  December,  1848.  and 
the  survey  on  the  iron  in  the  plaintiffs'  store  was  held  on  the  24th  of  February 
following.  The  damage  was  reported  to  be  caused  by  salt  water  and  rust,  and 
the  ship  had  360  tons  of  salt  on  board.  The  salt  and  the  sheet  iroo  were  separ- 
ated by  temporary  bulk  heads,  (which  were  not  water  tight,)  and  were  not  more 
than  a  foot  apart.  We  have  thus  an  adequate  cause  for  the  injury  to  the  iron. 
The  identity  of  the  iron  examined  with  that  shipped  is  sufficiently  proved  by  the 
quantity  and  the  marks.  The  assessment  of  the  damages  according  to  the 
weight  and  value  is  correct. 

The  judgment  is  therefore  affinued,  with  costs. 


James  Robb  v.  William  F.  Wagner.  r.^V* 


No  sheriff  or  United  States  marshal  has  the  right,  on  an  execution  in  favor  of  a  third  person, 
of  taking  away  property  on  which  the  landlord  has  a  privilege  for  rent,  and  selling  the 
same,  pending  an  injunction  taken  out  by  the  landlord,  without  paying  the  rent  for  which 
tlie  pririlegc  exists. 


Case  2 
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RoBB         Where  property  on  which  a  landlord  haa  a  privilege  for  rent,  haa  been  leised  on  exeeatioB» 
-_  ^'  at  the  suit  of  a  third  perion,  the  landlord  bai  two  remedies,  either  by  way  of  third  oppo> 

sition*  or  by  iigiinction. 
When  die  United  States  marshal  has  seized  property,  upon  which  a  landlord  has  a  privilege 
for  rent,  in  a  suit  by  a  third  person,  and  the  United  States  Coart  has  no  jorisdiction  of  a 
third  opposition  of  the  case,  on  acooant  of  die  citizenship  of  the  parties,  the  landlord  mty 
proceed  against  the  marshal  in  the  State  ooorts. 

APPEAL  by  defendant  from  the  Third  District  Court  of  New  Orleans. 
Kennedy^  J. 

In  this  caae  the  judge  of  the  district  court  gave  the  foDowing  judgment : 

•«  The  plaindfT  has  proved  that  he  was  the  lessor  of  property  occupied  by 
WoodalU  and  that  the  rent  claimed  was  due.  He  had,  therefore,  a  lien  and 
rig^t  of  detention  upon  the  properly  on  the  premises,  for  the  security  of 
his  rent.  That  lien  was  his  property,  and  as  valuable  to  him  as  if  he  were 
owner  of  the  property  itself;  and  no  sheriff  or  manhal,  under  execution  against 
any  third  person,  had  any  right  to  take  away  the  property,  before  paying  the 
landlord. 

**  It  was  also  proved  that  tiie  injunction  was  served  before  the  sale,  conse- 
quently, the  defendant  acted  in  opposition  to  the  order  of  the  court,  and  made 
himself  directly  liable  to  the  plaintiff.  The  United  States  District  Court  was 
without  jurisdiction  of  the  plaintiflTs  claim,  by  reason  both  of  the  amount,  and 
of  the  citizenship  of  the  parties.  In  cases  before  the  State  courts,  the  paity 
complaining  has  his  choice  of  an  opposition  or  a  separate  suit ;  but  in  this  case 
the  plaintiff  would  be  without  remedy,  unless  the  State  courts  entertained  his 
demand.  See  Daner  ▼.  Vail,  7  Martin,  436 ;  Bawltie  v.  Nicholson,  2  L.  R. 
202 ;  Ist  Kent's  Corns.  410,  edition  1844 ;  Slocum  ▼.  Mayherry,  2d  Wheaton, 
12 ;  Bruen  v.  Ogden,  6  Halsted,  370. 

**  It  is  therefore  ordered,  adjudged  and  decreed,  that  the  plaintiff*  recover  of 
the  defendant,  Wm.  F,  Wagner,  the  sum  of  four  hundred  and  fifty  doUacif 
with  interest  at  the  rate  of  five  per  cent  per  annum,  from  the  10th  of  July, 
1848,  until  paid,  and  the  costs  of  suit." 

Benjamin  and  Micou,  for  appellee.    '  T.  A.  Clarke,  for  appeDant. 

The  judgment  of  the  court  was  pronounced  by 

EusTis,  C.  J.  For  the  reasons  given  by  the  judge  of  the  district  oonrt, 
judgment  affirmed,  with  costs. 


Mallard  and  Armistbad  r.  Thb  Citt  of  Lafaybttb. 

Proceedings  by  the  city  of  Lafayette  to  expropriate  property  for  pnUk  nse,  nnder  tbe  tcC 
of  1st  of  Jnne,  1846,  may  be  disoontinned  at  any  time  before  tbey  are  finally  acted  vpon 
by  the  court ;  and  tiie  disoontinnance  of  such  proceedings,  gives  no  oaose  of  action  ta  the 
owners  of  the  property,  tiie  expropriation  of  which  was  contemplated. 

APPEAL   by  pluntiffs  from   the  District  Court  of  Jefierson,  Clarke,  J. 
Bonford,  for  appellants.    Brewer,  for  appeUee. 
The  judgment  of  the  court  was  pronounced  by 

EusTis,  C.  J.  On  the  16th  of  February,  1848,  the  mayor  and  council  of 
Lafayette  passed  a  resolution,  by  which  public  notice  was  to  be  given  of  the 
intention  of  the  council  to  cause  application  to  be  made  to  the  district  court,  on 
behalf  of  the  corporation  of  the  city  of  Lafayette,  for  the  appointment  of  com- 
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missioDera  to  Talue  and  appraise  a  certain  square  of  ground,  in  order  to  appro- 
priate the  same  as  a  public  place,  6cc. 

After  due  publication  of  this  notice,  application  was  accordingly  made  to  the 
court  on  the  3l8t  of  March  ensuing.  Commissioners  were  appointed,  who 
returned  their  tableau  and  report  on  the  4th  of  May  following,  and  on  the  15th 
of  May  the  proceedings  were  discontinued.  The  plaintiffs  are  the  owners  of 
the  square  of  ground,  and  have  brought  this  suit  against  the  defendants  to 
recover  the  sum  of  seven  thousand  dollars,  the  amount  of  damages  which 
they  allege  they  have  sustained,  in  consequence  of  the  alleged  acts  of  the  de- 
fendants in  the  premises.  The  district  court  gave  judgment  for  the  defendants, 
and  the  plaintifTs  have  appealed. 

The  alleged  ground  of  this  action  appears  to  be<  that  from  the  commence- 
ment of  the  proceedings  to  their  discontinuance,  the  plaintiffs  were  deprived  of 
the  right  of  dis}M>8ing  of  their  property,  and  that  they  might  have  disposed  of 
the  same  to  great  advantage,  which  they  were  unable  to  do,  by  reason  of  said 
proceedings ;  that  in  the  interval  between  the  commencement  and  termination 
of  the  suit,  property  of  this  description  fell  in  value,  which  depression  continued 
up  to  the  time  of  the  institution  of  the  present  suit. 

The  proceedings  for  the  expropriation  of  the  plaintifTs  square  were  conducted 
under  an  act  of  1846.  Acts  of  1846,  p.  138,  No.  154.  The  right  of  the  de- 
fendants to  discontinue  them,  cannot  be  questioned,  until  the  report  of  the 
commissioners  is  finally  acted  upon  by  the  court ;  the  proceedings  may  be  dis- 
continued, as  in  any  ordinary  suit.  Indeed,  it  is  the  report  which  particularly 
discloses  the  extent  of  the  injury  to  be  done  by  tlie  expropriation,  and  of  the 
benefit  which  other  property  may  derive  from  it,  and  furnishes  a  test  by  which 
its  expediency  is  to  be  determined.  The  Matter  ofRqffignac  street,  4th  Rob. 
358.  The  Matter  of  Canal  street,  11th  Wendell,  155.  The  Matter  of  An- 
thany  street,  20th  Wendell,  G18. 

The  defendants  had  an  evident  and  proper  motive  for  discontinuing  the  pro- 
ceedings, which  commends  itself  by  its  wise  and  prudent  economy.  The  report 
of  the  commissioners  subjected  the  corporation  of  Lafayette  to  the  payment 
of  ^,650.  At  this  very  time  there  were  $20,000  of  the  city  bonds  in  suffer- 
ance, and  not  sufficient  funds  in  the  treasury  to  meet  the  current  expenses. 

The  district  judge  was  of  opinion  that  the  defendants,  in  instituting  these 
proceedings  and  in  discontinuing  them,  had  exercised  a  legal  right,  and  that 
the  case  was  one  of  damnum  aboque  injurid.  We  are  under  the  impression, 
from  the  evidence,  that  it  was  neither  one  nor  the  other. 

The  judgment  of  the  district  court  is  therefore  affirmed,  with  costs. 


Mallard 

«. 

City  of 

Lafayette. 


Fra^ier  and  AdaUSj  Receivers,  v.  H.  W.  Hills. 

The  itstpremida  has  generally  bees,  that  the  maxim  of  the  French  lav  Le  tnort  saisU  le  vif, 
iM  a  rale  of  oar  joriaprodencei  and  that  the  Bei2ia  of  execators  or  admini«tratori  was  a 
fiction  of  law  which  did  not  prevent  that  of  the  heir.    C.  G.  435,  936,  940. 

Even  where  the  heir  originally  accepted  the  succession  with  benefit  of  inventory,  if  she  af- 
terwards assumed  the  quality  uf  heir  In  au  nnqaalified  manner,  sht;  will  be  considered  as 
seized  as  heir  ab  initio,  nnd  entitled  to  the  advunta^'i-a  and  disadvantages  incident  npou 
it.     C.  C.  U81,  9H2,  988. 
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Fbaziir        a  PPEAL  by  plaintiffs  from  the  Third  District  Court  of  New  Oriemis. 
Hills.       A  Kennedy,  J. 

In  this  case  Susan  W»  HillSf  the  wife  of  the  defendant^  filed  a  third  opposi- 
tion, claiming  the  proceeds  of  his  property  sold  under  execution  by  virtue  of  her 
mortgage,  for  her  paraphernal  property  alienated  by  him. 

T.  A.  Clarke,  for  appeDants.  H.  Hi  Strawbridge,  far  third  opponent  and 
appellee.    The  judgment  of  the  court  was  pronounced  by 

RosT,  J.  The  plaintiff,  by  virtue  of  an  execution  against  the  defendant,  H. 
W.  HUli  caused  to  be  seized  and  sold  certain  properties  situated  in  the  Parish 
of  Jefferson. 

• 

The  third  opponent  claims  the  proceeds  of  the  sale,  amounting  to  82100, 
under  her  legal  mortgage,  for  the  reimbursement  of  paraphernal  property 
alleged  to  have  been  alienated  by  the  defendant,  her  husband,  and  for  which  she 
has  obtained  a  judgment  of  separation  against  him,  fixing  the  amount  of  her 
claim  at  $44,450. 

The  plaintiffs  have  controverted  that  judgment,  on  the  ground  that  it  had  been 
obtained  through  collusion  and  fraud,  4nd  have  put  the  opponent  upon  the  strict 
proof  of  her  claim.  The  opposition  was  sustained  in  the  first  instance,  and  the 
proceeds  of  the  sale  decreed  to  the  opponent;  the  plaintiffs  have  appealed. 
Many  questions  have  been  raised  in  the  argument,  which  it  is  not  necessary  to 
notice.  The  evidence  satisfied  the  district  judge  that  the  opponent  had  prop- 
erty of  her  own  before  the  death  of  her  father;  and  that  she  had  received  a 
large  amount  of  it  from  his  succession ;  that  most  of  that  property  has  been 
used  by  the  husband  in  his  own  affairs ;  and  that  after  deducting  from  the 
amount  for  which  he  was  liable,  the  partial  payments  made  on  the  judgment 
against  him,  a  balance,  more  than  sufficient  to  absorb  the  sum  claimed,  renuuned 
unsatisfied. 

A  careful  perusal  of  the  record  leaves  no  doubt  on  our  minds  of  the  correct- 
ness of  these  conclusions;  but  the  plaintiff's  counsel  contends  that  the  oppo- 
nent having  accepted  the  succession  of  her  father  under  the  benefit  of  an  in- 
ventory, had  not  the  seizin  of  it,  and  couJd  become  entitled  to  it  in  her  capacity 
of  heir  only  after  itr  final  s<itdement  and  liquidation ;  he  fiEUther  contends  that 
under  that  state  of  facts  the  money  or  property  received  by  HUl  was  not  his 
wife's,  but  belongs  to  the  succession  of  her  father. 

The  impression  has  generally  been  that  the  maxim  of  the  French  law,  Le 
mori  saint  le  vif,  is  a  rule  of  our  jurisprudence,  since  the  adoption  of  the  Louisi- 
ana Code,  and  that  the  seizin  of  executors  or  adminstrators  was  a  fiction  of  law 
which  did  not  prevent  that  of  the  heir.  C.  C.  arts.  934,  935,  936,  940.  But  it 
is  not  necessary  to  decide  those  questions  in  this  case;  the  opponent  does  not 
present  herself  before  us  as  a  beneficiary  heir.  It  is  true  that  the  court  of  pro- 
bates originally  ordered  her  to  be  put  in  possession  of  the  succession  under  bene- 
£t  of  inventoxy.  This  anomalous  proceeding  is  not  explained;  but,  in  1839, 
after  the  opponent  became  of  age,  she  sold  a  tract  of  land  inherited  from  her 
father,  and  assumed  the  quality  of  heir  in  an  unqualified  manner  in  the  act  of 
sale.    L.  C.  982. 

In  her  suit  for  a  separation  of  property,  she  claimed  from  her  husband,  and 
recovered,  the  price  of  the  land.  The  district  judge  was  of  opinion  that  these 
acts  and  declarations  amounted  to  an  unconditional  acceptance  of  the  succes- 
sion ;  that  this  acceptance  related  back  to  the  openning  of  the  succession  for  all 
purposes  whatever,  and  that  the  opponent'having  exposed  herself  to  all  the  dis- 
advantages of  unconditional  heirship,  ah  initio,  was  entitled  to  the  advantages 
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incideiit  upon  it.  C.  C.  arts.  981,  982,  988;  Le  Cesne  v.  CotHn^  2  N.  S.  475; 
(y Donald  y-  Lobddl,  2  L.  R.  303.  We  concur  in  this  view  of  the  law;  with- 
out detennining  that  ahe  would  not  have  been  seized  with  the  succeBsion  if  she 
had  accepted  under  benefit  of  inventoxy,  we  hold  that  she  was  seized  as  heir  by 
yiitue  of  her  uncohditiona]  acceptance. 

It  is  therefore  ordered  that  the  judgment  in  this  case  be  affirmed  with  costs. 
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Frazibr 

V. 

Hills. 
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Hbzekiah  Pratt  v.  James  Erwin. 

Where  there  if  no  dtUion  of  appeal  the  appeal  miut  be  dismisfed. 

APPEAL  by  plaintiff  from  the  Fifth  District  Ck>urt  of  New  Orleans, 
Buchanan^  J.    R.  M.  Carter,  for  appellant.    JR.  Mott,  for  appellee.    The 
judgment  of  the  court  was  pronounced  by 

Slideli.,  J.  The  judgment  was  rendered  and  signed  in  May,  1848.  In  that 
month  an  appeal  was  ordered  on  motion  of  the  plaintiff,  returnable  on  the  fourth 
Monday  of  June,  1848,  on  giving  bond,  dec.  No  bond  was  given.  In  February, 
1849,  PratVs  deatii  was  suggested,  and  Bach,  as  curator  of  his  succession,  be- 
came a  party  to  the  suit,  and  moved  for  an  appeal,  which  was  ordered.  No  ci- 
tation issued,  nor  does  it  appear  that  the  appellant  requested  the  district  clerk 
to  issue  one.    Upon  this  ground  the  appellee  moves  a  dismissal. 

We  are  unable  to  distinguish  this  case  from  that  of  Cuddy,  Jones  Sf  Co,  v. 
BellevUle  Iron  Works  Co.,  recentiy  decided. 

The  appeal  is  therefore  dismissed  at  the  cost  of  the  appellant. 
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EuGBNB  McCarthy  v.  John  L.  Lewis,  Sheriff. 

Where  the  iheriff  without  any  legal  order  of  commitment  impriions  a  slave,  and  the  death 
of  the  slave  ensues  in  oonseqnence  of  the  imprisonment,  the  sheriff  is  liable  for  the  valao 
of  the  slave.  But  where  the  death  is  not  attribntable  to  the  imprisonment^  the  sheriff  is  not 
liable  for  the  slave.  He  may,  however,  be  held  aoooontable  for  the  value  of  the  slave's 
services  daring  tiie  detention. 

APPEAL  by  plaintiff  from  the  Fourtii  District  Court  of  New  Orleans, 
Strawhridge,  J. 
The  judge  of  the  district  court  gave  the  foUowing  judgment  for  the  defendant : 
**  The  plaintiff  claims  the  value  of  a  slave  who  was  received  in  the  parish  pri- 
Bon«  and  after  a  detention  of  ten  days  without  any  commitment  was  taken  ill, 
and  shortly  after  being  delivered  to  her  owner  died  of  the  malady  which  attacked 
her  in  prison.  Two  physicians,  examined  on  the  opposite  side,  differ  as  to  the 
character  of  the  malady,  and  I  feel  incompetent  to  decide  between  them ;  but  it 
IB  proved  that  the  attack  took  place  on  the  night  of  the  17th  of  September,  and 
ahe  was  delivered  to  her  owner  on  the  morning  of  the  19th,  and  that  during  her 
illneaa  in  the  prison  she  was  well  attended,  and  that  her  treatment  in  common 
with  the  other  prisoners  had  during  her  confinement  been  good.  She  had  been 
received  into  the  prison  without  a  commitment,  and  evidentiy  under  a  mistake 
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of  the  police  officers.  The  respoDsibility  of  defendant  is  claimed  under  ait. 
2294,  C.  C.f  often  quoted :  ''eveiy  act  of  man  which  occasions  damage  to  an- 
other, obliges  him  by  whose  fault  it  happened  to  repair  it." 

Did  this  damage  arise  from  the  receipt  and  detention  of  the  slave?  Would 
the  result  have  been  different  had  she  been  received  under  a  commitment,  or 
would  have  been  different  had  she  been  committed  to  the  police  jail,  where  it 
was  proper  she  should  have  been  sent  ?  This  is  more  than  the  proof  enables 
me  to  say.  If  the  slave  had  been  received  under  a  formal  commitment,  but  lost 
her  life  in  consequence  of  neglect  or  ill  treatment,  the  regularity  of  the  commit- 
ment would  clearly  have  been  no  excuse  for  the  defendant.  If  illegally  held 
nd  detained  by  the  sheriff,  her  wages  and  expenses  as  a  consequence  would  be 
clearly  recoverable  as  a  direct  consequence  of  the  illegal  act. 

If  in  time  of  cholera  or  yellow  fever  a  prisoner  improperly  committed  should 
die  of  these  diseases,  would  that  be  the  consequence  of  the  detention  in  prison  ? 
If  these  diseases  prevailed  in  the  prison  to  a  greater  degree  than  elsewhere, 
perhaps  this  might  be  inferred ;  but  if  a  prisoner  died  of  consumption  or  apoplexy, 
it  would  be  difficult  to  show  that  ,under  a  detention  of  ten  days,  under  no  extra- 
ordinary treatment,  the  cousoquences  were  attributable  or  consequential  on  an 
unlawful  commitment.  It  is  therefore  ordered  that  judgment  be  entered  for  de- 
fendant with  costs." 

C  Dufour^  for  appellant.    J.  R^  Gryrnest  for  appellee. 

ITie  judgment  of  the  court  was  pronounced  by 

Slidell,  J.  The  reasons  given  by  the  district  judge  fi>r  rehising  to  hold  the 
defendant  liable  for  the  value  of  the  slave  are  satisfactory. 

As  to  the  question  of  wages  it  may  be  that  the  defendant  became  answerable 
for  them ;  but  we  deem  it  unnecessary  to  express  an  opinion  on  this  point.  For 
if  we  thought  they  ought  to  have  been  allowed  in  the  court  below,  the  amount 
would  be  so  small,  say  not  more  at  tlie  utmost  than  seven  or  eight  dollarsy  that 
according  to  our  uniform  practice  we  would  decline  reversing  the  judgment  on 
that  ground. 

Judgmeut  affirmed,  with  costs. 
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R.  M.  Ellis,  Syndic,   v.  Sarah   £.  Rush. 

Where  a  married  woman  shows  that  she  had  the  means  under  her  own  control  to  porc^uMO 
a  certain  property,  and  the  property  was  purchased  in  her  name,  the  act  of  sale  stating  it 
to  have  been  so  purchased  by  funds  inherited  by  her  from  her  father,  it*  is  not  necessary 
that  she  should  prove  the  identity  of  the  money  paid  for  the  property,  in  order  to  prevent 
the  creditors  of  her  husband  from  subjecting  it  to  the  payment  of  his  debts. 

APPEAL  by  plaintiff  from  the  District  Court  of  Jefferson,  Clarke,  J. 
Bonford,  for  appellant.     Rawle  and  Jourdan,  for  appellee.     The  judg- 
ment of  the  court  was  pronounced  by 

RosT,  J.  The  syndic  of  the  creditors  of  Joseph  C.  WUls,  claims  from  the 
wife  of  the  insolvent  a  house  and  lot,  which  he  alleges  formed  part  of  his  assets 
at  the  time  of  the  surrender. 

The  defendant  admits  that  she  is  in  possession  of  the  house  and  lot,  but  claims 
them  as  paraphernal  property ;  there  was  judgement  in  her  favor  in  the  diatrict 
couit,  and  the  syndic  appealed. 
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We  concur  in  the  opinion  of  the  district  judge,  that  it  is  satisfactorily  proved 
tliat  the  defendant  inherited  from  her  father,  a  sufficient  sum  to  pay  for  the  lot 
in  oontroTersy  and  the  house  built  thereon,  &c.  That  she  had  received  the  in- 
heritance and  retained  the  separate  administration  of  it  to  the  exclusion  of  her 
husband.  These  facts,  coupled  with  her  declared  intentions  to  appropriate  the 
amount  received  to  the  purchase  of  a  lot  and  the  building  of  a  house,  sufficiently 
rerify  her  declaration  in  the  act  of  sale  to  her,  that  the  purchase  was  made  with 
foods  received  by  her  from  the  estate  of  her  father. 

Having  shown  that  she  had  the  means  to  purchase  under  her  own  control,  it 
waa  not  necessary  that  she  should  prove  the  identity  of  the  money  paid  for  the 
lot  and  building,  with  that  received  from  the  succession  of  her  father.  Brown 
and  Wife  v.  Cobby  10  L.  R.  181.  Rousse  v.  Wheeler,  4  JR.  R.  114.  Terril 
▼-  CuUer,  1  R.  R,  367.     Bominguez  v.  Lee,  17  L.  R.  300. 

The  judgement  is  therefore  affirmed,  with  costs. 


117 


Ellis 

V. 
llUSH. 


George  W.  Barnes  r.  Emile  Profilet. 

A  power  of  attorney  aathoriiing  an  agent  to  bring  and  carry  on  a  certain  suit,  doci  not  give 
that  agent  tha  power  to  represent  the  principal  in  a  suit  bixKight  against  him  for  damages 
for  the  wrongful  issuance  of  an  attachment  in  the  first  suit. 

APPEAL  by  plaintifrfrom  the  Third  District  Court  of  New  Orleans,  Kennedy, 
J.  J,  B.  Beamiss,  for  appellant.  W.  C  Micou,  for  appellee.  The 
judgment  of  the  court  was  pronounced  by 

SuDELL,  J.  This  is  an  action  to  annul  a  judgment  rendered  against  Barnes, 
in  the  suit  of  Pnfilet  v.  Barnes,  on  the  ground  that  he  was  never  cited  in  the 
cause,  and  that  Freeman,  who  assumed  to  appear  for  him  as  his  attorney  in  fact, 
had  no  authority  to  do  so.  The  question  presented  is  the  authority  of  Freeman 
to  represent  him  in  the  suit.  If  he  was  without  such  authority,  it  follows  that 
the  judgment  is  void. 

It  appears  that  the  suit  of  Profilet  v.  Barnes,  was  an  action  to  recover  dam- 
ages for  the  unlawful  issuing  of  an  attachment  in  the  suit  of  Freeman  for  the 
use  of  Barnes  v.  Profilet,  The  latter  case  is  reported  in  11  Rob.  33.  It  was 
an  action  by  attachment  upon  a  bill  of  exchange  against  Prt^let  as  endorser. 
There  was  a  trial  upon  the  merits,  and  judgment  in  favor  of  Profilet,  upon  the 
ground  that  he,  as  endorser,  had  been  discharged  by  the  giving  of  time  without 
his  consent  to  the  maker.  The  draft  belonged  to  Barnes,  and  the  authority  of 
Freeman  to  bring  the  suit  is  conclusively  shown  by  a  letter  of  Barnes  addressed 
during  its  pendency  to  the  attorney  at  law  employed  by  Freeman,  instructing 
him  to  pay  the  money,  when  collected,  to  Freeman,  He  speaks  of  Freeman  as 
•«my  agent  in  New  Orleans,  who  is  fuUy  authorised  to  sign  my  name  to  any 
rece^it  for  monies  received." 

It  is  contended,  that  from  the  authority  conferred  U{X)n  Freeman  to  bring  and 
prosecute  the  attachment  suit  against  Profilet,  there  arose,  by  implication,  an 
authority  to  appear  for  Barnes  and  defend  him  in  the  suit  for  damages,  it  being 
the  direct  consequence  of  the  first  suit.  It  may  be  conceded,  that  under  the 
authority  to  bring  that  suit,  Freeman  was  ck>thed  with  all  such  powers  as  were 
necessary  and  proper  for  carrying  that  authority,  so  given,  into  full  effect.    But 
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BiBKxs  we  are  finable  to  understand  how  from  the  power  to  collect  a  debt  can  be  dedneed 
PRonuT.  ^^  authority,  after  that  power  has  been  fully  and  finally  exercised,  to  bring  the 
principal  into  a  court  of  justice  for  the  purpose  of  enabling  another  to  enforce  a 
liability  against  him. 

It  must  be  observed,  that  the  power  to  appear  for  another  as  defendant  in  a 
cause,  involyes  consequences  of  an  extremely  grare  character.  The  result  may 
be  a  judicial  mortgage  of  the  principalis  whole  estate,  and  a  judicial  sale  of  all 
his  property,  real  and  personaL  Now,  it  is  true,  that  the  legal  liability  for 
damages  was  created  by  an  act  of  the  agent  within  the  scope  of  his  authori^ ; 
but  because  Freeman  had  authority  to  create  that  liability  in  faTor  of  PnfileU 
can  it  be  pretended  that  he  would  afterwards  have  had  autfaori^  to  execute  in 
favor  of  Projilet  a  mortgage  or  a  sale  of  Barnes^  lands  to  secure  or  pay  that 
liability  ?  Clearly  not.  To  do  so,  an  express  authority  would  have  been  neoes* 
sary.    Civil  Code,  2966.    See  also  Fuselier  v.  Robinf  4th  Ann.  61. 

It  is  conceded  that  the  written  power  of  attorney  which  Freeman  held,  did 
not  authorise  him  to  appear  and  defend  in  the  suit  brought  by  PrqfUet ;  and  we 
are  unable  to  discover  in  the  instrument  by  which  Freem^n^s  agency  was  re- 
voked, any  thing  which  establishes  the  previous  existence  of  such  authority. 

It  is  said  that  the  present  action  is  brought  at  the  instigation  of  Zuntz,  whose 
power  of  attorney  from  Barnes  is  not  sufficiently  comprehensive  to  authorise 
him  to  institute  this  suit,  and  therefore  there  has  been  no  disavowal  by  Barnes 
of  Freeman^s  acts.  Barnes  is  stated  in  the  petition  to  be  a  citizen  of  North 
Carolina,  and  the  affidavit  for  injuncion  appended  to  the  petition,  is  made  by 
Zuntz  as  his  agent,  who  deposes  that  his  principal  is  a  non-resident  and  absent. 
But  the  petition  is  in  the  name  of  Barnes  as  plaintiff,  and  is  signed  by  a  member 
of  the  bar  as  his  attorney. 

The  attorney *s  authority  must  be  presumed  until  disproved.  Hayes  v.  Cur- 
ry^ 9  Mart.  88.  Dangerfield's  Executor  v.  Thurston^  8  N.  S.  234.  Convey  v. 
Brenham,  1st  Ann.  398. 

It  is  therefore  decreed,  that  the  judgment  of  the  district  court  be  reversed; 
and  it  is  further  decreed,  that  the  judgment  rendered  by  the  Third  District 
Court  of  New  Orleans,  in  the  suit  entitled  E,  Projilet  v.  Qeorge  W»  Barnes  et 
ah,  being  No.  16,886  of  the  records  of  said  court,  be  and  the  same  is  hereby 
declared  nuU  and  void,  so  far  as  the  same  aifects  the  said  Qeorge  W,  Barnes  ; 
and  that  the  coats  of  this  suit  in  both  courts,  be  paid  by  the  said  defendant  EmiU 
ProJUei. 
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Succession  of  HiLLiasBEaa. 

Partiei  who  Join  in  judicial  proceedingi  are  held  bound  by  their  joint  pleadingi ;  and  where 
the  power  given  is  joint,  as  in  the  case  of  joint  execntors,  it  is  indispensable  that  they  should 
agree  in  the  mode  of  conducting  the  litigation,  and  they  can  never  be  permitted  to  file  se- 
parate pleas,  which  place  them  in  a  hostile  attitude  to  each  other. 

APPEAL  from  the  District  Court  of  the  parish  of  St.  Bernard.    Rousseauj 
J.    Le  Qardeur  and  Dennis,  for  appellants.    Bernard,  for  appellee. 
The  judgment  of  the  court  was  pronounced  by 
RosT,  J.    Lovis  PilH,  by  his  agent,  and  Elise  Lion  Bernard^  as  teatamen- 
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tary  ezecnton  of  HUlishergf  had  filed  in  the  course  of  tfaehr  administration  pro-  Bucckssiok  or 
▼isiona]  tableaux,  which  were  homologated  without  personal  notice  to  the  heirs.      '^^'®*"**<*' 
In  July,  1849,  they  filed  a  sixth  account,  and  prayed  that  after  the  usual  ad- 
vextisements  it  might  be  approved  and  homologated.    Their  petition  was  signed 
by  Le  Oardtvr^  attorney  for  PUU^  and  P.  A,  Bernard,  attorney  for  E,  L. 

The  usual  publications  were  made,  but  before  the  expiration  of  the  legal  de- 
lays lAfuis  PiliSj  through  his  agent,  made  opposition  to  the  homologation  of  his 
own  tableau,  and  prayed  that  the  heira  of  the  deceased  might  be  served  with 
copies  of  it,  and  notified  to  show  cause  why  the  tableau  should  not  be  approved 
and  homologated,  and  the  funds  distributed  in  accordance  therewith.  Bernard, 
the  other  co-executor,  did  not  join  in  this  application,  and  insisted  for  the  homo- 
logation of  the  tableau  as  preyed  for  in  the  original  petition.  At  this  stage  of 
the  proceedings  the  court  ordered  the  tableau  to  be  homologated  so  far  as  not 
opposed. 

The  course  pursued  by  Pilii  has  given  rise  to  infinite  confusion  and  difficulty. 
But  it  is  only  necessary  to  state  that  the  hein  appeared  and  excepted  to  the 
right  of  Piia  to  make  them  parties  to  the  proceedings  in  this  form,  and  that  he 
has  appealed  finom  the  judgment  sustaining  the  exception. 

The  will  of  Hilligsherg  is  not  in  the  record ;  and  we  have  no  means  of  ascer- 
taining whether  the  executors  are  assigned  separate  duties  by  it.  They  ap- 
peared before  the  court  as  joint  executora,  and  united  in  the  prayer  of  the  ori- 
g^al  petition ;  the  subsequent  separate  action  of  Pilii  and  his  opposition  to  the 
homologation  of  his  own  tableau  are  subversive  of  all  rules  of  practice,  and  to- 
tally inadmissible.  Justice  cannot  be  administered  on  any  fixed  basis,  unless 
parties  who  join  in  judicial  proceedings  are  held  bound  by  their  joint  pleadings. 
It  is  indispensable  that  they  should  agree  in  the  mode  of  prosecuting  the  litiga- 
tion, and  can  never  be  permitted  to  file  separate  pleas  which  place  them  in  an 
hostile  attitude  towards  each  other. 

There  is  no  doubt  of  the  right  of  the  heira  to  make  opposition  to  the  tableau, 
if  they  see  fit ;  and  we  will  give  them  opportunity  to  do  so. 

It  is  ordered  that  the  judgment  in  this  case  be  reveraed.  It  is  further  ordered 
that  the  petition  of  Lovis  PUU  be  dismissed  and  the  cause  remanded,  with  leave 
to  the  heira  of  Hilligsherg  to  make  opposition  to  the  tableau  filed  in  this  case, 
and  with  directions  to  the  district  judge  not  to  permit  the  executora  to  amend 
their  pleadings  by  filing  separate  pleas.  It  is  farther  ordered,  that  the  costs  of 
this  appeal  be  paid  by  the  succession  of  Hilligsherg, 


H^N^^^'^^^^ 


Louis  Bouchbreau  v,  Dominiqttb  Casson. 

A  case  will  nol  be  remanded  beconse  the  ccmrt  of  the  firit  initance  did  not  pus  upon 
a  plea  in  reooDvention,  in  rapport  of  which  no  evidence  had  been  introdnced,  when  the 
onuamon  waa  not  brooght  to  the  notice  of  the  Judge  before  the  decree  became  final. 

APPEAL  by  defendant  from  the  Fifth  District  Court  of  New  Orleani* 
Buchanan,  J.    P.  Btron,  for  appellee.    P.  E,  Bonford,  for  appellant. 
The  judgment  of  the  court  was  pronounced  by 
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BoucHEREAV  RosTf  J.  The  plaintiff  saee  for  his  wageA  a<  clerk ;  the  defendant  has  filed 
CA»oif.  ^  general  denial,  and  claims  in  reconvention  the  sum  of  $267,  the  iNiiance  of  an 
account  annexed  to  his  answer. 

The  judgment  of  the  district  court  was,  that  the  plaintiff  recover  of  the 
defendant  the  snm  of  $291  55,  with  interest  from  the  judicud  demand.  The 
defendant  has  appealed ;  and  his  counsel  asks  that  the  judgment  be  reversed, 
and  the  cause  remanded,  on  the  ground  that  the  district  court  has  not  passed 
upon  the  reconventional  demand.  No  evidence  was  introduced  by  the  defen- 
dant in  support  of  that  demand ;  and  there  is  nothing  in  the  record  to  show  that 
it  was  serious. 

We  are  of  opinion,  that  the  omission  complained  of  should  have  been  brought 
to  the  notice  of  the  court  bebw,  before  the  judgment  became  final ;  and  that, 
as  this  has  not  been  done,  it  would  be  unjust  to  subject  the  plaintiff  to  delay 
and  costs,  for  the  purpose  of  litigating  a  claim,  which  we  are  bound  to  consider 
as  fictitious.     Hown  v.  GraiLhcj  1  Ann. 

Had  application  been  made  to  the  district  court  to  amend  the  judgment,  the 
most  favorable  decision  which  the  defendant  could  have  obtained  would  have 
been  a  judgment  of  non-suit ;  by  which  he  would  be  placed  in  the  position  he 
now  occupies.    The  judgment  is  not  otherwise  complained  of. 

It  is  therefore  ordered,  that  it  be  affirmed,  with  costs. 


William  C.  Squieb  v.  R.  C.  Stockton. 

Where  the  endorser  of  a  promissory  note  has  possession  of  it,  notwithstanding  there  may 
be  on  it  subsequent  endorsements,  it  is  prima  facie  cyidence  that  he  is  the  true  and 
lawful  owner  thereof;  and  if  the  note  be  secured  to  him  by  mortgage,  he  may  proceed 
on  it  by  executory  process,  without  aooounting  for  the  manner  in  which  he  re-acqoired 
possession  of  it. 

A  party  who  purchases  certain  lots  of  ground  from  one  representing  himself  as  the  agent 
of  A-,  and  who  executes  his  notes  secured  by  mortgage  upon  the  property  in  payment 
therefor,  when  sued  by  A.  on  the  notes  and  mortgage,  is  estopped  finom  setting  up  the 
defence  that  the  agent  was  not  authorised  to  accept  the  mortgage  for  A. 

Where  an  act  of  mortgage  is  passed  before  a  notary  acting  instead  of  another  who  was 
absent,  and  the  copy  on  which  the  suit  is  brought  is  certified  by  the  latter  who  had  re- 
turned, in  the  absence  of  evidence  to  the  contrary,  it  is  to  be  presumed  that  these  officers 
have  properly  discharged  their  ofBcial  duty  in  the  matter. 

APPEAL  from  the  Fourth  District  C6urt  of  New  Orleans,  Stratobridge^  J* 
T.  A.  Clarke,  for  plaintiff.     Steele,  for  defendant.    The  judgment  of  the 
court  was  pronounced  by 

Slidell,  J.  This  is  an  appeal  from  an  order  of  seizure  and  sale.  The 
documents  upon  which  the  order  was  granted,  were  a  promissory  note  made 
by  Stockton,  and  a  notarial  protest  of  it ;  an  act  of  mortgage  granted  by  Stockton 
to  Squier,  to  secure  its  payment,  in  which  the  making  and  endorsement  of  the 
note  by  Stockton,  and  its  deliveiy  to  Squier^s  agent,  are  recited  ;  a  notarifd  de- 
claration and  acknowledgment  made  by  J.  M.  Denman,  that  he  was  a  member 
of  the  firm  of  /.  Marsh  Denman  Sf  Co.,  and  that  the  note  had  been  sent  to 
that  firm  by  Squicr,  as  his  mere  agent,  for  collection.  The  note  is  made  by 
Stockton,  ia  payable  to  his  own  order,  and  bears  the  following  endorBements : 
"  Pay  to  the  order  of  Wm,  C.  Squier,  Esq.  Kichd.  C.  Stocktow." 
"  Pay  to  the  order  of  /.  M.  Denman  4*  Co.       W.  C.  .Squieb." 

"  J.  Marsh  Denman  &  Co." 
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It  ifl  said,  on  the  part  of  the  appellaot,  that  upon  the  face  of  the  instrument        Squier 
it  appears  that  the  title  had  passed  out  of  the  plaintiff;  that  he  should  have     Stockton. 
established,  by  authentic  and  unexceptionable  evidence,  a  're-transfer  to  himself, 
and  that  the  declaration  of  D'enman  is  not  legal  evidence  of  the  facts  asserted 
by  him. 

It  ia  mxneceasary  to  determine  whether  the  evidence  of  re-transfer  was  suffi- 
cient and  unexceptionable,  if  no  evidence  of  re -transfer  was  requisite. 

In  Dugan  v.  United  States^  3  Wheaton,  183,  the  court  said,  after  an  exami- 
nation of  the  cases  on  this  subject  (which  cannot  all  of  them  be  reconciled,)  the 
court  is  of  opinion,  that  if  any  person  who  endorses  a  bill  of  exchange  to  an- 
other, whether  for  value  or  for  the  purpose  of  collection,  shall  come  to  the 
poasession  thereof  again,  he  shaO  be  regarded,  unless  the  contrary  appear 
in  evidence,  as  the  band  fide  holder  and  proprietor  of  such  bill,  and  shall  be 
entitled  to  recover,  notwithstanding  there  may  be  on  it  one  or  more  endorsementa 
in  fall,  subsequent  to  the  one  to  him,  wjithout  producing  any  receipt  or  endorse- 
ment back  from  either  of  such  endorsers,  whose  names  he  may  strike  from  the 
bill,  or  not,  as  he  may  think  jMroper.  See  also  United  States  v.  Jacob  Barker  ^ 
1  Paine,  163. 

Mr.  Story,  in  hia  Treatise  on  Notes,  observes,  there  is  much  reason  to  contend, 
that  the  possession  of  a  note  by  the  maker  or  payee,  or  by  any  subsequent 
endorser,  is  primd  fade  evidence,  notwithstanding  there  are  subsequent  endorse- 
menta  thereon,  that  he  is  the  true  and  lawful  owner  thereof,  and  that  he  has 
re^icquired  the  full  title  thereto ;  and,  accordingly,  this  seems  now  to  be  the 
better  opinion  maintained  in  America,  notwithstanding  some  early  doctrine  the 
other  way.     §  452.     See  also  §  246.     Norris  v.  Badger  ^  6  Co  wen,  450 .     ^ 

We  therefore  think  the  case  is  with  the  appellee  on  this  point.  It  is  said, 
there  ia  no  evidence  of  the  acceptance  of  the  mortgage  by  Squier,  The  case 
ia  thus :  J,  D,  Marshy  purporting  to  act  as  the  agent  of  Squier,  under  a  power 
of  attorney  which  is  recited  in  the  deed,  sells  to  Stockton  certain  lots  of  ground ; 
iS/odtfo A  acknowledges  delivery  and  possession ;  gives  his  notes  for  the  price,  and 
grants  in  the  same  instrument  a  mortgage  to  secure  them.  He  is  clearly  estopped 
from  contesting  Denman^s  right  to  represent  Squier,  and  accept  the  mortgage 
in  hia  behalf,  which  Squier  now  seeks  to  enforce. 

In  the  act  William  Christy,  notary,  before  whom  it  was  executed,  recites 
that  he  is  acting  instead  of  Jos,  B.  Marks,  notary,  then  absent  from  the  State, 
by  consent  of  the  governor ;  and  the  notarial  copy  upon  which  the  order  of  seizure 
was  obtained,  was  certified  by  Marks,  notary.  See  act  of  1838,  p.  94.  In 
the  absence  of  evidence  to  the  contrary,  we  are  bound  to  presume  that  these 
sworn  public  officers  have  not  culpably  neglected,  but  properly  discharged,  their 
official  duty.     See  Hartwell  v.  Root,  19  John,  346. 

Judgment  affirmed,  with  costs. 


SuccBSSiON  OP  Odille  Hebert,  dec'd.  Wife  of  R.  Simoneau. 

The  law  does  not  Ckvor  repeals  by  implication.  When  laws  in  pari-materia  are  to  be  inter- 
preted* that  con»traction  ia  to  be  preferred  which  will  gire  effect  to  all  dieir  proviaiona. 
C.  C.  17. 

16 
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BoccESSiOH  or  Article  336  C.  C,  it  not  repealed  by  the  act  of  36th  of  March,  IB44,  allowing  the  aorviving 
Hbbkrt.  hnaband  or  wife  the  oanfract  of  the  comsaanity  property ;  and  the  sorviving  huBband  may 

take  the  oonmmnnity  property  at  ita  appraised  value^  apon  complying  wiUi  the  neceaaary 
formalitiea,  and  givmg  the  requisite  security. 

APPEAL  from  the  District  Court  of  Aasuioption.  RandalU  J*  G.  C.  Raby^ 
for  appellant.    The  judgment  of  the  court  was  pronounced  by 

RosT,  J.  This  case  has  already  been  before  us,  and  is  reported  in  4th  An- 
nual, 77. 

Simoneau^  the  plaintiff,  asks  that  the  property  in  community  between  him 
and  his  minor  children  be  adjuflged  to  him  at  the  price  of  appraisement.  A 
family  meeting,  convoked  for  that  purpose,  advised  the  adjudication,  and  he  pre- 
sented a  petition  praying  that  it  might  be  adjudicated  to  him  under  article  338 
of  the  code ;  but  the  court  rejected  his  application,  on  the  ground  that  the 
article  relied  on  was  repealed  by  the  act  relative  to  community  property,  ap- 
proved on  the  26th  of  March,  1844.  This  is  the  only  question  presented  by  the 
plaintiff  and  appellant  for  our  consideration. 

The  act  of  1844  does  not  purport  to  repeal  the  article  cited;  but  it  is  urged 
that  it  contains  provisions  irreconcilable  with  it.  The  law  does  not  favor  repeals 
by  implication  and  when  laws  in  pari  materia  are  to  be  interpreted,  that  con- 
struction is  to  be  preferred  which  will  give  effect  to  all  their  provisions.  C  C. 
art.  17. 

We  are  unable  to  discover  in  the  act  of  1844  anything  inconsistent  with  the 
right  claimed  by  the  appellant.  It  is  true  that  the  act  declares  in  imperative 
language,  that  when  there  is  issue  from  the  marriage  at  the  lime  of  its  dtasoln- 
tion^  the  surviving  husband  or  wife  shall  hold  in  usufruct  during  his  or  her 
natural  life,  so  much  of  the  share  of  the  deceased  in  the  community  propeitf 
as  may  be  inherited  by  such  issue.  The  question  is,  then,  what  was,  in  con- 
templation of  law,  the  share  of  the  issue  when  that  act  was  passed.  It  is  clear, 
that  it  consisted  in  one  half  of  the  community  property  in  kind,  when  there  was 
no  adjudication  to  the  surviving  parent;  or  of  one  half  of  its  appraised  value, 
when  an  adjudication  had  taken  place :  in  one  alternative  the  fruits  of  the  prop- 
erty belonged  to  the  surviving  parent ;  in  the  other  he  was  dispensed  from  paying 
interest  on  its  appraised  value. 

The  two  hiws  are  perfectly  consistent  with  each  other ;  and  the  pluntiff  hav- 
ing complied  with  the  requisite  formalities,  is  entitled  to  have  the  property  adju- 
dicated to  him.  But  before  this  can  be  done  the  accounts  of  the  minors  must 
be  settled,  and  he  must  give  a  special  mortgage  to  secure  their  rights. 

It  is  therefore  ordered  that  the  judgment  be  roversed,  and  the  case  reman- 
ded for  further  proceedings  according  to  law ;  the  costs  of  this  appeal  to  be 
paid  by  the  succession  of  OdilU  Hebert, 


Joseph  W.  Tucker,  Executor,  v.  Pierre  Lefebre,  et  ah 

Where  the  report  and  proems  verbal  of  a  lorveyor  have  been  admitted  in  evidence  in  the 
lower  court  without  objection,  and  the  snrveyor  wa«  ewom  and  gave  evidence  in  the  caaei 
and  the  partiea  were  preaent  at  the  anrvey,  it  ia  too  late  to  object  to  the  evidence  in  the 
Supreme  Court,  apon  the  ground  that  the  anrveyorhad  not  been  duly  appointed  and  awom 
under  article  837,  C.  C. 
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APPEAL  by  defendaDt  from  the  District  Gouit  of  Lafourche  Interior,  Burke^       Tocker 
J.    /.  C,  Bealty,  for  appellee.     C  A.  Johnson^  for  appellant.  Lifibeb. 

The  judgment  of  the  court  was  pronounced  by 

EusTis,  C.  J.  This  is  an  action  of  boundary,  instituted  by  the  plaintiff,  who 
is  the  administrator  of  the  succession  of  Abner  Rohinsont  deceased,  against  the 
defendants,  who  are  adjacent  proprietors.  The  plaintiff  and  co-defendanfia  ac- 
qoiesee  in  the  judgment  of  the  court  of  the  first  instance :  Lefebre  alone  has 
appealed. 

His  counsel  has  confined  himself  to  an  application  to  have  the  cause  remanded, 
on  the  ground  that  no  jnd^nent  can  be  rendered  in  the  present  condition  of  the 
suit,  inasmuch  as  the  requisites  of  the  code  have  not  been  complied  with  in  the 
appointment  and  proc6s  verbal  of  a  sworn  surveyor,  as  required  by  article  637  of 
$be  code,  and  has  referred  to  the  case  of  MeDonogh  v.  Degruys^  4th  Ann.  33. 

Li  the  present  case  the  report  or  proems  verbal  with  a  map  was  prepared  by  a 
surveyor  on  a  survey  by  him  made,  under  an  appointment  which  was  not  for- 
mally authorised  by  the  court;  nor  has  the  proems  verbal  the  requisite  number  of 
ifvitnesses.  But  the  report  was  admitted  in  evidence  without  objection,  and  the 
surveyor  exanuned  as  jbl  witness,  and  testimony  was  received  pro  and  con  on  the 
trial  of  the  cause.  It  appears  the  appellant  was  present  at  the  survey  and  gave 
directions  to  the  surveyor  in  relation  to  his  work.  He  has  thus  had  the  foil 
benefit  of  the  evidence  to  which  he  now  objects.  We  think  the  objection  comes 
too  late.  As  the  survey  and  proems  verbal  were  sufficiently  definite  to  enable 
the  court  of  the  first  instance  to  fix  the  boundaries ;  and  as  no  error  has  been 
shown  in  its  judgment,  the  same  must  be  affirmed. 

Judgment  affirmed,  with  costs. 
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William  £•  Edwards  v.   Catharinb  Caulk  et   aJ. 

A  mortgage  giren  on  aU  the  property  held  in  common  appertaining  to  tbe  sacceiaion  of  a 
deceaaed  person,  ia  invalid,  for  the  want  of  a  proper  deicription  of  the  property  subjected 
to  it.     C.  C.  3273,  3274,  35J75. 

VThere  the  proceedings  are  in  rem,  the  property  to  be  seized  and  sold  mast  be  designated 
by  some  definitire  description ;  otherwise  there  can  be  no  seimre  effected.    ' 

APPEAL  by  defendants  from  the  District  Court  of  Iberrille,  Burkes  J.  W. 
E.  Edwards,  for  appellee.  Z.  Lahauve,  for  appellants.  The  judgment 
of  the  court  was  pronounced  by 

EusTis,  C.  J.  This  is  an  appeal  from  an  order  of  seizure  and  sale  granted 
by  the  judge  of  the  sixth  district.  The  plaintiff,  by  authentic  act,  purchased 
the  right,  title  and  interest  of  Ursin  Schlatre  in  and  to  the  Buccession  property 
of  his  deceased  father,  Joseph  Schlatre,  and  afterwards  sold  to  the  appellants, 
who  appear  to  be  the  widow  and  co-heirs  of  tbe  deceased,  tbe  right,  title  and 
interest  in  said  property  thus  acquired.  This  latter  sale  was  made  in  considera- 
tion of  $25,000,  of  whioh  some  $8000  remain  due  and  unpaid.  To  secure  the 
payment  of  the  unpaid  part  of  the  purchase  money,  to  wit,  the  sum  of  $25,000, 
tlie  appellants  mortgaged  all  the  property  they  held  in  common  appertaining  to 
the  succession  of  the  deceased  Joseph  Schlatre,  This  act  was  also  in  authen- 
tic form. 

According  to  the  prayer  of  the  plaintiff's  petition,  which  was  to  subject  the 
property  thus  mortgaged  to  the  payment  of  the  balance  due  of  the  purchase 
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Edwards,     mooey,  the  order  of  seizure  was  granted,  from  which  the  defeodants  took  this 

Caulk.         appeal. 

The  mortgage  stipulated  in  this  act  is  clearly  of  no  effect,  for  want  of  a  proper 
description  of  the  property  to  be  subjected  to  it.     Code  3273,  3274,  3275. 

It  is  contended  by  the  plaintiff,  howeyer,  that  his  privilege  as  a  vendor  is  suf- 
ficient to  warrant  executory  proceedings  against  the  property  sold ;  inasmuch 
as  the  authentic  act  by  which  he  sold  imports  a  confession  of  judgment  by  the 
defendants.  Bnt  the  proceedings  are  in  rem,  cmd  the  property  to  be  seized  and 
sold  must  be  designated  by  some  definite  description.  Otherwise,  how  can  a 
seizure  be  effected ;  an  appraisement  made ;  or  a  valid  title  be  gben  under  the 
sheriff's  sale  ? 

The  judgment  of  the  district  court  is  therefore  reversed,  and  the  ptaiotifiTa 
petition  dismissed,  with  costs  in  both  courts. 


Joseph  C.   Yates  v.   Ncholas  Phipps. 

An  order  of  seizure  and  sale  by  executory  proceAS,  cannot  issne  upon  a  mortgage  unlraa 
there  be  authentic  evidence  of  the  acceptance  of  the  -mortgage  by  the  mortgagee.    C.  C. 

1794,  1796,  1803. 

APPEAL  by  defendant  from  the  District  Court  of  Assumption.     Randalls  J. 
G.  C  Rahy,  for  appellee.    /.  C  Beatty,  for  appellant.    The  judgment 
of  the  court  was  pronounced  by 

EusTis,  C.  J.  This  is  an  appeal  taken  by  the  defendant  from  an  order  of 
seizure  and  sale  which  was  granted  by  the  district  judge  on  certain  authentic 
acts. 

By  the  first,  of  date  the  29th  of  January,  1848,  a  mortgage  was  given  by  the 
defendant  to  secure  the  payment  of  $2500,  payable  in  March,  1849.  On  the 
9th  of  February,  1648,  an  act  was  passed  before  a  notary,  which  was  signed  by 
the  defendant  alone,  by  which  he  acknowledged  himself  to  be  indebted  to  the 
original  creditor  and  mortgagee  in  thesnra  of  $2500,  due  in  March,  1849,  with 
eight  per  cent  interest  from  the  date  of  the  act.  This  debt  was  afterwards,  to 
wit,  in  March  following,  transferred  by  an  authentic  act  to  the  plaintifif.  By  the 
act  of  February  9th,  additional  security  was  given  by  a  mortgage  on  some  slaves 
of  the  defendant;  but  the  mortgage  was  not  to  take  efifect  until  the  creditor 
should  consent  that  a  mortgage  on  a  tract  of  land,  created  by  the  original  act, 
should  be  released.  The  order  of  seizure,  in  conformity  with  the  prayer  of  the 
petition,  subjects  the  property  included  in  both  acts  to  seizure  and  sale. 

The  second  act  not  having  been  accepted  by  the  creditor  as  a  party  to  it,  its 

*• 

acceptance  rests  in  pays j  and  we  have  no  authentic  evidence  of  the  fact.  Under 
the  decision  of  this  court  in  the  case  of  French  v.  The  Mechanics  and  Traders 
Bank,  4th  Ann.  12,  152,  no  order  of  seizure  could  be  granted  on  it.  Vide  also 
C.  C.  1794,  1796.  1803. 

The  order  of  seizure  and  sale  could  be  sustained  under  the  first  act,  which 
is  complete  within  itself;  but  the  petitioner  asks  the  interest  acknowledged  to  be 
due  in  the  second  act  from  its  date,  9th  February,  1848,  which  we  have  seen 
does  not  authorise  executory  proceedings.  The  order  of  the  court  is  entire, 
and  we  cannot  divide  it,  under  the  plaintiff's  own  petition. 

Judgment  reversed  and  plaintiff's  petition  dismissed,  with  costs  in  both  courts. 
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Williams  and  Savagb  v.  Narcissb  Lb  Blanc. 

Under  die  tct  of  7th  Febrmary,  1899,  oonoerniBg  roadi  and  lerees,  the  plaintiff,  wboftir* 
niabed  handa  upon  die  re^oiaition  of  the  inapectofi  ia  entitled  to  compenaation  lor  oloaiQg 
a  breach  in  defendant'a  leyee. 

APPEAL  from  the  District  Court  of  Lafourche  Interior,  RaruUdlt  J.  /.  C 
and  A.  Beatty,  for  plauatiff.  /.  £r.  G>2«,fbr  defendant.  The  jadgnaentof 
the  conit  was  prononneed  by 

RosT,  J.  The  phuntiffa  claim  to  be  paid  for  work  and  labor  done  in  dosing  a 
breech  in  tlie  levee  of  the  defendant,  nnder  the  provision  of  the  act  of  1829, 
concerning  roads  and  leyees.  The  defence  is,  that  no  compensation  is  allowed 
by  that  act  to  planters  who  furnish  hands  for  the  purpose  of  stopping  a  creyasse; 
and  further,  that  the  plaintiffs  did  not  send  their  hands  when  first  called  upon  to 
do  so  by  the  inspector ;  and  that  by  reason  of  this  delay,  the  expense  of  closing 
the  crevasse  was  increased  two  thousand  dollars,  which  the  defendant  claims  in 
reconvention. 

The  case  was  tried  before  a  juiy,  who  found  in  fovor  of  the  plaintiffs  the  sum 
of  three  hundred  and  seventy-two  dollars ;  and  in  favor  of  the  defendant  on  his 
demand  in  damages,  for  the  sum  of  four  hundred  dollars.  Judgment  was 
entered  accordingly,  and  both  parties  appealed. 

The  act  of  1829  nrmkes  it  the  duty  of  the  inspector  to  employ  afl  means  at 
hia  disposal  to  stop  crevasses,  and  cleariy  authorises  the  plaintiffs*  ckim,  whether 
the  labor  was  furnished  to  the  inspector  voluntarily,  or  under  a  legal  requisition* 

The  claim  of  the  defendant  in  reconvention  has  nothing  to  rest  upon ;  the 
inspector  testifies  that  he  never  served  a  legal  notice  on  the  plaintiffs.  Without 
such  a  notice,  they  were  not  bound  to  send  their  hands;  if  they  had  been  noti* 
fied,  we  know  not  upon  what  principle  they  could  be  singled  out  among  all  the 
planters  in  the  same  neighborhood,  who  also  refused  to  send  their  hands,  and 
bold  Dable  in  the  manner  claimed. 

It  is  ordered,  that  the  judgment  in  favor  of  the  defendant  in  reconvention  be 
reversed,  and  the  claim  in  reconvention  dismissed.  It  is  further  ordered,  that 
the  judgment  in  fiivor  of  the  plaintiffs  be  afilrmed,  with  costs. 


Jambs  Dailby,  et  al.  r.  N.  G.  Pibrson  and  Wife. 

Hie  wife  ia  liable  for  work  done  on  her  paraphernal  property,  which  waa  beneficial  to  it 

APPEAL  from  the  District  Court  of  Assumption.     Randall,  J.     C.  A* 
Johnson,  for  plaintiffs.     Raby,  for  defendants.     The  judgment  of  the  court 
was  pronounced  by 

Slide  LI.,  J.  This  is  an  action  to  recover  the  value  of  work  done  for  the  de- 
fendants, under  a  contract  to  dig  a  ditch  upon  lands  which  were  the  separate 
property  of  Mrs.  Pitrson.  After  the  contract  had  been  partially  performed, 
the  defendants  forbade  the  plaintiffs  to  proceed  with  the  work ;  and  if  the  testi- 
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DAif  ET       mooj  of  one  of  the  witoeeMs  be  true,  tbe  oondiict  of  Pierson  on  die  occason 
PiEiuov.      ^'^**  TJoleDt  and  aluiDiDg. 

The  case  waa  aobniHted  to  a  jniy,  who  firand  a  Tenfict  fbrthe  plaintiffs.  The 
cfistzict  jndge  refused  to  |;rant  a  new  trial ;  and  the  defendants  have  appeale^. 

The  appellants  object  to  the  Terdict,  principaDf  with  refereiu^  to  its  amoant. 
Thej  contend,  tliat  the  evidence  is  not  sufficieotlj  full  and  specific  as  to  the 
^antiCy  of  the  work  performed*  If  we  were  sitling  originallj  in  this  matter, 
without  any  knowledge  of  the  parties,  the  locality,  the  nature  of  the  work,  &c., 
except  what  is  directly  derirable  from  the  depositions  of  the  witnesses*  we  woaki 
haye  easily  conchided,  that  an  impoiCaot  anMHint  of  work  had  been  performed ; 
but  woald  have  had  difficolQr  in  estimating  its  precise  extent.  Bat  the  case  has 
been  tried  by  a  jury  of  the  vicinage.  It  inyolved  no  questions  of  law  by  which 
they  could  have  been  embaiassed,  but  turned  upon  mere  questions  of  fact  in  a 
matter  within  their  every  day  experience,  and  probably,  in  this  pellicular  case* 
falling  under  the  penonal  observation  of  some  of  them.  Ought  we  to  revene 
the  assessment  of  this  work  which  they  have  made,  unless  we  are  prepared  to 
^y,  that  their  verdict  is  cleariy  unsupported  by  the  evidence,  and  must  luve 
been  the  result  of  caprice  and  conjecture  ?  We  think  not. 

The  wife  was  properiy  held  liaUe,  the  lands  being  her  paraphernal  propeily, 
and  the  work  benificial  to  it.     See  Diekertfian  v.  Reagan,  2d  Ann.  440. 

Judgment  affirmed,  with  costs. 


LiTTLBBBRG  WrIGHT  V,  P.  B.  RoUSSBL. 

Where  the  act  of  mortgage  decribes  the  land  as  oontaining  six  hundred  and  forty  acrea,  the 
mortgagee  will  not  be  allowed  to  proceed  to  aell  the  property  under  ao  order  of  aeisnre 
and  advertisement,  describing  the  land  as  containing  six  hundred  and  finty  superficial 
arpenti. 

APPEAL  by  defendant  from  the  District  Court  of  Terrebonne.     EatulalU 
J.    J.  C  Btaity^  for  appellee.     Ilsley,  for  appellant.     The  judgment  of 
the  court  was  pronounced  by 

£u9Ti8,  C.  J.  The  petitioner  complains,  that  under  a  writ  of  seizure  and  sale, 
bsued  on  a  judgment  against  him,  the  sheriff  has  advertised  for  sale,  as  his  pro- 
perty, **  a  certain  tract  of  land,  situated  in  the  parish  of  Terrebonne,  and  con- 
taining six  hundred  and  forty  superficial  arpents,  and  bounded,  on  the  12th  of 
August,  1836,  above  by  lands  bek>nging  to  Widow  H.  S*  Thibodeaux^  and  now 
R.  R,  Barrow,  and  below  by  lands  then  belonging  to  Thomas  R,  Shields^  now 
R,  R.  Barrow.**  He  alleges  that  he  has  never  been  legally  notified  of  the 
seizure ;  and  that  the  description  of  his  land  given  in  the  advertisements  is  de- 
fective, and  wiU  prove  injurious  to  his  interests,  by  misleading  purchasers  as  to 
the  quantity  or  superficial  contents  of  the  tract. 

The  proceedings  under  this  description  were  enjoined ;  but  upon  the  trial  the 
injunction  granted  was  dissolved,  with  damages  sgainst  the  plaintiff  and  his 
surety  on  the  injunction  bond.     From  this  judgment  the  plaintiff  has  appealed. 

The  difficulty  in  this  case  is  the  result  of  a  mistake.  The  act  of  mortgage 
describes  the  tract  with  its  boundaries  as  containing  640  acres.  The  writ  of 
seizure  and  sale,  the  notice  to  the  debtor,  and  the  advertisement  describe  the 
tract  as  640  arpents.    The  difference  of  quantity  of  land  in  the  tract  under  the 
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two  deflcriptaoOB  woakl  be  upwards  of  117  acres;  and  under  the  description  in  Wright 
the  advertiseinents  the  tract  of  land  to  be  sold  is  so  much  short  of  its  true  con-  RoOsaxt. 
tents.  Such  proceedings  are  entirely  inadmissible  and  lead  to  inextricable  diffi- 
culties. Not  only  the  interest  of  the  parties,  but  that  of  the  public  who  are 
inrited  to  become  purchasers,  requires  that  they  should  not  be  countenanced. 
It  is  said  that  this  court  has  determined  this  matter  by  affirming  a  judgment 
against  Wright  on  a  previous  injunction,  which  he  took  out  on  the  original  order 
of  seizure.     In  that  case  the  description  given  was  640  acres,  not  arpents. 

The  judgment  of  the  district  court  is  therefore  reversed,  and  the  case  re- 
manded for  further  proceedings ;  the  appellee  paying  costs  of  this  appeal. 


J*  B.  Arnandez  V,  Thomas  B.  Lawes. 

Whether  a  party  be  jaatifled  by  tbe  32d  article  of  the  Black  Code  in  the  use  of  fire-arma  to 
prsTent  the  escape  of  a  slave  arrested  by  him  at  an  an«eaaonabIe  hoar,  is  a  qneation  with 
the  dedaion  of  which  juriea  may  safely  be  trusted. 

Where  the  damagea  aUowed  by  the  joiy  for  the  a^jnstifiabte  killing  of  a  alaTe,  are  leas  tfaas 
die  som  which  shoold  have  been  allowed,  the  coort  will  increase  the  amoant. 

APPEAL  from  the  District  Court  of  Iberville.    Burky  J.     H.  F.  Dehlieux, 
for  plaintiff,  contended: 

The  plaintiif  sued  to  recover  from  the  defendants,  as  damaged  resulting  from 
the  gross  foult  and  act  of  the  defendant  Lawes,  in  kilting  his,  plaintiff's,  slave, 
the  amount  of  the  value  of  the  slave,  and  other  loss  suffered  by  him  in  conse- 
quence of  the  deprivation  of  his  services  or.  of  his  value. 

It  was  admitted  by  plaintiff,  although  doubtful  of  existence,  that  defendant 
was  a  freeholder;  on  which  quality,  it  is  expected,  from  the  course  pursued  at 
the  two  trials  below,  much  will  be  the  stress  laid  here.     The  plaintiff's  counsel 
considered  that  quality,  hi  a  case  having  the  features  of  the  present,  of  so  little 
importance,  that  it  was  not  cared  for  whether  or  not  he  was  a  freeholder.     Even 
if  not  one,  it  was  considered  that,  as  he  alleges  it,  he  has  much  more  interest  in 
tfie  good  police  of  slaves,  than  perhaps  one  thousand  others,  who  are  undoubtedly 
ireehoklers  by  purchase  of  80  or  40  acres  of  public  laud,  not  being  even  citizens 
of  the  State.     The  plaintiff  *s  counsel  was  well  acquainted  with  the  decision  of 
this  court,  in  Z.  Blanchard'v.  J.  F.  Dixon,  rendered  29th  January,  1849,  which 
was  quoted  and  read  to  the  jury,  as  exculpating  Lawes  in  this  case,  in  his  quality 
of  freeholder.     The  plaintiff's  counsel  also  read  and  relied  on  that  opinion  of 
this  court,  and  will  do  so  here,  to  show  that  what  was  then  pretended,  is  not 
the  doctrine  of  the  Supreme  Court. 

The  court  says,  after  quoting  the  32d  section  of  the  act  of  1606,  B.  Sc  C. 
Dig.  pp.  53  and  54 :  *'  We  deem  it  unnecessary  to  inquire  whether  a  freeholder, 
under  the  circumstances  of  this  case,  would  have  been  justified  in  resorting  to 
the  violeDt  means  used  by  defendant  to  arrest  a  slave,  in  die  day  time,  on  the  high 
way,  on  a  day  of  rest,  suspected  of  no  crime,  who  is  guilty  of  no  assault,  and 
who  merely  endeavors,  by  flight,  to  escape  from  an  examination,  more  particu-^ 
kriy,  in  the  absence  of  proof  that  the  arrest  could  not  have  been  otherwise 
nfely  effected.     See  Oliver  v.  Young,  9  M.  R.  221." 

The  provisions  of  the  section  under  consideration  are  departures  from  the 
general  law,  and  must  be  strictly  construed. 

After  thus  veiy  clearly  intimating,  that  in  the  case  then  under  consideration, 
DixoHj  even  being  a  freeholder,  would  not  be  justified,  the  court  then  proceed  to 
state,  what  they  fold  in  the  record,  that  he  is  not  a  freeholder,  and  that  as  he 
eould  not  in  any  way  interfere  in  the  police  of  slaves,  he  was  clearly  in  no  case 
to  use  dangerous  means  to  effect  then:  capture ;  and  Dixon  is  condemned  Ur  the 
fon  amoant  of  loss  incurred  by  the  plaintiff  in  consequence  of  the  maiming  of 
hisskTe. 
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It  is  to  be  noticed  diat  in  that  case  a  jury  had  found  for  the  defendant ;  and  thii 
court  being  of  opinion  that  they  had  bo  done  clearly  against  the  testimony  and 
law  did  not  deem  it  just  to  remand  the  case,  but  passed  upon  it  finally. 

Had  Dixon  proved  himself  a  freeholder,  no  doubt  the  court,  after  discussing 
more  fuUy  the  sections  30  and  32,  would  have  rendered  against  him  the  same 
judgment  on  the  evidence  before  them. 

In  the  present  case  the  facts  present  a  more  aggravated  case  of  useless,  bar-* 
barous,  unjustifiable  violence.  The  two  slaves  had  their  permits.  On  the  first 
summons  they  landed  their  boat;  came  on  shore ;  delivered  their  permits,  and 
submitted  to  defendant.  No  need  was  there  of  violence  or  fetters ;  they  were 
submissive  and  confiding  in  their  innocence  and  obedience  to  their  master's  com- 
mands :  two  strong  white  men  stood  by  them,  one  of  them  provided  with  a  loaded 
gun.  But  defendant  must  have  them  tied,  and  ordered  it  to  be  done;  with  what 
view,  under  the  circumstances,  could  the  poor  negroes  think  ?  For  purpose  of 
chastisement  they  must  have  thought.  So  thought  the  boy  William,  and  fearful, 
as  the  witness  describes  him,  (i.  e.  craintif,)  as  he  was,  his  first  impulse  was  to 
run.  He  had  never  deserved  a  whipping  for  the  nine  years  he  had  belonged  to 
his  good  master,  the  plaintiff;  he  will  be  whipped  now.  He  went  a  few  yards — 
even  the  distance  he  did  run  we  must  believe  exaggerated  by  the  witness  who 
had  so  large  a  share  in  the  causes  of  his  death — a  voice  calls  for  him  to  stop ;  it 
is  that  of  his  fellow  slave,  who  is  being  tied  by  the  witness ;  he  no  doubt  re- 
cognises this  voice ;  his  just  fright  abated ;  the  thought  suddenly  occurs  to  him 
that  by  running  he  aggravates  the  probable  consequences  of  their  arrest ;  that 
this  attempt  to  avoid^ defendant  will  be  fruitless,  and  he  stops;  but  at  that 
moment  is  shot  down  dead.  He  is  shot  at  the  moment  when  he  is  turning  round 
to  come  back  and  submit  to  be  tied*  He  receives  his  death  wounds,  three  pene- 
trating wounds,  in  his  left  side  and  left  arm ;  other  shots  graze  his  back,  inflicting 
flesh  wounds. 

But  the  defendant  thought  that  his  gun  was  loaded  with  bird-shot,  and  though 
it  was  loaded  with  buck-shot  he  did  not  know  it,  and  is  excusable  because,  indeedt 
this  bird-shot  does  not  generally  kill  a  man  at  thirty  yards. 

Both  the  medical  witnesses  say  that  this  bird-shot  will  kill  at  that  distance, 
although  rarely,  perhaps  in  two  cases  out  of  eight.  {Dr.  SUme*s  testimony.) 
They  could  have  said -also,  that  buck-shot  in  many  cases  does  not  kill.  However, 
buck-shot  was  used  and  did  kill,  and  the  defendant  was  bound  to  know  what  was 
in  his  gun,  or  submit  to  the  civil  consequences  of  his  ignorance  of  the  fact  which 
could  only  discharge  him  from  crime  of  a  high  grade.  Had  he  killed  the  negro 
wi^  small  shot,  only  intending  to  stop  him,  he  would  be  as  well  liable  as  he  is 
now.  How  can  it  be  known  that  he  would  not  have  caused  death  with  such 
shot  on  this  occasion  ? 

It  must  be  clear  to  all  legal  minds,  and  even  to  any  right  mindy  on  this  aerie* 
of  facts,  that  the  defendant  has  been  shown  guilty  of  what  is  called  a  groes  fiiult; 
and  were  it  necessary  in  such  cases  as  the  present  to  establish  the  degree  of  his 
fault,  whether  in  commission  or  omission,  no  doubt  could  remain. 

But  under  the  great  principle  embodied  in  the  articles  2294  and  2295  of  tfa^ 
Civil  Code,  that  whoever  has  occasioned  damage  to  another  is  bound  to  repair  it; 
no  such  discrimination  is  admitted ;  the  conclusion  which  may  be  arrived  at,  thai 
the  fault  of  the  party  is  less  in  its  degree,  does  not  lessen  his  civil  liabili^.  Equity, 
and  such  also  is  the  law,  requires  that  not  he  who  is  not  at  all  to  blame,  but  he 
who  has  by  his  fault,  whatever  it  is,  caused  a  loss  or  damage,  should  sufifer  that 
loss  or  damage.  The  amount  of  reparation  must  be  full,  complete  to  the  party 
injured,  no  deduction  can  be  made  in  regard  to  the  greater  or  less  imprudence, 
or  fault,  which*  gives  right  to  the  action.  Such  are  the  principles  unanimously 
Jaid  down  by  the  great  commentators  on  our  civil  law,  copied,  word  for  word,  on 
this  subject,  from  the  French  code.  Fide  Code  Napoleon,  art.  13d2.  7  Duranton, 
Nos.  708  and  1199,  includes  all  feults  and  omissions.  11  Toullier,  Nos.  119, 
121,  135,     Domat,  p.  2,  art.  8,  sec.  4. 

That  the  defendant  himself  was  aware  that  he  was  guilty  of  a  fault  which  en- 
titled the  plaintifif  to  reparation  from  him,  is  evident  from  his  declaration  to  some 
of  the  witnesses,  to  the  effect  that  he  wished  him  to  be  told  that  he  wanted  to 
see  him,  and  would  satisfy  him  for  the  loss  of  his  negro ;  and  this  was  soon  after 
the  occurrence,  when  he  severely  felt  the  enormity  of  his  fault ;  the  dead  body 
of  the  slave  being  still  before  him. 

This  cause,  after  a  full  investigation  before  a  jury,  in  which  the  plaintiff  had 
to  contend  against  the  prejudices  of  many  planters,  about  the  necessity  of  extreme 
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meaaures  Id  the  police  of  slayes,  aod  the  right  of  any  one  to  shoot  down  a  slave     Arnaitpiz 
irho  does  not  instantly  submit,  terminated  in  the  court  below  in  their  finding  a        ^   |^ 
▼erdict  lor  $1000  lor  the  value  of  the  slave,  and  for  damages  in  the  shape  of  ~ 

interest  from  the  day  of  the  slave's  death* 

The  first  branch  of  the  verdict  clearly  assesses  the  value  of  the  slave  below 
the  minimum  value  established  by  all  the  witnesses  who  knew  him.  This  is 
$1250,  the  price  plaintifif  paid  for  him,  which  he  was  better  worth  then,  says  one 
:witnes8,  than  when  purchased.  Three  of  the  witnesses,  after  enumerating  his 
good  qualities,  declared  that  to  his  roaster  he  was  worth  $1500 ;  i.  e.,  they  them- 
selves would  have  valued  his  possession,  if  their's,  at  more  than  that  amount. 
The  jury,  in  finding  only  $1000,  were  influenced,  to  some  extent,  by  the  preju- 
dices above  alluded  to,  in  not  allowing  the  full  amount  of  value. 

The  second  branch  of  the  verdict,  allowing  interest  as  the  damages  due  plain- 
tifiT  beyond  the  value  of  the  slave,  is  clearly  illegal,  insomuch  as  it  allows  interest 
OD  an  amount  yet  unliquidated,  and  also  unjust,  as  it  would  allow  only  $60  a  year 
to  plaintifif,  when  it  is  positively  proved  that  he  lost  not  less  than  $1  per  diem. 

The  plaintiff,  in  stating  his  damages  over  and  beyond  the  value  of  the  slave, 
which  he  sincerely  estimated  at  $1500,  wished  to  claim  from  defendant  no  more 
than  would  prove  to  be  his  dn mages  at  the  termination  of  this  suit.  Instead, 
therefore,  stating  those  damages  at  some  enormous  and  vague  amount,  he  di- 
rpcted  his  counsel  to  clHira  them  in  proportion  to  the  time  which  would  ekpse 
until  josCice  was  done  towards  hjm  by  defendant.  He  estimated  these  at  $1  per 
day,  and  it  was  so  put  down.  It  may  be  said  that  we  are  claiming  the  value  of 
the  services  of  a  dead  slave ;  but  this  sum  is  claimed  as  damages  only,  and 
damages  incurred  in  consequence  both  of  the  killing,  and  of  the  failure  to  re- 
munerate the  plaintiffr  and  to  put  it  in  his  power  to  replace,  if  possible,  the  slave 
by  as  good  a  subject. 

Had  the  defendant  not  appealed,  however,  this  cause  might  not  have  been 
taken  up  to  this  court.  The  plaintiff,  had  the  judgment  been  acquiesced  in, 
■Ithoiigh  it  does  him  not  full  justice,  would  have  ceased  litigating  further.  He 
only  appealed  when  and  after  the  defendant  had  done  so,  and  determined,  if 
litigation  must  continue,  he  would  assert  his  rights  to  their  full  extent. 

He  therefore  claims  before  this  court :  First.  That  the*^  judgment  of  the  court 
below  be  increased,  so  as  to  assess  the  value  of  the  slave  at  3ie  sum  of  $1500. 
Secondly.  That  the  full  damages  claimed  by  him,  over  and  above  that  sum,  be 
aUowed  by  the  judgment  of  this  court,  and,  as  damages,  not  in  the  shape  of 
interest.  And  that  the  judgment  of  the  court  below  be  reversed,  and  that  judg- 
ment be  awarded  him  by  Sie  court  in  accordance  to  his  claims.  All  which  is 
respectfully  submitted." 

W.  E.  EdvHirds,  for  defeudaxit:  This  is  an  action  for  damages  brought  by 
plaintiff  against  the  defendant  for  shooting  his  slave.  The  juiy  rendered  a 
▼erdict  in  fiivor  of  the  plaintiff  for  the  sum  of  $1000  damages,  with  interest 
thereon  at  the  rate  of  eight  per  cent  per  annum,  from  the  date  of  the  death  of 
the  slave  until  paid. 

The  evidence  adduced,  shows  that  the  defendant,  Thomas  R*  Lawes^  who  it 
is  admitted  is  a  freeholder,  at  the  date  alleged  In  the  petition,  after  nine  o'clock 
at  night,  in  front  of  his  plantation,  discovered  two  of  the  plaintiff's  slaves  in  a 
■kiff  npon  the  river,  rowing  up;  hailed  them;  made  them  come  ashore;  de- 
manded their  passes;  received  a  paper  from  them ;  and  when  in  the  act  of  getting 
a  hf^  to  read  its  contents,  the  slave  William  broke  away  and  fled,  when  the 
defendant,  calling  upon  him  several  times  to  stop  without  being  obeyed,  fired  upon 
liim,  then  at  a  distance  of  thirty  to  thirty-two  yards.  That  the  night  was  veiy 
dark,  and  that  the  defendant,  LawcSt  at  the  time  he  fired  at  the  slave,  believeid 
that  both  barrels  of  his  gun,  were  loaded  with  little  bird-shot,  and  was  ignorant 
of  the  fhct  that  Daigle^  the  overseer,  the  day  before,  had  extracted  the  small 
ahot  from  one  barrel,  and  charged  it  with  buck-shot,  for  Uie  purpose  of  shooting 
a  crane.  And  that,  if  both  barrels  of  his  gun  had  been  loaded  with  fine  shot,  as 
defoodant  believed  they  were  at  the  time  he  fired,  the  said  slave  would  have 
received  little  or  no  injury  therefrom. 

From  these  facts,  then,  the  defendant  contends  that  the  verdict  of  the  juiy 
and  judgment  of  the  court  a  quo  is  erroneous,  and  should  be  reversed  upon  the 
foltowing  grounds :  1st.  The  defendant,  being  a  freeholder,  and  finding  plaintiff's 
slave  WiUiam  at  a  late  and  unlawful  hour  of  the  night  in  front  of  his  plantation, 
absent  fixMn  the  dwelling  of  his  master,  to  a  distance  of  four  miles,  without  a 
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white  peivon  accompanying  him,  was  anthorised  by  law  to  arrest  and  examine 
him.     Acta   1806,  section  30  and  32,   page  176.     BnUard  &  Cany.     2d.  It 
was  the  duty  of  die  alave  William^  under  the  law,  after  defendant  had  stopped 
him  upon  the  river,  to  passively  submit  until  defendant  had  completed  his  exa- 
mination ;  instead  of  this,  as  soon  as  he  lands  from  the  skiff,  he  attempts  to 
make  his  escape  by  running,  to  prevent  which,  the  law  fully  authorised  the 
defendant  to  make  use  of  arms,  as  he  did.     Acts  of  1806,  section  32,  page 
176.     Bullard   &  Curry.      3d.  The  question  then  will    arise,  in  the  use  of 
arms  upon  the  slave,  has  the  defendant  brought  himself  strictly  within  the  statute 
above  cited.     We  answer,  he  has.     He  is  a  freeholder,  as  admitted  by  piaintiff. 
He  is  in  front  of  his  own  property ;  the  negro  William  is  passing  there  at  a  sus- 
picious and  unlawful  hour  of  the  night,  a  distance  of  four  miles  from  his  usual 
place  o(  working  or  residence,  without  being  accompanied  by  any  white  person. 
Seeing  this,  the  law  permitted  the  defendant  to  stop  and  examine  him.     He  did 
so;  the  slave  stops;  declares  he  has  a  pass;  hands  it  to  defendant;  it  being  too 
dark  to  read,  the  defendant  turns  from  the  slave  in  search  of  a  light;  that  mo- 
ment the  slave  flies  and  attempts  to  make  his  escape,  before  the  defendant  could 
possibly  know  whether  the  paper  in  his  hand  was  a  pass  or  not ;  and,  if  a  pass, 
whether  the  same  was  genuine  and  legal,  and  whether  the  slave  was  acting  in 
obedience  to  its  contents  or  not.    And  the  very  fact  of  the  slave  making  the 
attempt  to  escape  after  giving  up  the  pass,  and  before  it  could  be  read,  instantly 
created  a  well  grounded  belief  in  the  mind  of  the  defendant,  that  the  paper  was 
a  forgery  or  ruse,  the  examinatwn  of  which  would  afford  him  an  oppoitunity  to 
escape.    In  one  word,  the  slave  refused  to  submit  himself  to  defendant's  exami- 
nation, and  was  in  a  state  of  resistance  when  he  attempted  to  escape ;  and  the 
defendant  was  authorised  to  make  use  of  arms  to  cany  out  the  examination. 

Did  defendant,  in  the  use  of  arms  to  enforce  the  examination  of  the  said  slave, 
use  due  caution  to  avoid  killing  him.  The  evidence  shows  that  he  caUed  upon 
the  slave  several  times  to  stop  ;  that  he  permitted  him  to  run  to  the  distance  of 
thirty-two  yards  before  he  fired,  and,  at  the  time,  believed  that  both  barrels  of 
his  gun  %vere  charged  with  No.  8,  or  bird-shot,  which,  at  that  distance,  under 
ordinary  circumstances,  would  not  have  killed.  That  he  was  ignorant  of  the 
fact  that  either  of  the  charges  of  small  shot,  which  be  himself  had  put  into  his 
gun,  had  been  extracted  by  the  overseer,  and  one  banel  loaded  with  buck  shot. 
We,  therefore,  contend  that  all  due  caution  was  us^d  by  defendant  to  avoid  the 
killing  of  the  slave,  and  that  his  death  was  purely  accidental;  for  which  defendant 
is  not  responsible.  If  the  slave  had  been  shot  with  the  other  bore  of  the  gun, 
in  which  there  was  fine  bird-shot,  and  from  which  death  could  only  have  occurred 
by  the  shot  striking  the  eye,  or  cutting  one  of  the  great  arteries  of  the  body,  or 
from  some  other  extraordinary  cause,  no  one  would  have  pretended  that  the  de- 
fendant would  have  been  liable  in  damages,  as  the  law,  when  the  slave  was 
attempting  to  escape,  allowed  the  use  of  arras,  which  could  not  have  been  used 
in  a  form  less  dangerous  than  shooting  the  finest  kind  of  shot  at  a  distance  of 
thirty-two  yards,  and  the  death  would  have  been  accidental,  growing  out  of  the 
performance  of  a  legal  and  justifiable  act. 

It  is  therefore  contended,  that  the  defendant  has  brought  himself  within  the  32d 
section  of  the  act  of  1806,  and  that  the  death  of  the  slave  was  an  accident,  originating 
from  an  act  authorised  and  directed  by  that  statute.  This  act  of  the  Legislature  of 
1806,  has  conferred  upon  freeholders  extram^inary  power  ever  slaves.  Each  one 
is  made  a  police  officer,  and  every  slave  found  absent  from  his  dwelling,  prtmayaci^. 
a  criminal.  To  keep  slaves  under  proper  subjection  and  discipline,  such  a  law 
was  necessary  for  the  country,  where  there  was  no  standing  or  salaried  police.  It 
has  operated  well,  and  kept  the  country  free  from  riot  and  rebellion.  But  the 
moment  the  use  of  arms  is  taken  out  of  the  hands  of  the  freeholder,  in  the  arrest 
and  examination  of  wandering  slaves,  the  peace  and  safety  of  the  public  is  at  an 
end.  And  if  every  freeholder,  when  he  uses  arms  to  compel  the  arrest  and 
examination  of  a  straggling  slave,  is  to  be  mulcted  in  damages  for  whatever  injury 
he  may  do  the  slave,  whether  that  injury  be  accidental  or  otherwise,  no  one  wUl 
attempt  to  enforce  it ;  and  the  slave,  the  moment  he  leaves  his  master's  premises, 
is  without  government  or  control.  The  slave  is  controlled  only  by  fear ;  that  fear 
arises  solely  from  arms  which  the  law  puts  into  the  hands  of  the  white  man, 
and  takes  from  him.  The  principle  settled  in  this  case  will  be  an  important  one 
for  the  country  ;  for  by  the  verdict  of  the  jury  the  act  of  1806  is  abrogated,  and 
the  freeholder  left  without  protection,  in  his  attempt  to  enforce  the  police  regu- 
lation of  slaves. 
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4th.  The  oonrt  permitted  the  jury  to  retire  to  their  homes  during  the  trial,     Arvaitdiz 
contrary  to  law.  ^J^^ 

The  opinion  of  the  court  was  pronounced  bj 

RosT,  J.  The  main  question  presented  to  the  jury  who  tried  this  case,  was, 
whether  the  defendant  Latoes  was  authorised  by  the  32d  article  of  the  Black 
Code,  to  make  use  of  arms  in  the  manner  he  did,  to  prevent  the  escape  of  a 
slave  of  the  plaintiff  arrested  by  him  at  an  unseasonable  hour.  It  is  a  question 
with  the  decision  of  which  juries  may  be  safely  trusted,  so  far  as  the  public 
interest  18  concerned.  The  verdict  was  in  favor  of  the  plaintiff;  and  there  is 
nothing  in  the  record  which  would  authorise  us  to  disturb  the  judgment  entered 
thereon,  on  the  application  of  the  defendant  and  appellant. 

The  plaintiff  also  has  appealed,  and  asks  that  the  judgment  be  amended  so  as 
to  allow  a  larger  sum  for  the  slave,  and  damages  at  the  rate  of  thirty  dollars  a 
month  since  he  lost  the  services  of  said  slave,  instead  of  the  interest  allowed  by 
the  jury  on  the  amount  of  the  verdict. 

We  are  of  opinion  that  the  plaintiff  is  entitled  to  have  the  judgment  amended 
80  as  to  be  for  the  sum  of  $1 200  including  damages. 

It  is  therefore  ordered  that  the  judgment  is  this  case  be  amended,  so  as  to  be 
in  favor  of  the  plaintiff  and  against  the  defendant  for  S1200;  and  that  as  amended 
it  be  affirmed,  with  costs. 


Fellows  Johnson  &  Co.  v.  8.  B.  Dickens. 

Where  an  attachmeiit  was  isined  upon  an  afiBdavit,  and  tbe  bond  given  wai  aaffldent  in 
amoont  for  that  aom,  bat  waa  not  safficient  to  cover  interest  for  several  years,  which  was 
claimed  in  a  supplemental  petition,  tbe  attachment  was  good  for  the  amount  claimed 
in  the  alBdavit,  but  not  for  a  greater  amount. 

APPEAL  from  the  District  Court  of  Terrebonne,  Randall^  J. 
W.  Hall,   for  plaintiff.     Bcatty,  ipr  defendant.    The  judgment  of  the 
court  was  pronounced  by 

Slu>£I*l,  J.  The  affidavit  for  attachment  alleged  the  debt  to  be  $2848,  and 
a  bond  was  given  for  $4500;  the  petition  claimed  a  like  amount.  In  an 
amended  petition,  the  phiintiff  claimed  $2848,  with  five  per  cent  interest  fiom 
Januaiy  13th,  1845.  The  suit  was  brought  in  April,  1848«  The  defendant 
obtained  in  the  court  below  a  dismissal  of  the  attachment,  upon  the  ground  that 
the  sum  due  exceeded  the  amount  stated  in  the  affidavit,  and  that  the  bond 
was  insufficient  in  amount.  There  was  a  subsequent  remittitur  for  the  interest; 
bat  this,  it  is  urged,  could  not  cure  the  alleged  insufficiency  of  the  bond. 

Upon  the  authority  of  the  case  of  Pope  v.  Hunter,  13  L.  R.,  308,  we  are 
of  opinion  that  the  attachment  was  improperly  set  aside.  The  bond  was  suffi- 
cient with  reference  to  the  amount  claimed  in  the  affidavit.  The  judgment 
could  not  be  given  with  privilege  for  a  greater  amount  than  was  named  in  the 
affidavit,  nor  would  the  plaintiff  be  justified  in  holding  under  a  levy,  a  greater 
amount  of  property  than  was  necessary  to  cover  the  amount  sworn  to  and  costs. 
But  the  discrepancy  between  the  amended  supplemental  petition,  was  not  a 
sufficient  reason  for  dissolving  the  attachment. 

It  is  therefore  decreed,  that  the  judgment  of  the  district  court  be  reversed, 
and  that  this  cause  be  remanded  for  further  proceedings  according  to  law,  the 
defendant  paying  the  costs  of  the  rule,  and  of  this  appeal. 
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M  iSj  Alctdb  Fusblier  v»  AaLAC  FusELiBR  wife  of  Robin. 

Ae  preeeediags  to  cffiwt  a  partitkiii  are  not  eridmoe  agaioat  a  aanied  woman  wbo  waa 

afaaeat,  and  not  a  parTf  to  tlioae  ptoeeediiiga. 
Where  real  |>mpeitj>  and  alarea  aie  adjodicatod  to  a  purdiaaer  at  a  paUic  aale,  and  tlic 

tittea  made  in  the  name  of  that  purdiaaer,  panl  eridence  as  not  admiaaiUe  to  abow  aimn- 

latioD  in  die  tide*  or  an  agency  to  make  die  pvdiaae  for  die  bene&  of  odier  oo-heira  of 

die  pareiiajer. 

APPEAL  from   the  District  Comt  of  Poiot  Couple,   Farrar,  J. 
T.  /.  CooUy,  for  appeOant.    L.  A.  Laeastt^  fivr  appellee.    The  judgment 
of  the  court  was  pronounced  by 

£u8Tis,  C.  J.  The  plaintiff  sues  the  defendant  for  certun  expenditures 
made  by  the  late  Edward  Fuselier,  of  whose  succession  the  fdaintiff  is  admi- 
nistrator, upon  certain  lots  in  New  Orleans,  of  which  it  is  alleged  the  defendant 
was  a  co-proprietor«  and  also  one-seventh  of  die  price  of  a  slare,  and  a  brand 
of  cattle,  which  together  with  the  lots,  it  is  charged  in  the  petition,  were 
bought  by  the  deceased,  Edward  Fuselier^  in  his  own  name,  but,  in  point  of 
fact,  belonged  to  the  defendant  and  six  co-heirs,  and  were  so  purchased  and 
held  for  their  benefit.  With  these  causes  of  action  is  joined  a  demand  for  one- 
twentieth  part  of  a  judgment  recovered  by  the  deceased  against  widow  Vincent 
Temant  whose  heir  for  one-twentieth  part  of  the  succession  the  defendant  is. 

The  district  court  gave  judgment  in  favor  of  the  plaintiff  for  the  share  of 
the  price  of  the  slave,  and  of  the  judgment,  and  the  defendant  has  appealed. 

The  district  judge  considered  that  the  plaintiff  had  not  proved  that  the  de- 
fendant was  a  co-proprietor  of  the  lots  in  New  Orleans.  The  evidence  relied 
upon  by  the  counsel  to  establish  the  fact,  was  certain  proceedings  in  partition, 
had  before  the  conrt  of  probates  of  Point  Couple,  in  1842.  But  the  defendant 
was  a  married  woman  and  absent,  and  Was  no  party  to  these  proceedings,  which 
cannot  be  considered  as  evidence  against  her. 

The  interest  of  the  defendant  in  the  slave  was  held  to  be  proved  Ly  the 
witness,  who  acted  as  crier  at  the  sole  at  auction,  at  which  the  slave  was  pur- 
chased. This  evidence  was  objected  to  by  the  counsel  for  the  defendant. 
The  bill  of  exceptions  taken  to  the  admission  of  testimony  of  this  witness,  em- 
braces also  the  parol  testimony  upon  which  the  interest  of  the  defendant  in  the 
lots  is  attempted  to  be  established.  The  testimony  went  to  prove  an  under- 
standing among  the  heirs,  that  the  deceased,  Edward  Fuseliert  should  buy  and 
hold  certain  immoveable  property,  for  their  benefit.  The  titles  were  in  the 
name  of  the  co-heir,  Edward  Fuselier,  to  whom  the  adjudication  was  made, 
and  parol  evidence  was  not  admissible,  to  show  a  simulation  in  the  title,  or  an 
agency  to  make  tlie  purchase.  Dahadit  v.  Poydras,  3  Ann.  154.  Seatan  t. 
Sharkey,  3  Ann.  333.  Stevens  v.  Wellington,  1  Ann.  73.  But,  independent 
of  this  testimony,  there  is  a  fact  which  we  consider  conclusive  against  the 
right  of  the  plaintiff,  to  claim  from  the  defendant  any  portion  of  the  price  of  tiie 
slave,  and  that  is,  that  she  was  sold  with  the  effects  of  the  succession  of  Ed- 
ward Fuselier,  in  1841.  This  of  itself  defeats  any  claim  against  the  defendant, 
depending  on  her  having  a  right  of  property  in  the  slave. 
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With  regard  to  the  judgmeDt  against  the  defendant* b  grandmother,  Mr$.      Fvsilibr 
Teman^  of  whom  the  Is  one  of  the  heirs,  as  she  is  also  an  heir  of  Edv?ard     fusilixil 
.fWe{««r,  whose  snccession  is  the  plaintiff  in  this  snit,  and  as  that  succession 
is  sokeiit,  there  is  nothing  before  ns  on  which  we  can  adjudge  the  defendant  to 
pay  to  the^  administrator  what  she  may  have  the  right  to  exact  as  heir. 

The  judgment  of  the  district  court  is  therefore  reversed,  and  judgment  ren- 
dered lor  the  defendants  absolutely  for  the  expenditures  on  the  lots,  and  the 
share  of  the  price  of  the  slave ;  and  for  the  portion  of  the  judgment  against 
Temanf  as  in  case  of  non-suit,  the  plaintiff  paying  costs  in  both  courts. 


Bbnitb  Ma&ini  r.  Victor  Moubaix. 

▲  sale  mnder  exacntioii  of  iD  the  ■wrphu  fanda  in  tbe  band*  of  a  eertmin  penon  after  tha 
pa/neat  of  a  prior  attaobment,  baa  no  TaUdity  for  want  of  a  aniBcient  daacription,  and  a 
litkm  to  confirm  aucb  a  a  ale  will  be  diamiaaed. 


APPEAL  from  the  District  Court  of  Point  Couple.     Farrar,  J. 
In  this  case  A.  Decoux  applied  for  a  monition  to  confirm  the  title  acquired 
by  him  at  a  constable's  sale. 

T.  J.  Cooley^  for  appellant.  A*  Provosty^  for  appellee.  The  judgment  of 
the  court  was  pronounced  by 

EusTis,  C.  J.  This  is  an  appeal  from  a  judgment  of  the  Court  of  the  Ninth 
District,  sitting  in  the  parish  of  Point  Coap6e,  by  which  a  sale  of  certain  credits, 
made  by  a  constable,  under  a  judgment  rendered  by  a  justice  of  the  peace,  was 
homologated  and  confirmed.  The  appeal  is  taken  by  the  debtor.  The  descrip- 
tion  of  the  objects  sold  is  thus  given  in  the  officers  return :  all  the  surplus 
funds,  credits,  notes  and  claims ,  in  the  hands  of  P,  G.  Mourain,  after  the 
daims  of  the  Cangregatian  of  the  Roman  Catholic  Church  of  St.  FrancU,  v. 
Victor  Mourain^  No.  40,  and  belongipg  to  Victor  Mourain,  and  which  were  at- 
tached on  the  26th  of  October  1846,  at  the  suit  of  the  Congregation  of  the  /2o- 
iiuin  Catholir  Church  v.  Victor  Mourain^  No.  40. 

Without  determining  the  question  as  to  the  power  of  justices  of  the  peace  to 
confirm  sales  made  under  their  authority,  by  virtue  of  the  monition  acts,  or  the 
other  questions  which  this  case  obviously  presents,  it  is  sufficient  to  state  that, 
under  the  repeated  decisions  of  this  court,  a  sale  by  j\idicial  authority  under 
such  a  description  as  this,  has  no  validity. 

It  is  therefore  decreed  that  the  judgment  appealed  from  be  reversed,  and  the 
proceedings  of  Hypdite  Decotuc^  for  a  monition,  be  dismissed,  with  costs  in  both 
oouiCs. 


Joseph  A.  Ragubt  v.  Narcissb  Carmouchb. 

A  aiilNmasiaii  to  arUtratum  and  the  award  thereon  moat  be  proved  by  evidence  in  writing. 
C.  C.  3067. 

APPEAL   from  the  District  Court  of  Point  Coup6e.     Farrar,  J.     T.  /. 
Cooley,  for  plaintiff.     A.  Provosty,  for  defendant.     The  judgment  of  the 
eoart  was  pronounced  by 
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Uaoitct  Rost,  J.    This  is  a  suit  upon  a  building  contract.    There  was  judgment  for 

Carmouche.   ^®  plaintiff  and  the  defendant  appealed. 

The  appellant  has  called  our  attention  to  several  bills  of  exception ;  one  of 
which  it  is  first  necessary  to  notice.  The  plaintiff  offered  witnesses  to  prove 
that  after  he  had  left  the  work,  tlie  defendant  proposed  to  him  to  submit  the 
matter  between  them  to  two  persons,  one  to  be  chosen  by  each  party,  and  that 
they  would  abide  by  the  decision  of  those  persons  as  to  the  compensation  to  be 
allowed  to  the  plaintiff  for  his  work ;  to  which  the  defendant's  counsel  excepted, 
on  the  ground  that  this  fact  roust  be  shown  by  written  evidence. 

The  judge  overruled  the  exception  on  the  ground  that  the  evidence  was 
admissible  to  show  a  change  in  the  original  contract  between  the  parties,  as  to 
the  amount  of  remuneration  the  plaintiff  was  to  receive  for  his  work. 

We  are  of  opinion  that  the  judge  erred.  The  witnesses  were  offered  to 
prove  a  submission  to  arbitration,  and  the  award  thereon,  which  the  code  ex- 
pressly declares,  must  be  in  writing.     C.  C.  3067. 

The  ground  upon  which  the  judge  admitted  the  evidence  was  not  acted  upon  in 
the  trial ;  he  told  the  jury,  in  his  charge,  that  they  were  to  disregard  the  award 
of  the  arbitrators,  only  in  case  they  should  be  of  opinion  that  the  examination  of 
the  work  had  not  been  properly  made  by  the  experts,  and  that  the  defendant 
was  not  present,  and  had  no  opportunity  to  make  any  objection  thereto. 

The  testimony  should  not  have  been  admitted  ;  and  the  cause  must,  on  that 
account,  be  remanded. 

The  judgment  is  therefore  reversed,  and  the  cause  remanded  for  further  pro- 
ceedings according  to  law;  the  plaintiff  and.  appellee  paying  the  costs  of  this 
appeaL 


5   184 
117   348 
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-    ^         Jean  Besse  v*  Joseph  Atcock  et  al. 

In  a  poaaessory  ftction,  it  ia  imsambeiit  on  the  plaintiff  to  proTe  hia  poaaeaaion  of  die  pre- 
miaea  at  the  time  of  the  diatnrbance,  and  within  one  year  from  the  day  on  which  hia  pe> 
tition  waa  filed. 

APPEAL  by  plaintiff  from  the  District  Court  of  Terrebonne,  Randall,  J. 
TV,  Hail,  for  appellant.  Beatty,  for  appellee.  The  judgment  of  the 
court  was  pronounced  by 

Host,  J.  This  is  a  possessory  action ;  the  judgment  of  the  district  coait 
was  in  favor  of  the  defendants,  and  the  plaintiff  appealed. 

It  was  incumbent  upon  the  plaintiff  to  prove  his  possession  of  the  premisest 
at  the  time  of  the  disturbance,  and  within  one  year  from  the  20th  of  Septem- 
ber, 1848,  the  day  on  which  the  petition  was  filed;  so  far  from  having  done  this, 
the  very  fii'st  witness  introduced  by  him  proves  that  the  plaintiff  was  in^  posses- 
sion of  the  lot  up  to  the  3d  of  July,  1847,  the  date  of  the  coroner's  sale,  under 
which  the  defendant's  claim,  and  that  the  defendant's  have  been  in  possession 
ever  since. 

Another  witness  says,  that  the  plaintiff  filled  up  a  ditch  on  the  road,  in  front 
of  the  property,  after  the  coroner's  sale ;  this  does  not  prove  the  possession 
alleged,  especially  after  it  is  shown  that  the  defendant's  themselves  have  kept 
the  road  in  repair. 

The  judgment  is  affirmed,  with  costs. 
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Syndics  of  A.  Dunbar  v.  E.  E.  Woods  et  a1« 

'Wliere  a  note  W8«  giTen,  lecnred  by  mortgage,  which  recited  that  the  note  wai  to  be 
signed  by  A.  B.  and  C,  bat  which  waa  never  signed  by  C,  and  the  transaction  appear- 
ing to  be  still  incomplete  and  still  pending  before  the  notary,  there  being  no  eridence  aa 
Id  the  manner  in  which  the  plaintiff  canoe  into  poasesaion  of  the  note,  an  action  on  the 
note  against  B.  cannot  be  maintained. 

APPEAL  by  phuntiffs  from  the  District  Court   of  West   Baton   Rouge^ 
Burk,  J. 

George  5.  L€u:ey^  for  appellants  :  **  It  was  not  the  doty  of  the  plaintiilh  to 
procure  the  additional  security ;  and  if  Frame  A.  Woods  was  contented  to 
affix  his  signature  to  the  notes,  in  the  absence  of  Rra$mu$  P.  Woods^  he 
must  abide  by  the  consequences.  The  syndics  could  have  demanded  the  names 
of  both ;  but  it  was  not  imperative  upon  them  to  do  so.  If,  however,  the  defence 
is  well  urged,  the  court  should,  at  least,  have  rendered  a  judgment  against 
Frame  for  the  third  amount  of  the  note ;  this  would  be  placing  him  in  the 
same  situation  he  would  have  been  in,  had  Erasmus  signed ;  he  ought  not  to 
be  in  a  better  situation." 

J»  M.  Elam,  for  appellee  :  E.  P.  Woods,  not  signing  the  notes  sued  on,  and 
die  syndics  takiog  judgment  by  confession  from  E.  E  Woods,  the  principal 
debtor,  and  granting  a  stay  of  execution.  Frame  A.  Woods,  as  the  security t 
became  discharged  from  any  liability." 

The  judgment  of  the  court  was  pronounced  by 

EusTis,  C.  J.  This  is  an  action  on  three  promissory  notes,  signed  by  Ezer 
£.  Woods,  and  the  appellant.  Frame  A.  Woods.  Judgment  was  asked  against 
the  defendants,  and  that  certain  slaves  mortgaged,  to  secure  the  payment  of 
the  notes,  be  sold  to  pay  the  debt. 

Ezer  E.  Woods  confessed  judgment,  and  afterwards  the  suit  having  been 
tried  against  Frame  A.  Woods,  judgment  was  rendered  in  his  favoty  and  the 
plaintiffs  have  appealed. 

It  appears,  that  by  the  act  of  mortgage,  of  which  the  plaintiffs  seek  to  avail 
themselves  in  this  action,  the  notes  which  the  mortgage  was  given  to  receive, 
are  described  as  having  been  signed  by  Ezer  £.  Woods f  F.  A,  Woodsi  and  E, 
P.  Woods,  The  latter  did  not  sign  the  notes,  though  his  name  appears  in  its 
proper  place,  written  in  pencil.  There  is  no  evidence  as  to  the  manner  in  which 
the  plaintiffs  came  into  possession  of  the  notes,  and  the  transaction  appears  to 
be  incomplete  and  still  pending  before  the  notary,  before  whom  the  act  was 
passed.  On  the  authority  of  the  case  of  VUlere  v.  Brogner,  3  Martin,  326 
and  507,  the  action  on  the  notes  against  the  appeUant,  cannot  be  sustained. 

The  judgment  of  the  district  court  is  therefore  affirmed,  with  costs. 


Thb  Syndics  op  Dunbar  v.  Frame  A.  Woods  et  al. 

A  mere  nnderatanding  witiMrat  any  snbitantive  agreement  between  one  of  two  ayndicf, 
with  a  aorety  of  a  pmtihaaer  at  the  tale,- that  the  notea  to  be  taken  by  the  •yndice  in  pay- 
Snent  were  to  be  signed  by  a  third  pemon  also  as  surety,  does  not  anatain  the  defence  that 
tiie  rarety  ia  discharged  because  the  third  person  did  not  sign.  The  deliyery  of  the  notea 
to  the  payees,  payable  to  or^er  and  in  complete  form,  without  any  reservation,  ia  ooncla- 
aive  against  &e  defence. 


136  SUPREME  COURT  OF  LOUISIANA, 

DcvBAK         A  PPEAL  from  the  DMtrict  Court  of  West  BatoD  Rou^.     Burlc,  J.     O.  L. 
Wood*.       ^A  Laeeyt  §ar  fUotifik.    ELam^  tar  defendant.    The  judgment  of  the  ooort 
w«f  piononnced  bj 

EusTis,  C.  J.  Tfab  k  an  action  on  two  promimoTy  notes  drawn  by  A.  Dun- 
bar and  the  defendanta,  m  fkfor  of  the  ajndica  of  Dunbar^  which  were  given 
in  payment  of  property  purchased  at  the  syndics'  sale  of  property  of  the  insol- 
vent, by  said  A.  Dunbar,  The  defence  is,  that  these  notes  were  to  have  been 
signed  by  JS.  P.  Woods ;  and  not  having  been  so  signed,  the  obligation  of  the 
appellees  was  inchoate,  and  affords  no  ground  of  action.  The  district  judge  con- 
sidered the  defence  as  made  out,  and  gave  judgment  ior  the  defendants.  The 
plaintiffs  have  appealed. 

The  defence  rests  exclusively  upon  the  testimony  of  one  of  the  syndics,  with 
whom,  it  is  alleged,  an  understanding  to  the  effect  alleged  existed.  This  evi- 
deoce  is  too  meagre  to  sustain  the  defence ;  it  discloses  an  understanding  between 
the  defendants,  but  no  substantive  agreement  between  the  syndics  or  either  of 
them  and  the  defendants,  that  £.  P.  Wood*  should  sign  the  notes.  We  Aink 
the  fiict  of  the  delivery  of  the  notes  to  the  payees,  (thus  being  made  to  order, 
and  complete  in  form,)  without  any  condition  or  definite  reservation,  conclusive 
on  this  point. 

It  is  therefore  decreed  that  the  judgment  of  the  district  court  be  reversed ; 
and  that  the  plaintiff  recover  from  the  defendants  in  solido,  the  sum  of  $1053  60, 
with  interest  on  $526  80  at  ten  per  cent,  from  January  4tb,  1844,  and  on 
$526  80  from  the  19th  February,  1845,  at  the  same  rate,  and  $6  costs  of  pro- 
test, with  costs  in  both  courts. 


^^^^'.m^0^mm^'-0*>^'"^0^0^^<^'*^^^^^^^^^^^^^^*^^0^'^^^^^0^0^0^^^f^^   -i^^^^^^^^^^^^fc^^^^^w^fc^^^  ^t^'m 


Maitnsel  Whitb  k  Co.  v.  U.  Slaughter  et  al« 

The  drcamstAoce  that  the  person  making  a  porchaae  whicfa  is  attacked  ai  being  cimdlatad 
and  fraudulent,  had  been  the  attorney  at  law  of  the  vendor,  does  not  warrant  the  court  ia 
setting  aside  the  verdict  of  a  jnry  sostsdning  the  validity  of  the  salew 

APPEAL  from  the  District  Court  of  Iberville,  Burk,  J.  H.  A.  Bullard 
and  Morgan^  f<n*  plaintiffs.  W.  Af.  Randolph^  for  defendanta.  The 
judgment  of  the  court  was  pronounced  by 

EusTis,  C.  J.  The  plaintiffs  are  judgment  creditors  of  the  defendant  Urnne 
SchlatTt^  otherwise  called  Slaughter,  The  original  debt,  for  which  othera  werv 
bound  besides  the  judgment  debtor,  was  reduced  by  receipts  from  the  insolveiit 
estates  of  the  former  to  some  $7600,  on  which  interest  had  accumulated  at  ten 
per  cent  since  1838. 

The  object  of  this  suit  is  to  set  aside  a  sale  of  the  interest  of  SMatrt  in  the 
succession  of  his  father,  which  it  is  alleged  is  simulated  and  fraudulent.  'Hiia 
sale  was  made  by  Schlalre  to  the  co-defendant,  fPl  E.  Edwards;  and  it  is  alleged 
was  made  for  the  purpose  of  defrauding  the  petitioners  by  preventing  the  collec- 
tion of  their  judgment  debts.  It  is  charged  that  the  share  of  Schlairt  in  the 
succession  of  his  father,  thus  fraudulently  conveyed  to  the  pk&intiffa'  detriment, 
was  worth  the  sum  of  $30,000. 

The  defendant  insists,  in  his  answer,  that  the  sale  complained  of  in  the  peti- 
tion, was  legal  and  bond  fidt^  and  for  a  proper  and  valid  consideration  ;  and  that 
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the  charge  of  fraud  ia  fabe  and  malicious.    The  caae,  on  the  prayer  of  the  Whitr  &  Co. 
defendant,  was  submitted  to  a  jniy,  who  found  a  verdict  for  the  defendant.  After    slaughtxr. 
an  ineffectual  application  for  a  new  trial,  the  plaintiffs  have  appealed. 

The  arguments  of  counsel  have  been  confined  to  the  single  point,  whether  the 
sale  was  of  such  a  character  as  would  authorise  the  court  to  set  it  aside  and  sub- 
ject the  property  included  in  it  to  the  plaintiffs  judgments,  as  being  made  in  fraud 
of  their  rights.  The  sale  was  by  authentic  act  before  the  recorder  of  Iber- 
▼iUe,  and  bears  date  the  29th  of  October,  1847.  It  purports  to  convey  to  W.  £- 
Edwards  all  the  right,  title,  and  interest  of  Ursine  Schlatre  to  the  succession 
of  his  deceased  father.  The  consideration  is  declared  to  be  the  sum  of  twenty 
thousand  dollars,  the  receipt  of  which  is  acknowledged  in  the  act. 

On  the  day  of  the  execution  of  thie  act  it  appears  fthet  an  agreement  was  en- 
tered into  between  the  parties,  under  private  signature,  in  which,  after  reciting 
the  contents  of  the  act,  and  that,  though  the  consideration  of  the  sale  is  therein 
mentioned  as  being  for  cash,  it  states  the  real  consideration  to  have  been  two 
promissory  notes  for  $10,000  each,  the  first  payable  iu  March,  1848,  and  the 
second  in  March,  1849,  drawn  by  Edwards  to  the  order  of  Schlatre  ;  and  it  was 
further  agreedt  that  if  Edwards  should  realise  and  receive  from  the  succession 
a  sum  exceeding  twenty-three  thousand  dollarsf  he  should  pay  over  one-half  the 
excess  to  Schlatrtt 

On  the  28th  day  of  December,  1847,  Edwards  sold  the  share  of  Joseph 
Scklalre  in  the  succession  of  his  father,  thus  acquired  by  him,  to  the  widow  and 
ee-heirs  of  the  deceased  for  the  sum  of  #26,000.  One  thousand  dollars  cash  was 
received,  and  the  balance,  $25,000,  bore  interest  from  date  ;  $7000  was  payable 
in  March  following,  and  the  balance,  $18,000,  in  March,  1849.  Of  this  total 
sum  seven  or  eight  thousand  dollars,  with  the  interest,  remain  due  and  unpaid. 

The  grounds  upon  which  the  charge  of  fraud'  is  attempted  to  be  supported, 
are,  Ist,  the  relations  between  the  parties  defendant,  Edwards  having  been  the 
attorney  at  law  of  Schlatre  ;  2dly,  the  act  of  sale  of  the  rights  of  Schlatre  in  the 
succession  of  his  father  and  the  counter  letter  bearing  the  same  date ;  and,  3dly, 
certain  answers  to  interrogatories  by  Edwards,  which  were  offered  in  evidence 
to  the  jury  by  the  plaintiffs.  One  of  the  plaintiffs'  judgments,  which  was  for 
upwards  of  $10,000  with  interest,  was  rendered  by  tlie  late  Court  of  the  Third 
District,  sitting  in  East  Baton  Rouge,  on  the  3d  of  July,  1841.  In  this  case  Ed- 
wards was  the  attorney  of  record  of  the  defendant.  The  other  judgment  was 
for  nearly  a  like  amount,  and  was  rendered  by  the  same  court  on  the  27th  of 
June,  1845.  The  case  appears  to  have  been  tried  ex  parte;  no  counsel  appear- 
ing fi>r  the  defence.  Edwards  "Wns  one  of  the  attorneys  of  record  of  the  de- 
fendant, and,  as  such,  filed  an  answer  for  the  defendant  on  the  5th  of  June,  1840. 

It  is  admitted,  however,  that  Edwards,  whose  residence  is  in  the  parish  of 
Iberville,  has  not  been  practising  law  in  the  parish  of  East  Baton  Rouge  for  the  last 
five  or  six  years.  Schlatre  resides  in  the  latter  parish,  and  there  is  no  evidence 
of  any  relations  of  business  between  the  parties  from  the  time  of  the  suits  above 
mentioned  up  to  the  date  of  the  act  of  sale,  which  is  sought  to  be  set  aside. 

The  fact  cf  the  public  act  of  sale  from  Schlatre  to  Edwards  not  stating  the 
true  mode  of  payment  of  the  price,  and  the  reservation  in  the  counter  tetter  of 
a  contingent  interest  in  the  ultimate  result  of  the  settlement  of  the  succession, 
stipulated  in  it  for  the  benefit  of  the  vendor;  and  perhaps  the  very  existence  of  a 
counter  letter  furnished  grounds  for  suspecting  the  bond  fides  of  the  transaction. 
It  is  but  an  act  of  justice,  however,  to  state  that  on  the  notice  received  by 

18 
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White  k,  Go.  Edwardt  from  Ibe  plaintiffs'  attorney,  diat  the  yalidity  of  tbe  transfer  from 
Slaughtkb.   ScfUatre  woold  be  attacked,  the  real  character  of  the  transaction,  as  afterwards 
disclosed  in  Edtoards*  answers  to  interrogatories,  was  promptly  communicated, 
and  a  copy  of  the  counter  letter  transmitted  to  the  plaintiffs'  attorney. 

But  whatever  inferences  may  have  been  drawn  from  the  instruments  them- 
selves, there  was  evidence  before  the  jury  well  calculated  to  control  them. 
There  does  not  appear  to  have  been  adduced  on  either  side  any  circumstantial 
evidence,  other  than  that  of  the  relation  Edwards  bore  to  SchlatrCf  of  having 
been  formerly  his  attorney  in  the  plaintiffs  suit.  So  that  the  case  rested  mainly 
upon  the  instruments  and  what  we  shall  next  notice. 

Certain  proceedings  were  taken  by  the  plaintiffs,  in  order  to  subject  property 
alleged  to  betong  to  Schlatre,  and  to  be  in  the  hands  of  Edvxirds,  to  the  payment 
of  the  judgments.  Execution  was  taken  out,  and  intenogatories  were  pro- 
pounded to  Edtoards,  who  answered  them.  These  answers  were  in  evidence 
before  the  jury  and  are  relied  upon  as  sustaining  the  charge  of  fraud. 

In  these  answers  the  respondent  declares,  that  the  true  character  of  the 
transaction  is  contained  in  the  counter  letter;  that  the  purchase  was  made  by 
him  in  good  faith  and  with  the  ho|ie  of  gain,  and  without  any  intentkm  of  de- 
frauding any  one ;  that  the  notes  mentioned  in  the  counter  letter  were  for  the 
price  of  the  purchase,  and  that  they  have  been  paid ;  that  such  was  the  under- 
standing before  the  sale  which  was  nominally  for  so  much  cash ;  that  the  pur- 
chase, on  his  part,  was  a  speculation,  and  the  motive  assigned  by  SMatre  for 
making  it,  was  one  which  it  is  not  necessary  to  state ;  but  of  which  no  creditor 
could  complain. 

The  plaintiffs  themselves  having  put  these  answers  before  the  jury,  faa:ve 
placed  before  them,  to  say  the  least,  primd  facie  evidence  of  the  fiicts  they  dis- 
close. The  jniy  was  bound  to  take  the  answers  together,  and  to  judge  of  their 
truth,  as  they  should  be  or  not  in  accordance  with  other  &ctB  established  in  the 
cause.     Their  verdict  has  been  the  result. 

It  is  necessary  to  notice  the  reservation  in  the  counter  letter  of  one-half  of 
any  sum,  the  share  in  the  succession  might  nett  above  the  sum  of  $23,000,  which 
Edwards  bound  himself  to  pay  over  to  SMatre.  This  interest  the  creditors  of 
Schlatre  could  have  the  benefit  of.  But  it  is  charged  in  the  petition  that  Ed" 
wards  has  sold  his  share  in  the  succession,  for  which  he  has  received  some 
$20,000;  but  for  the  balance  unpaid  of  the  price,  he  is  in  litigation  with  the  widow 
and  heirs  of  Joseph  SMatre^  who  were  the  purchasers. 

This  cause  has  been  twice  tried  in  the  court  below.  A  previous  jury  oonJd 
not  agree.  There  is  notlung  in  the  evidence  which  would  authorise  us  in  dis- 
turbing the  present  verdict. 

The  judgment  of  the  district  court  is  therefore  affirmed,  with  costs. 


^^t^^'^^^^t^i0m^^^^^^t^^t^0^^^^t^^^t^^^^^^0^m0m0*^^i0^^^^^^0^^^^^^^^^^^>^m 


Hiram  Sioler  v,  Alexis  Gauthier  et  a1. 

Where  in  a  saocession  sale  the  property  \b  defcrihed  8«  containing  three  lots  of  fomr  arpents 
front  each,  and  a  remaining  lot ;  all  of  which  are  sold,  and  it  tarns  oat  upon  examination 
there  are  bat  two  foar  arpent  lots,  the  coart  cannot  pass  npon  the  rights  of  the  purchaser 
of  the  third  lot,  and  the  parchaser  of  the  remainder,  without  all  the  parchasers  are 
parties  to  the  snit. 
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APPEAL  from  the  District   Court  of  Ibenrille,  Burke,  J.     Edtoarcts,  for       Siolir 
pkintiff.     Berry  and  Deblieux,  for  defendant.    The  judgment  of  the  court     Oautuisb. 
waa  pronounced  by 

RosT,  J.  This  litigM^on  originated  in  a  mistake  of  the  executor  of  NcUhan 
Meriam*  A  tract  of  land  belonging  to  the  succession  was  advertised  as  follows : 
**  3d.  A  tract  of  land  in  the  rear  of  the  town  of  Plaquemine,  at  about  22  ar- 
pentB  from  the  river,  measuring  220  feet  French  measure,  on  the  back  line  of 
Henry  Keller,  and  running  in  depth  to  and  along  the  bayou  Plaquemine,  con- 
taining about  fifty  superficial  arpents ;  this  tract  will  be  offered  for  sale  in  four 
divisions,  to  wit :  three  lots  of  four  arpents  each,  front  to  the  Bayou  Plaquemine, 
with  the  depth  therefrom  across  the  traet,  and  one  lot  comprising  the  remainder 
of  the  lot  to  the  bayou,  and  all  the  lands  therefrom  to  the  lands  of  Henry 
Keller.*^ 

Lot  No.  1,  being  one  of  the  four  arpent  lots,  was  first  sold  to  C  Teal,  and 
in  successbn,  fet  No.  2  was  sold  to  Bernard  ;  lot  No.  3,  to  Sigler,  the  plaintiff, 
and  lot  No.  4  to  Qauthierj  the  defendant. 

The  sale  was  made  according  to  the  advertisement,  without  fixing  the  limits 
of  die  respective  lots ;  and  the  parties  to  this  ^uit  vent  into  possession  of  the 
land  tfaey  supposed  they  had  purchased. 

This  suit  was  instituted  by  the  plaintifiT,  against  Alexis  OatUhier  and  L&ui$ 
Dt$dbry,  testamentary  executor  of  Meriam,  to  be  quieted  in  the  possession  of 
lot  No.  3,  against  the  claim  and  alleged  trespasses  of  the  said  OatUhier  ;  there 
was  judgment  in  his  favor,  and  OatUhier  appealed. 

This  case  is  not  in  a  situation  that  will  enable  us  to  pass  finally  upon  it.  It 
ia  proved,  that  there  was  but  two  four  arpent  bts  fronting  upon  bayou  Plaque- 
mine ;  and  before  we  can  determine  ho«r  this  deficiency  affects  the  parties  to 
Ae  sait,  the  purchasers  of  the  other  two  lots  must  also  be  made  parties,  and 
tl&e  limits  of  the  dififerent  lots  fixed  according  to  law. 

It  is  therefore  ordered,  that  the  judgment  in  this  case  be  reversed,  and  the 
case  remanded  to  make  proper  parties,  and  for  further  proceedings  according 
ID  law ;  the  plaintifif  and  appellee  paying  the  coats  of  this  appeal. 


*^^^W^«»^«»«»»<»»^MM»*»*<»M.«M»«^^»^M»*MW^I»»M^^«»*W^I^^»*»»>^l««^^ 


Alexis  GAVxHiBa  v.  Louis  Dbsbonti  Executor. 

Bee  preceding  ease. 

APPEAL   from  the  District   Court  of  Iberville,   Burke,    J.    Berry,  for 
plaintifiT.    Dehlieux,  for  defendant.    The  judgment  of  the  court  was 
pronounced  by 

RosT,  J.  The  plaintiff,  who  is  the  defendant;  in  the  suit  just  determined,  has 
sued  the  executor  of  Meriam  for  an  alleged  deficiency  in  the  quantity  of  land 
sold  to  him  at  the  probate  sale  of  the  succession,  as  alleged  in  the  former  case. 
The  question  at  issue  depends  upon  the  location  of  the  dififerent  lots,  intb  which 
the  land  of  the  succession  was  divided ;  and  as  that  location  has  not  yet  been 
judicially  ascertained  in  presence  of  all  the  parties  interested,  the  action  is  pre- 


It  is  therefore  ordered,  tiiat  the  judgment  in  tliis  case  be  roversed,  and  the 
plaintifrfl  petition  dismissed,  with  costs  in  both  courts. 
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Succession  of  Valery  Decoux. 

A  party  cannot  appeal  from  a  decree  in  bis  own  favor  appointing  him  adminiatratcnr,  whe* 
its  effect  could  be  avoided  by  a  refasal  to  accept  the  appointment    . 

An  appellee  who  seeks  a  change  of  the  judgment  in  his  favor,  mast  file  an  answer  to  the  ap 
peal  The  argument  filed  by  counsel  is  not  such  an  answer  as  is  required.  C.  P.  688.  Sac- 
cession  of  Hilligsbei^,  1st  Ann.  340,  affirmed. 

APPEAL  from  the  District  Court  of  Point  Coup6e.  Farrar,  J.  T.  J.  Cooley^ 
for  appellee.  Provosty^  for  appellant.  The  judgment  of  the  court  was 
pronounced  by 

EusTis,  C.  J.  This  is  an  appeal  taken  by  Desolives  Dccevz^  from  a  decre0 
of  the  district  court  sitting  in  the  parish  of  Point  Couple,  appointing  him  ad- 
ministrator of  the  succession  of  Valery  Decoux. 

The  party  cannot  appeal  from  a  decree  in  his  own  favor,  when  its  effect  could 
be  avoided  by  his  refusal  to  accept  the  appointment. 

The  party  applying  for  the  administration,  in  the  district  court,  was  cited  as 
the  appellee,  but  he  has  filed  no  answer  in  this  court,  on  which  ak>ne  he  can  ask 
a  change  in  the  judgment.  Code  of  Practice,  888.  Succession  of  Hilligsherg^ 
1st  Ann.  340. 

The  briefs  of  argument  filed  by  counsel  we  have  held  not  to  be  answers  on 
the  appeal,  which  the  Code  of  Practice  requires  the  appellee  to  file  when  a 
change  merely  in  the  judgment  in  his  favor  is  sought. 

The  case  turned  in  the  court  below  on  the  propriety  of  having  an  adnunistra- 
tion  on  the  succession  of  Valery  Decoux.  The  appellee  could  have  appealed 
from  the  decision  of  the  district  court,  or,  in  his  answer,  have  brought  before  the 
court  the  matters  adjudicated  upon  in  the  district  court.  But  having  done 
neither,  and  considering  the  appellant  is  not  the  proper  party  to  question  the 
validity  of  the  judgment  in  his  own  favor,  we  think  it  proper  to  leave  matters  in 
statu  quo. 

The  appeal  is  therefore  diflmisa0d,  at  the  cost  of  Uie  appellant. 


Hbibs  of  Davenport  v.  Labavve  and  Landry. 

A  judgment  rendered  in  1825  is  not  barred  by  prescription  in  1848. 

Where  a  judgment  creditor  has  slept  on  his  rights  for  a  long  course  of  time,  it  is  a  circum- 
stance which  corroborates  and  strengthens  the  testimony  of  a  witness  in  proof  of  payment. 

APP£AL  from  the  District  Court  of  West  Baton  Rouge.    Burk,  J.    /.  AT. 
Elam^  for  plaintififs  and  appellants.    A.  S.  HetTon^  for  defendants. 
The  judgment  of  the  court  was  pronounced  by 

Slidell,  J.  In  this  cause  the  execution  of  a  judgment  was  enjoined  upon 
an  allegation  of  payment.  The  district  judge  being  satisfied  by  the  evidence, 
that  the  judgment  had  been  paid,  perpetuated  the  injunction;  and  the  judgment 
creditor  has  appealed. 
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The  jodgmeot  was  rendered  in  1825,  and  is  not  barred  by  prescription.  Pay- 
ment could  not  therefore  be  presumed  from  the  mere  lapse  of  time ;  it  was  in- 
cumbent upon  the  debtor  to  prove  it.  The  witness  upon  this  question  of  iact 
was  a  member  of  the  bar  who  had  been  the  counsel  of  the  judgment  debtora, 
to  whom  his  services  were  rendered  gratuitously.  He  is  not  their  counsel  in 
this  case.  He  states  the  professional  connection  he  had  with  the  matter;  the 
negotiations  he  conducted  with  the  creditor;  the  fact  of  payment;  and  the  sub- 
sequent acknowledgment  of  payment  by  the  creditor.  In  portions  of  his  depo- 
sition he  speaks  without  qualification  to  the  fiict  of  payment ;  but  in  one  portion 
of  it  he  declares  his  belief  of  the  &ct,  as  far  as  he  recollects.  And  it  is  upon 
this  qualified  character  of  the  testimony  that  the  appellant  relies  to  obtain  a 
reversal  of  the  judgment. 

We  are  not  prepared  to  say  that,  if  the  testimony  stood  alone,  we  should  feel 
authorised  to  disturb  the  decree  of  the  district  judge,  who  heard  the  witness, 
and  from  his  character,  and  manner  in  testifying,  could  appreciate  better  than 
we  can,  not  only  his  credibility,  but  the  force  and  effect  of  what  he  said. 

It  must  also  be  observed  that  a  conscientious  witness,  after  asserting  what  had 
occurred  a  k>ng  while  ago,  might  naturally,  in  the  course  of  his  examination  after- 
wards, qualify  his  assertion  by  speaking  of  the  occurreDces  more  guardedly,  as 
matters  of  conviction  and  belief,  resting  upon  the  best  of  his  recollection.  There 
is  no  rule,  says  Mr.  Greenleaf,  that  requires  a  witness  to  speak  with  such  ex- 
pression of  certainty  as  to  exclude  all  doubt  in  his  mind.  '*  If  he  has  any  re- 
collection of  a  fact,  he  may  express  it  as  it  lies  in  his  memory ;  and  it  is  for  the 
jury  to  say  what  weight  shall  be  given  to  it."  The  very  cautiousness  of  a  wit- 
ness might  sometimes  be  received  by  the  jury  or  judge  as  a  strong  assurance  of 
his  truthfulness  and  accuracy. 

But  the  case  does  not  rest  solely  upon  the  testimony  of  this  witness.  His 
testimony  is  aided  by  the  surrounding  facts  and  circumstances.  For  example, 
the  long  inaction  of  this  creditor.  We  have  said  that  the  time  which  has  elapsed 
is  insufficient  to  defeat  him  by  prescription.  But  still  the  lapse  of  time  and 
stateness  of  the  demand,  comes  in  aid  of  the  testimony  as  to  the  fact  of  payment. 
Moreover,  a  party  who  has  slept  on  his  rights,  during  so  many  years,  until  the 
memory  of  witnesses  has  become  in  some  degree  clouded,  and  the  other  means 
of  proof  may  have  been  bst  or  impaired,  has  not  a  right  to  demand  from  his  ad- 
versary the  same  full  and  strict  evidence  of  payment  as  might  properly  be  re- 
quired in  matters  fresh  and  recent. 

Being  of  opinion  that  the  conviction  expressed  by  the  district  judge,  that  the 
judgment  has  been  paid,  is  warranted  by  the  evidence,  it  is  our  duty  to  affirm 
the  decree. 

Judgment  affirmed,  with  costs. 
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Hkirs  of 
Davenport 

V. 

Labauve. 


Louis  A-  Duhart-i?.  Citizens'  Bank. 


Under  the  charter  of  the  Citizens'  Bimk,  the  court  has  no  control  over  mortgages  given  to 
secure  a  loan,  unless  the  debt  has  been  paid. 

APPEAL  by  plaintiff  from  the  Fifth  District  Court  of  New  Orleans. 
Buchanan^  J.     C  Roselins  and  C  Dufour,  for  appellant.     A,  Pitot,  for 
appellee.     The  judgment  of  the  court  was  pronounced  by 
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DuHART  RosTt  J*    This  case  only  differs  from  that  of  BertoU,  against  the  same  de- 

Citizens'Bank  ^®'^<^<uits,  reported  in  1st  Ann.  120,  in  this:  that  after  the  probate  sale  of  the 
property  mortgaged  to  the  defendants,  a  rule  was  taken  upon  the  bank  and  other 
mortgage  creditors  to  show  cause  why  the  mortgages  existing  thereon  should 
not  be  erased  from  the  records ;  and  the  defendants  not  having  appeared,  the 
rule  was  made  absolute  and  the  mortgages  erased,  before  the  plaintiff  acquired 
the  property. 

The  mortgage  of  the  bank  was  not  a  stock  mortgage  of  which  courts  of  justice 
may  in  certain  cases  order  the  erasure  when  the  stock  has  been  sold  separate^. 
It  was  a  mortgage  gben  to  secure  a  loan,  over  which  the  court  could  have  no 
control  under  the  charter  of  the  bank,  unless  the  debt  had  been  paid,  which  la 
not  pretended. 

The  court  having  acted  without  warrant  of  law,  the  order  and  erasure  are 
nullities  by  which  the  defendants  cannot  be  prejudiced. 

The  judgment  of  the  district  court,  that  the  injunction  be  dissolved,  and  tlie 
issues  between  the  plaintiffs  in  injunction  and  the  various  parties  called  in  war- 
ranty reserved  till  after  the  hypothecary  claim  of  the  Citizen's  Bank  shall  have 
been,  satisfied,  jmd  the  mortgage  property  exhausted,  is  therefixe  affirmed. 

^udgmetfLa^fiimedf  with  costs. 


Succession  of  Louis  Rivbt. 

The  ooart  cannot  take  notice  of  the  rejection  of  testimony,  unlew  billa  of  exception 
taken  to  the  rejection. 

Under  the  Code  of  1808,  although  the  words,  "  dowry t  settlement,  and  oonstitation  de  dot," 
are  not  sacramental,  or  essential  in  the  designation  of  property  as  dotal  in  mairia^  con- 
tracts,  yet  the  intention  to  make  the  property  dotal  mast  be  deariy  expressed  in  Uie  in- 
Btmment.  The  paraphernal  character  of  the  wile's  property  is  the  general  role ;  and  dotal 
the  exception. 

The  Code  of  1825  uses  broader  language  than  the  Code  of  1808,  in  declaring  what  property  is 
to  be  considered  dotal.    C  C.  2316. 

APPEAL  by  Widow  L»  Rivet  and  /.  H.  Rils,  opposing  claimants  agdnst  the 
succession,  from  the  District  Court  of  Iberville.     Burky  J. 

/.  /.  Berry ^  for  H.  JLeBlanc^  one  of  the  creditors,  contended :  The  first 
question  presented  in  the  consideration  of  this  case  is,  whether  the  property  re- 
ceived in  marriage  was  dotal  or  paraphernal?  Under  the  Code  of  1825,  thMi 
could  not  be  a  question;  for  article  2318  declares  that  everything  that  Uie  mar- 
riage contract  declares  to  belong  to  the  wife,  or  to  be  given  to  her  on  account  of 
the  marriage,  except  by  the  husband,  is  dowiy,  unless  there  be  a  contrary 
stipulation.  But  this  marriage  took  place  under  the  Code  of  1808,  and  must  be 
governed  by  what  was  then  the  law.  The  article  of  that  code  which  must 
govern  this  case  holds  the  same  language  in  substance  which  we  find  in  the 
present  one.  Article  17,  page  326,  of  the  old  code  reads  as  follows:  **  Every 
thing  which  the  wife  settles  upon  herself,  or  which  is  given  her  by  the  marriage 
contract,  is  included  in  the  dowry,  unless  there  be  a  contraiy  stipulation."  On 
a  comparison  of  the  articles  in  the  two  codes  on  this  subject,  the  only  diflference 
seems  to  be  that  under  the  old  code  dower  embraced  more  than  under  the 
present  one.  For  then  the  husband  could  settle  dower  on  the  wife.  Not  so  un- 
der the  present  law. 

It  is  objected  by  RiU^  that  the  reception  of  the  monies  and  efilects  of  the 
wife  by  the  husband  is  not  sufficiently  proven.  The  contract  of  marriage  was 
entered  into  in  1821,  and  the  marriage  celebrated  about  the  same  time.  The 
contract  referred  to  the  settlement  of  estates  of  the  fiither  and  mother  of  the 
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wife,  when  it  should  be  made;  to  aBcertain  and  fix  the  amount  of  the  wife's  StccRssioii  or 
portion.  The  settlement  was  a  suspensive  condition,  and  the  contract  was  not  Hivkt. 
complete  as  to  the  amount  contracted  about,  until  the  settlemeot  was  made. 
Ib  the  following  year  this  settlement  was  made  according  to  law  and  the  agree- 
ment of  the  parties,  and  has  long  since  become  final  as  to  all  concerned.  This 
settlement  shows  that  there  was  due  from  the  estates  of  the  wife's  ancestors 
$3065  94.  That  this  is  no  fictitious  sum  the  inventory  of  the  estate  of  Joseph  Lt- 
Blanc,  and  the  process  verbal  of  sale,  conclusively  show.  It  was  the  duty  of  the 
husband  to  sue  for  and  collect  the  dower  of  the  wife.  (C.  C,  articles  2330, 
2349.)  By  article  2349,  he  was  required,  in  case  he  could  not  collect  the  things 
due,  '*to  restore  the  deeds  and  vouchers  on  wliich  the  debt  is  grounded."  The 
marriage  lasted  more  than  ten  years,  and  it  is  not  necessary  to  prove  that  the 
money  was  received.  (C.  C.  art.  2352.)  Again:  the  contract  of  marriage 
states  especially  that  the  wife's  portion  consisted  in  her  interest  in  the  successions 
of  her  father  and  mother.  This  interest  was  what  constituted  the  dower,  and 
not  the  money  when  it  should  be  collected.  The  value  of  her  **interest"  was 
ascertained  in  the  way  prescribed  in  the  contract,  by  the  parties  themselves. 
It  is  then  for  the  husband,  or  those  that  claim  his  rights,  to  show  that  the  dower 
was  not  recovered  by  him.  This  could  be  done  by  showing  that  the  administra- 
tor and  securities  fiuled ;  that  after  suit  and  all  the  diligence  required  by  law, 
the  money  could  not  be  realized.  After  so  much  time  as  has  elapsed  since  this 
marriage  was  celebrated,  and  since  the  dower  should  have  hflnn  p^^  it  jg  very 
rare  that  a  case  can  be  so  perfectly  proven  as  this  one  has^ 
that  a  fact  of  that  nature  can  be  proven  by  parol  after  s< 
of  the  husband  would  not  be  evidence  in  a  suit  of  this  ntd 
rarely  be  obtained  by  the  wife  or  her  heirs  for  the  pui 
judgment  dismissing  the  opposition  of  /.  H.  Rils,  shoul 
cme  dismiflstng  the  opposition  of  H>  Lehlanc,  reversed, 
for  further  proceedings. 

The  wife  has  a  mortgage  on  the  real  property  of  her 
on  movables  for  the  restitution  of  her  dower.     C.  C.  art.^ 

Zenon  Lahauve^  for  BxLSi  contended :  The  pretended  x^S^lgilfi^^g0l^lf^^ 
Widow  Rivet  was  denied,  and  she  was  bound  to  establish  it  by  lawsaa evidence, 
and  she  failed  to  do  so.  The  parties  married  in  the  year  1821,  and  entered  into 
a  contract  1st  October,  1821.  The  said  Henrietle  Le Blanc  had  no  dowry,  and 
whatever  property  she  had  was  paraphernal.  Code  of  1808,  page  326.  art.  16  ; 
p.  334,  art.  56.  Quilleau's  Heirs  v.  Connieu,  2  L.  R.  6.  Napoleon  Code^ 
arts.  1541,  1574.  Duranton,  vol.  15,  art.  335.  TonUier,  vol.  14,  art.  358. 
Binoit,  Traits  de  la  Dot,  vol.  1,  art.  4.  The  rights  of  said  widow,  when  she 
married,  consisted  in  monies  derived  from  the  property  belonging  to  the  succes- 
sions of  her  deceased  father  and  mother,  and  sold  on  the  30th  July,  1821,  pay- 
able :  slaves  by  thurds,  in  March,  1822,  1823,  and  1824 ;  land  by  fourths,  in 
March,  1822,  1823, 1824  and  1825.  The  claims  of  the  wife,  being  paraphernal, 
remained  under  her  control.  Code  of  1808,  p.  334,  art.  58.  New  Code,  art. 
2361.  There  is  no  proof  in  the  record  showing  that  the  deceased  husband  re- 
ceived anything  belonging  to  the  wife,  who  can,  therefore,  have  no  mortgage. 
2d  Ann.  636,  Succession  of  Chiilmin,  and  the  authorities  therein  cited.  10  R. 
A.  155,  Turnery.  Parker  et  als.t  and  authorities  therein  referred  to. 

The  judgment  of  the  court  was  pronounced  by 

Slioe!.!.,  J.  The  counsel  of  Widow  Rivet  states,  in  argument,  that  evidence 
was  oflfered  in  the  court  below  to  prove  that  the  improvements  which  have  in  part 
given  rise  to  this  controversy,  were  erected  by  Louis  Rivet,  and  that  the  evidence 
was  rejected  by  the  court.  There  is  no  bill  of  exceptions  uor  other  entry  in  the 
record,  showing  an  attempt  to  adduce  such  evidence.  In  its  absence  we  see  no 
reason  to  disturb  so  much  of  the  judgment  as  sustains  the  privilege  of  Rils  upon 
the  price  of  the  improvements. 

In  the  consideration  of  the  claim  of  mortgage  and  privOege,  asserted  by 
Widow  Rivetj  our  inquiry  must  be  first  directed  to  the  nature  of  her  rights. 
Are  they  dotal  or  paraphernal  ?  Her  claim  is  based  upon  her  interest  in  the 
estate  of  her  deceased  parents,  which  is  enunciated  in  the  marriage  contract  in 
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BvccK^ftns  or  the  foliowiog  words :  Before  me,  John  Datton,  judge,  in  and  for  the  parish  of 
Iberville,  came  and  appeared  Louis  Rivet,  an  inhabitant  of  the  said  parish,  of  the 
age  of  majority,  of  the  one  part;  and  HenrietU  LeBlanc,  minor,  daughter  of 
Joseph  Le Blanc  and  Coraline  lAmgutpee^  both  deceased;  said  HenrietU,  duly 
assisted  and  authorized  in  passing  these  presents  by  her  curator  ad  bona,  Pierre 
Rivet,  junior,  of  the  other  pert.  Which  parties  did  make  and  enter  in  to  a  con- 
tract of  marriage,  in  the  terms  hereinafter  set  forth.  Article  Ist :  The  part  and 
portion  of  property  belonging  to  the  future  husband,  a  tract  of  land  of  one  and 
one-half  arpents  fi'ont  by  thirty  arpents  in  depth ;  which  land,  together  with  other 
property  of  the  said  future  husband,  is  amicably  valued  by  the  parties  at  $1,000. 

Article  2d :  The  part  and  portion  of  the  future  wife  consists  in  her  share  in 
the  successions  of  her  father  and  mother,  with  reference  to  the  liquidations  of 
said  successions,  when  they  shall  be  made,  for  the  amount  of  the  said  shares. 

Article  3d:  In  case  of  there  being  no  children  born  of  said  marriage,  or 
in  case  children  shall  be  born  of  said  marriage  and  die  before  either  of  the  parties 
of  this  contract,  then  the  heirs  of  the  first  deceased  shall  have  a  right  to  claim 
forthwith  the  restitution  of  the  share  of  the  first  deceased  brought  in  tlus  con- 
tract. 

Article  4th :  If  no  children  shall  be  bom  of  the  future  marriage,  or  being  bom, 
should  all  die  before  either  of  the  parties  of  this  contract  shall  die,  then  after  the 
restitution  of  the  proper  goods  brought  by  the  parties  in  the  first  and  second 
articles  of  this  act,  the  survivor  shall  have  a  right  to  the  enjoyment,  during  the 
lifetime  of  such  survivor,  of  all  the  acquets  made  or  gained  during  the  future 
marriage. 

This  nuurriage  contract  was  made  in  1821,  and  its  legal  effect  must  be  con- 
trolled by  the  Code  of  1808,  then  in  force.  It  is  there  said :  If  there  be  no  marriage 
agreement,  nor  any  special  convention,  the  rights  of  the  husband  and  wife  are 
determined  by  law,  and  by  the  rules  contained  in  the  following  chapters  :  art'  8, 
p.  324.  The  most  ordinary  conventions  in  marriage  contracts  are  the  settlement 
of  the  dowry,  (la  constitution  de  dot,)  and  the  vaiious  donations  which  the  hus- 
band and  wife  may  rauke  to  each  other,  either  reciprocally,  or  the  one  to  the 
other,  or  which  they  may  receive  from  othera  in  consideratron  of  the  marriage. 
76.  art.  9.  In  the  following  chapter  it  is  said :  By  dowry,  are  meant  the  efiTecti 
which  the  wife  brings  to  the  husband  to  support  the  expenses  of  the  marriage. 
Art.  16.  Every  thing  which  the  wife  settles  upon  herself,  (tout  ce  que  la 
fern  me  se  constitue,)  or  which  is  given  her  by  the  marriage  contract,  is  included 
in  the  dowry,  unless  there  be  a  contrary  stipulation.  Art«  17.  The  settlement 
of  the  dowry,  (la  constitution  de  dot,)  may  include  all  the  present  and  future 
effects  of  the  wife,  dec.  Art.  IB.  In  art.  56,  page  334,  it  is  said:  AH  the  effects 
of  the  wife,  which  have  not  been  settled  on  her  as  a  dowry,  are  paraphernal. 

We  do  not  consider  the  words  ^*  dowry,  settlement,  constitution  de  dot,*'  as 
sacramental.  Quia  in  stipulatione  nan  est  necessarie  dotis  adjectio,  etiam  in  do- 
natione  tantumdem  ducimus.  But,  though  those  very  words  are  not  indispensable, 
the  marriage  contract  under  the  Code  of  1808  should  contain  words  of  equivalent 
import,  clearly  indicating  the  intention  of  the  wife  to  clothe  her  property  with  a 
dotal  character.  For  it  must  be  observed,  that  in  making  it  so  she  is  in  reality 
impairing  her  own  rights.  The  whole  income  of  the  dotal  property  belongs 
to  the  husband  for  the  purposes  of  the  moiiiage.  He  has  the  sole  administra- 
tion; and  the  wife  cannot  deprive  him  of  it.  If  an  immovable  it  is  inalienable 
during  the  marriage,  except  in  a  limited  class  of  cases.     Arts.  28,  29.   36  lb. 
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But  on  the  oontraiy,  the  paraphenial  property  of  the  wife,  under  that  code,  is  Succbssion  or 
in  a  much  larger  sense  her  own,  and  under  her  own  control.  She  had  the 
administration  and  enjoyment  of  it ;  she  was  bound  to  contribute  only  one  third 
of  her  income  towards  the  matrimonial  expenses,  and  might  alienate  it  with  the 
authorisation  of  the  husband,  or  if  he  should  not  give  it,  with  the  authorisation 
of  a  court  of  justice.  Arts.  51,  58.  The  constitution  of  dowry  by  the  wife  is 
therefore  in  the  nature  of  a  gift ;  and  an  intention  to  give  must  be  clear  and  un- 
equivocal. Nemo  facile  presumptur  donare.  The  same  conclusion  results  from 
ibe  consideration  that  the  paraphernal  character  of  the  wife's  property  is  the 
general  rale,  and  dotal  the  exception.  La  constitution  d'une  dot  ne  se  pr6sume< 
d'ailleurs  jamais:  celui  qui  attribu6  k  une  chose  la  quality  dot&le,  doit  prouver 
cette  quality.     Mackeiday,  Instd.  de  Droit  Remain,  268. 

Applying  these  principles  to  the  case  at  bar  we  are  unable  to  deduce,  from  the 
instrument  a  clear  intention  on  the  part  of  Mrs.  Rivet  to  clothe  her  property 
with  the  dotal  character.  The  expressions  dowry,  settlement,-  constitution,  are 
jiowhere  used,  nor  language  of  equivalent  import  The  only  words  which  would 
seem  to  indicate  such  an  mtention,  we  mean  the  words  bought  and  rtstitution, 
are  susceptible  of  an  interpretation  quite  consistent  with  an  intention  to  leave 
the  wife's  estate  under  the  dominion  of  the  general  rule.  These  words  are 
used  with  reference  to  tiie  property  both  of  the  husband  and  wife ;  and  the 
object  of  the  recital  of  what  they  respectively  owned  may  aU  have  been  to  avoid 
discussions,  at  the  dissolution  of  the  marriage,  as  to  what  property  the  parties 
owned  before  marriage,  and  what  was  acquhred  during  the  marriage.  For,  by 
the  contract,  the  survivor  was  to  have  the  usufruct  of  the  entire  community. 
See  also  Rian  v,  Rian^s  Syndics f  4  Martin,  342,  591.  Duranton,  liv.  3,  tit.  5. 
§  333,  et  stq. 

It  is  proper  to  observe  that  the  Code  of  1825  uses  broader  language  than  that 
of  1808  iu  declaring  what  property  is  to  be  considered  dotal.     See  Art.  2318,  &c. 

Being  of  opinion  that  the  interest  of  tihe  Widow  Rivet  in  the  succession  of 
her  parents  was  paraphernal,  it  was  incumbent  upon  her  to  prove  that  the  share 
which  was  allotted  to  her  by  the  partition,  prepared  by  the  parish  judge  after  her 
marriage,  was  received  by  her  husband. 

It  is  therefbre  decreed,  that  so  much  of  the  judgment  of  the  court  below  aa 
sustains  the  privilege  of  /.  H.  Rils  for  S250  be  affirmed.  And  it  is  further  de- 
creed, that  so  much  of  the  judgment  as  dismisses  the  opposition  of  J.  H,  RilSf 
be  reversed,  and  that  said  opposition  be  remanded  for  a  new  trial,  and  for  further 
proceedings  according  to  law ;  the  costs  of  the  appeals  to  be  paid  by  the  said 
Widcto  Rivet. 


J.  C.  Bkattt  V,  Celkste  Tanner. 

In  a  smt  by  the  bolder  of  a  ix>te  agaixuit  the  maker,  where  the  payee  has  transferred  it, 
the  plaintiff  is  bound  to  prove  the  endorsement  of  the  payee,  before  he  can  recover. 

APPEAL  by  phuntiff  from  the  District  Ck>urt  of  Terrebonne,  RandalU  J- 
J.  C.  and  A.  Beatty,  for  appellant.    The  judgment  of  the  court  was 
pronounced  by 

19 
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Beatty  Slidell,  J.    The  plaintiff  has  not  proved  the  endorsement  of  the  payee* 

mm 

Tanner.  <^^  cannot,  therefore,  recover  against  the  maker  of  the  note.  It  is  therefore 
decreed,  that  the  judgment  of  tihe  district  court  be  reversed,  and  that  there 
be  judgment  as  in  case  of  non-suit;  the  plaintiff  paying  costs  in  both  courts. 


^^^^^^^^^^t0^^^^^^^^^^^^^^^^*^^^*^^*^^^^^^^^t^^^^*^^l^^>^^^^^^*^^^ 


William   M,  Shaw,  Tutor,  v.  Zebulon  York  et  al. 

Whero  a  testator  institatei  certain  penona  ai  beirt,  in  general  terms,  and  directs  that 
they  ahoold  receive  ten  per  cent  interest  on  a  certain  debt  due  him,  which  comprised  all 
the  property  belonging  to  him  at  the  date  of  the  will,  and  he  afterwards  aoqaires  other 
property,  the  heirs  thas  institated  are  entitled  to  the  property  snbseqaentiy  aoqoired, 
and  the  directions  given  in  the  will  do  not  restrain  the  effect  of  the  institution  in  general 
terms. 


APPEAL  from  the  District  Court  of  Concordia*  Farrar^  J. 
Stacey  and  Sparrow^  for  plaintiff,  contended  :  1.  The  intention  of  the  tes- 
tator is  to  be  ascertained  from  the  terms  of  the  will  alone,  if  these  are  po8itive« 
clear,  and  distinct ;  but,  when  the  will  is  in  the  least  vague,  or  doubtful,  as  to 
its  meaning,  his  intentions  are  to  be  gathered  irom  all  the  concomitant  acts  and 
circumstances  derived  from  other  sources.  (C.  C.  1705,  1708 ;  7  R.  Kep. 
427,  428 ;  Duranton,  vd.  9,  Nos.  361,  363 ;  2  Ann.  Rep.,  581,)  and  especial^ 
from  his  acts  and  declarations.  1st  Ann.  Rep.  455,  456.  Now,  all  the  circum- 
stances, acts,  and  declarations  of  the  deceased,  which  have  been  without  objec- 
tion received  in  evidence,  prove  conclusively,  that  it  was  his  intention  to  give 
to  his  nephew  and  niece  all  the  property  of  which  he  should  die  owner,  with 
the  exception  of  the  particular  lesacy  made  by  him. 

2.  He  instituted  them  his  heirs,  wat  is,  his  universal  testamentary  heirs.  C.  C. 
art.  1663.  Pothier,vol.  13,  p.82,200,  209.  Duranton 9,  nos.  178, 179.  Redirects 
his  executors  to  dispose  of  the  whole  of  his  estate  according  to  his  will.  They 
could  act  only  after  his  death,  and  would,  of  course,  take  his  estate  as  he  might 
leave  it.  He  evidently  did  not  intend  to  die  intestate  as  to  any  portion  of  his 
properly.  He  simply  expressed  his  wishes  as  to  the  future  investment  of  that 
poition  of  his  estate  in  Uie  hands  of  Dr,  Jenkins.  It  was  then  only  $3,000, 
but  was  all  his  property  except  the  specific  legacy.  This  imposed  no  restric- 
tion upon  the  institution  of  heir,  which  could  only  take  effect  after  his  death. 
C.  C.  1455.  4  N.  S.  428.  The  decision  in  the  case  of  Shane  and  Withers  v. 
Withers^  Legatees^  8  La.  Rep.  489,  496,  lays  down  the  true  principles  upon 
which  the  present  case  should  be  decided. 

3.  The  institution  of  heir  by  the  testator,  which  could  have  effect  only 
after  his  death,  can  be  viewed  in  no  other  light  than  as  a  disposition  of 
all  his  property  at  the  time  when  the  disposition  should  take  effect.  The 
construction  contended  for  by  the  defendants  would  render  the  will  entirely 
contingent:  that  is,  that  it  was  restricted  to  the  $3000  then  in  the  hands 
of  Dr,  Jenkins,  If  this  amount  had  been  withdrawn  by  the  testator,  previous 
to  his  death,  the  legacy  being  a  conditional  one,  would  have  failed  entirely. 
But  this  was  not  his  intention.  He  simply  declared  what  was  then  the  bulk 
of  his  property ;  where  it  was  to  be  found  ;  and  lastly,  the  manner  in  which  he 
wished  it  to  be  managed  and  administered  for  the  benefit  of  the  legatees.  A 
similar  question  is  well  reasoned  in  2d  Ann.  Rep.  581,  582.  It  is  earnestly 
hoped  and  believed,  that  the  evident  and  benevolent  intentions  of  the  testator, 
their  uncle,  in  favor  of  his  indigent  and  bereaved  nephew  and  niece,  can  be 
legally  sustained  to  their  full  extent,  and  that  ttie  judgment  of  the  district 
court  will  be  affirmed. 

B.  B.  Shato,  for  defendant.    The  judgment  of  the  court  was  pronounced  by 

RosT,  J.    Richard  Gegan  made  a  will  by  which  he  instituted  Margaret 

and  William  Gegan^  two  orphan  children  of  one  of  his  brothers,  who  were 

then  under  his  care,  his  heirs.     The  testator  then  goes  on  to  say,  that  he  be- 
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qneathes  to  tfaem  the  sum  of  three  thouBand  dollars,  to  be  allowed  to  remain,  Shaw 
afl  it  was  then,  in  the  hands  of  Dr,  John  C  Jenkinst  at  an  interest  of  ten  per  York. 
cent  per  annnm ;  the  interest  to  be  applied  to  their  maintenance  and  education. 
He  further  bequeathed  three  hundred  dollars,  out  of  a  particular  fund,  for 
charitable  purposes,  and  directed  the  executors  named  to  dispose  of  his  property 
as  above  direeUd.  Between  the  date  of  his  will  and  that  of  his  death,  he 
acquired  a  considerable  amount  of  property,  which  the  executor  and  curator, 
and  the  attorney  of  absent  heirs  allege,  did  not  pass  under  the  will,  and  has 
been  inherited  by  the  collateral  relations  of  the  testator,  he  having  left  neither 
ascendants  nor  descendants. 

This  action  has  been  instituted  by  the  tutor  of  the  legatees,  for  the  purpose 
of  testing  that  question ;  the  prayer  of  the  petition  is,  that  the  executor  be  com- 
peOed  to  account  to  the  plaintiff,  and  to  deliver  to  him  all  the  property  left  by 
the  testator  at  the  time  of  his  death.  The  heirs  at  law  all  reside  out  of  the 
State,  and  appear  in  these  proceedings  by  the  curator  and  the  attorney  appointed 
to  represent  them.  There  was  judgment  in  fa?or  of  the  plaintiff,  and  the 
defendants  appealed. 

Under  &e  authority  of  the  case  of  Shane  and  Wiihers  ▼.  Withers*  Legatees, 
8  L.  R.  496,  and  Clark  and  o(htrs  v.  Preston,  executor,  we  are  of  opinion,  that 
the  words  of  &e  will,  **  I  hereby  constitute  the  children  of  ray  brother  WiL- 
liam  Oegan,  my  heirs,"  and  the  directions  given  to  the  executor,  to  dispose 
of  his  property  in  the  manner  provided  by  the  will,  sufficiently  show  that  he 
did  not  intend  to  die  intestate,  for  any  portion  of  his  property,  and  that  the 
mention  of  the  principal  object  of  which  it  consisted  at  that  time  cannot  be 
construed  so  as  to  restrain  the  institution  of  heirs,  made  in  general  terms. 
Ward  on  Legacies,  p.  214,  and  cases  cited. 

The  evidence  of  the  acts  and  declarations  of  the  testator,  which  have  been 
received  without  objection  places  beyond  all  doubt  his  intention  to  give  to  his 
nephew  and  niece  all  the  properQr  of  which  he  should  die  possessed,  with  the 
exception  of  the  particular  legacy  mentioned  in  the  will. 

Judgment  affirmed,  with  costs. 


Jambs  M.  Lancaster  v.  Luct  Carriel. 

Tho  preacription  of  five  yean,  ander  C.  C.  3505,  doeg  not  apply  to  notei  not  negotiable. 

The  service  of  citation  apon  a  free  white  person,  above  the  age  of  foarteen,  living  and  resi- 
ding at  the  domicil  of  the  defendant,  she  being  absent,  is  not  safficient.  The  retam  mast 
show  ttiat  the  service  was  made  at  the  domicil.    C.  P.  SOi. 

APPEAL  by  defendant  from  the  District  Court  of  Madison.     Snyder,  J. 
J.  B.  Beamiss,  for  appellee.    H.  Short,  for  appellant.    The  judgment  of 
die  court  was  pronounced  by 

Ro4T,  J.  This  action  was  instituted  upon  a  note  not  negotiable.  There  vras 
a  judgment  by  default,  which,  after  the  legal  delays,  was  made  final,  and  the 
defendant  appealed. 

The  defendant  has  pleaded  in  this  court  the  prescription  of  ftve  years,  and  has 
assigned  the  following  grounds  of  error  in  the  judgment:  Ist.  That  she  was  not 
served  with  a  copy  of  the  petition  and  citation,  as  required  by  law.  2d.  That 
the  judgment  decrees  the  defendant  to  pay  interest  from  the  1st  of  January, 
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Lancastbr  1843,  when  the  law  only  allows,  and  the  plaintiff  only  daims,  interest  from  ^le 
Carrikl.      judicial  demand,  which  was  subsequent  to  that  date. 

She  prays  that  the  cause  be  remanded  for  further  proceedings. 

The  note  not  being  negotiable  is  not  subject  to  the  prescription  of  &Ye  yeaiVf 
under  art.  3505  of  the  code. 

The  return  of  the  sheriff  on  the  citation  is  as  foDows :  *'  Received  Slst  day 
of  March,  1849,  and  served  on  the  28th  day  of  the  same  month  and  year,  by 
handing  a  certified  copy  of  the  within  citation  and  of  the  petitagn  to  Mrs.  Seale^ 
a  free  white  person,  above  the  age  of  fourteen,  living  and  residing  at  the  domicil 
of  the  defendant,  she  being  absent  at  the  time.       Saml.  Ajtderson,  Sheriff. 

The  sheriff  does  not  state  that  the  service  was  made  at  the  domicil  of  the  de- 
fendant. Under  art.  201,  C.  P.,  the  omission  is  fatal.  Huntstock  y»  His  Creditors^ 
10  L.  R.  488.  State  y.  Johnson  etal.t  12  L.  R.  550.  Ballard  tt  aU  v.  Leeds 
Administrator,  14  L.  R.  212. 

If  the  service  had  been  regular,  there  was  error  in  the  judgment  in  tlus,  that 
interest  should  only  have  been  allowed  from  the  judicial  demand. 

It  is  therefore  ordered,  that  the  judgment  in  this  case  be  reversed,  and  the 
case  remanded  for  further  proceedings  according  to  law ;  the  plaintiff  and  ap- 
pellee paying  the  costs  of  this  appeal. 
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J.  B.  LbDufp,  f.  la.  c.,r.  Widow  A.Porghe  and  L.  Carmouchb. 

Where  a  party  takes  upon  bimself  the  lelection  of  a  penon  to  do  a  certein  job  of  work,  he 
takei  apon  himself  the  risk  of  skill  if  the  contractor  employs  the  person  thus  selected. 

APPEAL  from  the  District  Court  of  Point  Coupe6,  Farrar,  J. 
-4.  Provosty,  for  plaintiff,  contended :  We  rely  upon  the  following  points : 
Ist.  That  the  court  erred  in  admitting  proof  of  damages  sustained  by  defendants, 
either  for  delay  or  otherwise,  as  it  was  not  alleged  nor  proved  that  they  put 
plaintiff  in  mora.  See  bill  of  exception.  2d.  That  defendants  took  upon  them- 
selves the  risk  of  the  work  when  the  contract  was  made;  and,  besides,  received 
it  without  objection  when  completed.  7th,  R.  R.  131.  3d,  R.  06,  R.  10.  3d,  2 
R.  1.  3d.  That  the  defendants  did  not  suffer  the  damages  alleged  and  claimed ; 
that  if  they  did,  they  were  caused  by  their  own  act,  at  any  rate,  that  they  never 
entered  into  the  contemplation  of  the  parties  at  the  time  of  the  contract,  and 
were  not  even  the  direct  and  immediate  consequence  of  plaintiff^s  fault. 

Ist.  For  a  full  statement  of  our  objections,  we  refer  to  our  bill  of  exception 
and  to  the  following  authorities:  14th  L.  R.  81;  5th  L.  R.  416;  Morton  w^ 
Pits,  Ist  Ann.  333. 

2d.  The  defendants  took  upon  themselves  the  risk  of  the  work.  The  evidence 
in  this  point  is  conclusive :  plaintiff  would  not  assume  the  work ;  he  alleged  his 
inexperience  as  a  kettle  setter;  yet  defendants  insisted  in  his  undertaking  it, 
because  it  was  easier  to  get  along  with  him,  a  man  of  color  and  well  known,  than 
with  white  men  (Americans)  who,  he  said,  "  did  not  behave  well ;"  plaintiff  still 
asserting  his  incapacity,  defendants  pointed  out  to  him  his  brother  Honore  Le 
X)ttjf,  who  to  their  knowledge,  they  said,  was  a  very  competent  workman ;  then, 
and  then  only,  plaintiff  agreed  on  condition  that  his  brother  should  help  him, 
adding  that  otherwise  he  would  not  contract.  HonorS  LeDuff  was  employed. 
The  defendants  wanted  but  one  chimney,  to  which  Honori  objected,  stating  ha 
preferred  two  chimneys  for  the  furnaces,  as  was  customary.  The  defendants 
insisted  upoa  one  chimney,  although  Honori  said  he  had  a  bad  opinion  of  the 
plan. 

3d.  That  as  a  matter  of  fact,  the  defendants  did  not  suffer  the  damages  com- 
plained of  from  any  fault  of  the  plaintiff  or  the  work  done;  and  that  even  under 
ordinary  circumstances,  we  could  not  be  made  responsible  for  the  damages,  sup- 
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posing  them  proved ;  for  it  will  readily  be  perceived  that  when  the  contract  was  LzDvrr 

formed,  such  damages  never  entered  into  the  contemplation  of  the  parties,  and  p    ^' 

are  not  even  the  direct  and  immediate  consequence  of  piaintiff*»  faults.     C.  C.  '^orcrb. 
art.  1928,  sec.  1  and  2.     Poth.  Oblig.,  Nos.  160  and  161. 

T.  /.  Cooley,  for  defendants,  contended :  1.  The  testimony  to  prove  the 
damages  suffered  by  defendants,  in  consequence  of  defective  work  of  plaintiff, 
was  properly  admitted.  Morton  v.  Pollard,  9  L.  R.  174.  C.  C.  art.  1927,  No. 
1.  2.  If  the  defendants  were  entitled  to  a  deduction  for  work  not  done,  and  for 
the  price  of  re-setting  the  kettles,  it  must  be  because  the  jury  were  clearly  of 
opinion  that  the  plaintiflf's  work  was  unskilfully  done,  and  tibat  his  contract  was 
not  complied  with.  If  so,  defendants  were  cleartf  entitled  to  damages  which 
they  suffered  in  consequence  of  that  unskilful  work.     C.  C.  1928. 

What  damages  entered  into  the  contemplation  of  the  parties  at  the  time  of  the 
contract?  Both  parties  knew  that  a  set  of  sugar  kettles  cannot  be  tried  until  the 
sugarcane  crop  is  ripe;  and  that  then,  if  the  kettles  do  not  work  properly,  time 
win  be  necessarily  lost  beforo  the  kettles  can  be  re-set  or  repaired;  and  time, 
during  the  grinding  season,  is  all  important.  They  knew,  too,  that  in  such  cases 
a  prudent  man  will  put  his  canes  in  wind  row;  and  that  a  loss  is  always  suffered 
in  consequence  thereof.  Therefore,  under  the  rule,  plaintiff  is  liable  for  that 
loss,  as  established  by  the  testimony. 

They  knew  that  if  the  kettles  were  unskilfully  set,  more  wood  would  be  con- 
sumed than  is  necessary  for  a  good  set.  Therefore,  plaintiff  is  liable  for  the 
excess  of  wood  burnt,  as  established  by  the  testimony. 

T%ey  knew  that  if  the  kettles  were  so  badly  set  as  to  require  their  being  torn 
down  during  the  grinding  or  any  other  season,  that  they  must  not  only  be  re-set, 
and  the  price  to  the  contractor  paid,  but  that  all  new  materials  must  be  paid  for ; 
the  labor  of  slaves  furnished  to  assist  in  setting  them  up ;  the  board  of  workmen, 
&c.,  must' all  be  paid  for;  and  that  these  expenses  were  the  direct  result  of  the 
bad  work  put  up.  For  how  else  can  the  defendants  be  compensated  for  their 
losses  occa«oned  by  the  plaintiff's  bad  work  ? 

If  these  losses  and  damages  were  the  direct  consequences  of  the  unskilful 
manner  of  setting  up  the  kettles,  they  must  have  been  in  the  contemplation  of 
the  parties  at  the  time  of  the  contract.  Duranton  des  Contrats  et  Obligations, 
lib.  iii,  tit.  3,  sec.  4,  No.  478. 

The  jury  allowed  defendants  S200for  re-setting  the  kettles ;  but  on  what  prin- 
ciple did  they  refuse  to  allow  also  $20  paid  to  F.  LievLX  for  trimming  the  kettles  ? 

Besides,  ti[ie  work  was  so  unskilfully  and  so  badly  done,  and  such  improper 
materials  were  used  in  the  work,  that  the  plaintiff  was  guilty  of  fraud,  and  is 
liable  bo  all  the  damages  that  resulted  from  the  improper  execution  of  his  con- 
tract. Magna  negligentia^  culpa  est ;  magna  culpa  dolus  est,  L.  226,  ff.  de 
Verb.  Oblig. 

By  his  undertaking  he  held  himself  up  as  a  kettle  setter,  work  which  requires 
great  skill  and  experience,  in  which  great  modifications  on  scientific  principles 
have  been  made  within  a  few  years  back,  and  it  turns  out  that  the  person  to 
whom  he  confided  the  work  imbibed  his  principles  of  sugar  kettle  setting  from 
Matre  Lambert  forty  years  ago,  (see  testimony  of  Honore  LeDuff,  who  set  the 
kettles  for  plaintiff,  where  he  says  he  is  fifty -five  years  old,)  and  that  after  setting 
a  number  of  sets  of  kettles,  he  had  abandoned  the  business  for  some  fifteen  or 
sixteen  years.  The  defendant,  Carmoucke,  believed  that  he  was  a  good  kettle 
setter,  and  he  was  in  perfect  good  faith. 

3d.  If  the  court  should  find  the  virdict  of  the  juiy  correct,  the  judgment  on 
it  must  be  reversed;  for  it  allows  interest  on  the  sum  allowed  by  the  verdict  from 
judicial  demand,  whflst  the  verdict  does  not  allow  any  interest.  See  verdict 
and  judgment.     5  N.  S.  449,  462.    7  N.  S.  224.     8  N.  S.  263.     2  L.  R.  157. 

The  judgment  of  the  court  was  pronounced  by 

Host,  J.  This  is  an  action  for  work  and  labor  done  according  to  three  distinct 
building  contracts  entered  into,  verbally,  between  the  plaintiff  and  the  defendants. 
There  is  no  controversy  before  us  about  two  of  the  contracts.  The  other  was 
for  the  putting  up  of  a  set  of  sugar  kettles  and  a  chimney.  The  defendants 
allege  that  the  work  was  completed  too  late,  and  that  the  kettles  were  so  unskil- 
fully put  up  that  they  could  not  be  used,  and  had  to  be  taken  down  and  re-set 
during  the  grinding  sea«on ;  they  ckiim  damages  in  reconvention. 
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LkDuff  The  case  was  tried  before  a  jnry,  who  deducted  $200  on  aeconnt  of  the  de- 

PoRCHi.  foctive  work  in  setting  up  the  kettles ;  and  judgment  was  entered  accordingly ; 
the  defendants  have  appealed,  and  the  pkuntiff  asks  that  the  judgment  be  amended, 
and  that  the  $200  deducted  by  the  jury  be  allowed  to  him. 

It  is  proved  that  the  defendant,  Carmouche,  asked  several  times  of  the  plaintiff 
to  set  his  kettles,  saying  that  he  preferred  him  to  American  workmen,  and  ipnng 
his  reasons  for  the  preference :  he  said  that  he  knew  Honor^  LeDuff\  the  brother 
of  the  plaintiff,  to  be  a  good  kettle  setter,  and  that  he  believed  him  fully  compe- 
tent to  set  his  kettles.  The.^laintiff  then  said,  that  if  his  brother  consented  to 
do  the  work,  he  would  undertake  it;  otherwise  he  would  not,  he  not  pretending 
to  be  a  kettle  setter. 

Honors  LeDuff  accepted  the  proposal  and  put  up  the  kettles.  The  defendants, 
in  selecting,  as  they  did,  the  person  who  was  to  do  the  worii,  took  upon  them- 
selves the  risk  of  his  want  of  skill,  and  roleased  the  plaintiff  from  all  rosponsibi- 
lity  by  reason  thereof.  Their  agreement  was  that  they  would  pay  the  plaintiff 
two  hundred  and  fifty  dollars  for  the  setting  of  his  kettles,  if  he  would  get 
Honari  LeDuff  to  set  them.  The  only  obligiition  which  the  plaintiff  contracted 
was  to  get  Honori  to  do  the  work.  He  has  complied  with  that  obligation  and  is 
entitled  to  be  paid. 

It  is  therefore  ordered  that  the  judgment  in  this  case  be  amended,  so  as  to  be 
In  favor  of  the  plaintiff  for  nine  hundred  and  twenty  dollars;  and  that  as  amended 
it  be  affirmed,  with  costs  in  both  courts. 
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David  Hamilton  v.  Hsnrt  H.  Huest,  et  al. 

Where  the  plaintiff  reiides  in  a  different  parish  from  the  one  in  which  he  sues  the  defendant 
the  latter  may,  under  the  act  of  1839  amending  art.  375  C.  P.,  reconvene  against  tlie  plaintiff 
for  any  caose  of  action. 

Where  property  aeixed  on  aeqaestration  haa  been  lost  by  the  negligence  of  the  aheriff,  the 
plaintiff  if  liable  if  the  aeqneatration  waa  illegally  iasned ;  and  it  la  not  neceaaary  to  make 
the  aheriff  a  party,  when  the  defendant  seeka  to  recover  hia  damages  of  the  plaintiff. 

APPEAL  from  the  District  Court  of  Point  Coup6e.  Farrar,  J.  C.  Ratliff^ 
for  plaintiff,  contended :  1  st.  Plaintiff  contends  that  his  demand  was  fully 
made  out.  2d.  That  piaintifTs  motion  to  strike  out  defendant's  plea  in  recon- 
vention should  have  been  sustained.  3d.  That  the  court  erred  in  permitting  any 
testimony  to  go  to  the  jury  in  relation  to  the  loss  of  the  boat  while  in  the  hands 
of  the  sheriff,  and  to  prove  the  damage  consequent  upon  her  loss,  as  the  sheriff 
had  no  opportunity  of  showing  that  he  had  discharged  his  duty  in  that  respect. 
Plaintiff's  objections  should  have  been  sustained.  4th.  The  damages  assessed, 
if  the  testimony  was  properly  received,  are  excessive  and  unsupported  by  the 
evidence.  See  case  of  BonabU  v.  Boultny^  Sheriff,  1  R.  R.  292.  5th.  The 
sequestration  properly  issued,  and  defendant  has  no  cause  of  complaint  in  that 
respect  .See  C.  P.  art.  275,  sec.  7.  Also  act  of  20th  March,  1839,  sec.  6.  6t]i. 
The  defence  that  the  ferry  charter  was  forfeited,  is  untenable,  as  no  person  has 
a  right  to  complain.  State  alone  can  have  the  charter  declared  forfeited.  In 
this  case  Hamilton  only  sold  his  right  to  the  ferry  charter  such  as  it  was.  See 
act  of  sale  from  Hamilton  to  Hurst,  7th.  A  party  is  not  bound  to  repair  the 
damage  which  he  may  cause  to  another  in  the  exercise  of  his  legal  rights.  Henry 
V.  Dj^lho,  14  L.  R.  48.  8th.  Plaintiff  gave  through  his  counsel  written  in- 
structions to  the  sheriff  how  to  proceed  in  the  management  of  the  boat  while 
under  sequestration.  It  is  not  pretended  that  the  boat  was  lost  in  consequence 
of  these  instructions;  nor  does  the  testimony  any  where  make  it  even  probablei 


NEW  ORLEANS,  FEBRUARY,  1860.  151 


r. 
HCIIST. 


much  less  c^tain,  that  &e  boat  was  lost  by  negligence,  carelessness,  or  mis-     Hamilton 
management  of  the  sheriff  or  plaintiff. 

For  these  reasons  the  verdict  of  the  jury  efaonld  be  set  aside ;  the  judgment 
reversed ;  defendant's  demand  in  reconvention  rejected,  and  plaintiff  have  judg- 
ment for  the  whole  amount  of  his  demand,  with  a  vendor's  privilege  on  the  boat, 
&Cm  as  prayed  for." 

S,  A.  LacosU  and  A.  Provosti/f  for  defendant,  contended:  The  defendant's 
motion  to  set  aside  the  sequestration  should  have  prevailed,  not  only  on  the  third 
ground,  which  was  the  only  one  submitted  to  the  jury,  but  also  on  the  two  first 
points :  For  the  bond,  the  sum  of  which  was  not  determined  by  the  court  as 
required  by  C.  P.  art.  276,  was  clearly  insufficient  in  amount ;  it  should  have 
been  for  an  amount  sufficient  to  compensate  the  defendant,  not  only  for  all  dam- 
age which  he  could  sustain,  but  also  for  the  privation  of  the  revenue  during  the 
pendency  of  the  suit.  C.  P.  art.  277.  The  bond  was  for  only  eighteen  hundred 
doOars,  just  the  price  at  which  the  boat  was  sold  by  plaintiff  to  defendant;  but 
its  value  was  greatty  enhanced  by  the  repairs,  which  cost  defendant  nine  hundred 
doUarB,  and  the  revenue  was  from  four  to  five  hundred  dollars  per  month;  of  all 
of  which  defendant  was  deprived.  Besides,  applicant  should  have  made  oath 
Uiat  he  feared  that  defendant  having  possession  of  the  property  **  should  remove 
it  beyond  the  limits  of  the  State  during  the  pendeccy  of  the  suit,"  5  N.  S.  43  ; 
5  L.  R.  345 ;  11  R.  R.  151 ;  for  plaintifif  did  not  sue  for  the  possession  of 
the  property.     Act  of  1839. 

Tiiere  are  some  questions  of  law  raised  by  plaintifif 's  counsel  in  the  lower 
court,  which  may  be  briefly  noticed  here.  The  first  is  a  motion  to  strike  out 
defendant's  plea  in  reconvention : 

Ist  **  Because  the  matters  set  up  are  not  connected  with  and  incidental  to 
the  principal  demand." 

It  is  a  sufiScient  answer  to  his  ground  to  say  that  plaintiff  resides  in  a  different 
parish  from  the  defendant,  and  that  the  latter  had  a  right  to  reconvene  against  the 
former  for  any  cause.    Act  of  Mardi  20, 1839,  sec.  7,  4  R.  R.  1. 

2d.  Because  the  matters  set  up  in  the  reconventional  demand  are  based  on  in- 
juries resulting  fhim  the  alleged  illegal  acts  of  the  sherifif,  for  which  plaintifif  is 
not  responsible ;  and  3d.  Because  the  sherifif 's  acts  cannot  be  inquired  into,  as 
the  case  now  stands. 

By  a  reference  to  defendant's  answer  the  court  will  perceive  that  the  position 
assumed  by  plaintafifs  counsel  is  incorrect.  The  defendant  claims  damages  for 
having  been  deprived  of  the  use  of  the  boat,  and  the  privilege  of  crossing  persons 
and  things  across  the  river  between  Bayou  Sara  and  Pointe  Coupee,  as  well  as 
for  the  loss  of  the  boat. 

It  is  ^Dved  beyond  question  that  the  sequestration  was  improperiy  sued  out ; 
and  it  is  a  settled  principle  that  where  a  sequestration  has  been  illegally  sued  out, 
the  true  standard  of  damages  is  the  probable  loss  sustained  by  the  defendant. 
**  He  should  be  placed  as  nearly  as  possible  in  the  situation  he  would  have  been 
in  bad  the  sequestration  not  been  issued."  6  L.  R.  266.  11  R.  R.  145.  How 
then  could  the  defendant  have  established  the  damages  sustained  by  him,  if  he 
had  been  prevented  from  proving  the  loss  of  his  property,  after  the  unlawful  se- 
qaestration;  no  matter  by  whose  fault  that  loss  occurred?  How  could  the  court 
and  jury,  in  the  absence  of  such  proof,  have  placed  him  in  the  situation  he  was 
previous  to  the  sequestration  ? 

Id  the  case  of  Rodriguez  and  VcLBtant^  11  L.  R.  167,  the  Supreme  Court  re- 
fased  to  allow  to  the  defendant  the  value  of  his  slave,  who  had  died  while  de- 
tuned m  prison  under  a  writ  of  sequestration.  But  the  court  said :  ^'We  think 
the  testimony  10  vague,  and  does  not  show  with  sufficient  certainty  that  the  death 
of  the  slave  was  caused  by  any  disease  arising  from  his  detention  in  jail." 

In  the  case  before  this  court,  the  testimony  is  direct  and  positive,  lliat  the  pro- 
perty sequestered  would  not  have  been  lost  if  it  had  been  sufifered  to  renuiin  in 
defendant's  possession. 

But  we  contend,  that  the  plaintifif  is  responsible  for  afl  the  consequences  of  hie 
wrongful  seizure ;  even  for  the  acts  of  the  sherifif.  Art.  2949  of  the  Civil  Code 
says :  *«The  appointment  of  a  judicial  guardian  produces,  between  the  person 
■sizing  and  the  guardian,  reciprocal  obligations.  The  guardian  must  use,  for  the 
preservation  of  the  effects  seized,  the  care  of  a  prudent  fether  of  a  family ;  he 
must  produce  them,  either  for  the  discharge  of  the  person  who  has  seized  them 
for  sale,  or  to  the  person  against  whom  the^  execution  was  levied,  in  case  the 
seizure  be  raised." 


i 
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UAjfiLToif .       TroploDg  in  commentiDg  upon  this  article,  C.  N.  art.  1962,  sayg:  **  Quoiqn*il 

^'  en  soit,  c'est  au  nom  da  saisissHOt  que  la  justice  fait  ce  d6p6t ;  des  lore  lo  aaisis- 

*''"^'       sant  est  censd  avoir  contract^  avec  le  gardien,  et  le  gardien  avec  le  saisissant.    Le 

premier  est  tenu  k  I'egard  du  second  de  toutes  les  obligations  ^nonc^es  par  lea 

articles  1947  et  1948 :  le  second  est  tenu  envers  le  premier  des  obligations  dont 

les  articles  1927  et  suiv.  donnent  le  detail.*' ^*C'est  pourquoi  Particle  1962, 

apr^s  avoir  mis  le  gardien  en  presence  du  saisissant,  decide  d*une  mani^re  g6- 
n6rale,  qu'il  est  tenu,  par  la  conservation  des  effets  saisis,  des  soins  du  bon  p^re 
de  famille." Le  contrat  de  d6pdt  n'est  cense  intervenir  qu^entre  le  saisis- 
sant, repr6sent6  par  Phuissier,  et  le  d^positaire  nomm6  par  celuici :  Le  saisi  n'j 
est  pas  partie ;  il  est  penitus  extranens.  Troplong,  I>ep6t  et  S^questre,  Nos.  278 
et  seq. 

But  ttie  point  is  no  longer  an  open  one  since  the  case  of  Jones  v.  Doles,  3d 
Ann.  p.  589. 

The  damages  assessed  by  the  jury  are  far  from  being  excessive.  The  steam 
boat  alone  was  estimated  by  two  witnesses  to  be  wor£h  two  thousand  dollars. 
The  repairs  put  upon  her  after  the  sale,  cost  the  defendant  nine  hundred  dollars. 
It  is  proved  also,  that  his  profits,  during  the  business  season,  would  have  been 
firom  three  to  four  hundred  dollars  per  month.  He  had  been  deprived  of  the 
use  of  his  property  during  seven  months,  when  the  case  was  finall^  decide^.*' 

The  judgment  of  the  court  was  pronounced  by 

RosT,  J.  The  plaintiff  sold  a  steam  ferry  boat,  a  feny  flat  boat  and  the  right 
of  keeping  the  ferry  to  defendant,  who  gave  him  three  promissory  notes,  with 
his  co-defendant  as  surety.  When  the  first  note  became  due  this  action  was 
instituted  upon  it  and  the  two  others;  and  the  plaintiff,  alleging  that  he  had  just 
reason  to  fear  that  the  defendant  Hurst  would  conceal,  part  with  or  dispose  of 
the  boat  pending  the  suit,  and  thus  prevent  him  from  recovering  any  portion  of 
his  debt,  obtained  a  writ  of  sequestration ;  under  which  the  sheriff  took  possession 
of  the  boat. 

Hurst  moved  to  set  aside  the  sequestration;  and  further  answered,  denying  the 
allegations  of  the  petition,  except  the  signature  of  the  notes,  and  alleging  that  the 
charter  sold  to  him  by  the  plaintiff  had  become  forfeited  before  the  sale,  by  va- 
rious acts  and  omissions  of  the  said  plaintiff,  by  reason  whereof  the  consideration 
of  the  notes  had  failed.  The  defendant,  then  assuming  the  position  of  plaintiff* 
in  reconvention,  charges  that  the  sequestration  issued  wrongfully,  and  without 
cause ;  that  he  was  unjustiy  deprived  of  the  use  of  his  property,  and  that  while 
out  of  his  possession  the  steam  ferry  boat  was  sunk,  throu^  the  gross  neglect 
and  total  want  of  experience  of  the  plaintiff  or  of  his  agent;  that  the  plcuntiff 
neglected  to  take  any  steps  to  raise  it;  in  consequence  of  which  it  is  now  a  com- 
plete wreck.  He  claims  five  thousand  dollars  da&uges  in  reconvention.  The 
other  defendant  adopted  this  defence. 

The  motion  to  set  aside  the  sequestration  failed ;  and  the  cause  was  tried  before 
a  jury,  who  returned  the  following  verdict :  **We,  the  juiy,  find  for  the  de- 
fendant in  the  sum  of  twenty-three  hundred  dollars  damages,  to  be  offset  by  the 
notes  of  H»  H.  Hurst  and  J.  S»  Seibert  for  the  sum  of  eighteen  hundred  dollars 
given  to  plaintiff,  and  judgment  for  balance  in  favor  of  defendant.*'  Judgment 
was  rendered  accordingly,  and  the  plaintiff  appealed. 

Before  going  to  trial  the  plaintiff  moved  to  strike  out  the  plea  in  reconvention 
from  the  answer,  which  motion  was  overruled  by  the  court,  and  he  took  a  bill  of 
exceptions ;  by  his  own  showing  he  is  not  a  resident  of  the  parish  in  which  he 
sues,  and  under  the  act  of  1839  amending  art.  375  C.  P.,  the  defendant  may 
reconvene  against  him  for  any  cause.  It  was  optional  with  the  defendant  to  re- 
sort to  his  remedy  on  the  sequestration  bond,  or  to  proceed  as  he  has  done. 

The  plaintiff  also  took  bills  of  exceptions  to  the  opinions  of  the  court  admit- 
ting evidence  offered  by  the  defendant,  to  prove  the  damages  he  had  sustained  and 
the  negligence  of  the  sheriff*,  in  consequence  of  which  the  boat  ^as  lost. 
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If,  as  flJleged  in  the  answer,  the  sequestration  was  wrongfuUj  sued  out,  the      Hamilton 
plaintifi'  was  froui  the  beginning  a  trespasser ;  under  that  allegation  the  defendant        Hciist. 
may  prove  any  fact  going  to  show  the  dunage  sustained  by  reason  of  the  trespass, 
or  of  the  want  of  care  of  the  property. 

The  plaintiff  also  excepted,  on  various  grounds,  to  the  introduction  of  the  testi- 
mony of  Jamet  Vance^  taken  on  a  former  trial.  The  court  admitted  it,  to  show 
that  the  defendant  was  satisfied  with  his  bargain,  and  likely  to  do  a  thriving  bu- 
siness, and  thus  to  negative  the  grounds  on  which  the  sequestration  was  taken 
oat.  There  can  be  no  doubt  of  the  admissibility  of  the  evidence  offered  for 
those  purposes. 

On  the  merits,  the  case  turns  exclusively  upon  questions  of  fact.  The  de- 
fendant has  satisfactorily  shown,  that  the  grounds  upon  which  l^e  sequestration 
iMued  were  unfounded  in  fact;  and  that  the  only  serious  law  suits  pending 
agiiost  him  at  the  time  of  the  trial,  had  been  instituted  after  the  sequestration, 
sod  probably  in  consequence  of  it.  £(-e  has  also  shown,  that  the  steam  ferry 
boat  was  teft  without  any  person  on  board  at  the  time  it  sank,  and  that  the  sinking 
might  have  been  prevented  by  ordioary  care.  The  judgment,  so  far  as  its  effect 
is  to  dispense  the  defendant  from  paying  for  the  boats  is  therefore  correct. 
Jone$  V.  Doles,  3d  Ann.  589. 

But  we  are  of  opinion  that  the  damages  asseSsied  are  excessive ;  it  is  proved, 
that  die  boat,  after  it  sank,  and  the  eogine  in  it  were  worth  from  450  to  500  dol- 
lars. The  ferry  flat  boat  must  also  have  been  Worth  something ;  and  as  the  de- 
fondant  retained  both,  and  still  had  the  right  of  ferry,  we  are  of  opinion,  that 
they  are  sufficient  to  indemnify  him. 

It  is  therefore  ordered,  that  the  judgment  in  this  cnse  be  reversed  ;  and  that 
there  be  judgment  in  favor  of  llie  defendant  and  appellee,  with  the  costs  of  the 
district  court ;  those  of  this  appeal  to  be  paid  by  him. 


GEORas  S.  SAwfER  V.  Danibl  Hoovey  et  al. 

Wkere  the  holder  of  a  note  receive!  it  firom  the  payee  after  its  matarity,  be  ii  ooniidered 
u  rtanding  in  the  place  of  the  payee,  and  it  is  sobject  to  any  defence  which  might  have 
been  urged  against  the  payee ;  and  if  t^ere  was  a  failare  of  consideration,  he  cannot 
recover  on  it. 

APPEAL  firom  the  District  Court  of  Concordia,  Farrax,  J.  Q,  S»  Satoyer, 
propria  persona.  H.  Sparrow,  for  defendants.  The  judgment  of  the 
court  was  pronounced  by 

'EuBTis,  C.  J.  This  is  an  action  on  a  promissory  note,  drawn  by  Daniel 
Hoovey  and  Oeorge  W.  Christian,  payable  to  James  Ryan  or  bearer.  The 
plaintiff  obtained  the  note  long  after  its  maturity,  and  must  be  considered  under 
the  evidence,  as  standing  in  the  place  of  the  original  payee,  so  far  as  relates  to 
the  origin  of  the  note.  The  note  formed  part  of  the  consideration  of  a  contract 
for  the  sale  of  the  title,  interest,  and  claim  of  the  vendors  in  a  quarter  section  of 
hmd,  of  which  the  vendors  bound  themselves  to  make  good  the  title. 

The  evidence  primd  fade  discloses  a  want  of  title,  which  the  defence  sets 
up  as  a  failure  of  the  consideration  of  the  note.  The  contract  being  entire, 
and  the  vendors  having  bound  themselves  to  make  good  the  title,  and  having 
taken  no  steps  to  perfect  it,  cannot  recover  on  this  note,  wluch  was  for  the  un- 

SO 
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Sawtkr      paid  portioD  of  tlie  purchase  money.    The  plaintiff  has  no  rights  independent 

HoovET.      o*"  ^h«  contract. 

Judgment  was  rendered  in  the  district  court  fbr  the  defendants,  which  is 
affirmed,  with  costs. 


William  Robertson,  Trustee,   r.   Jambs  Brown* 

The  articles  3353,  3353,  3354,  requiring  aeparate  bookB  to  be  kept  by  the  recorder  of  mori- 

gaget,  are  directory  only. 
Where  there  are  no  other  booka  kept  by  the  reoorden  of  nxntgages  in  the  country  than  a 

registry  of  conveyances,  in  which  all  mortg^ea  are  recorded,  this  recordation  is  sufficient. 

But  if  there  be  a  separate  registry  of  mortgages,  all  mortgages  most  be  recorded  in 

that  book. 

APPEAL  from  the  District  Court  of  Concordia,  Farrar^  J.     D,  S.  Siacey^ 
for  phiintiff.     Tho9.  P.  Farrar^  for  defendant.     The  opinion  of  the  court 
was  pronounced  by 

RosT,  J.  The  plaintiff,  as  trustee  of  the  Commercial  Bank  of  Natchez,  seeks 
to  subject  certain  property  in  tbe  possession  of  the  defendant,  to  a  judicial 
mortgage,  duly  recorded,  in  the  parish  of  Concordia,  where  the  property  is 
situated,  against  Allen  J,  Botoen,  the  former  owner  of  the  property.  There 
was  judgment  in  his  favor,  and  the  defendant  appealed. 

This  case  presents  a  naked  question  of  registry. 

The  mortgage  under  which  the  defendant  acquired  the  property  bears  date 
the  26th  day  of  June,  1837,  and  was  recorded  at  the  time  of  its  date  in  the 
book  of  notarial  acts.  It  is  admitted,  that  finom  the  22d  of  May,  1637,  to  the 
15th  of  May,  1845,  there  was  kept  by  the  parish  judge  of  the  parish  of  Con- 
cordia, one  set  of  books  distinct  from  the  notarial  record,  which  was  called  the 
mortgage  record,  and  marked  **  mortgage  record,'*  and  that  aD  conventional  and 
judicial  mortgages  were  recorded  therein.  The  judgment  under  which  the 
plaintiff  claims,  was  recorded  in  the  current  book  of  mortgages,  24th  of  Decem- 
ber, 1840.  The  mortgage  under  which  the  defendant  claims,  was  not  recorded 
in  it  till  the  24th  of  February,  1841. 

The  existence  of  a  separate  book  for  the  recording  of  mortgages,  in  the  parish 
of  Concordia,  after  1837,  was  first  brought  to  our  notice  in  the  case  of  Ells  ▼• 
Sima^  2d  Ann.  253,  and  we  then  held,  that  after  the  opening  of  that  book,  the 
privilege  claimed  had  not  preserved  its  rank,  by  being  recorded  in  the  book  of 
conveyances. 

The  same  principle  was  reviewed  and  re-afiirmed,  in  the  case  of  Parrot  v. 
Chambers,  2  Ann.  801;  we  hold  it  to  be  a  necessary  deduction  from  our  registxy 
laws.  It  is  urged  in  behalf  of  the  dejfendants,  that  all  acts,  whether  containing 
mortgages  or  not,  were  recorded  in  the  book  of  conveyances ;  that  by  univenal 
consent,  the  book  had  become  the  registiy  book ;  and  that  as  it  is  proved,  that 
it  was  not  closed  till  the  24th  of  August,  1837,  the  fact  tiiat  a  mortgage  record 
had  been  opened  thirty  days  previous  to  the  registry  relied  on  by  the  defendants, 
does  not  alter  the  case. 

As  long  as  there  was  but  one  set  of  books  kept,  the  recording  of  mortgages 
in  those  books  was  valid ;  but  it  ceased  to  be  so  when  a  distinct  mortgage  rvcord 
was  established.  Afler  that  time,  the  former  record  remained  open  for  the  re- 
gistry of  conveyances  only,  and  no  valid  inscription  of  a  mortgage  could  be  made 
in  it. 
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It  is  further  urged,  that  the  Civil  Code  expressly  requires  two  separate  sets  RoBBRTsoif 
of  books :  one  for  conveDtionBl,  and  the  other  for  judicial  mortgages ;  and  that,  brown . 
as  both  classes  of  mortgages  were  at  that  time  recorded  in  the  same  book,  in 
the  parish  of  Concordia,  the  registry  of  the  pluntiflPs  mortgage  is  defective,  and 
gives  him  no  priority.  For  the  reasons  which  induced  us  to  hold  the  registry 
in  the  book  of  conveyances  to  be  valid,  when  no  mortgage  record  had  been  kept, 
we  must  sustain  the  validity  of  a  registry  thus  made.  The  articles  of  the  code 
relied  on,  are  directoiy  to  the  recorders  of  mortgages,  and  should  not  receive  a 
ooDstmctioa  that  would  defeat  the  operation  of  the  registry  laws. 

Judgment  affirmed,  widi  costs. 


Z.  H.  DoRSEY  t;*  H.  B.  Vaughan  et  al. 

Where  the  sheriff  sdrertitfea  a  sale  of  property  betvreen  the  boim  of  10  A.  M.  and  4  B.  M. 

it  if  not  good  caoae  far  an  ix^nnction,  under  the  act  of  5th  March,  1842,  fixing  the  time  of 

making  sheriff's  lales,  and  requiring  them  to  commence  their  aalea  at  11  o'clock ;  especially 

when  there  ia  no  allegation  that  the  sheriff  intended  commencing  the  sale  at  a  different  hour 

finm  the  one  prescribed  by  the  law. 
To  make  the  public  the  victim,  becaoae  the  sheriff  had  omitted  to  be  sworn  according  to  the 

Constitution,  by  declaring  his  acts  null,  would  be  repugnant  to  justice  and  the  well  settled 

doctrine  of  the  law. 
The  article  136  of  the  State  Constitution  applies  to  the  holding  of  two  offices  under  the  State, 

and  not  where  one  of  the  oflSces  is  held  under  municipal  authority. 
It  is  die  duty  of  liie  courts  to  mulct  in  exemplary  damages  those  who  wantonly  abuse  the 

equitable  remedy  of  ii^nnction. 

APPEAXi  from  die  District  Court  of  Carroll,  Snyder^  J.     Wm,  Bryant  for 
plaintiff'.     H,  Short,  for  defendant.    The  judgment  of  the  court  was  pro- 
nounced by 

SuDEiii*,  J.     The  defendants  are  judgment  creditors  of  the  plamtiff'.     He 
has  enjoined  the  execution  of  the  judgment. 

The  act  of  1842  (p.  210)  directs:  '*That  hereafter  all  sheriff's  and  coroner's 
sales  shall  be  advertised  to  take  place,  and  shall  take  place,  at  the  court  house,  or 
at  some  otlier  public  place  in  the  Ticinity  of  said  court  house,  on  the  first  Satur- 
day in  each  month,  commencing  at  eleven  o'clock,  after  the  expiration  of  the  time 
required  by  the  law  for  advertisement  of  such  sales ;  and  the  said  sherifT  or 
coroner  shall  have  the  right  to  adjourn  said  sale  to  the  Monday  following,  and 
then  from  day  to  day,  only  in  case  there  shall  not  be  time  to  conclude  the  same 
in  one  day."     In  the  present  case,  the  sheriff  having  seized  certain  property , 
gave  the  defendant  in  execution,  Dorsey,  notice  that  he  would  proceed  to  adver- 
tise the  property  to  be  sold  on  a  certain  day  at  the  court  house  door,  between 
|he  hours  of  10  A.  M.  and  4  P.  M.     The  advertisement  states  in  one  portion  of 
it,  that  the  property  will  be  sold  at  the  court  house  door,  on  the   day  named, 
**  within  the  usual  hours  of  sale,"  and  in  another  portion  **  within  the  hours  of 
10  A.  M.  and  4  P.  M."     Copies  of  the  notice  and  advertisement  were  annexed 
to  the  petition  of  injunction,  and  the  complaint  in  the  petition  is  that  the  hour  of 
commencing  the  sale  is  not  designated,  and  that  the  hour  of  11  A.  M.  should 
have  been  specifically  designated.    But  there  is  no  averment  that  the  sheriff 
intended  to  seD  before  the  hour  of  11  A.  M.,  nor  did  his  advertisement  announce 
an  intention  to  do  so.    If,  therefore,  the  appellant  be  right  in  his  position,  that  the 
sale  could  not  properly  commence  before  11  A.  M.*  still  there  is  no  showing  of 
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Dorset  an  intention  on  the  part  of  the  sheriff  to  violate  the  law  at  the  Bale.  In  ttke  al>- 
Vaughan.  Bence  of  an  allegation  under  oath  to  the  contrary,  the  creditor  is  entitled  to  the 
benefit  of  the  presumption,  thatthe  sheriff  would  not  on  the  day  of  sale  violate 
what  is  said  to  be  his  legal  duty.  As  the  petition  is  framed,  there  is  nothing  to 
show  a  well  founded  apprehension  of  injury  or  violation  of  the  defendants  rights. 
There  is,  therefore,  no  equitable  case  to  justify  the  remedy  of  injunction. 

Another  matter  charged  in  the  petition  is,  that  the  sheriff,  after  his  election  in 
November,  1847,  had  not  taken  the  oath  of  office  until  June,  1849;  and  conse- 
quently is  not  now  authorised  to  act,  and  his  office  has  become  vacant  by  the 
omission.  It  appears  by  the  petitioner's  own  showing  that  he  was  duly  elected, 
and  was  acting  as  sheriff  when  the  petition  for  injunction  was  filed,  viz.  August, 
1849.  To  make  the  public  the  victim  of  die  sheriff's  omission  by  declaring  his 
acts  nuU»  would  be  repugnant  to  justice  and  the  well  settled  doctrine.  See 
Buckman  v.  Buggies,  15  Mass.  183.  Mason  v.  Dillingham^^  lb.  271.  Mclti' 
stry  V.  Tanner^  9  John.  135.  Citizens^  Bank  v.  Bry,  3d  Ann.  633.  Bacon's 
Abridg.  verho  Office  E.  The  People  v.  Collins^  7  John.  549.  KirkmanY.  Wyer, 
10  Mart.  156. 

It  was  further  alleged,  as  a  reason  why  Travers  was  incompetent  to  proceed 
as  sheriff  in  the  execution  of  the  fieri  facias,  that  he  has,  since  his  election  as 
sheriff,  accepted  the  office  of  parish  tax  collector,  under  an  appointment  of  the 
Police  Jury  of  the  Parish  of  Carroll.  This,  it  is  said,  is  in  violation  of  the  126th 
article  of  the  Constitution,  which  ordains,  **that  no  person  shaU  hold  or  exercise 
at  the  same  time  more  than  one  civil  o^ce  of  emolument,  except  that  of  justice 
of  the  peace."  The  office  of  parish  tax  collector,  if  office  it  be,  (upon  which 
point  we  express  no  opinion,)  is  a  municipal  office.  That  of  sheriff  is  a  State 
office.  The  incompatibility  contemplated  by  the  Constitution  is  the  holding  of 
two  State  offices.  In  expressing  this  opinion,  however,  we  do  not  wish  to  be 
considered  as  recognising  the  right  of  the  plaintiff  to  have  the  question  of  for- 
feiture of  office  deterijnined  in  this  mode  of  proceedings 

It  is  also  alleged  that  the  sheriff  had  no  right  to  act  in  the  service  of  citation  in  the 
suit  of  Vaughan  v.  Dorsey  ;  in  which  case,  however,  the  plaintiff  admits  that 
he  appeared  and  defended.  On  this  ground,  it  is  urged,  the  judgment  was  void. 
Other  matters  are  also  alleged  of  a  similar  character,  touching  the  validity  of  the 
judgment*  which  it  would  be  an  unnecessary  waste  of  time  to  mention  in  detail. 
The  objections  to  the  validity  of  the  judgment  are  frivolous. 

The  course  of  justice  had  been  so  seriously  impedejd  by  the  practice  of  taking 
out  injunctions  upon  frivolous  pretexts,  that  the  Legislature  found  it  necessary  to 
enact  the  statute  of  X  831,  authorising  courts  when  an  injunction  of  an  execution 
is  dissolved,  to  condemn  the  plaintiff  and  surety  in  solido  to  pay  the  creditor 
interest  at  the  rate  of  ten  per  cent  per  annum  on  the  amount  of  the  judgment, 
and  twenty  per  cent  damages. 

This  was  a  great  and  extraordinary  power,  and  shows  the  legislative  opinion 
as  to  the  extent  of  the  evil,  and  the  importance  of  restraining  it.  It  is  the  duty 
of  courts  to  give  effect  to  the  legislative  will  and  the  declared  policy  of  the 
State,  and  mulct  in  exemplary  damages  those  who  wantonly  abuse  the  equitable 
remedy  of  injunction. 

It  is  therefore  decreed,  that  the  judgment  of  the  district  court  be  so  amended 
as  that  the  said  H.  B.  Vaughan  and  Son  recover  from  the  said  Zachariah  H. 
Dorsey  and  his  surety  Thomas  V,  Davis  in  solido,  the  further  sum  of  $46,  aa 
damages,  and  the  further  sums  of  $3  64  as  additional  interest ;  and  the  costs  of 
the  appeal  to  be  paid  by  the  appellant. 
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H.  Kbndall,  Carter  Sc  Co.  v.   Thomas  H.  Wade. 

An  mgeut  cannot  take  property  in  payment  of  a  debt  dne  to  his  prindpa],  witiioat  a  tpecial 
anUiority ;  and  a  payment  to  made,  ia  no  bar  to  the  princtpaU  right  to  reooTer  the  amount 
from  the  debtor. 

APPEAL  from  the  District  Cotirt  of  Carroll,  Snyder^  J.  Lewis  Selhyt  for 
plaintiffs.  Wm,  Bryaiiy  for  defendant.  The  judgment  of  the  court  was 
pronounced  by 

EusTis,  C.  J.  The  plaintiffs  sue  the  defendants  for  the  price  of  two  gin- 
stands,  sold  to  him  in  November,  1847.  The  defence  is  payment.  The  case 
was  submitted  to  a  jury,  who  found  a  yerdict  for  the  defendant.  From  the 
judgment  rendered  on  this  verdict  the  plaintiffs  have  appealed.  The  sale  ap- 
pears to  have  been  made  by  Craig,  who  was  the  plaintiff's  agent.  He  gave  an 
order  on  the  defendant  to  settle  the  accounts  with  /.  L.  Farmer.  Fanner 
directed  the  defendant  to  settle  with  Af.  Wood,  whose  receipts  in  the  biUs  of 
parcels  made  out  by  the  plaintiffSf  are  offered  in  evidence  by  the  defendant. 

It  is,  however,  established  by  the  evidence,  that  the  defendant  did  not  pay 
Wood  money,  but  gave  him  a  slave,  of  which  no  title  is  exhibited,  and  a  note 
for  S37,  payable  to  Farmer,  or  bearer ;  and  for  this  considenition  Wood  receipted 
the  bills. 

There  is  no  evidence  adduced,  on  the  part  of  the  defendants,  which  authorised 
the  plaintiflf^s  agents  to  receive  steves  in  payment  of  debts ;  or  that  the  plain- 
tiflb  have  ever  recognised  the  acts  of  the  agents  in  this  respect ;  or  that  the 
■mall  note  payable  to  bearer  ever  inured  to  their  benefit. 

It  is  therefore  decreed,  that  the  judgment  of  the  district  court  be  reversed ; 
and  that  the  plaintiffs  recover  from  the  defendant  the  sum  of  four  hundred  and 
eighty  doDars,  with  interest  from  January  1st,  1848,  and  costs  in  both  courts. 


Lawrence  T.  Wade  r.   Marshall  and  James. 

Where  the  Tendee  daima  property  onder  an  act  of  priTate  sale,  which  was  not  recorded 
until  after  a  leiziire  by  a  creditor  of  the  Tendor,  and  the  potf  eaiioa  at  the  time  of  the 
trial  is  shown  to  have  been  in  a  ibard  person,  between  whom  and  the  vendee  no  privity 
or  ocmnection  is  shown,  it  will  not  be  r^arded  as  the  possession  of  tibe  vendee  under  the 
act  of  sale. 

APPEAL  frx>m  the  District  Court  of  Carroll,  Snyder,  J.     Wm.  Bryan,  for 
phiintiff.    M.  M.  Cohen,  for  defendants.    The  judgment  of  the  court  was 
pronounced  by 

EusTis,  C.  J.  On  the  27th  of  June,  1847,  Marshall  and  James,  merchants 
of  New  Orleans,  recovered  judgement  in  the  Fifth  District  Court  against  Chreen 
and  McDougall,  a  firm  of  the  city,  for  $1102,  with  interest;  and  on  the  19th 
June,  1849,  the  judgment  was  recorded  in  the  parish  of  Carroll. 

On  an  execution  issued  on  this  judgment,  two  slaves  were  seized,  as  the 
property  of  the  defendants,  which  are  claimed  in  the  present  suiti  as  the  pro- 
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Wadc  perty  of  the  plaintiff,  Lawrence  T,  Wade.  After  a  trial  on  the  merits  the 
Marshall.     <3>8^ict  court  gave  judgment  for  the  defendants ;  and  the  plaintiff  has  appealed. 

The  slaves  were  the  property  of  the  partnership  at  the  time  the  debt  due 
to  Marshall  and  James  was  contracted,  and  the  plaintiff's  titie  to  them,  is  a  bill 
of  sale,  under  private  signature,  executed  on  the  4th  of  June,  1847,  in  the 
parish  of  Carroll.  This  instrument  was  not  recorded  in  New  Orleans,  the  do- 
micil  of  the  vendors,  and  was  only  recorded  in  the  parish  of  Carroll  on  the 
16th  of  Apri],  1849,  after  the  slaves  were  levied  upon  by  the  execution  of  Mar- 
shall  v^n^  Janus. 

Although  there  is  evidence  of  a  delivery  of  the  slaves  to  the  plaintiff,  at  the 
date  of  his  alleged  purchase,  there  is  nothing  before  the  court  which  establishes 
his  present  possession  of  the  slaves,  which  appears  to  have  been  in  Thomas  T. 
BelU  between  whom  and  the  plaintiff  no  connection  or  privity  is  proved. 

The  judgment  of  the  district  court  is  therefore  affirmed,  with  costs. 


E.  O.  Ross,  Tutor,  v.  R.  J.  Chambliss. 

The  defence  by  the  surety  on  an  sdministrator's  bond,  that  at  the  time  of  the  filing  of  the 
petition  against  him,  ezecation  against  the  principal  had  not  been  retamed,  shoold  have 
been  pleaded  as  an  exception  in  limine  litist  and  coald  not  be  gone  into  after  an  answer  on 
the  merits ;  the  execution  having  been  retamed,  no  property  foond,  before  the  answer 
was  filed* 

APPEAL  from  the  District  Court  of  Carroll,  Snyder,  J.  R.  Short  and  H, 
R.  Bonner,  for  plaintiffs.  Wm.  Bryan^  for  defendant.  The  judgment 
of  the  cQurt  was  pronounced  by 

RosT,  J.  The  defendant  is  sued  as  surety  on  an  administrator's  bond ;  there 
was  judgment  against  him,  and  he  appealed. 

The  defence  is  a  general  denial,  and  an  allegation  that  the  conditions  of  the 
bond  have  not  been  violated. 

The  plaintiff  obtained  a  judgment  against  the  administrator;  but  no  execution 
had  issued  upon  it  when  the  petition  in  this  case  was  filed.  Before  the  filing  of 
the  answer,  however,  execution  issued  and  was  returned :  no  property  found. 

The  defendant  now  contends,  that  as  the  breach  of  the  bond  was  not  ascer- 
tained in  a  legal  manner,  when  the  petition  was  filed,  the  action  was  premature 
and  cannot  be  maintained. 

We  are  of  opinion,  that  this  exception,  if  at  all  tenable,  should  have  been 
pleaded  in  limine  litis ;  and  that  by  answering  to  the  merits,  after  the  execution 
"had  been  returned,  the  defendant  must  be  considered  as  having  waived  this 
ground  of  defence.  The  plaintiff  has  asked  damages  as  for  a  frivolous  appeal ; 
we  do  not  consider  this  a  case  in  which  they  should-be  allowed. 

Judgment  affirmed,  with  costs. 


Sarah  W.  Dunbar,  Widow,  et  al.  v.  Heirs  of  Robert  Dunbab. 

In  estimating  the  necessities  of  tiie  wife  so  aa  to  detenaune  whether  she  be  entUled  to  the 
maritfU  portion^  the  condition  of  the  deceased  hnsband  and  the  habits  of  life  engendered 
by  his  fortane  mast  be  taken  into  consideration. 
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The  ri^ht  to  cUim  the  nuarUal  portion  exigta  aa  well  in  those  cases  where  there  was  no  mar-       Bu.v  bar 
ria^e  contract  aa  in  those  in  which  no  dowry  is  stipolated  in  the  marriage  contract.  C.  C.       vr..,«'  ^. 

Jj KIRS  Of 
d359.  DUMIAK. 

The  wife  is  entitled  to  the  marital  portion  whether  the  matrimonial  domicil  was  in  the  State 
or  oat  of  it.  The  right  resolta  from  the  marriagei  no  matter  where  contracted,  and  the  wife 
takes  hy  inheritance  as  other  heirs. 

Real  estate,  apon  the  death  of  the  owner,  mast  be  distributed  according  to  the  laws  of  the 
conntry  where  it  is  sitnated. 

APPEAL  from  the  District  Court  of  Madison.     H.  B,  Shaw,  for  plaintiff. 
£.  Sparrow,  for  defendant.    The  judgment  of  the  court  was  pronounced 
by       . 

RosT,  J.  The  plaintiff  claims  the  marital  portion  out  of  the  estate  of  her 
husband,  on  the  ground  that  he  died  rich,  leaving  her  in  necessitous  circum- 
Btances. 

The  answer  denies  that  the  plaintiff  is  in  necessitous  cii'cumstances ;  and  avers 
that  she  could  not  maintain  her  action  if  she  was,  never  having  resided  in  the 
State  of  Louisiana  and  not  having  been  married  under  the  regime  dotal. 

The  case  is  before  us  on  the  appeal  of  the  defendant  from  the  judgment 
rendered  agreeaby  to  the  prayer  of  the  petition.  It  is  proved  that  the  property 
left  by  the  deceased  in  Louisiana,  is  worth  over  $150,000,  and  produces  an  in- 
come of  firom  eight  to  ten  thousand  dollars  a  year.  He  also  left  some  real  estate 
in  Mississippi,  which  is  shown  to  give  an  annual  income  of  about  $800 ;  one 
third  of  which  belongs  to  the  plaintiff.  Her  share  in  the  personal  estate  there,  is 
less  than  $2000.  These,  and  the  right  of  habitation  in  a  portion  of  the  homestead 
are  all  she  has,  besides  the  commissions  on  the  revenues  of  her  minor  children, 
which  will  terminate  with  the  minority.  In  estimating  her  necessities,  the 
law  requires  that  we  should  take  into  consideration  the  condition  of  her  husband 
and  the  habits  of  life  which  his  ample  fortune  must  have  engendered  in  his  family. 
The  rule  derived  from  the  Roman  and  Spanish  laws,  in  such  cases,  is,  that  the 
surviving  wife  is  entitled  to  the  marital  portion,  unless  she  has  the  means  of 
••  bene  and  honeste  vivere,"  according  to  the  condition  of  her  husband.  Part.  6. 
t.  13,  1.  7,  and  notes  of  Gregorio  Lopez.  The  evidence  in  the  record  leaves  no 
doubt  in  our  minds,  that  the  plaintiff  in  this  case  has  not  the  means  of  living  ac- 
cording to  the  condition  of  her  husband. 

The  other  grounds  of  defence  were  passed  upon  and  overruled  by  our  prede- 
cessors in  the  case  of  Ahercromhe  v.  Caffray  et  als.  3  NTS.  I. 

It  is  urged,  that  article  2359  of  the  code  limits  the  right  of  the  widow  to 
claim  the  marital  portion  to  cases  in  which  there  has  been  a  marriage  contract. 
We  can  see  no  reason  for  such  a  limitation ;  nor  is  it  fairly  deducible  fW)m 
the  article  of  the  code.  The  dispositive  portion  of  that  article  is  general, 
and  gives  the  right  to  the  marital  portion  to  the  husband  as  well  as  to  the 
wife,  ]eft  in  necessitous  circumstances.  The  words,  "when  the  wife  has 
brought  no  dowry,"  may  well  be  considered  as  applying  to  cases  in  which 
there  was  no  marriage  contract,  as  well  as  to  those  in  which  no  dowry  was 
stipulated  in  it.  The  fact  that  tliis  urticle  is  found  in  the  chapter  of  the 
code  that  treats  of  the  dowry,  would  not  by  itself  authorise  a  construction  at  va- 
riance witk  its  plain  import,  and  in  conflict  with  the  decision  of  our  prede- 
cessors. It  is  well  known  that  during  the  discussions  on  the  code  many  articles 
were  inserted,  and  amendments  made,  without  regard  to  its  classification. 

We  eoocxar  in  the  decision  in  the  case  of  Ahercromhe,  that  the  wife  whose 
husband  has  died  rich,  leaving  her  in  necessitous  circumstances,  is  entitled  to 
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the  marital  portioD,  whether  the  matrimonia]  domicil  was  in  the  State  or  out  of 
it.  That  right  results  from  the  marriage,  no  matter  where  contracted ;  and  the 
wife  takes  by  inheritance.  There  is  no  reason  why  she  should  not  be  permitted 
to  inherit  as  other  foreign  heirs.    See  Partidas,  the  law  already  cited. 

As  a  general  rule,  real  estate  must  on  the  death  of  the  owner  be  distributed 
according  to  the  ]aws  of  the  country  where  it  is  situated. 

The  judgment  is  therefore  affirmed,  with  costs. 


Anna  Ooden  and  her  Husband  v.  W.  F.  Cain. 

A  claim  if  to  be  ooniidered  aa  liqaidated  by  an  aclmowledgfment  on  the  part  of  the  debtor 
of  ita  correctnesi  and  a  promiae  to  pay  it.  When  a  claim  thaa  liquidated  ii  offered  in 
compensation  of  a  promiaaory  note,  it  ia  not  required  that  the  liqnidation  aboold  be  prored 
by  evidence  in  writing.     C.  C.  S805. 

APPEAL  from  the  District  Court  of  Point  Conp6e,  Farrar,  J.     i^a^t^and 
Cowgill,  for  plaintiff.     T.  /.    CooUy^  for  defendant.    The  judgment  of 
the  court  was  pronounced  by 

Si.iDELi*,  J.  Some  of  the  proceedings  in  this  case  are  loose  and  irregular; 
but  we  find,  upon  a  consideration  of  them  as  a  whole,  nothing  to  satisfy  us  that 
the  defendant  has  not  had  a  full  and  fair  opportunity  to  make  his  defence.  We 
ha?e  therefore  considered  it  our  duty  to  determine  the  cause  on  the  merits. 

The  suit  was  upon  promissory  notes  of  the  defendant,  and  he  pleaded  various 
claims  in  compensation.  These  were  allowed  by  the  court.  It  was  objected 
by  the  plaintiff  in  the  court  bebw,  and  is  now  urged  here,  that  the  claims  set 
up  by  the  defendant  were  unliquidated.  We  think  the  court  did  not  err  in 
sustaining  them.  It  is  true  they  were  originally  unliquidated ;  but  they  became 
liquidated  by  the  plaintifTs  acknowiedgment  of  their  correctness,  and  his  ex- 
press promise  to  pay.  Nor  is  it  a  valid  objection  to  the  compensation  that  the 
plaintifTs  demand  is  evidenced  by  a  written  instrument,  and  the  claims  pleaded 
by  the  defendant  rest  upon  paro]  evidence  of  an  acknowiedgment  and  promise 
to  pay.  C.  C.  2205.  Reynaud  v.  HU  Creditors^  4  R.  R.  514.  Pothier  on 
Obligations,  No.  592. 

The  judgment  of  the  district  court  is  therefore  affirmed,  with  costs.* 


5b  leo 

48  1201 

49  8*2 


Levi  Bbard  et  ah  r.  W.  A.  Gresham  et  al. 

Where  a  party  takea  ont  an  ixynnction  against  a  aale  nnder  execution,  for  a  clerical  error 
in  the  pnblication  of  the  advertiaement,  and  the  aheriff  re-advertiaea  the  aale  properly 
for  a  more  diatant  day,  and  the  party  cornea  forward  and  bonda  the  property,  it  wilt  he 
conaidered  aa  an  abandonment  of  the  ii^jonction. 

The  right  of  a  aheriff  de  fado  to  perform  Uie  datiea  of  hia  officOf^cannot  be  li|igated  coQa* 
terally  in  a  anit  between  two  other  peraona.    Dortef  ▼.  Vaughant  ante  p.  195,  affirmed. 


*  The  Hon»  Isaac  T.  Pretton  having  taken  hia  seat  aa  ancceaaor  to  Hon,  Oeorgt  R.  Ktng, 
resigned,  the  ooart  thereafter  waa  oompoaed  of  foor  jadgea. 
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APPEAL  from  the  District  Court  of  Carroll,  Snyder,  J.     Wm.  Bryan,  for  ^    Bbard 
plaintiffs.     John  A.  Collins  and  Andrew  R.  Hynes,  for  defendants.    The      grkshak. 
jadgment  of  the  court  was  pronounced  by 

Slideli.,  J.  We  have  noticed,  in  case  No.  1652,  the  circumstances  under 
'Which  the  same  plaintiffs  obtained  an  injunction  against  Gresham  and  the  sheriff. 
We  also  stated  that  the  order  of  injunction  was  obtained  on  the  24th  July, 
1849.  It  was  not  served  upon  the  sheriff  until  the  27th  of  July.  On  the 
24th  July,  the  sheriff,  having  learned  that  he  would  probably  be  enjoined, 
gave  the  plaintiffs  notice  that  he  had  discovered  a  clerical  error  in  his  adver- 
tisement, the  use  of  the  word  "  Carroll,"  instead  of  **  Madison,'*  in  designating 
the  court  from  which  the  writ  issued ;  that  he  had  accordingly  withdrawn  the 
former  advertisement,  and  re-advertised  the  sale  for  the  1st  September,  1849. 
The  new  adveitisement  was  made  on  the  24th  July ;  and,  on  the  same  day  we 
find  the  plaintifTs  executing  a  forthcoming  bond  for  the  property  seized,  con- 
ditioned for  its  production  on  the  1st  September,  and  reciting  the  fact  that  it 
was  advertised  for  that  day.  It  is  obvious,  that  by  this  course  of  action,  the 
plaintiffs  authorized  the  sheriff  to  believe  that  this  injunction  was  abandoned ; 
to  attribute  to  their  conduct  any  other  legal  effect  would  be  to  sanction  mere 
trifling  with  the  public  officer,  and  an  injustice  to  the  creditor.  Matters  thus 
stood  until  the  day  of  sale  had  nearly  arrived,  when  on  the  3l8t  August,  the  plain- 
tiffs gbtained  a  new  injunction.  The  grounds  stated  in  the  petition  will  be  no- 
ticed geriatim, 

1st.  That  the  coming  sale  was  in  violation  of  the  previous  injunction.  We 
consider  that  injunction  as  virtually  abandoned ;  and  the  plaintiffs  can  take  no 
benefit  from  it.  2d.  That  Xravis,  the  acting  sheriff,  was  not  sheriff  when  the 
writ  came  into  his  hands,  nor  since,  because  he  had  not  qualified  after  his  elec- 
tion, in  1847,  by  taking  his  oath  before  a  competent  officer.  That  in  fact  this 
oath  was  not  taken  until  about  the  middle  of  June,  1849. 

The  facts,  as  admitted  at  the  trial,  are  as  follows :  Travis,  after  his  election 
as  sheriff*  of  Carroll,  in  1847,  took  the  oath  of  office  on  or  about  the  3d  Feb- 
ruary, 1848.  It  was  administered  to  him  by  Hillman,  who  then  acted  as 
justice  of  the  peace  for  said  parish.  Hillman  did  not  take  his  own  oath  of 
office  after  his  election,  in  November,  1847.  His  oath,  after  his  first  election 
under  the  new  Constitution,  in  1846,  was  administered  to  him  by  the  clerk  of 
the  District  Court  for  Carroll,  out  of  term  time,  and  not  in  open  court.  An  oath 
of  office  was  administered  to  Travis  by  the  district  judge,  on  the  19th  June, 
1849.  Travis,  under  his  first  election,  in  1846,  was  legally  qualified,  and  did 
then  legally  take  his  official  oath.  It  is  not  pretended  that  any  one  else,  since 
1846,  has  acted  as  sheriff. 

We  do  not  consider  it  necessary  to  enlarge  upon  this  point  The  subject 
was  considered  in  Dorsey  v.  Vdughan,  ante  p.  155.  TratnV  past  acts  cannot 
be  invalidated  ;  and  since  June,  1849,  he  has  been  acting  under  the  solemnity 
of  an  oath  which  supplies  for  the  future,  the  previous  omission,  if  legal  omission 
there  was.  Whether  the  State  in  a  proper  proceeding  could  disturb  his  com- 
mission, is  a  question  upon  which  we  express  no  opinion,  and  which  the  plain- 
ti9'  in  the  present  action  has  not  the  right  to  litigate.  3d  and  4th.  That  TVaris 
had  accepted  the  office  of  collector  of  parish  taxes.  That  the  time  of  sale  was 
not  properly  designated.  Ujran  these  points  we  refer  to  Dorsey  v.  Vdughan, 
ante  p.  155. 

It  is  therefore  decreed,  that  the  judgment  of  the  district  court  be  so  amended 
that  the  said  Walter  A.  Gresham  recover  of  Levi  Beard  and  Zackariah  Dot' 
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^BsABO    ^teyt  in  solidoy  the  sum  of  $24t),  as  damages,  and  the  sum  of  $10  75,  as  addi- 
fiRMHAM.     ^°^  interest,  from  31st  August,  18*49,  to  17th  December,   1849,  and  that  so 
i:.  amended  the  judgment  of  the  district  court  be  affirmed,  with  costs. 


E.  O.  Ross,  Tutor,  v.  W.  M.  Savoy  et  al. 

A  party  on  a  nagotiaUe  draft  originally  giren  to  the  defondant,  cannot  be  held  liable  on  a 
gumiahment,  when  it  appean  the  defendant  no  longer  bold*  die  draft. 

APPEAL  from  the  District  Court  of  Carroll,  Snyder^  J. 
In  this  case  J.  B,  Wiggins  was  gamisheed  on  a  fieri  facias.    On  the  trial 
of  the  garnishment  there  was  judgment  in  fairor  of  garnishee,  and  the  plaintiff 
appealed. 

Wm.  Bryan,  for  the  plaintiff,  contended :  Wiggins  had  twice  answered  peti- 
tions of  garnishment,  prior  to  answering  under  the  fi.  fa.  of  2d  August,  but  as 
no  fi.  fa.  was  in  the  hands  of  the  sheriff  when  the  petition  for  garnishment  waa 
filed  in  those  first  attempts,  he,  plaintiff,  caused  the  third  writ,  the  present,  to 
issue,  although,  under  the  first,  he,  Wiggins ,  answered  clearly  and  unequivocally, 
that  he  did  owe  Savoy  $708. 

His  second  answers  were  a  little  equivocal,  but  stated  the  amount  of  the  debt, 
and  that  Savoy  had  told  him  that  he  had  transferred  it.  And  his  answer  under 
the  third  attempt  at  garnishment,  the  present,  was  still  more  equivocal  in 
answering  the  1st  interrogatory,  which  says :  "  that  he  is  not  indebted  to  Savoy 
in  any  manner,  as  he  believes ;"  and  then  gives  the  reason  that  Savoy  told  him 
it  was  transferred. 

Plaintiff  contends  that  the  answers  to  the  two  last  attempts  under  the  garnish- 
ment were  evasive.  He  acknowledged  he  had  not  paid  the  draft;  but  he  does 
not  state  to  whom  the  draft  was  transferred. 

The  articles  2612  and  2613  of  L.  C.  contemplate  a  transferree  as  well  as 
a  transferror;  and  as  the  answer  of  Wiggins  does  not  disclose  the  name  of  the 
transferree,  there  is  strong  presumption  of  fraud  between  the  transferror  and 
garnishee.  'Establish  the  principle,  that  a  third  person  under  garnishment  can 
evade  the  pa3rment  he  owes  to  iiis  debtor  by  secreting  the  name  of  the  trans- 
ferree, soon  there  will  be  no  use  for  the  writ,  as  it  will  be  entirely  inoperative. 
It  is  therefore  evident,  that  the  answers  under  the  garnishment,  are  evasive,  and 
ought  to  be  construed  against  him.     Whiting  v.  Ivey,  3d  Ann.  650. 

The  transferree  should  have  made  himself  known,  if  not  to  plaintiff,  to 
Wiggins.  But  as  the  transferree  has  not  made  himself  known  to  Wiggins^ 
he,  Wiggins,  woukl  be  protected  by  the  levy  under  the  writ;  and  the  statement 
by  Savoy,  that  he  bad  transferred  the  debt,  is  of  no  more  importance  than  if 
the  oflRcer  had  levied  on  any  other  property  of  his,  and  he  had  told  the  possessor 
that  it  had  been  previously  disposed  of,  without  saying  to  whom. 

Short  and  Parham,  for  the  garnishee,  contended :  **  We  think,  upon  the  an- 
swer of  the  garnishee,  which  stands  uncontradicted,  and  without  even  an  attempt 
to  contradict  it,  on  the  part  of  the  plaintiff,  the  judgment  is  too  obviously  correct 
to  be  disturbed.  The  only  grounds  on  which  a  judgment  can  be  rendered  against 
a  garnishee,  are :  1st.  When  he  refuses  to  answer :  he  is  then  presumed  to  be 
indebted  to  the  amount  alleged.  2d.  Where  he  acknowledges  the  indebtedness. 
3d.  Where  the  indebtedness  appears  on  the  facts  stated  in  the  answer.  4tli. 
Where  the  indebtedness  is  established  by  such  evidence  as  will  overrule  the  an- 
swer. In  the  present  case,  the  plaintiff  took  a  judgment  by  default,  as  in  all 
cases  where  the  party  is  cited  to  appear.  The  garnishee  then  files  his  answer. 
The  plaintiff  calls  the  case  up  for  trial ;  reads  the  answer  of  the  garnishee  in  evi- 
dence ;  which  dearly  show,  that  he  is  not  indebted  to  Savoy,  but  only  to  such 
person  as  may  be  the  holder  of  the  draft.  Suppose  the  holder  of  the  draft  pre- 
sents himself,  will  he  be  bound  by  a  judgment  against  Wiggins,  upon  audi  a 
im»  of  &et?'* 
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Thomas  J.  Coolbt  v.  P.  Dohbrtt  et  al. 

Where  a  note  u  given  for  futare  venrices  to  be  rendered,  the  non-payment  of  the  note  Ju- 
tifiea  the  withholding  of  thoie  ■ervices  ;  and  where  the  lervicea  rendered  before  the  maturity 
of  the  note  were  worth  the  amoant  of  die  note,  the  party  rendering  them  ia  entitled  to 
reooTer  that  aom  in  an  action  on  the  note. 

APPEAL  fipom  the  District  Court  of  West  Feliciana,  Stirling^  J.  Brewer 
and  /.  H,  OoUinSt  for  plaintiff.  C.  Ratl\ff'n  for  defendant.  The  judgment 
of  the  court  was  pronounced  by 

EusTis,  C.  J.  The  plaintiff,  who  is  an  attorney  and  counsellor  at  law,  resi- 
ding and  practising  in  the  parish  of  Point  Couple,  brought  his  action  against 
Morris  and  Thherty  to  recover  the  amount  of  an  obligation  contracted  by  them, 
together  with  Geo.  TV,  O^Blenis,  to  this  effect :  **  We,  O^Blenis  as  principal, 
and  Morris  and  Dokerty  as  securities,  promise  to  pay,  joint^  and  severally,  five 
huodred  dollars  to  Thomas  /.  CooLey  or  order,  for  value  received,  payable  at  the 
office  of  the  Canal  Bank  at  Bayou  Sara  on  the  first  of  Januaiy  next."  It  bean 
data  the  12th  of  June,  1845. 

The  answer  alleges  the  obligation  to  be  void  for  want  of  consideration ;  it 
changes  that  the  note  was  given  by  O^BUnis  to  the  plaintiff  to  secure  the  pay- 
ment of  a  fee  which  O^Blenis  agreed  to  give  him,  as  assistant  counsel  in  hia 
defence,  under  an  indictment  for  murder  then  pending  against  him  in  the  district 
court;  that  the  plaintiff,  instead  of  rendering  to  0*Blenis  his  professional  ser- 
vices throughout  the  prosecution,  abandoned  the  case  before  its  termination ;  by 
FoasoD  of  which  O^Blenis  was  compelled  to  employ  other  counsel  at  great  ez- 
peose,  &o. 

In  the  eonrt  of  the  first  instance,  after  a  trial  on  the  merits,  the  plaintiff  was 
Bon-Auited.    From  that  judgment  he  has  appealed. 

It  appears  that  0*Blems  was  committed  to  prison  on  a  charge  of  murder,  and 
fhat  the  plaintiff  was  employed  as  one  of  his  counsel.  He  refused  to  appear 
for  the  accused,  unless  security  was  given  him  fi>r  his  fees ;  and  0*Blenis  gave 
him  the  obligation  sued  on,  which  was  considered  as  satisfactory;  the  plaintiff 
undertaking  to  defend  him  to  the  termination  of  the  prosecution. 

The  first  trial  of  (yBlevis  took  place  in  June,  1845,  at  Point  Coup6e ;  the 
plaintiff  appeared  for  the  prisoner  and  acted  as  his  counsel  throughout  tha  pro* 


The  judgment  of  the  court  was  fwooonnced  by  Aots 

SuDKUn  J.    A  judgment  having  been  obtained  against  the  defendant,  Wig"        Bavot. 
gms  was  gamisheed  under  Jim  facias. 

By  his  answers,  it  appears  that  he  had  given  Savoy  a  bill  of  exchange  upon 
J}rew  4*  Co»9  which  was  protested  in  June,  1847  ;  that  in  1848  he  called  on 
Savoy  to  settle  the  bill,  and  was  informed  by  him  that  the  draft  had  been  trans- 
ferred, and  that  he  owed  him.  Savoy ^  nothing.  As  the  case  stands,  the  gar- 
nishee cannot  be  compeUed  to  pay  the  plaintiff.  His  liability  is  upon  a  negotiable 
instrument.  Non  constat:  that  Savoy  is  the  holder  of  it.  If  he  is  not,  Wiggins 
owes  him  nothing.  If  Wiggins  is  compelled  to-day  to  pay  its  amount  to  Ross^ 
to-monow  he  might  be  compelled  to  pay  the  same  sum  to  a  third  person,  as  the 
holder  of  the  bilL 

Judgment  affirmed,  with  costs. 
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CooT.ET      ceedings  which  lasted  two  days.     It  had  no  final  result,  as  the  jury  was  dis- 
DoHERTT.    charged,  not  being  able  to  agree  on  a  verdict. 

A  second  trial  took  place  in  September,  1846,  which  was  attended  with  the 
same  result  as  the  first.  A  third  attempt  was  made  to  bring  this  prosecution  to 
a  close,  when,  after  part  of  the  jury  was  sworn,  it  was  abandoned,  a  nolle  pro^ 
seqtn  having  been,  by  leave  of  court,  entered  by  the  district  attorney.  The  note 
or  obligation  given  by  O^BUnis  to  the  plaintiff  fell  due  in  January,  1846,  and 
was  protested  for  non-payment.  Previous  te  the  second  trial  0*BUms  made  a 
formal  request  on  the  plaintiff  to  appear  as  his  counsel,  apprehending  tliat  his 
non-appearance  for  him  in  court  would  injuriously  affect  his  cause  before  the 
jury.  The  plaintiff  refused  to  have  any  thing  more  to  do  with  the  cause:  the 
only  reason  assigned  by  him,  to  the  person  sent  by  O^BUnis  to  make  the  request, 
was  that  he  h  ad  not  received  his  fee,  and  never  expected  to  receive  it.  Accord- 
ingly he  ceased  to  appear  for  O^Blenis,  or  to  act  for  him  as  counsel  on  the  second 
trial,  or  in  the  proceedings  which  resulted  in  his  final  discharge. 

These  facts  present  two  questions :  First,  was  the  plaintiff  justified  in  termi- 
nating his  professional  relations  on  the  non-payment  of  the  note?  And  second, 
can  the  plaintiff  recover  on  the  note  against  the  defendants,  who  bound  them* 
selves  as  the  securities  of  O^Blenis  only  ? 

The  plaintiff  bound  himself  to  give  and  continue  his  professional  services  to 
the  accused,  in  consideration  of  bis  fee  secured  to  be  paid  at  a  certain  time  by 
the  signatures  of  the  defendants.  O^BUnis  was  bound  to  pay  at  a  certain  day, 
and  they  were  bound  that  0*BUni$  should  pay  as  he  was  bound.  The  obliga- 
tion was  payable  in  bank ;  was  made  negotiable;  and  it  is  not  easy  to  find  ground 
on  which  0*Blenu  could  exact  from  the  plaintiff  the  continuance  of  the  per- 
formance of  his  part  of  the  contract,  when  he  himself  and  his  sureties  were 
at  the  time  in  total  default  as  to  the  performance  of  theirs.  0*Bleni9^  in  June, 
1846,  was  at  large  on  bail,  and  in  the  full  enjoyment  of  his  property,  and  no 
excuse  or  reason  is  given  for  the  non-payment  of  the  notes;  there  was  no  offer 
to  pay  it.  Under  these  circumstances,  it  seems  clear  that  (TBlenis  had  no  right 
under  his  contract  to  exact  any  further  professional  services /rem  the  plaintiff. 

The  services  of  the  plaintiff  commenced  with  the  arrest  of  0*Blenis  on  the 
charge  of  murder,  in  December,  1844.  Being  the  only  one  of  the  coonael  en- 
gaged for  his  defence  who  resided  in  the  parish,  it  was  with  him  principally  that 
O'Blenis  consulted  during  his  confinement  in  prison.  After  the  first  trial,  the 
plaintiff,  with  another  of  his  counsel,  obtained  a  writ  of  habeets  corpus,  which 
was  returnable  before  the  judge  who  resided  in  Iberville,  and  accompanied  the 
prisoner  to  Iberville,  where  the  argument  was  had  on  the  application  for  a  dis- 
charge on  bail.  It  was  attended  with  great  difficulty,  but  was  successful;  and 
OBlemB  was  released  on  bail  in  September,  1845,  before  the  note  fell  due. 

It  appears  that  the  services  of  the  plaintiff  were  of  the  most  eflScient  kind; 
that  he  was  zealous  and  untiring  in  his  efforts  ;  and  that  the  sum  of  five  hundred 
dollars  is  less  than  the  compensation  he  would  justly  be  entitled  to  for  his  profes- 
sional labors,  of  which  the  accused  had  the  benefit. 

We  perceive  nothing  in  this  case  which  absolves  0*Bleni$  from  the  responsibi- 
lity of  paying  the  plaintiff  as  for  time  and  labor  in  any  ordinary  contract.  The 
charge  that  is  made  in  the  answer,  that  by  the  withdrawal  of  the  plaintiff  on  the 
second  trial,  WBlenU  was  obliged  to  employ  other  counsel,  is  not  sustained  by 
evidence.  On  the  first  trial,  five  gentleman,  including  the  plaintiff,  appeared  as 
counsel  for  the  prisoner.  Subsequently,  the  prisoner  was  defended  by  three 
counsel    The  plaintiff  was  in  court  attending  to  his  ordinary  business  during 


NEW  ORLEANS,  MARCH,  1850. 

Ae  last  trials,  in  which  he  did  not  appear ;  but  that  the  prisoner  was  injured 
thereby,  rests  purely  in  conjecture. 

The  value  of  the  services  rendered  by  the  plaintiff  in  restoring  O^Blenis  to 
his  liberty  and  savini;  his  life,  do  not  appear  to  have  been  contested.  And  they 
were  all  rendered  before  the  note  on  which  the  defendants  are  securities  fell 
duo.  The  counsel  in  prison,  his  professional  exertions  on  the  first  trial,  and, 
subsequently,  on  thtihabeas  corpus  at  Iberville,  were  all  before  that  period.  The 
note  then  was  justly  due,  and  was  short  of  the  equivalent  which  the  plaintiff 
could  rightfully  claim  for  his  labor.  There  was  nothing  like  a  failure  of  the 
consideration  before  and  at  that  time ;  and  we  have  seen  that  there  has  been 
nothing  since  in  the  conduct  of  the  plaintiff  which  impairs  it.  On  the  contrary, 
by  the  de&ultof  O^BUnia  and  the  defendants,  the  plaititiff  was  released  from 
all  obligation  of  continuing  his  professional  services ;  while  there  was  a  continued 
refusal  on  the  part  of  O'Blenis  and  his  securities  to  comply  with  their  contract. 

The  judgment  of  the  district  court  is  therefore  reversed ;  and  it  is  ordered, 
that  the  plaintiff  recover  from  the  defendants  in  solido,  the  sum  of  five  hundred 
dollars,  with  four  dollars  costs  of  protest,  together  with  interest  on  said  sum  of 
five  hundred  dollars  froni  the  4th  Januaiy,  1846,  and  costs  in  both  courts. 
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J.  MoNGET,  Tutor,  V.  Charles  Tbssier. 

As  a  general  rale  nnder-taton  are  without  authority  to  receive  and  control  tlie  auet«  of 
minon ;  bat  they  have  the  right  to  employ  coanael,  and  stipalate  the  necesiary  fee  ;  to 
imititate  proceedings  against  tntors  to  deprive  them  of  their  tatonihlp  and  to  protect  the 
property  of  minors  from  waste. 

An  attorney  at  law  who  retains  a  reasonable  amoant  oot  of  his  ccdlections  for  las  fee,  can* 
not  be  compelled  to  refund  the  amoant  retained. 

APPEAL  from  the  District  Court  of  East  Baton  Rouge,  Burk,  J.  O.  S. 
L€tcey%  for  plaintiff.  J.  M.  Elam^  for  defendant.  The  judgment  of  the 
court  was  pronounced  by 

RosT,  J.  Moses  Tyler,  the  under-tutor  of  the  minors  whom  the  plaintiff 
now  represents,  instituted  an  action  against  P.  A.  Walker,  the  former  tutor  of 
•aid  minors,  to  deprive  him  of  the  tutorship,  and  to  compel  him  to  render  an 
account  of  his  administration.  Thomas  Green  Davidson  signed  the  petition  as 
his  counsel,  and  attended  to  the  suit  as  such. 

Walker  subsequently  resigned  the  tutorship,  and  before  another  tutor  was 
appointed  he  deposited  in  the  hands  of  the  defendant,  who  was  then  parish 
judge,  certain  promissory  notes  belonging  to  the  minors.  The  defendant  gave 
those  notes  to  Davidson  for  collection,  and  took  the  two  receipts  upon  which  this 
action  is  brought.  The  plaintiff  asks  that  tlie  notes  be  returned,  or  the  defendant 
adjudged  to  pay  the  amount  thereof  with  interest.  There  was  judgment  in  his 
frvor,  and  the  defendant  appealed. 

The  receipts,  upon  which  the  action  is  based,  show  that  a  note  of  P.  D.  Avery 
for  three  hundred  dollars,  and  Tunard^s  note  for  seventy-five  dollars  were  col- 
lected by  Davidson,  and  applied  by  him  to  the  payment  of  his  fee  in  the  case  of 
Moses  Tyler  v.  Walker,  by  order  of  the  under-tutor  Tyler.  The  phiintiff  ob- 
jects to  this  appropriation  of  the  funds  on  two  grounds':  Ist.  That  the  under- 
tutor  was  without  authority  to  receive  and  control  the  assets  of  the  minors ;  and 
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MoiiosT       dull  the  defendant,  as  depoeitazy,  is  liaUe  for  an  illegal  disposition  of  tbe  property 
TsiTi'im       deposited.    2d.  That  Davidson  was  absent  when  the  case  of  Tyler  ▼.  JValJcer 
was  tried,  and  is  entitled  to  no  compensation. 

As  a  general  rule  under-tntors  are  without  antfaorily  to  receive  and  control  the 
assets  of  the  minors.  Bnt  in  the  cases  provided  by  law,  they  have  power  to 
employ  counsel  to  institnte  the  proceedings  necessary  to  deprive  the  tutor  of « 
the  tutorship,  and  to  protect  the  property  of  the  minors  from  dilapidation  and 
waste.  That  power  necessarily  implies  the  further  power  of  stipulating  with 
the  counsel  employed  a  proper  compensation.  In  this  case  it  is  proved,  that  ^ve 
hundred  doDars  would  have  been  a  reasonable  compensation  for  attending  to  the 
suit  of  Tyler  v.  Walker ;  and  the  under-tutor  has  only  allowed  $375.  The 
amount  being  reasonable,  if  Davidson  was  entitled  to  compensation,  he  could 
not  be  compelled  to  refund  it  on  account  of  the  informal  manner  in  which  it 
came  to  his  hands.  The  payment,  on  that  hypothesis,  is  ralid,  and  operates  a 
dischai^e  of  the  defendant  pro  tanto. 

But  it  is  said  that  the  debt  was  not  due,  by  reason  of  Davidson^ s  neglect  to 
attend  the  trial.  The  party  who  employed  him  did  not  raise  that  objection;  nor 
was  it  raised  by  the  present  plaintiff  in  the  action  which  he  brought  to  annul  the 
judgment  rendered  in  that  case.  His  petition  on  the  contrary  goes  far  to  ex- 
onerate Davidson  from  the  negligence  now  alleged,  and  expressly  admits  that 
the  cause  was  improperly  tried  in  his  absence,  and  when  he  had  no  right  to  ex- 
pect that  it  would  be  tried.  It  may  be  remarked  that  Davidson  represented  the 
plaintiff  in  the  action,  and  that,  if  he  fiuled  to  appear,  the  only  judgmeut  which 
could  be  legally  rendered  was  one  dismissing  the  petition. 

The  allowance  appears  to  have  been  made  in  good  faith  by  the  under-tutor, 
and  the  defendant  is  entitled  to  the  benefit  of  iL  The  amount  of  it  deducted 
from  the  judgment  appealed  from  leaves  a  balance  of  924  40,  for  which  the  de- 
fendant has  not  accounted. 

It  is  therefore  ordered,  that  the  judgment  in  this  case  be  reversed ;  and  that 
there  be  judgment  in  favor  of  the  plaintiff  for  924  40,  with  the  costs  of  the 
district  court ;  those  of  this  appeal  to  be  paid  by  the  plaintiff  and  appellee. 


iU3    38?\ 


L.    BONNBCAZB   t;,    M.    GmkNNERT. 

Tbe  parchaaer  who  is  apprised  of  the  danger  of  eviction  before  the  sale,  cannot  soBpend 
the  payment  of  the  price  on  account  of  that  danger.  He  has  no  action  nntil  he  is  ericted. 
C.  C.  8935. 

APPEAL  from  the  District  Court  of  East  Baton  Rouge,  Burlc^  J,    J,  iV, 
Brunol,  for  plaintiff.     A,  M.  Dunn,  for  defendant.     The  judgment  of  the 
court  was  pronounced  by 

RosT,  J.  L,  Bonntcaze  sued  M,  Grannery  upon  a  note,  the  payment  of 
which  was  secured  by  a  mortgage  on  a  house  and  lot  in  the  town  of  Baton 
Rouge.  Before  obtaining  judgment,  the  heirs  of  Grannery^s  deceased  wife 
intervened,  and  set  up  a  claim  in  right  of  their  mother,  to  the  mortgaged  pro- 
perty, dec.  Exceptions  were  filed  by  Bonnecaze  to  their  petition  of  interven- 
tion. Judgment  was  rendered  in  favor  of  Bonnecaze,  on  his  note  against  GVaa- 
nery,  and  no  action  was  at  that  time  taken  on  the  intervention.     Execution 
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nwned,  and  the  property  was  seized.  About  the  same  time,  Mrt.  HemandeZt 
io  her  owd  right,  and  as  tutrix  of  her  minor  children,  obtained  a  writ  of  seizure 
and  sale  against  GTonnery  to  sell  the  same  property,  under  another  moitgage. 
The  sheriff  seized  the  mortgaged  property,  under  both  writs ;  advertised  and 
sold  under  both  on  the  6th  of  February,  1847,  when  Bonnecaze  became  the 
purchaser  for  the  price  of  $2000 ;  satisfied  his  own  judgment,  and  paid  the 
balance  to  the  sheriff.  On  the  11th  of  February,  1647,  he  sued  out  a  writ  or 
injunction,  restraining  the  sheriff  from  paying  the  money  to  Hernandez^  on  the 
allegation  that  he  was  in  danger  of  eviction,  **  on  account  of  the  suit  of  inter- 
vention aforesaid,  which  was  pending  against  him."  He  made  the  heirs  parties, 
and  asked  that  his  suit  of  injunction  be  cumulated  with  said  suit  of  interven- 
tion, which  he  also  prayed  might  be  rejected,  &c.  Hernandez  answered, 
Ist.  That  if  there  was  any  danger  of  eviction,  it  was  apparent  the  purchaser  was 
informed  of  it  before  the  sale.  2d.  That,  having  paid  the  price  to  the  sheriff, 
he  could  not  demand  its  restitution,  or  any  security  until  evicted  from  the  pro- 
perty purchased. 

On  the  application  of  the  pUuntiff,  the  case  was  tried  before  a  jury,  who  re- 
turned a  verdict  in  favor  of  the  defendant.  He  has  appealed  from  the  judgment 
rendered  thereon. 

It  is  manifest,  that  before  the  sale  the  plaintiff  was  apprized  of  the  danger  of 
eviction,  which  he  now  alleges ;  he  cannot,  therefore,  under  the  textual  provi- 
visions  of  article  2535  of  the  code,  suspend  the  payment  of  the  price.  He  has 
no  action  until  he  is  evicted. 

The  judgment  is  therefore  affirmed,  with  costs. 
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Justin  A.  Edwards  v.  McFall  et  al. 

A  dormant  putner  may  retire  from  a  Mrm«  and  not  be  liable  for  labieqaent  oootracti  of 
his  former  partners,  without  giving  notice  of  hii  withdrawal ;  provided  that  the  penons 
affected  by  hia  withdrawal  were  without  knowledge  of  hif  having  been  once  in  the  part* 
neTship. 

Where  bntinetf  ia  transacted  by  A  and  B.,  nnder  the  firm  of  A.  &  Co.,  B.  cannot  be  consi*  j 
dered  as  a  dormant  partner ;  and  if  he  retires  from  the  firm  is  bound  to  give  notice  of 
his  retiring,  or  he  will  remain  liable  for  the  contracts  subsequently  made  in  the  name  of 
Ae  firm. 

APPEAL  from  the  District  Court  of  Corroll,  Snyder,  J.  Stacey  and  5jpar- 
roWf  for  plaintiff.  H.  Short  and  Chllinst  for  defendant.  The  judgment 
of  the  court  was  pronounced  by 

Si.iDEi.1.,  J.  The  plaintiff  seeks  to  make  the  defendant  McFall  liable  as  a 
partner,  upon  a  note  of  Belknap  if  Co.  to  their  own  order,  and  by  them  en« 
dorsed,  dated  New  Orleans,  Mny  22d,  1847,  and  there  payable.  There  was 
a  judgment  as  in  case  of  nonsuit  in  the  court  below,  and  the  plaintiff  ap- 
pealed. 

The  material  facts  are  as  follows :  About  the  1st  December,  3845,  a  com- 
loerdal  house  was  established  in  the  State  of  Arkansas  under  die  s^le  of 
Belknap  Sf  Co.  It  was  composed  of  M.  L.  Belknap,  C.  W.  Belknap,  and 
McFallf  the  defendant.    It  thus  existed,  with  the  consent  of  the  parties^  until 
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Edwabds  December,  1846,  at  or  shortly  after  which  time  McFall  retired.  Bat  no  notice 
UcWavl.  ^^  ^  retirement  wan  pnblbhed  antil  after  the  date  of  the  note.  Daring  the 
existence  of  the  partnership,  they  purchased  their  dry  goods,  hardware,  and 
drags,  in  Louisville,  and  their  groceries  in  New  Orleans.  Their  bosinees  seems 
to  have  been  that  of  **  countzy  merchants."  At  the  same  time,  there  existed 
at  Providence,  in  Louisiana,  a  firm  styled  Belknap  and  McFall,  composed  of 
Af .  X.  Belknap  and  the  defendant.  My  gall  8f  Edwards  were  a  New  Orieans 
house,  of  which  the  plaintiif  Edwards,  was  a  partner.  The  consideration  of 
the  note  was  goods  sold  at  its  date  by  My  gall  8f  Edwards  to  the  house  of 
Belknap  8f  Co*,  personated  by  C  W.  Belknap.  This  was  the  first  transactioa 
Belknap  8f  Co,  had  with  My  gait  and  Edwards.  A  clerk  of  My  gall  and  Ed- 
wards, who  made  the  sale,  states  that  at  the  time  the  goods  were  purchased, 
he  asked  Belknap  "  if  Belknap  6f  McFall,  of  Lake  Providence,  were  interested 
in  his  house ;"  to  which  Belknap  answered  **  that  they  were  all  connected  to- 
gether, but  that  Belknap  Sf  McFall  lived  at  Lake  Providence,  and  that  he 
attended  to  the  business  of  Belknap  ^T  Co.,  somewhere  in  Arkansas."  The 
clerk  farther  deposed,  that  he  had  the  conversation  above  related  at  the  re- 
quest of  Edwards^  and  took  a  memorandum  of  it,  which  has  been  mislaid. 

The  fair  and  reasonable  inference  from  the  whole  evidence  b,  that  Mygalt 
^  Edwards  when  they  made  the  sale  to  Belknap  Sf  Co.,  had  heard  of  the 
connection  of  McFall  with  that  house,  who,  as  we  have  seen,  during  the  pre- 
vions  year,  had  business  transactions  in  New  Orieans ;  and  they  must  be  con- 
sidered as  selling  the  goods,  under  the  belief  that  the  partnership  still  existed. 
And  this  brings  us  to  the  enquiry,  whether  McFall,  who  had  reticpd  from  the 
firm,  before  the  note  was  given,  can  be  held  liable  to  the  plaintiff. 

As  McFall  was  once  a  partner  of  the  house  of  Belknap  4*  Co,,  it  was  his 
/    duty  when  he  retired  from  it,  to  publish  a  notice  to  that  effect.     It  is  argued, 
i    that  he  is  to  be  treated  as  a  dormant  partner,  because  his  name  did  not  figure 
/    expressly  in  the  style  of  the  house./!  We  are  not  prepared  to  soy,  that  a  person 
can  he  styled  a  dormant  partner,  who  enters  hito  a  partnership  with  A.,  under 
the  style  of  A.  &  Co.     The  words  **  60  Co.,"  hold  out  to  the  world  that  some 
one  else  is  concerned  besides  A.    .The  term  dormant  seems  more  property  ap- 
plicable to  the  case  of  a  party  associating  himself  in  business  with  A.,  -vrho 
transacts  the  business  in  his  A.*s  sole  name.     See  Mitchell  v.  Dall,  2  Harr   dc 
'GUU  171.      But,  even  if  McFall  could   enjoy  the   advantage  of  being   con- 
^  sidered  a  J|ornnant  partner,  the  law  of  the  case  is  still  against  him.     It  is  trae, 

the  ^bse  of  a  dormant  partner  is  treated  as  an  exception  to  the  general  rule, 
that  the  liability  of  partners  quoad  third  persons,  cannot  be  avoided  without 
public  notice.     But  this  must  be  received  with  the  qualification,  that  the  person 
to  be  aifected  by  the  retirement  of  the  dormant  partner,  was  without  knowledge 
of  the  fact  of  his  being  once  in  the  partnership.    If,  at  the  time  of  -contracting, 
he  is  aware  of  that  fact,  he  must  be  considered  as  believing  its  continuance  ; 
and  therefore  trusting  the  partner  who  has  secretly  retired.   'The  case  of  Fenrran 
V.  Dejlinne,  1  Carrington  and  Kirwan,  was  one  of  a  dormant  partner.     The 
law,  snys  Cresswell,  J.,  stands  thus :     **  If  there  had  been  a  notorious  partner- 
ship, but  no  notice  had  been  given  of  the  dissolution  thereof,   the  defendant 
would  have  been  liable.     If  there  had  been  a  general  notice,  that  would  have 
been  sufficient  for  all  but  actual  customers  ;  these,  however,  must  have  bad  some 
\     kind  of  actual  notice.     If  the  partnership  had  remained  profoundly  secret*  the 
defendant  could  not  have  been  afifected  by  transactions  which  took  place  after 
he  had  retired ;  but  if  the  partnership  had  become  known  to  any  person  m* 
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penons,  he  would  be  in  the  same  sitnatioD,  as  to  all  such  penons,  as  if  the      Edwards 
existence  of  the  partDership  had  been  notorious."  McFall. 

In  CarUry,  Whally  and  others^  1  Barnewall  and  Adolphus,  11,  the  defendant 
Saunders  had  been  a  partner  in  a  eompany,  doing  business  under  the  title  of 
**  Plas  Madoc  Colliery  Company  near  Ruabon,  NcMth  Wales,**  but  had  retired 
befi>re  the  bill  of  exchange  upon  which  he  was  sued  was  accepted  by  the 
secretary  of  the  company.  Lord  Tenderden  was  of  opinion,  that  the  action  was 
not  sustained,  Saunders  having  withdrawn  from  the  fii*m  before  the  acceptance 
was  given ;  and  that  the  plaintiff,  who  discounted  the  bill  at  Birmingham,  could 
not  ayail  himself  of  the  want  of  notice,  as  it  did  not  appear  that  he  had  ever 
dealt  with  the  company  while  Saunders  was  a  member,  or  that  the  partnership, 
during  that  time,  had  been  so  known  at  Birmingham,  where .  the  plaintiff  car- 
ried on  business,  that  he  must  be  supposed  to  have  looked  upon  Saunders  as  a 
partner,  in  default  of  notice  to  the  contrary.  The  plaintiff  was,  therefore,  non- 
suited. The  opinions  of  the  judges  upon  the  refusal  of  a  new  trial  are  preg- 
nant with  the  inference  that  if  Carter  had  known,  when  he  took  the  bill,  that 
Saunders  was  once  a  partner,  the  case  would  have  been  with  the  plaintiff. 
The  opinions  of  Lord  Tenderden  and.  of  Parke,  J.,  also  show  that  would  not 
have  been  necessary  to  prove  expressly  Carter* s  knowledge,  but  that  such  know- 
ledge might  be  presumed,  if  it  were  proved  that  Saunders*  connection  with 
the  company  had  been  generally  known  in  Birmingham.  See  also  Evans  v. 
Ihrummond^  4  Esp.  88.  Kelly  v.  Hurlhurt,  5  Cowan,  535.  Smith*s  Mercan- 
tile Law,  47.     Collier  on  Part.  3,  62,  313. 

It  is  therefore  decreed,  that  the  judgment  of  the  district  court  be  reversed ; 
and  it  is  further  decreed,  that  the  plaintiff  recover  from  the  said  defendant, 
James  H.  McFcdl,  in  solido,  the  sum  of  $874,  with  interest  from  28th  May, 
1849,  until  paid,  and  costs  in  both  courts. 


Levi  Beabd  et  al.,  v.  W.  A.  Gresham  et  aL 

Where  the  petitioii  for  an  injanction  alfegei  no  injary  to  the  petitioner,  nor  any  apprehention 

of  injury,  there  ia  no  equitable  groonU  for  the  ii\|anction,  and  it  ahoold  be  dissolved. 
Case  between  same  parties  ante  p.  160  affirmed. 

APPEAL  from  the  District  Court  of  Carroll,  Snyder,  J.     Wm.  Bryan,  for 
phuntiffs.     /.  A.  Collinsj  tor  defendants.    The  judgment  of  the  court  was 
pronounced  by 

Si.inKLL,  J.  Oresham  obtained  a  judgment  in  the  parish  of  Madison  against 
Beard  and  Bush.  A  Ji.  fa,  issued,  addressed  to  the  sheriff  of  Carroll  parish, 
and  upon  application  to  ^f  are/ for  payment,  he,  on  the  14tb  July,  1849,  addressed 
a  written  notice  to  the  sheriff,  in  which  he  recognises  the  Ji.  fa.  as  issuing  from 
the  parish  of  Madison,  and  points  out  certain  moveables,  which  he  directs  him  to 
seize.  This  the  sheriff  did,  and  advertised  the  property  to  be  sold  on  the  4th 
August,  at  Beard* s  residence,  within  the  usual  hours  of  sale.  On  the  24th  July, 
1849,  Beard  presented  to  the  district  judge  a  petition  for  injunction  upon  two 
grounds :  1st.  That  in  his  advertisement  the  sheriff  erroneously  stated  the  /I. /a. 
as  issuing  from  the  District  Court  for  the  parish  of  Carroll,  when  in  point  of 
&ct  it  issued  from  the  District  Court  for  the  parish  of  Madison.  2d.  That  the 
advertisement  does  not  show  within  what  time  said  property  would  be  sold ; 
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Beard  the  expressioQ  *^  within  the  usual  houn  of  sale,**  being  too  indefinite.  These 
Gkcshah.  objections  are  made  nakedly,  without  any  assertion  of  an  apprehension  that  any 
injury  would  result  to  the  petitioner,  or  even  that  he  believed  that  on  the  day  of 
sale  the  sheriff  intended  to  commence  his  sale  before  the  hour  of  11  o'clock,  de- 
signated by  the  statute  of  1842.  We  think  the  petition  showed  no  equitable  ground 
for  an  injunction,  and  should  have  been  dissolved.  It  is  proper  to  add,  that  this 
cause  was  tried  upon  the  same  evidence  as  the  injunction  suit  lietween  the  same 
)iarties,  (No.  1609,)  and  the  facts  which  will  be  noticed  in  the  consideration  of 
that  case  furnish  additional  evidence  that  the  debtor  was  actuated  by  no  other 
motive  than  a  desire  to  delay  his  creditor. 

As  the  creditor  thought  proper  to  recognise  his  first  advertisement  as  erroneous, 
in  consequence  of  the  clerical  error  as  to  the  parish,  and  to  abandon  it,  we  will 
merely  dissolve  the  injunction  in  this  case,  without  damages. 

It  is  therefore  decreed,  that  the  judgment  of  the  district  court  be  reversed, 
and  that  the  suit  be  dismissed  {  the  costs  in  both  courts  to  be  paid  by  the  plaintiffs. 


Elizabeth  M.  Bemiss  et  al.  t;.  D wight  and  Hartman. 

A  porcbftser  of  property  at  sberifiTs  sale  under  a  valid  jodgment  will  acquire  a  good  title, 
although  in  a  vubseqtrent  litigation  between  the  same  parties  for  the  same  caaaeof  action, 
the  plaintiff  obtains  a  second  judgment  for  a  lese  amount  than  the  first. 

APPEAL  from  the  District  Court  of  Madison,  Farrar,  J»  Isclqc  Thomas^ 
for  plaiutiif.  Amonette,  for  defendant.  The  judgment  of  the  court  was 
pronounced  by 

EusTis,  C.  J.  Dwight  and  Hartman  instituted  a  revocatory  action  againat 
John  B,  BemisSf  Judson  Harman,  John  E.  Carson  and  Thomas  Johnson  and 
others,  the  object  of  which  was  to  subject  certain  property,  alleged  to  have  been 
transferred  by  Bemiss^  on  the  eve  of  insolvency,  to  the  co-defendants  in  fraud 
of  his  creditors  to  the  payment  of  their  debt.  There  was  judgment  against 
Bemiss  on  the  plaintiiTs  debt,  and  against  the  three  named  co-defendants.  The 
latter  appealed  from  this  judgment ;  and  the  Supreme  Court  gave  judgment  in 
favor  of  Harman^  and  remanded  the  cause  for  a  new  trial  as  to  Carson  and 
Johnson,  16  L.  R.  150.  Bemiss  not  having  appealed  from  the  judgment, 
and  having  been  no  party  to  the  proceedings  in  the  Supreme  Court,  it  stands 
against  him  unaffected  by  the  judgment  on  the  appeal.  The  decretal  part  of 
that  judgment  has  no  relation  to  the  judgment  against  Bemiss^  but  only  deter- 
mines on  the  rights  of  the  pnities  to  the  appeal,  to  wit,  the  creditora  Dwight 
and  Hartman^  and  the  appellants.  The  court  was  of  opinion,  that  Bemiss  might  be 
entitled  to  a  certain  credit  of  a  note  received  from  him  by  Dwight  and  Hartman  ; 
and  on  remanding  the  cause  expressed  their  opinion,  that  this  was  an  open 
question  to  be  determined  on  the  new  trial.  But  this  well  might  be,  and  still 
the  judgment  against  Bemiss  remain  entire :  the  point  only  being  open  between 
the  parties  before  the  court.  Such  is  the  legal  interpretation  of  the  judgment 
of  the  Supreme  Court. 

The  judgment  against  Bemiss  et  al.  in  the  court  of  the  first  instance,  was 
rendered  as  far  back  as  1827,  and  that  of  the  Supreme  Court  on  the  appeal  in 
September  1840. 
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Oo  the  trial,  and  after  the  cause  ¥ras  remanded,  the  suit  was  dtsmisaed  at  to  Bkmim 
CoTMon  and  Johmon^  and  the  plaintiifa  took  judgment  a  second  time  against  Hartmav. 
BemiBs  for  their  debt,  subject  to  the  credit  of  the  note  received  by  them.  This 
judgment  was  rendered  in  January,  1847.  But  in  the  mean  time,  to  wit,  in 
March,  1845,  the  plaintiffs  in  that  suit  tools  out  execution  on  the  first  judgment, 
under  which  certain  property  of  Bemigs  was  sold,  which  the  plaintiff  in  the  pre- 
sent suit,  who  is  the  wife  of  Bemisa,  purchased  od  a  credit  of  twelve  months ;  ibr 
which  she  gave  her  twelve  months'  bond,  with  the  authority  of  her  husband. 
The  present  suit  has  for  its  object  the  anrest  of  proceedings  under  an  execution 
issued  against  Mrs.  Bemiss  on  the  twelve  months'  bond.  The  claim  of  the 
plaintiff  for  retief  is  based  upon  the  ground,  that  from  the  time  the  first  judgment 
of  the  SufHreme  Court  was  rendered  until  the  second  judgment  against  Bemias  was 
rendered  against  him  in  1847,  there  was  no  judgment  against  him,  and  that  she 
consequently  has  no  title  whatever  to  the  property  she  bought  at  sheriff's  sale. 
The  statement  of  the  case  shows  the  fiict  to  be  otherwise.  There  was  a  valid 
judgment  against  Bemiss  when  the  execution  was  issued,  and  when  the  plaintiff 
purchased  under  it.  What  effect  the  second  judgment  had  upon  the  first,  as  it 
was  rendered  long  after  the  plaintiff's  purchase,  it  is  not  necessary  to  enquire. 
It  can  have  no  effect  on  the  proceeding?  under  the  first  had  previous  to  its  ren- 
dition.   The  court  below  erred  in  making  the  plaintiff's  injunction  perpetual. 

The  judgment  of  the  district  court  is  therefore  reversed,  and  judgment  reo- 
dered  for  the  defendants,  with  costs  in  both  courts^ 


J.  A.  Patterson  v.  R.  Spauldino  et  al. 

Wbere  property  Ic  leued  by  the  sheriff  under  one  writ,  if  the  ifaeriff  receive  a  f  eoood  writ, 
the  first  levy  is  sufflcient  for  both,  and  the  receipt  of  the  second  is  a  oonstmctive  levy.  If 
the  party  suing  ont  the  second  writ  be  sued  for  damages  for  a  wrongful  seizare,  only  snch 
damages  can  be  recovered  as  were  sustained  from  the  detention  of  the  property  under  the 
second  writ,  after  it  was  released  from  the  first  seizure. 

APPEAL  from  the  District  Court  of  West  Feliciana,  Stirling.  J.  /.  A^ 
Patterson^  in  propria  persona.  U,  B.  Phillips,  for  defendant.  The 
judgment  of  the  court  was  pronounced  by 

EusTis,  C.  J.  This  is  an  action  for  damages  resulting  from  the  wrongful 
issuing  of  a  writ  of  sequestration,  on  the  part  of  Spaulding  against  a  crop  of 
cotton  belonging  to  the  plaintiff.  Phillips  was  the  surety  on  the  bond,  by  the 
amount  of  which  bis  responsibility  to  the  plaintiff  is  of  course  limited.  The 
demand  against  the  principal  in  the  present  suit  exceeds  that  amount.  The  judg- 
ment of  the  district  court  was  against  the  defendants  in  solido  for  $370  32 
with  interest;  the  latter  have  appealed. 

The  appellee,  in  his  answer  on  the  appeal,  has  asked  that  the  judgment  be 
changed  so  that  he  recover  the  whole  amount  of  the  sequestration  bond  against 
both  defendants,  with  an  additional  sum  against  Spaulding. 

On  the  19th  of  November,  1846,  Spaulding  instituted  a  suit  against  Doherty 
for  the  sum  of  $299  90,  in  which  he  claimed  a  privilege  on  the  crop  of  Doher- 
tjfs  plantation ;  the  debt  being  for  supplies  furnished.  Patterson,  the  plaintiif, 
had  bought  the  plantation  at  sheriff's  sale  on  the  6th  of  June  previous,  and  was 
in  possession  of  it.    Under  the  writ  of  sequestration  in  Spatdding's  suit,  the 
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PATTKMoif     cotton  made  on  the  pbotation  was  aeused  by  the  sheriff,  who  retained  poooosdon 

Si^AULDiiro.    of  >^  Q>itil  ^®  B^it  ^^^  divided  in  Jnly,  1848.     By  the  judgment,  Spcnilding 

recovered  his  debt  against  Doherty ;  bat  the  snit  was  dismissed  as  to  Patterson^ 

the  present  plaintiff,  he  having  been  made  a  party  defendant,  and  contesting  the 

privilege  claimed  by  Doherty  on  the  crop. 

The  condition  of  the  bond  is,  that  if  the  said  Spaulding  shall  prosecute  the 
said  sequestration  with  effect,  or  shall  pay  and  satisfy  all  such  damages  and  ccwts 
as  the  said  Doherty  and  the  said  Patterson  shall  sustain,  by  the  wrongful  suing 
out  of  the  same,  then  the  obligation  to  be  void ;  otlierwise  to  remain  in  full 
force,  6cc. 

The  crop  of  cotton,  for  the  seizure  and  detention  of  which  damages  are  claimed 
in  this  suit,  had  been  previously  seized  under  a  writ  of  sequestarafion  issued  at 
the  instance  of  /.  B.  Byrne  ^  Co.,  but  had  been  bonded  by  the  present  plaintiff, 
Patterson.  It  was4u;cordingiy  restored  to  the  possession  of  Patterson,  he  giving 
bond  to  deliver  it  to  the  sheriff  when  called  upon  so  to  do.  This  took  place  on 
the  19th  of  October,  1846.  In  December  following,  the  plaintiffs  in  that  suit, 
Byrne  Sf  Co.<,  refusing  to  try  their  case,  Patterson  applied  to  the  court  for  leave 
to  surrender  the  cotton  in  discharge  of  his  bond,  which  was  granted,  and  the 
cotton  was  delivered  to  the  sheriff  and  the  bond  of  Patterson  ordered  to  be  can- 
celled. It  was  retained  by  the  sheriff  until  it  was  again  bonded  by  Patterson^ 
on  the  24th  of  August,  1848,  after  the  judgment  was  rendered  in  that  suit. 
That  judgment  gave  the  plaintiffs  Byrne  ^T  (^">  ^  privilege  on  the  crop  for  $85 
44  with  interest,,  and  was  rendered  on  the  5th  July,  1848;  the  same  day  on 
which  the  judgment  was  rendered  in  Spatdding's  case. 

Thus,  by  the  act  of  the  plaintiff,  the  cotton  was  placed  in  the  custody  of  the 
sheriff  under  the  original  seizure  in  Byrne  S^  CoJ's  suit,  and  was  so  retained  by 
the  sheriff  until  after  the  termination  of  that  suit. 

The  writ  of  sequestration  in  Spaulding' s  case,  for  the  issuing  of  which  dam- 
ages are  claimed,  was  levied  on  the  I9th  of  November,  1846,  after  the  cotton 
was  bonded  by  Patterson,  and  before  its  return  under  the  order  of  the  court  to 
the  sheriff.  We  infer,  from  the  control  Patterson  had  of  the  cotton,  that  it  ^as 
not  removed  from  the  plantation,  but  was  in  his  possession  under  the  seizure 
made  by  the  sheriff  as  the  bailee  of  that  officer. 

The  damages  claimed  by  the  plaintiff  in  this  action,  and  which  he  has  recovered 
in  the  district  court,  result  from  the  depreciation  in  the  price  or  value  of  cotton 
from  the  time  of  the  seizure  in  November,  1846,  until  July,  1848,  when  the 
seizure  of  Spaulding  was  removed  by  the  decision  of  the  court  against  him. 
Conceding  that  he  would  be  entitled  to  recover  them  had  the  cotton  been  retained 
by  the  sheriff  under  Spaulding's  writ  alone,  the  present  case  is  materially  dif- 
ferent. The  cotton  was,  by  the  act  of  the  plaintiff  himself,  delivered  up  to  the 
sheriff  to  be  held  by  him  under  process,  which  took  precedence  of  that  of  which 
he  now  complains.  In  Spaulding's  case,  the  present  plaintiff  urged  as  one  of 
the  grounds  on  which  the  writ  of  sequestration  ought  to  be  set  aside,  that  the 
cotton  was  then  held  by  a  writ  of  sequestration  at  the  suit  of  Byrne  Sf  Co,  This 
appears  in  a  motion  made  by  him  to  that  effect  in  June,  1847.  The  seizure  un- 
der Spaulding's  process  alone,  only  lasted  about  a  month  or  two,  until  the  deli- 
very of  the  cotton  to  the  sheriff  by  the  plaintiff  on  the  canceUing  of  his  bond  ; 
and  there  is  no  evidence  of  fall  in  the  price  of  cotton  during  that  time,  for  which 
it  appears  to  us  the  defendants  would  be  responsible  to  the  plaintiffs.  As  to  the 
time  during  which  the  cotton  was  held  under  the  surrender  of  the  cotton  by  Ae 
plaintiff  on  the  previous  seizure  of  Byrne  Sf  Co,n  and  the  writ  of  sequesti'Btion  by 
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Spamlding^  the  question  of  their  responsibilily  rests  upon  principles  entirely     Pattibsoii 

different.  Bpaulduw. 

We  hnderstand  the  law  to  be,  that  when  properly  is  seized  under  one  writ,  if 
the  sheriff  receive  a  second,  the  first  levy  is  safficient  for  both  writs,  and  that  the 
receipt  of  the  second  is  a  constructive  levy.  If  the  first  writ  is  superseded,  the 
property  may  be  held  under  the  second.  Cresson  v.  StouU  17  John.  R.  116. 
Van  WvnckU  t.  VdulU  1  Hill  R.  559.     Gwinne  on  Shmffs,  213. 

What  Patterton^s  right  to  claim  damages  from  the  defendants  would  have  been 
had  the  cotton  remained  under  the  first  sequestration,  and  been  levied  upon  after- 
wards under  Spatdding's  writ,  is  not  before  us.  The  voluntary  surrender  of 
the  cotton  by  the  plaintiff  to  the  sheriff,  to  be  held  by  him  under  the  previous 
seizure  under  Byrne  Sf  Co.^s  writ,  rendered  the  second  seizure  merely  construc- 
tive, and  the  writ  merely  authorised  Ihe  retention  of  the  property  which  was 
held  by  the  seizure  which  the  plaintiff  himself  revived,  in  the  event  of  the  Istter 
being  superseded. 

The  plaintiff  himself  has  created  a  state  of  things  which  prevents  his  re- 
covery of  any  thing  but  nominal  damages  from  the  defendants  for  the  acts  of  the 
sheriff  under  the  writ  of  sequestration.  As  these  damages  would  be  less  than 
the  constitutional  amount  for  which  civil  actions  can  be  maintained  in  the  district 
court,  and  as  the  plaintiff  had  no  reasonable  ground  to  believe  that  any  thing  but 
nominal  damages  could  be  recovered,  we  do  not  think  he  is  entitled  to  a  decree 
in  his  favcNT  in  this  court. 

The  judgment  of  the  district  court  is  therefore  reversed;  and  the  plaintiff's 
petition  dismissed,  with  costs  in  both  courts. 


Eliza  J.  Erwin  v.  James  McCalop  et  al. 

where  a  married  womftn  is  sought  to  be  mad  •  liable  for  a  debt  which  she  allegea  waa  the 
debt  of  her  hoaband,  to  render  her  liable,  it  must  be  ahown  affirmatively  that  the  debt 
waa  for  her  benefit.  Her  being  separated  of  property  doea  not  thmw  the  barthen  of 
pfoof  on  her,  nor  ia  ahe  estopped  from  setting  ap  the  defence  by  her  acknowledgment  of 
tlie  indebtedness  in  an  act  of  mortgage. 

APPEAL  from  the  District  Court  of  East  Baton  Rouge,  Burk,  J.  J.  M. 
Brtmot^  for  plaintiff.  Oeorge  S,  Lacey,  for  defendants.  The  judgment 
of  the  court  was  pronounced  by 

RosT,  J.  The  plaintiff  has  enjoined  an  order  of  seizure  and  sale,  sued  out 
fay  the  defendant,  McCalop,  upon  a  mortgage  given  by  bnr  to  secure  the  pay- 
ment of  her  promissory  note  in  his  favor,  on  the  ground  that  the  debt  was 
originally  her  husband's,  and  thift  she  is  not  responsible  for  it. 

The  answer  is,  that  the  debt  inured  to  the  benefit  of  the  plaintiff,  and  that 
if  it  was  a  debt  of  her  husband,  it  was  contracted  under  circumstances  which 
render  her  liable  for  it.  The  district  court  perpetuated  the  injunction ;  and  the 
defendant  appealed. 

It  is  not  necessary  to  notice  the  biU  of  exceptions  taken  by  the  defendant's 
counsel ;  for,  if  all  the  fiicts  which  he  offered  to  prove  were  admitted,  they  would 
not  show  that  this  particular  debt  inured  to  the  benefit  of  the  plaintiff.  This 
inet  must  be  shown  affirmatively  by  the  defendant,  in  order  to  make  the  debt 
binding  upon  her ;  her  being  separated  of  property  does  not  throw  the  burthen  of 
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Ebwiv        proof  on  her ;  nor  it  she  estopped  fitim  aettiiig  up  this  defenee  by  her  acknow- 
McCAbop.     ledgment  of  iDdebtedness,  in  the  act  of  mortgage.     Drangenl  v.  Prudkomme* 
3  L.  R.  74.     Pascal  t.  SovineU,  1  Ann.  48,  and  cases  there  cited. 
The  judgment  is  affirmed,  with  costs. 


Madeline  Lobelle,  Tutrix,  r-  Adam  Lobelle  et  al. 

UnleM  all  the  partfei  interested  be  cited  or  appear  in  the  appellate  ooort,  the  appeal  will 
be  dismiaied. 

APPEAL  from  the  District  Court  of  Livingston,  Stirling,  J.    /.  W.  Hahey, 
for  appellant.     WatUrston,  for  appellees.     The  judgment  of  the  court  was 
pronounced  by 

EusTis,  C.  J.  A  motion  has  been  made  to  dismiss  this  appeal  on  several 
grounds ;  one  of  which  is,  that  one  of  the  parties,  defendant^  who  is  a  party  in 
interest,  has  not  been  cited,  or  appeared  in  the  appeal.  Without  this  party 
before  us,  no  judgment  can  be  rendered  by  this  court.  The  motion  must  there- 
fore previul. 

The  appeal  is  therefore  dismissed,  with  costs. 


MiCAJAH  Courtney  v.  Caroline  M.  Hunt. 

The  anrety  on  a  bond  for  the  release  of  property  provisionally  seized,  is  a  good  witness  fat 

the  defendant  after  the  snbstitation  of  another  surety  who  had  been  accepted. 
In  a  snit  for  rent,  where  no  express  contract  is  alleged,  the  defendant  may,  under  the  general 

issue,  introduce  evidence  to  show  that  the  premises  were  to  be  occupied  without  the  pay- 

ment  of  rent. 
Where  the  sheriff  makes  a  seizure  of  a  house,  under  an  order  of  seizure  and  sale  or  ^eri 

f€icia*i  he  may  lease  the  premises,  and  collect  the  rent    C.  P.  658. 

APPEAL  from  the  District  Court  of  East  Feliciana.  Stirling,  J,  T.  G. 
and  P.  H.  Morgan,  for  plaintiff,  contended :  The  attention  of  the  court  is 
first  called  to  a  bill  of  exceptions  taken  by  plaintiff,  to  the  reception  of  testimony 
offered  on  behalf  of  the  defendants  ]<or  the  reasons  in  said  bill  stated,  the 
testimony  should  have  been  rejected. 

It  will  be  perceived,  by  referring  to  the  pleadings,  that  the  authority  of  the 
wife  to  contract  is  not  denied  by  the  husband.  From  the  tenor  of  the  parol 
evidence,  it  may  fairly  be  asserted  that  the  husband  did  not  provide  necessaries 
for  his  wife  and  family ;  and  the  authorisation  of  the  husband  is  presumed  to 
contracts  made  by  the  wife  for  necessaries  for  herself  and  family  when  he  does 
not  himself  provide  them.  L.  C.  1779.  The  burthen  of  proof  is  on  him  to 
show  that  he  did  provide. 

The  testimony  also  shows  that  the  husband  did  not  reside  in  Louisiana,  and 
that  the  wife  acted  in  fact,  as  is  alleged,  as  a  feme  sole,  managing  and  conducting 
her  business  without  the  intervention  of  the  husband.  Notwithstanding  the 
stringent  provisions  of  our  laws  in  reference  to  the  capacity  of  a  wife  to  contract, 
equity  and  justice  would  seem  to  require,  that  when  a  man  suffers  his 
wife  to  depart  from  the  matrimonial  domicil  and  reside  in  another  Statey 
without  making  any  attempt  for  years  to  compel  her  to  return  to  that  domicil, 
suffers  her,  without  warning  the  public,  to  act  as  Bifeme  sole ;  keep  an  inn;  con- 
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tract  debts ;  acquire  property  and  provide  for  her  family ;  that  she,  or  at  least  the      (Tourtset 
property  she  so  acquires,  should  be  responsible  for  the  rent  of  houses,  absolutely  ^* 

necessary  for  her  support  as  well  as  that  of  her  children.     But  if  it  is  considered        Hukt. 
that  the  husband  must  be  viewed  as  the  lessee,  then  the  moveables  on  the  pre- 
mises were  liable  for  the-  rent,  if  any  was  due. 

Mtise  and  Merrick,  for  defendant,  contended :  1.  That  by  the  probate  sale  of 
the  property  said  Micajah  Courtney  acquired  the  naked  property  as  it  then  stood ; 
that  the  previous  rents  and  revenues,  if  any,  belonged  to  the  previous  proprietor. 
They  could  not  be  considered  as  sold  unless  they  had  been  expressly  mentioned 
and  decreed  to  be  sold,  and  were  advertised.  2.  That  the  sherifTs  sale  did  not 
convey  title  to  said  pretended  rents,  because  they  had  never  been  seized  or  sold; 
and  because,  if  they  had  been  seized,  said  seizure  being  illegal,  and  upon  an  act 
under  private  signature,  could  not  prejudice  third  parties  or  convey  any  rights  as 
against  them.  3.  That  said  Andrews,  as  a  creditor  in  virtue  of  his  seizure,  if 
he  acquired  any  right  to  the  rents  and  revenues  under  the  general  description  of 
the  sheriff,  waived  the  same  by  his  agreement  with  Mrs.  Hunt,  by  which  she 
was  to  take  charge  of  the  place,  and  keep  it  in  repair,  without  rent ;  that  if  he 
acquired  no  such  right,  then,  nothing  being  owned  by  him,  he  sold  nothing  to 
Micajah  Courtney,  in  the  so  called  act  of  subrogation,  under  which  plaintiff 
claims,  not  only  rent,  but  a  privilege.  See  Fisk  v.  Moore^  11  R.  R.  279.  4. 
That  Mrs.  Hunt^  being  a  married  woman,  could  not,  without  the  authorisation 
of  her  husband,  or  the  judge,  bind  hei-sclf  for  this  rent.  BroughUm  v.  King, 
2d  Ann.  569 ;  Zachariee  Droit  Civil,  2  vol.  p.  134,  sec.  472.  Nos.  1,  86.  5.  That 
the  suit  could  not  be  prosecuted  against  her  husband  by  the  appointment  of  a 
curator  ad  hoc,  nor  against  her  without  the  authorisation  of  the  judge.  C.  P.  118. 
For  the  foregoing  reasons  it  is  contended,  that  the  judgment  of  the  court  below, 
which  had  been  executed  before  the  divolutive  appeal  was  taken,  by  their  delivery 
of  the  sequestered  effects,  ought  to  be  affirmed. 

The  judgment  of  the  court  was  pronounced  by 

PaESTOfr,  J.  The  plaintiff  alleges,  that  ihe  defendant,  Caroline  M.  Hunt^ 
occupied  a  house  and  outbuildings  on  three  lots  of  ground  in  the  town  of  Clinton, 
as  a  tenant,  for  the  purpose  of  keeping  a  house  of  entertainment,  from  the  1st 
of  January,  1843,  until  the  commencement  of  this  suit  on  the  12th  of  June, 
1845;  that  the  rent  was  well  worth  the  sum  of  thirty  dollars  a  month;  that  the 
property  was  during  the  time  in  the  possession  of  the  sheriff,  by  virtue  of  an 
order  of  seizure  and  sale  in  the  suit  of  T.  L.  Andrews  against  Ezra  Courtney 
and  others;  that  he  became  the  purchaser  of  the  propeity  on  the  1st  of  June, 
1845;  and  that  he  was  subrogated  to  all  the  rights,  liens  and  revenues  of  the 
property  from  the  first  seizure  of  the  same  by  an  agreement  with  Thomas  L, 
Andrews,  dated  the  30th  of  May,  1845. 

The  defendant  filed  a  general  denial,  and  put  the  plaintiff  on  the  strict  proof 
of  his  claim  for  rent. 

By  a  public  act  of  sale,  dated  the  13th  of  January,  1840,  Thomas  L.  Andrews 
sold  the  property,  for  the  occupancy  of  which  rent  is  claimed,  to  Ezra  Courtney 
and  John  B.  Taylor,  and  the  latter  aftei-wards  sold  all  his  interest  in  the  same  to 
Btzra  Courtney,  who  thus  became  the  sole  owner  of  the  property. 

In  September,  1842,  Andrews  caused  an  order  of  seizure  and  sale  to  be  issued 
against  the  property  for  the  price  which  Ezra  Courtney  had  failed  to  pay.  The 
sheriff  seized  the  property,  and  also  **  all  the  rights  and  credits  in  the  hands  of 
Mrs.  C,  M.  Hunt,  of  whatsoever  name  or  nature  they  may  consist.*' 

Ezra  Courtney  enjoined  the  sale.  The  injunction  was  dissolved,  with  damages 
against  him  and  his  security  in  the  injunction  bond.  They  appealed  to  the 
Supreme  Court.  The  security  on  the  injunction  bond  prosecuted  the  appeal ; 
and  the  judgment  of  the  district  court  was  reversed  at  the  March  term  of  the 
Supreme  Court  in  1845,  on  the  ground,  that  the  order  of  seizure  and  sale  waa 
not  authorised  by  law. 
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CouKTVKY.         In  the    meantime,  on  the  6th  of  February,   1845,   Courtney  agreed  with 

HvHT.        Andrews  to  abandon  his  appeal;  and  that  the  order  of  seizure  and  sale  should 

be  executed.    Tlie  consideration  was,  that  Andrews  should  remit  more  than 

half  his  claim ;  and  for  the  balance  Courtney  agreed  to  give  him  the  three  notes 

of  himself  and  son,  Micajah  Courtney^  for  $1000  each,  payable  respectively  in 

1846,  1847  and  1848. 

During  the  transactions  between  them,  the  wife  of  Ezra  C&urtney  had  died. 
He  had  administered  upon  her  estate ;  and  it  was  agreed,  that  her  interest  in 
the  property  should  be  sold  by  the  court  of  probates  at  the  same  time  that  Ezra 
Courtney^s  interest  was  sold  by  the  sheriff.  In  pursuance  of  these  agreements 
between  the  plaintiff  and  defendant,  the  sheriff  sold  the  property  on  the  7th  of 
June,  1845,  to  Micajah  Courtney  for  ten  dollars,  on  twelve  month's  credit.  On 
the  same  day  the  probate  judge  sold  the  interest  of  Mrs,  Courtney  in  the  pro- 
perty to  the  plaintiff  for  the  like  sum  of  ten  dollars. 

If  rents  were  due  by  Mrs.  Hunt,  were  they  transferred  to  the  plaintiff  by 
these  sales  ?  We  do  not  think  so.  They  are  not  described,  or  mentioned  in  the 
sheriff's  return.  None  of  the  rent  now  sued  for  was  due  when  the  seizure, 
under  which  the  sale  was  made,  took  place.  Indeed  the  sale  was  made  on 
twelve  month's  credit,  in  pursuance  of  an  offer  for  cash,  with  benefit  of  appraise- 
ment made  on  the  8th  of  November,  1S42,  before  any  of  the  rent  now  claimed 
had  accrued. 

The  probate  judge  described  in  his  adjudication  the  real  property  alone,  and 
Dot  the  rent  due  by  Mrs.  Hunt.  So  that  the  plaintiff- did  not  acquire  tide  to  tiie 
rent  for  which  he  sues  by  these  judicial  sales.  But  in  pursuance  of  the  agree- 
ment of  the  6th  of  February,  1845,  already  mentioned,  Micajah  and  Ezra 
Courtney  on  the  30th  of  May,  1845,  gave  to  the  agent  of  Andrews  their  three 
notes,  each  for  $1000,  payable  respectively  on  the  1st  of  March,  1846,  1847 
and  1848 ;  and  he,  in  consideration  thereof,  sold  to  Micajah  Courtney  all  his  right 
to  the  proceeds  or  advantages  arising  from  his  order  of  seizure  and  sale ;  and 
his  claim  for  any  rents  or  revenues  arising  from  the  property  described  in  the 
*' order  of  seizure  and  sale."  If  the  plaintiff  is  entitied  to  sue  for  the  rent,  his 
right  arises  from  this  transfer  alone.  But  the  rent  sued  for  did  not  belong  to 
Andrews,  who  makes  the  transfer.  It  belonged  to  Ezra  Courtney,  who  was  the 
sole  owner  of  the  premises  during  the  time  the  rent  accrued. 

We  have  thus  stated  what  is  clearly  the  legal  effect  of  the  agreement.  But 
as  Ezra  Courtney  joined  in  the  consideration  for  which  Andrews  transferred  to 
Micajah  Courtney  rents  not  due  to  himself,  but  to  Ezra  Courtney,  we  might 
conclude  that  in  equity  he  was  entitied  to  Ezra  Courtney^s  rights.  If  we  did 
so  conclude,  the  evidence  leaves  it  so  doubtful  for  what  amount  of  rent  Mrs. 
Hunt  was  liable,  or  whether  she  was  liable  for  any,  that  we  should  not  feel 
authorised  to  reverse  the  judgment  of  the  district  court. 

It  was  objected  on  the  trial  of  the  cause,  that  IV,  H.  Green  could  not  be 
examined  as  a  witness  for  the  defendant,  because  he  was  her  surety  on  a  bond 
given  to  release  the  provisional  seizure  of  her  furniture  and  effects  on  the  pre- 
mises. He  was  properly  admitted  as  a  witness,  because,  long  before  he  was 
examined,  he  was  exonerated  as  security,  by  the  substitution  of  other  securityi 
that  was  accepted  in  his  place. 

It  was  also  objected,  that  the  defendant  could  not  offer,  under  the  general  issue, 
evidence,  that  she  occupied  the  premises  without  liability  to  pay  rent.  The 
plaintiff  did  not  allege  an  express  agreement  to  pay  rent,  but  an  implied  obiigpi- 
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tion,  ariniig  from  the  oceapaoGj  of  valnable  premiBes.    The  defendant  offered     Covrtnbt 
the  evidence  to  rebut  the  presumption  of  such  an  obligation ;  for  which  purpose        hunt. 
it  was  certainly  admissible. 

On  the  merits  we  think  the  evidence  preponderates  in  favor  of  the  defendant. 
Ezra  Courtney  offered  her  as  a  witness,  in  1844,  on  the  trial  of  his  injunction 
suit,  to  prove  that  the  rent  of  the  premises  was  worth  veiy  little,  and  even  that 
he  told  her,  that  if  she  repaired  them  it  must  be  at  her  own  expense.  He  did 
not  tfaereforo  expect  the  payment  of  rent. 

The  testimony  of  Mr,  Winter  Turner  and  Chreen  induces  us  to  think  that 
Andrews  did  not  expect  to  recover  rent  from  Mrs,  Hunt  during  the  time  the 
pn>perty  was  under  setzuro.  They,  with  others,  satisfy  us  that  the  ropairs  she 
put  on  the  promises  wero  nearly  worth  the  rent,  and  that  the  property  while 
under  seizure  was  better  with  than  without  an  occupant. 

The  sheriff  might  have  leased  the  promises  and  collected  the  rent,  in  pursu- 
ance of  article  658  of  the  Code  of  Practice,  as  in  case  of  a  writ  of  fieri  facias. 
As  neither  party  required  him  to  do  so,  and  as  he  did  not  attempt  it  during  the 
two  yean  and  a  half  that  the  property  was  in  his  possession  under  seizure,  the 
district  judge  might  fsirly  conclude,  that  both  parties  were  willing,  and  the  sheriff 
also,  that  Mrs.  Hunt  should  be  keeper  of  the  seized  premises,  during  the  long 
Dtiga^n  respecting  them,  without  paying  rent  for  their  occupancy ;  and  that 
die  defendant  believed  she  was  occupying  them  for  the  care  she  bestowed  upon 
tfaem,  and  the  repairs  she  made. 

We  are  therefore  of  opinion,  that  the  judgment  of  the  district  court  should 
be  affirmed,  with  costs. 


Joseph  Joor,  Curator,  v.  D.  and  J«  Sullivan. 

'Wbere  a  party  reoeirei  paper  which  it  waa  his  doty  to  collect,  and  placet  the  lame  fiar 
max  in  the  haada  of  a  competent  attorney  at  law,  he  will  not  be  reeponf  ible  for  the  opinion! 
or  dxrectiona  of  the  attorney. 

APPEAL  from  the  District  Court  of  West  Feliciana,  Stirling,  J.     Brewer 
and  Collins,  for  plaintiff.     C,  RaU^ff,  for  defendants.    The  judgment  of  the 
court  was  pronounced  by 

RosT,  J.  Tlus  suit  is  brought  by  the  curator  of  the  estate  of  Samuel  Dal- 
ton  against  the  defendants,  on  two  promissory  notes.  The  claim  was  admitted, 
and  judgment  rendered,  subject  to  a  deduction  of  9150  plead  in  compensation, 
and  a  further  sum  of  $359  36  allowed  as  a  credit  on  the  judgment. 

The  defendants  have  appealed,  and  claim  that  a  further  sum  of  one  thousand 
doUars  should  be  allowed  in  compensation,  being  the  amount  of  the  principal 
and  interest  of  a  promissory  note  drawn  by  George  W.  Callette,  and  endorsed 
by  Jokn  O.  Carney  and  Daniel  bullivan  which  notd  was  the  property  of 
Daniel  Sullivan^  one  of  the  defendants,  was  sued  upon  for  the  use  and  benefit 
of  Samuel  Dalian,  and  the  amount  of  the  same  was  to  be  credited  on  the  notes 
^r  which  the  plaintiff  brings  suit.  They  allege  that  the  note  was  good  at  the 
time  against  John  O,  Carney,  the  endorser,  for  the  full  amount  and  interest. 

It  is  neither  alleged  nor  proved  that  the  proceeds  of  this  note  ever  came 
into  the  hands  of  Samuel  Dalton  or  his  curator.  It  belonged  to  Daniel  Sul" 
livan,  as  is  proved  by  the  record  of  a  suit  of  Letois  Siurges,  against  him  and 
Q,  W,  CalletU,    He  paid  it  under  executions  in  that  suit,  and  instituted  suit 
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JooR  upon  it  agaiDBt  John  G.  Carney^  the  endorser  immediately  preceding  him,  for 
SuLL%A3r.  the  use  of  DalUm^s  estate.  But,  defence  being  made  that  the  note  was  com- 
pensated by  claims  of  CalUtU  the  drawer,  against  him,  he  dissmissed  the  suit 
and  gave  up  the  note  to  Carney,  the  defendant.  The  claim  cannot  be  allowed 
in  compensation  of  plaintiff's  demand.  However,  as  he  asks  it,  the  court 
reserves  to  him  the  right,  if  any  he  has,  to  establish  his  claim  in  a  separate  and 
substantive  demand.  By  an  amended  answer,  the  defendants  alleged  that  they 
placed  in  the  hands  of  Samitel  Dalton,  on  the  30th  of  January,  1843,  for  collec- 
tion, a  note  of  hand  drawn  by  Mrs,  Ann  Brister  in  &vor  of  Daniel  SuUivan^  and 
endorsed  by  him  for  9571  20,  with  10  per  cent  interest  from  the  1st  day  of 
January,  1842 ;  the  proceeds  to  be  applied,  according  to  a  receipt  given  by 
Daltan,  to  the  payment  of  certain  claims  in  his  hands  for  collection,  against 
Daniel  Sullivan^  and  any  balance  to  be  accounted  for  to  him  when  collected. 
The  defendants  allege  that  Dalton  never  accounted  for  the  note  as  he  agreed 
to  do ;  that  he  treated  it  as  his  own ;  sued  upon  it  in  the  name  of  SuUivant 
for  the  use  of  others,  without  his  consent ;  obtained  judgment  against  Mr»^ 
Brister ;  seized  her  negroes,  of  a  value  sufficient  to  satas^  the  judgment, 
interest  and  costs ;  permitted  the  slaves  to  be  taken  from  the  possession  of  the 
sheriff,  and  to  be  removed  out  of  the  State  and  thereby  lost  the  whole  amount 
of  the  debt,  interest  and  costs.  By  such  neglect  and  mismanagement,  Uie 
defendants  aver  that  the  estate  of  Dalton  has  become  liable  to  them  for  the  whole 
amount  of  debt  and  interest  due  by  Mrs.  Brister,  and  plead  it  in  compensa* 
tion  of  the  plaintiff's  demand. 

Dalton  received  the  note  of  Mrs.  Brister  from  Sullivan,  to  satisfy  claims 
of  Joseph  Lovell,  John  C.  Morris  and  others  against  him.  He  might  well  sue 
in  Sullivan^s  name,  for  their  use,  as  he  did,  without  thereby  making  or  treating 
the  note  due  by  Mrs.  Brister  as  his  own.  The  record  shows  that  he  used  due 
diligence  as  an  attorney,  in  obtaining  judgment  and  issuing  execution.  It 
appears,  by  the  testimony  of  Lurty,  the  deputy  sheriff,  that  Sullivan  knew  that 
the  execution  was  in  his  hands,  and  took  an  active  part  in  having  it  executed ; 
lived  in  the  neighbourhood  of  defendant ;  knew  the  parties,  and  acted  as  if  the 
claim  was  his  own.  Lartigue,  another  deputy  of  the  sheriff,  proves  that  Mrs. 
Brister  was  the  sister  of  Sullivan,  and  at  his  house  when  the  slaves  were 
seized. 

The  plaintiff's  attorney  ordered  the  writ  to  be  returned;  but  we  have  no 
evidence  that  he  released  the  seizure  if  jnade.  He  was  of  the  opinion,  as 
appears  by  the  testimony  of  Lurty,  that  he  could  not  seize  the  negroes,  but 
only  the  right,  title,  and  interest  of  Mrs.  Brister  in  them.  They  were  inven- 
toried as  the-property  of  the  estate  of  Oeorge  Brister,  and  were  in  the  posses- 
sion of  his  son-in-law.  We  have  no  means  of  ascertaining  that  the  plaintiff^s 
attorney  gave  an  erroneous  opinion  or  direction  to  the  sheriff;  but  we  are 
certain  that  his  opinion  and  direction,  right  or  wrong,  ought  not  to  prejudice 
the  estate  of  Samuel  Dalton ;  and  therefore  cannot  allow  this  claim  in  com- 
pensation. 

The  plaintiff  and  appellant  has  asked  an  amendment  of  the  judgment  of  the 
district  court,  by  disallowing  a  credit  of  $359  36  allowed  by  the  district  court 
on  his  notes  and  mortgage.  Whether  this  credit  was  properly  or  improperly 
allowed,  the  plaintiff  assented  to  it  by  asking  and  obtaining  a  modification  of 
the  judgment  based  upon  this  credit,  by  reviving  a  judgment  included  in  his 
notes  and  moitgage. 

The  judgment  of  the  district  court  is  affirmed,  with  costs  in  both  courts. 
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Mart  Wright  v.  Benjamin  et  aL 

Until  the  forfeitare  of  a  charter  ia  jadicially  determined  in  a  aait  brought  for  that  parpoae  by 
the  State,  no  advantage  can  be  taken  of  any  caaie  of  forfeitare  in  any  collateral  action. 

A  defendant  saed  on  a  note  given  for  the  parchaae  of  certain  chartered  righta,  cannot  iet  up 
aa  a  failure  of  oonaideration  causes  of  forfeiture  which  existed  at  the  date  of  his  purchase. 

APPEAL  from  the  District  Court  of  West  Feliciana,  Stirlingj  J.     U.  B. 
PhUUps,  for  plaintiff.     C^  Ratliff,  for  defendants.    The  judgment  of  the 
court  was  pronounced  by 

RosT,  J.  The  defendant,  Benjamin,  resists  the  payment  of  a  note  executed 
in  solido  by  him  and  D.  Hamilton,  on  the  ground  of  a  partial  failure  of  con- 
sideration; he  alleges  that  the  note  was  given  in  part  payment  for  the  exclusive 
right  and  privilege  of  keeping  a  steam  feny  across  the  Mississippi  river  between 
Bayou  Sara  and  Point  Coup6e;  and  also  for  the  steam  ferry  boat  which  Hani' 
iUon  purchased  at  the  probate  sale  of  the  succession  of  Isaac  Wright ;  and  that 
soon  after  the  purchase  he  discovered  that  Iseuic  Wright  had  failed  to  comply 
"with  the  provisions  of  the  charter,  and  that  it  had  been  forfeited  anterior  to  his 
death;  in  consequence  of  which,  he  contends  that  he  is  entitled  to  a  reduction  of 
the  price.  This  defence  did  not  prevail  in  the  court  below,  and  both  defendants 
appealed. 

No  bond  having  been  given  by  Hamilton,  the  appeal,  as  to  him,  must  be  dis- 
missed.  The  other  appellant  does  not  pretend  that  the  forfeiture  of  the  charter 
has  been  enforced  at  the  suit  of  the  State ;  but  he  alleges  that  he  has  shown 
acts  and  omissions  on  the  part  of  Wright  suffiicient  to  authorise  a  decree  of 
forfeiture. 

The  plaintifr  took  a  bill  of  exceptions  to  the  opinion  of  the  court  admitting 
testimony  to  prove  those  acts  and  omissions,  on  the  ground  that  until  a  forfeiture 
m  judicially  decreed,  neither  the  forfeiture  itself^  nor  the  cause  of  forfeiture,  can 
be  inquired  into  in  another  suit. 

We  are  of  opinion  that  the  exception  was  well  taken,  and  that  the  evidence 
should  not  have  been  received. 

The  rule,  as  settled  after  mature  deliberation  in  the  case  of  the  Atchafalaya 
Bank  v.  Datoson,  13  L.  R.  497,  is,  that  until  the  forfeiture  is  judicially  deter- 
mined in  a  suit  brought  for  that  purpose,  no  advantage  can  be  taken  of  the  for- 
feiture itself,  or  of  any  -  cause  of  forfeiture  by  any  defendant  in  any  coUateral 
action.  2  Kent  Com.  312,  eiseq.  Angell  &;  Ames  on  Corporations,  p.  510  and 
notes.     That  rule  is  decisive  of  this  controversy. 

The  judgment  is  affirmed,  with  costs. 


J.  W.  Wood  et  al.  r.  Tucker  Wall  et  al. 

Where  three  maiTied  women  were  appellanti,  and  the  appeal  bond  ii  signed  only  by  the 
hoebaDd  of  one  of  Ihem  aa  principal,  the  appeal  will  be  diamissed  npon  motion. 

APPEAL  from  the  District  Court  of  East  Feliciana,  Stirling,  J.     Roberts 
and  Z.  S.  Lyons,  for  plaintiffs. 
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Wall. 


Wood  E.,  T.  Merrick,  for  defendaDts,  oontended:  In  this  case  tihere  is  a  motion  to 

^^•^  ^  disinisB  the  appeal.  The  plaintiffs  in  the  action  are  three  married  women.  The 
husband  of  one  of  them,  in  his  name  only,  has  signed  the  appeal  bond.  It 
is  contended  by  the  curator  ad  hoc,  that  the  bond  is  insufficient,  inasmuch  as  a 
married  woman  cannot  bind  herself  except  by  her  own  act  and  with  the  au1iio> 
risation  of  her  husband.  Here  the  husband  of  one  of  the  plaintiff's,  in  his  own 
name,  gives  the  .bond.  Neither  his  wife  nor  the  wives  of  his  co-plaintiffs  are 
in  any  manner  parties  to  it,  or  bound  by  it.  In  12  R.  R.  205,  the  court  says  that 
the  names  of  the  appellants  must  appear  in  the  appeal  bond,  particular^  in  a 
case  on  appeal  by  motion  in  open  court,  because  it  must  appear  that  all  parties 
are  concurred  in  the  appeal.  The  reason  is  much  stronger  in  the  present  case, 
because  the  husband  by  his  own  act  cannot  bind  his  wife,  neither  can  she  bind 
herself  alone ;  it  requbes  their  joint  act ;  and  the  condition  on  which  an  appeal  is 
granted,  is  that  the  appellant  shall  give  his  obligation  with  a  good  and  solvent 
surety.     C.  P.  575.  ^ 

The  surety  is  to  bind  himself  for  the  appeUants,  and  not  for  the  husband  of 
one  of  them,  as  in  this  case.  See  thecaseof  iSauZe^v.  l^epagnier,  2d  Ann.  428. 

The  judgment  of  the  court  was  pronounced  by 

EusTis,  C.  J.  A  motion  has  been  made  to  dismiss  this  appeal,  on  the  ground 
that  the  three  plaintiffs  are  alT  married  women,  and  none  of  them  have  signed 
the  appeal  bond.  The  order  granting  the  appeal  required  the  appellants  should 
give  bond  with  good  security,  &c.  The  bond  purports  to  be  given  by  one  of  the 
husbands,  in  his  own  name,  as  principal  in  the  bond. 

The  motion  has  been  seasonably  made  and  must  prevail. 

The  appeal  is  therefore  dismissed,  with  costs. 


it  1801 
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Elizabeth  Hoover  et  al.  v.  Mathew  B.  Sellers. 

A  sacceBBion  inherited  by  minors  may  be  administered  by  tutors ,  and  a  tutor  may  relieve 

an  administrator  from  the  farther  administration  of  the  estate. 
Where  a  person  has  acted  as  tator,  and  has  been  recognised  as  such  by  the  probate  jadge, 

and  where  it  is  shown  that  the  records  of  the  coart  are  in  a  state  of  great  confnsion  and 

dilapidation,  it  will  be  presumed  that  he  was  properly  qualified  although  the  usual  oatii 

and  bond  cannot  be  found. 
Appointments  made  by  decrees  of  courts  of  competent  jurisdiction  cannot  be  reganled  as 

absolutely  void,  and  attacked  collaterally  to  the  detriment  of  third  persons. 

APPEAL  from  the  District  Court  of  CarroD.     Snyder,  J.    JoAn  A.  Collins 
and  Short,   for  plaintiffs.     Sparrow,  Ogden  and  Duncan,  for  defeDdant. 
The  judgment  of  the  court  was  pronounced  by 

Slidell,  J.  The  plaintiff,  Elizabeth  Sellers,  now  the  wife  of  T%amas  R. 
Hoover,  alleges  that  she  is  the  grand-daughter  of  John  Sellers,  who  died  in  tb» 
parish  of  Ouachita,  in  1828;  and  as  such,  is  one  of  his  heirs.  That  the 
entire  succession  amounted  to  84766  12i,  That  Matthew  B.  Sellers  was 
appointed  administrator  of  the  succession,  and  took  it  into  his  possession.  That 
the  share  to  which  she  is  entitled  is  one  fifth  of  the  above  named  sum,  to  wit, 
8953  22i,  with  interest  on  the  sum  of  876  60  from  December  12th,  1830,  at 
ten  per  cont ;  a  like  interest  on  the  sum  of  8200  from  the  Ist  January,  1832 ;  on 
the  sum  of  8332  20,  from  1st  January,  1833;  and  on  the  sum  of  $332  30  from 
the  1st  January,  1834  ;  until  paid.  That  the  defendant,  as  administrator,  has 
received  and  still  retains  the  several  sums  of  money  above  set  forth ;  and  by 
reason  thereof  is  justly  indebted  to  her  in  their  amount,  with  interest 
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For  a  proper  consideration  of  the  plaintiff's  claim,  it  is  necessary  to  state  with 
some  miniitenesa  the  proceedings  which  have  taken  place  with  regard  to  the 
succession  of  John  Sellers,  and  the  affairs  of  the  plaintiff,  who  was  a  minor  at 
the  time  of  her  ancestor's  death.  And  in  making  this  examination  it  is  proper  to 
keep  in  view  the  grounds  of  the  plaintiff's  action,  to  wit,  that  the  defendant 
has  received  and  retains  the  amounts  speciOed. 

The  defendant  was  the  brother  of  John  Sellers,  and  applied  for  the  adminia* 
tration  of  his  estate.    He  was  appointed  administrator  in  1828.    The  inventory 
exhibits  as  the  sole  property  of  the  succession,  a  few  movables,  four  slaves,  and 
a  &«ct  of  land  in  the  parish  of  Ouachita.     It  is  not  pretended  that  there  was 
any  other  property.    The  only  property  sold  through  the  instrumentality  of  the 
defendant,  was  the  movables.     This  sale  was  made  in  1829*  at  twelve  months' 
credit,  for  a  sum  of  $383.    In  the  same  year  the  defendant  suggested,  in  a  writ- 
ten communication  to  the  parish  judge,  his  inability  by  reason  of  ill  health  to  con- 
tinue the  administration,  and  that  proceedings  were  in  progress  to  place  the 
affairs  of  the  minors  in  the  charge  of  tutors.    A  family  meeting  was  held  in  the 
same  year,  at  which   W.  G.  Osbum,  a  son-in-law  of  the  deceased,  was  nomi- 
nated as  tutor  of  Elizabeth,  the  present  plaintiff,  and  other  persons  as  tutors  for 
the  other  minor  heirs.    On  the  9th  may,   1829,  a  decreee  was  made  by  the 
parish  judge,  homologating  the  proceedings  of  the  family  meeting,  appointing 
Oshum  tutor  of  the  plaintiff,  and  directing  that  letters  issue  upon  his   giving 
bond  and  security,  and  taking  the  oath  of  office.    In  1830,  Sellers  rendered  an 
acfsount  of  his  administration ;  in  which  he  purports  to  return  the  slaves  and  lands 
belonging  to  the  succession,  and  also  the  notes  received  from  the  sale  of  the 
movables.      He   charges    no  commission.      This   account  was   subsequently 
homologated.    That  the  notes  were  received  by  the  parish  judge  is  shown ;  for 
not  long  afterwards  they  were  delivered,  upon  a  written  receipt,  to  Childers,  a 
tutor  of  one  of  the  minors.     It  is  obvious,  that  after  this  period  Oshum,  the  tutor 
of  Elizabeth,  considered  Sellers  as  no  longer  charged  with  the  the  administra- 
tion ;  for  we  find  him  in  1830,  on  behalf  of  his  wife,  an  Jieir  of  the  deceased,  and 
also  describing  himself  as  tutor  of  Elizabeth,  suggesting,  by  petition  to  the  court 
of  probates,  the  necessity  of  a  sale  of  the  remaining  property  to  effect  a  partition ; 
and  praying  that  a  family  meeting  be  convened  to  determine  the  terms  of  sale. 
Upon  this  petition  the  judge  ordered  a  family  meeting,  and  appointed  a  curator  ad 
hoc,  to  represent  Elizabeth  in  the  suit  for  partition.     The  family  meeting  recom- 
mended a  sale  of  the  lands,  at  a  credit  of  two  and  three  years  from  the  1st  of 
January,  1831 ;  and  of  the  slaves,  at  a  credit  of  one  year  from  the  same  date. 
In  December,  1830,  a  decree  was  made,  homologating  the  deliberations  of  the 
&mny  meeting,  and  ordering  the  sale.     On  the  1st  Februaiy,  1831,  the  sale  was 
made  under  this  order.     The  land  was  sold  at  the  price  of  $3,383  12<|,  on  a 
credit  of  two  and  three  yeare ;  and  the  slaves  at  the  price  of  $1000,  at  a  credit 
of  one  year.     And  here  it  is  proper  to  note,  that  the  plaintiff's  claim  is  predi- 
cated upon  the  sales  thus  made  ot  the  entire  property  left  by  the  deceased,  the 
Bom  cbiimed  in  her  petition  being  the  one  fifth  of  the  total  product  of  the  public 
sale  of  the  movables,  lands,  and  slaves;  and  the  respective  dates  of  the  maturity 
of  the  purchase  money  being  the  dates  from  which  she  claims  interest,  as  we 
bave  already  stated.     There  is  nothing  to  show  that  any  of  the  notes  of  the 
porchasera  ever  came  into  the  hands  of  the  defendant.   It  appears  affirmatively, 
that  a  portion  of  them  was  handed  to  a  tutor  of  one  of  the  minors. 

In  1835,  Henry  Newman  presented  a  petition  to  the  parish  judge,  represent- 
ing that  Oshum,  the  tutor  of  Elizabeth,  had  died,  and  praying  to  be  appointed 


Hoovxa 

V. 
SXLLXRS. 


182  SUPREME  COURT  OF  LOUISIANA, 

HooTvii  tutor  in  his  itead.  After  publication,  he  was  appointed ;  took  the  oath  of  office ; 
BxLLxiu.  S^®  bond,  and  received  letters  in  1835.  In  1836,  a  decree  was  made  by  ihe 
parish  judge,  discharging  Newman  at  his  request,  and  appointing  James  Fkelan 
tutor  of  Elizabeth,  He  gave  bond  as  such.  In  1842,  he  presented  an  account 
as  tutor,  to  the  court  of  probates ;  in  which  he  debits  himself  with  $1440,  aa  the 
amount  of  the  minor's  estate,  and  charges  her  with  her  board,  tuition,  and  other 
expenses.  In  the  same  year,  a  decree  was  made  homologating  this  account. 
In  1846,  Pkelan  again  rendered  an  account ;  in  which,  as  before,  he  charges 
himself  with  $1440,  as  an  amount  receired  in  June,  1836,  (the  date  of  his  ap- 
pointment,) **  it  being  her  interest  in  the  succession  of  her  grand-fiither,  John 
Sellers.''^  After  publication,  there  was  a  decree  homologating  this  account,  and 
discharging  Phelan  from  the  tutorship,  upon  his  paying  the  sum  of  $148  34,  the 
balance  in  favor  of  the  minor,  exhibited  by  his  account,  after  charging  her  for 
boarding,  tuition,  clothing,  6cc.,  during  a  period  of  ten  years. 

It  further  appears  from  the  evidence,  that  the  plaintiff's  mother  died  soon 
after  the  death  of  her  grand-fether,  John  Sellers,  Osbum  and  his  wife  took 
charge  of  the  plaintiff,  until  Oshtmi's  death.  She  subsequently  remained  under 
the  care  of  Mr,  and  Mrs.  Phelan^  from  whom  she  received  a  parental  treat- 
ment. The  boarding,  clothing,  &c.,  were  worlh  from  one  hundred  to  one 
hundred  and  fifty  dollars  a  yean. 

It  also  appears  that  the  business  of  the  Court  of  Probates  of  Ouachita,  then 
a  very  extensive  parish,  was  conducted  with  an  irregularity,  which  was  in  some 
degree  attributable  to  the  extreme  difficulty  of  communication,  owing  to  periodi- 
cal inundation ;  that  the  records  have  faOen  into  a  state  of  confusion,  and  many 
papers  had  been  lost. 

The  case  was  tried  by  a  jury,  who  found  a  verdict  in  favor  of  the  defendants. 
The  district  judge  refused  to  grant  a  new  trial,  and  the  plaintiff  has  appealed. 

It  is  obvious,  imder  the  evidence,  that  the  defendant  has  not  actually  in  his 
possession  any  monies  of  the  plaintiff;  and  that  in  point  of  finct,  her  estate  has 
gone  into  the  hands  of  her  tutors.  It  is  also  a  well  settled  doctrine,  that  a 
succession  inherited  by  minors  may  be  administered  by  their  tutors ;  and  as  a 
tutor  might  originally  administer  a  succession  inherited  by  his  ward,  he  might, 
so  far  as  his  ward  is  concerned,  relieve  an  administrator,  if  one  had  been 
appointed,  from  the  further  administration  of  the  estate.  But  the  plaintiff  seeks 
to  escape  from  the  effect  of  these  principles  by  questioning  the  legal  capacity  of 
her  several  tutors  to  act  as  such.  Osburn,  it  is  said,  was  not  her  tutor ;  be- 
cause, although  he  was  appointed,  it  does  not  appear  that  he  had  given  bond,  or 
taken  the  oath  of  office.  That  he  acted  as  tutor,  is  proved.  That  he  was  recog- 
nised as  such  by  the  parish  judge  in  subsequent  proceedingSt  is  also  inferrable. 
Moreover,  we  find  charges  made  in  1631  by  the  parish  judge,  ^*for  taking  bonds.'* 
and  by  the  notary,  for  *'  writing  bonds  for  tutors."  Under  the  circumstances, 
the  defendant  is  fairly  entitled  to  the  benefit  of  the  presumption,  omnia  rite  acta. 
This  {nresumption  is  peculiarly  equitable  in  the  present  case,  considering  the 
state  of  confusion  and  dilapidation  into  which  the  records  of  the  probate  eouit 
have  fiillen.     See  Cribson  v.  Foster^  2d  Ann.  509. 

But  again :  the  position  of  the  plaintiff,  that  Osbum  was  not  her  tutor,  is  m- 
consistent  with  the  basis  upon  which  she  rests  the  main  portkm  of  her  claims. 
She  demands  the  proceeds  of  sale  of  the  land  and  slaves.  But  that  sale  was 
provoked  by  Osbum  as  her  tutor.  By  claiming  the  proceeds  of  the  sale,  she 
affirms  the  sale ;  and  by  affirming  the  sale,  she  affirms  his  action  as  tutor. 

As  to  Newman  and  Phelan,  who  subsequently  were  appointed  her  tutors  and 
acted  as  such,  it  is  said  their  appointments  are  void,  because  Aey  were  not  pre- 
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Wm.  McCraw,  Curator,  v.  Tomkins  and  Larchb. 

The  payee  of  a  note  ia  a  good  witneia  for  holder  ag^ainat  the  drawers,  where  the  defence  ia 

payment. 
Waters  and  Petrovick  ▼.  Blanchard,  19  L .  E.  584,  affirmed. 

APPEAL  from  the  District  Court  of  Carroll,  Selby,  J. 
This  was  ao  action  by  the  holder  against  the  drawers  of  a  note,  to  which 
the  defendants  pleaded  payment.  The  plaintiff  introduced  the  payee,  Oovy 
Hoodf  as  a  witness  upon  this  issue.  The  testimony  was  objected  to,  and  a  bill 
of  exceptions  taken  to  its  reception,  upon  the  ground  of  the  witness  being 
interested. 

J,  B.  Bemiss,  for  plaintiff. 

Short  and  Parham^  for  defendants,  contended  :  The  petition  alleges  that  the 

witness  assigned  the  note  after  it  was  due.    If  he  did,  it  was  paid,  and  he  stood 

as  the  guarantor  of  the  existence  of  the  debt.     Why  should  he  be  permitted  to 

swear  a  debt  into  existence  that  had  no  existence,  against  Tompkins,  who  had 

paid  it? 

The  judgment  of  the  court  was  pronounced  by 

RosT,  J.  This  case  is  not  in  a  situation  that  will  enable  us  to  pass  finally 
upon  it.  Some  of  the  witnesses  examined  have  not  told  the  whole  ti'uth,  and 
have  evaded  answering  questions  which  must  be  within  their  knowledge.  The 
reasonable  expectation  that  fuU  answers  would  be  made,  may  have  induced  the 
defendant  not  to  procure  evidence  to  trace  the  note  to  the  possession  of  the 
original  holder,  and  thus  to  show  whether  it  was  the  one  held  by  the  Messrs, 
Wilson.  The  truth  can,  no  doubt,  be  elicited  in  another  trial ;  and  we  mast 
have  it. 

To  fiu:ihtate  the  proceedings,  we  will  now  pass  upon  the  bill  of  exceptions  of 
tbe  defendant.  We  are  of  opinion  that,  under  the  pleadings,  Govy  Hood  has 
DO  interest  in  the  controversy,  and  that  he  is  therefore  a  competent  witness.  We 
adhere  to  the  decision  in  the  case  of  Waters  and  Petrovich  v.  Blanchard,  19  L. 
R.  584. 

It  is  therefore  ordered  that  the  judgment  in  this  case  be  reversed,  and  the 
case  remanded  for  further  proceedings  according  to  law;  the  plaintiff  and 
appellee  paying  the  costs  of  this  appeal. 
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John  J.  Ames  v.  The  People's   Telegraph. 

Where  evidence  ia  received  in  the  court  of  the  firat  instance  without  objection,  and  no 
motion  was  made  to  atrike  it  out,  it  cannot  be  rejected  by  the  cooit,  upon  the  gnrand  that 


ceded  by  the  advice  of  a  fiunily  meeting.    That  the  action  of  the  parish  judge       Hoovxa 
was  irregnlar,  may  be  conceded.     But,  that  these  appointments,  made  by  solemn      SxLLxRa. 
decrees  of  a  court  of  competent  jurisdiction,  can  be  attacked  collaterally  to  the 
detriment  of  third  persons  and  are  absolutely  void,  is  a  proposition  to  which  we 
cannot  assent.     See  Lalanne*s  Heirs  v.  Moreau,  13  L.  R.  432 ;  and  Gibson  v. 
Foster^  2d  Ann.  509. 

Judgment  affirmed,  with  costs. 
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Amis  the  witneif  diadoBed  the  fact  that  the  proof  reited  apon  writteo  orden  and  papers  which 

J>-  were  not  produced  or  called  for. 

Tbligraph.  ^^^^^  there  are  mataal  aocoants,  a  party  who  haa  accepted  drafts  drawn  upon  him  by  the 
other  party,  has  a  right  to  be  credited  with  the  amount  for  which  he  haa  accepted,  die 
drafts  being  at  the  time  still  outstanding. 

APPEAL  from  the  District  Court  of  East  Baton  Rouge,  Burk,  J. 
/.  M,  Elamy  for  plaintiff. 

G.  S.  LcLcey^  for  defendants,  contended :  It  is  contended  that  the  amounts 
paid  on  Ames^  orders,  and  the  several  sums  for  which  receipts  were  taken,  can- 
not be  allowed,  because  the  orders  and  receipts  were  not  produced  upon  the 
trial.  The  court  will  bear  in  mind,  those  items  were  clearly  and  conclusively 
estabUshed  by  Sheafs^  without  any  objection  to  the  reception  of  his  evidence- 
without  even  a  motion  to  strike  the  same  out ;  hence,  the  plaintiff  is  bound  by 
that  testimony.  In  Huey  v.  Dinkgrave.  1 9  L.  R.  482,  this  court  held,  that 
evidence  taken  down  at  the  instance  of  plaintiff,  cannot  be  stricken  out  upon  the 
cross-examination,  on  the  ground  that  it  contradicted  or  went  to  explain  a  written 
contract.  The  motion  to  strike  out  came  too  late ;  the  objection  should  be  made 
when  the  testimony  is  offered.  As  to  its  effect,  when  once  taken,  the  court 
has  frequently  held,  that  it  will  bind  the  parties,  even  in  regard  to  the  sale  of  real 
property.     1  N.  S.  456.     4  L.  R.  22,  64. 

It  was  also  argued,  in  the  court  a  quo^  that  the  defendants  cannot  be  alk>wed 
credit  for  the  amount  of  Ames*  draft  in  favor  of  Pratt,  accepted  by  defendants, 
(9175,)  because  the  draft  had  not  been  paid.  The  consequence  of  this  position  shows 
its  absurdity.  The  defendants  will  be  compelled  to  pay  to  Ames  the  full  amount 
of  his  account,  as  though  no  acceptance  had  been  made ;  and,  at  the  maturity  of 
the  draft,  will  be  obliged,  under  their  acceptance,  to  take  up  the  same ;  in  other 
words,  must  be  subjected  to  a  double  payment.  It  requires  no  argument  to  in- 
duce your  honors  to  protect  us  from  that  position. 

The  judgment  of  the  Court  was  pronounced  by 

RosT,  J.  The  plaintiff  sues  the  defendants  for  wages  and  monies  advanced 
iK>r  their  use. 

The  defendants  admit  the  plaintiff's  account  to  the  amount  of  9388  13,  and 
claim  the  sum  of  $400  90  in  reconvention.  There  was  judgment  in  favor  of 
the  plaintiff  for  a  portion  of  his  claim,  and  the  defendants  appealed. 

The  witness  Sheaf e  has  testified  that  the  whole  amount  of  the  demand  in 
reconvention  is  correct ;  but  the  district  court  refused  to  allow  several  of  the 
items  because  this  witness  when  cross-examined  disclosed  the  fifict,  that  several 
of  the  items  charged  in  the  account  rested  on  the  evidence  of  the  plaintiff's 
written  orders  and  letters,  which  he  stated  were  in  New  Orleans.  As  the  plain- 
tiff did  not  object  to  the  introduction  of  this  evidence,  the  court  erred  in  raising 
the  objection  for  him.  The  plaintiff  is  bound  by  it ;  and  we  think  that  it  proves 
the  payments  alleged.    Huey  v.  Dinkgrave^  19  L.  R.  482,  and  cases  there  cited. 

The  court  refused  to  allow  the  amount  of  two  drafts  drawn  by  the  plaintiff  on 
the  defendants,  and  accepted  by  them,  which  were  outstanding  at  the  time  of  the 
trial.  In  this,  also,  we  think  there  is  error.  Whatever  recourse  the  plaintiff 
may  have  hereafter  against  the  defendants  in  case  of  non-payment  of  these  drafts, 
it  is  clear  that  he  has  now  no  claim  against  them  for  the  amount  they  have  assumed 
to  pay  in  discharge  of  his  liabilities.  His  rights  to  that  extent  stand  transferred 
to  the  holders  of  the  drafts. 

The  account  of  the  defendants  contains  an  item  of  $20,  which  the  witness 
Sheafe  says  was  paid  to  the  plaintiff  by  a  third  person.  On  the  cross-examina- 
tion he  says,  that  he  did  not  see  it  paid,  and  does  not  state  from  what  source  he 
derived  his  knowledge.     That  evidence  is  insufficient. 

The  claim  in  reconvention  is  proved  to  the  amount  of  $380  90.  This  sum 
deducted  from  $368  13,  leaves  a  balance  of  $7  23,  for  which  the  plaintiff  must 
have  judgment. 
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It  18  onlered  that  the  judgment  in  this  case  be  reversed  r  and  that  there  be         Ames 
judgment  in  favor  of  the  plaintiff,  and  against  the  defendants,  for  seven  dollars  and  thk  Pkoplk's 
twenty-three  cents,  with  the  costs  of  the  district  coart.     Those  of  this  appeal 
to  be  paid  by  the  plaintiff  and  appellee. 


V. 

Telkguafu. 


5  vm 
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The  State  of  Louisiana  v.  F.  Agudo  et  al.  ^^ILZP* 

■ 

In  a  pTosecutioo  for  ft  violation  of  the  A«tto  Prevent  Gambling,  evidence  maybe  introduced 

■howing  that  the  defendanfai  hod  been  engaged  in  gaming,  and  playing  at  odier  timea 

previooB  to  the  day  charged  in  the  information. 
The  time  of  the  oommiBsion  of  an  offience  laid  in  the  indictment  if  not  material,  and  doea 

not  confine  the  proofi  within  the  limits  of  that  period.    The  indictment  will  be  satisfied 

by  proof  of  the  offence  on  any  day  anterior  to  the  finding. 
The  1st  section  of  the  act  of  March  14tb,  1836,  amending  the  act  of  19th  of  March,  1835,  to 

prevent  gamblings  merely  changes  the  destination  of  the  fines  when  collected ;  and  in  no   ' 

manner  changes  or  affects  the  offence,  as  declared  in  the  act  of  1835.    An  information 

ibr  that  offence  rightly  concluded  ogainst  the  form  of  the  statute. 

APPEAL  from  the  First  District  Coint  of  New  Orleans,  McHenry,  J. 
W.  A.  EHmore,  Attorney  General,  for  the  State,  contended :  The  defendant 
was  proceeded  a^iost  by  information,  for  a  violation  of  the  act  entitled,  **  An  act 
to  Prevent  Gambling,"  approved  March  19th,  1835.  He  was  convicted  upon  the 
first  and  third  counts :  the  former  charging  him  with  keeping  and  maintaining  a 
certain  gaming  house  and  banking  game ;  the  latter  with  aidifig  and  assisting 
in  keeping  and  maintaining  a  certain  gaming  house  and  banking  game. 

The  record  presents  two  questions  only:  one  upon  a  bill  of  exceptions,  as  to 
the  admissibility  of  evidence ;  the  other,  on  a  motion  in  arrest  of  judgment, 
alleging  that  the  information  is  defective,  in  charging  a  violation  of  the  statute, 
instead  of  the  statutes. 

Upon  the  first  point,  the  bill  of  exceptions  shows  that  the  court  permitted 
the  attorney  general  to  '*  prove  other  acts  of  gaming  which  had  occurred  about 
the  time  charged  in  the  information."  The  cori'ect  rule  as  to  time,  as  it  is 
believed,  is  laid  down  by  Whaiton,  in  his  Criminal  Law,  page  158,  where  he 
flays :  *^The  time  of  a  commission  of  an  oifence,  laid  in  an  indictment  is  not 
material,  and  does  not  confine  the  proofs  within  the  limits  of  that  period ;  the 
indictment  will  be  satisfied  by  proof  of  the  offence,  on  any  day  anterior  to  the 
finding."  See  the  authorities  there  cited.  See  also  Koscoe,  page  100.  1st 
Chitty,  223.  Upon  the  second  point,  does  the  information  conclude  correctly 
in  charging  a  violation  of  the  statute,  instead  of  a  violation  of  the  statutes  ? 
The  information  in  this  case  was  based  upon  one  statute  only  :  that  of  1835. 
There  was  no  other  statute  violated  ;  and  no  other  statute  was  relied  on.  Ko 
other  statute  being  read  to  the  jury  or  quoted  in  the  trial  of  the  cause.  See 
case  of  Kane  v.  The  People.,  8  Wendell,  212.  Wharton's  Criminal  Law, 
105.     The  StaU  v.  Berry^  4  Halstead,  376. 

C.  JOufour^  for  appellant^  contended :  1.  The  defendant  relies,  before  this 
court," first,  upon  the  third  ground  urged  for  a  new  trial  in  the  lower  court, 
which  is  as  follows :  The  court  has  allowed  the  attorney  general  to  travel  out 
of  the  case,  and  to  introduce  evidence  tending  to  show  the  defendant's  gaming 
and  playing  at  other  days  and  times,  besides  the  day  mentioned  in  the  infor- 
mation ;  which  cannot  be  done  when  not  alledged  in  the  information.  When 
the  evidence  was  offered,  the  objection  was  urged,  but  overruled.  2.  The  de- 
fendant next  insists  upon  the  gi-ound  filed  in  arrest  of  judgment,  which  is  as 
follows :  The  sentence  to  be  passed  in  a  case  like  tlie  present,  is  gathered 
from  and  based  upon  two  statutes  enacted  in  1835  and  1836 ;  whilst  upon  the 
face  of  the  infiormation,  it  appesrs  that  the  present  proceedings  are  founded 
upon  one  statute ;  the  defendant  being  charged  with  violating  the  statute  instead 
of  the  statutes,  made  and  provided  to  prevent  gambling.  The  two  acts  are 
mentioned  in  the  body  of  the  sentence. 

a4 
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Statk  The  judgment  of  the  court  was  pronounced  by 

AouDo.  Preston,  J.     The  defendants  were  convicted  of  a  violation  of  the  act  to 

prevent  gambling,  and  have  appealed  from  the  judgment  rendered  thereon. 
The  grounds  on  which  they  rely  for  a  reversal  of  the  sentence  are,  Ist.  That 
the  district  court  permitted  the  attorney  general  to  introduce  evidence  showing 
that  the  defendants  had  been  engaged  in  gaming  and  playing,  at  other  times 
previous  to  the  day  charged  in  the  information.  2d.  That  the  sentence  to  be 
passed  upon  conviction,  depends  upon  two  statutes,  one  approved  in  1 835,  and 
the  other  in  1836 ;  whereas  the  prosecution  is  based  upon  one  statute,  and  con- 
cludes against  the  form  of  the  statute. 

We  think  the  first  ground  upon  which  a  reversal  of  the  sentence  is  claimed, 
is  untenable.  Wliarton,  in  his  Treatise  on  Criminal  Law,  lays  down  the  true 
rule,  as  to  the  proof  of  the  time  at  which  an  offence  was  committed  to  support 
a  prosecution.  **  The  time  of  the  commission,  laid  in  an  indictment,  is  not 
material,  and  does  not  confine  the  proofs  within  the  limits  of  that  period. 
The  indictment  will  be  satisfied  by  proof  of  the  offence  on  any  day  anterior  to 
the  finding."  So  that  the  evidence  was  proper,  even  if  the  ofifence  consbted 
in  an  isolated  act. 

But,  the  defendants  were  accused  of  keeping  a  banking  or  gaming  house. 
The  keeping  a  banking  or  gaming  house  a  single  day,  might  constitute  the 
ofifence ;  but,  in  common  acceptation,  the  keeping  a  house  implies  that  it  has 
been  kept  more  than  a  day.  It  was,  moreover,  proper  for  the  attorney  general 
under  the  information  to  show  that  the  house  was  a  banking  and  gaming 
house.  Proof  that  banking  and  gaming  had  been  carried  on  in  the  house, 
previous  to  the  time  the  ofifence  charged  in  the  information  was  committed,  gave 
the  house  that  character ;  and  proof  that  the  accused  had  banked  and  gamed 
there,  before  the  act  and  time  charged  in  the  information,  tended  to  show  the 
guilty  knowledge  and  intention,  which,  with  the  act,  constituted  the  ofifence 
charged.     See  Archbold's  Criminal  Pleadings  and  Evidence,  p.  105. 

As  regards  the  second  ground,  the  prosecution  was  for  a  violation  of  the  act 
of  1835  alone,  which  declares  the  ofifence,  and  the  penalty  incurred  by  its  com- 
mission. A  subsequent  statute  passed  in  1636,  p.  158,  direct,  ^^  that  the  fines 
specified  in  the  second  and  third  sectiouff  of  the  act  to  which  this  is  an  amend- 
ment, shall,  ^when  collected,  be  paid  one-half  to  the  informer,  and  the  other  half 
to  the  use  of  the  charity  hospital  of  New  Orleans."  This  last  act  merely  gives 
a  destination  to  the  fines  when  collected,  and  in  no  manner  changes  or  afifects 
the  offence,  as  declared  in  the  act  of  1835.  There  is  but  one  statute  which 
prohibits  the  ofifence.  The  information,  therefore,  very  properly  concluded 
against  the  form  of  the  statute. 

The  judgment  of  the  First  District  Court  is  therefore  affirmed,  with  costs. 


i^^^./S^fc<^^^^»>^^*^>^^^^^^^>^^%^i^>^S^^^^^^Ni^^^^i*»**< 


Wm.  J    Ghaham  et  al.  v^  Wic.  Benjamin  et  aL 

Wbere  tiie  aniwen  to  interrogatoriei  propoanded  to  a  party  in  a  rait  on  oath,  are  tnaoi- 
festly  evaiive,  they  may  be  taken  ai  oonfeMed  againit  the  party  anawering. 

Where  the  hasband  holda  fbnda  as  belonging  exclasively  to  hia  wife,  witboat  any  knowledge 
on  the  part  of  the  wife  of  hia  holding  the  fiinds  fbr  her,  third  personi  who  hare  a  better 
right  to  thoae  funds  may  recover  judgment  against  the  husband,  bot  cannot  against  the 
wife. 
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APPEAL  from  the  District  Court  of  Carroll,  Snyder,  J.    H.  Short  and  E.      Oiiaham 
T.  Merrick,  for  plaiotlff.     A.  B.  Caldwell  and  J.  A,  Collins,  fur  defend-     Bik/ahin. 
Bnta.     The  jadgment  of  the  court  was  prooounced  by 

RosT,  J.  Rachel  Graham,  the  wife  of  William  Benjamin,  was  the  sister  of 
the  whole  blood  of  Francis  IV,  Graham,  deceased.  The  brother  and  sisters  of 
the  half-blood  claim  from  her  and  her  husband  their  share  of  the  succession, 
which  they  allege  the  defendants  have  received.  There  was  judgment  in  their 
iavor  against  the  defendants  in  solido,  and  they  appealed. 

To  prove  that  the  defendants  were  in  possession  of  the  succession  of  F.  W, 
Graham,  the  plaintiff  propounded  interrogatories  to  them.  Rachel  Graham 
answered,  denying  any  knowledge  of  the  questions  asked.  William  Benjamin 
answered  the  interrogatories  put  to  him ;  but  the  pluintifis  being  dissatisfied  with 
his  answers,  took  a  rule  upon  him  to  show  cause  why  .two  of  the  inten-ogatories 
should  not  be  taken  for  confessed,  on  the  ground  that  the  answers  were  inten- 
tionally evasive,  and  not  responsive  to  the  questions  put.  On  trial,  tlie  rule  was 
fnade  absolute,  and  the  defendant  Benjamin  took  a  bill  of  exceptions. 

The  interrogatories  thus  taken  for  confessed  are  the  principal  evidence  upon 
which  the  district  judge  decided  the  case.  The  defendants'  counsel  admits  that 
when  there  is  a  manifest  evasion  in  the  answer  to  interrogatories,  the  court  is  * 

authorised  to  take  them  for  confessed,  as  decided  in  the  case  of  Knight  v.  Mur- 
chiton,  1  R.  R.  31 ;  but  he  contends  that  the  defendant  Benjamin  answered 
the  interrogatories  in  good  faith ;  and  that  if  his  answers  are  not  sufficiently 
definite  to  enable  the  plaintiffs  to  meet  and  disprove  them,  they  should  have  filed 
supplementary  interrogatories  requiring  more  explicit  answers. 

The  defendant  Benjamin  was  interrogated  as  to  facts  peculiarly  within  his 
own  knowledge.  He  admitted  some  of  the  facts  charged,  and  manifestly  evaded 
anawering  as  to  the  others.  We  are  of  opinion  the  district  judge  did  not  err  in 
ordering  the  interrogatories  to  be  taken  for  confessed.  They  show  that  Benja- 
min holds  the  sums  claimed  of  him  as  bebnging  exclusively  to  his  wife,  as  the 
sole  heir  of  Francis  W.  Graham ;  and  as  he  is  the  master  of  the  personal  actions 
of  his  wife*  this  is  sufficient  to  charge  him  ;  but  as  the  funds  did  not  originaUy 
come  to  his  hands  in  right  of  his  wife,  and  her  answers  to  the  interrogatories, 
abow  that  she  was  not  apprised  of  her  husbands  acts  in  the  matter,  we  are  of  ' 
ojMiuon  that  judgment  was  improperly  rendered  against  her. 

It  is  therefore  ordered,  that  the  judgment  against  William  Benjamin  be 
affirmed.  It  is  further  ordered,  that  the  judgment  against  Rachel  Graham  be 
reTeraed,  and  that  there  be  judgment  in  her  favor.  It  is  further  ordered,  that 
ooe-half  of  the  costs  in  both  courts  be  paid  by  the  plaintiffs  and  the  other  half 
by  WUliam  Benjamin. 


Maroaret  Posbt  et  al.  v.  Thr  Bank  op  Louisiana. 

Wbere  «  bond  in  favor  of  «  bank,  secured  by  mortgage,  wag  taken  payable  at  the  bank,  it  is 
not  necessary  that  there  should  be  authentic  evidence  of  presentment  and  demand  of  pay- 
ment at  the  bank,  to  entitle  the  bank  to  executory  process. 

The  Bank  of  Louisiana  v.  Farrar,  1st  Ann.  49,  affirmed. 
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Po5KY  k  PPEAL  from  the  District  Court  of  West  Feliciana,  Stirling,  J.     C.  Ratlif 

Bank  or      -^  and  /.  A,  Patterson^  for  plaiDtiff.      U,  B.  Phillips,  for  defendaDt.     The 
Louisiana,     judgment  of  the  co7?rt  was  pronounced  by 

EusTis,  C.  J.  The  Bank  of  Louisiana  obtained  an  order  of  seizure  and  sale 
against  a  certain  ti*act  of  land  and  slaves,  on  a  bond  and  mortgage  executed  by 
the  plaintiff  and  her  husband  in  favor  of  the  bank ;  the  proceedings  were  enjoined 
at  the  instance  of  the  wife  on  the  6th  October,  1843.  A  judgment  was  rendered 
by  the  couit  in  May,  1844,  in  favor  of  the  plaintiff  in  injunction ;  which  judg- 
ment was  afterwards  set  aside  on  application  of  the  defendant  for  a  new  trial. 
In  June,  1848,  the  case  was  submitted  to  a  jury,  who,  not  being  able  to  agree  on 
a  verdict  was  discharged.  It  was  submitted  to  another  juiy  in  1849,  who  found 
a  vei*dict^  for  the  plaintiff.  The  district  judge  refused  to  grant  a  new  trial,  being 
of  opinion  that  justice  to  the  pai'ties  required  that  there  should  be  an  end  to  this 
litigation,  and  rendered  judgment  according  to  the  verdict,  in  order  thatthe  case 
might  be  taken  to  this  couit  for  final  adjustment,  he  being,  at  the  same  time,  of 
opinion  that  the  verdict  was  not  in  conformity  with  law  and  evidence.  From 
this  judgment  the  bank  has  taken  an  appeal. 

The  first  objection  taken  to  the  validity  of  the  executory  proceedings,  is  that 
there  was  no  authentic  evidence  of  a  demand  for  the  payment  of  the  bond  ac 
^he  place  where  it  was  made  payable,  nor  any  allegation  to  that  effect ;  and  the 
case  o{  Morse  v.  Bums,  12  L.  R.  915,  is  refeired  to  as  sustaining  the  objection. 
That  case  was  of  a  promissory  note  payable  at  a  particular  place,  and,  we  think, 
that  the  doctrine  in  that  case  has  been  virtually  overruled,  by  the  case  recently 
decided  in  this  court  of  Ripka  v.  Pope.  The  instrument  on  which  the  execa- 
toiy  proceedings  are  based,  is  not  a  promissory  note;  it  is  an  obligation  to  pay 
back  money  loaned  with  interest,  and  is  made  payable  at  the  bank  itself.  The 
next  objection  is,  that  the  bank  received  two  notes  from  the  plaintiff,  which  ought 
'  to  have  been  credited  on  the  loan  or  accounted  for  by  the  bank.  We  think, 
with  the  district  judge,  that  it  is  not  satisfactorily  proved  that  the  bank  ever 
received  these  notes,  or  that  they  were  ever  intended  to  be  appropriated  to  the 
plaintiffs'  loan.  An  objection  is  taken  to  the  right  of  the  bank  tq  proceed  against 
the  land,  on  the  ground  that  the  plaintiff  had  sold  it  to  one  Aninas  Dunbar,  who 
had  ceded  it  to  his  creditors ;  and  that  the  bank  had  waived  their  mortgage  on 
this  land,  and  claimed  the  proceeds  in  the  insolvent  proceedings,  the  land  having 
been  sold  by  the  syndic  at  the  sale  of  the  insolvent  estate.  This  objection  we 
concur  with  the  district  judge  in  considering  not  supported  by  evidence ;  and  it 
may  not  be  out  of  place  here  to  observe,  that  the  plaintiff  having  sold  the  land, 
the  question  of  the  existence  of  the  mortgage  upon  it  might  have  been  with 
propriety  left  with  the  owner  of  it.  This  matter  afforded  no  ground  whatever 
for  restraining  the  proceedings  with  regard  to  the  slaves,  which  would  appear  to 
JifLve  been  ample  security  for  the  debt  to  the  bank. 

The  objections  taken  to  the  validity  of  the  plaintiff's  obligation  on  account  of 
her  being  a  manned  woman,  are  without  any  foundation  whatever.  The  Bank 
qf  LouiHana  v.  Farrar,  1st  Ann.  49. 

The  judgment  of  the  district  court  is  therefore  reversed,  the  injunction  dis- 
solvedf  and  the  plaintiff  *s  petition  d^sniissed,  witii  costs  in  both  courts. 
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Adelia  Bird,  Wife  of  Laycock  v.  Nancy  Black  et  al.  ITIBI 

|l05   74i| 

A  mere  intermeddler  with  minorg'  property  is  liable  for  the  damages  he  caases  the  estate. 
Bat  if  his  admiiiistration  has  been  beneficial,  and  he  has  fairly  aocoanted,  he  is  not  liable. 

Tbe  mode  of  calculating  interest  on  the  capital  to  a  pa^^ment,  and  then  deducting  the  pay- 
ment on  the  aggregate  of  principal  and  interest  until  the  next  payment,  however  small 
the  payments,  or  short  the  intervals  between  them,  is  not  admissible  in  a  tutor's  account 

If  a  tutor  invests  the  minor's  revenues  once  a  year,  and  only  when  the  surplus  exceeds  five 
hundred  dollars,  he  complies  with  the  law. 

Saita  of  children  against  parents  are  not  to  be  encouraged,  miless  to  redress  clear  and  pal* 
pable  injustice.  There  are  services  which  parents  render  to  their  children,  and  which  it 
is  presumed  they  perform,  until  the  contrary'  appears,  tliat  money  cannot  repay.  FUial 
duty  should  restrain  the  child  from  exposing  the  faults  of  its  parents,  or  worrying  them 
with  litigation,  unless  compelled  by  extreme  necessity. 

APPEAL  from  the  District  Court  of  East  Baton  Rouge.     G.  S.  Lacey^  for 
pkuntiflT.     C  RaUiff,  for  defendant. 

The  judgment  of  the  court  was  pronounced  by 

Preston,  J.  The  plaintiff,  the  daughter  of  William  Bird^  deceased,  has  io-» 
stituted  this  suit  against  her  mother  to  obtain  an  account  of  her  paternal  inheri- 
tance. She  annexes  to  her  petition  a  statement  specifying  several  items  unac- 
counted for  by  her  mother,  and  claims  a  balance  of  1^11,245.  She  seeks  to 
render  John  W,  Dawson^  the  present  husband  of  her  mother,  liable,  for  having 
▼iolated  the  provisions  and  spirit  of  article  272  of  the  Civil  Code,  which  renders 
the  husband  by  the  second  marriage  liable  in  solidum  with  his  wife,  to  her  minor 
children,  if  they  contract  marriage  without  haviug  her  continued  as  tutrix  in  the 
numner  provided  by  the  article.  The  plaintiff  claims  the  same  balance  from 
CSiarles  Teasier,  on  the  ground  that  he  intermeddled  with  tlie  administration  of 
ber  inheritance,  and  thus  rendered  himself  liable  for  the  amount  claimed  from 
her  mother,  and  step-father.  She  also  claims  a  legal  mortgage  against  his  pro* 
perty,  under  article  3283  of  the  code,  for  having  inteifered  in  the  administi'ation 
of  her  property. 

Charles  Tesner  admits  that  he  charged  himself  with  the  investment  of  the 
plaiotiiTs  funds ;  alleges  that  he  did  so  in  pursuance  of  a  judgment  of  the  Court 
of  Probates  of  the  parish  of  East  Baton  Rouge ;  renders  the  plaintiff  an  account ; 
alleges  that  he  has  overpaid  her  five  thousand  seven  hundred  and  sixty-four 
dollars;  for  which  he  prays  judgment  by  reconvention,  with  interest. 

Mrs.  Dawson  and  husband  contest  the  plaintiff's  claims.  She,  moreover, 
alleges  that  the  community  of  acquets  which  existed  between  her  and  her  first 
husband  has  never  been  settled ;  and  makes  a  large  claim  against  the  plaintiff 
growing  out  of  that  community. 

The  counsel  of  the  plaintiff  has  furnished  us  with  the  following  statement  of 
fiicts,  which  by  a  careful  examination  of  the  record  we  find  to  be  correct.  Some 
time  anterior  to  the  year  1826,  William  Bird  entered  into  a  co-partnership  with 
his  brothexB  Abraham,  Thompson,  and  John  Bird,  for  the  purchase  of  real  estate, 
lie,,  and  the  cultivation  of  one,  or  more  plantations ;  and  during  the  existence 
of  the  partnership  much  landed  estate,  situated  in  the  State  of  Louisiana,  and 
many  slaves  were  acquured  by  tlie  co-partners.  On  the  5th  of  June,  1826, 
William  Bird  was  married  to  Nancy  Black,  the  defendant,  by  whom  he  had  two 
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Biro  chUdren,  the  plaintiff  in  this  action,  and  her  brotlier  and  co-heir  Thompson 
Black.  Bird.  William  Bird  died,  and  on  the  30th  of  December,  1830,  the  surviving 
widow  woB  confirmed  as  natural  tutrix  to  her  minor  children  above  named. 

Upon  the  application  of  the  tutrix,  and  the  recommendation  of  a  family  meeting 
duly  convened,  a  judgment  was  rendered  in  the  Probate  Court  of  the  parish  of 
East  Baton  Rouge,  on  the  5th  of  May,  1831,  ordering  a  partition  between 
Abraham,  Thompson^  aod  John  Bird  and  the  heirs  of  William  Bird ;  which  par- 
tition was  made  by  an  act  passed  before  Judge  Testier  on  the  12th  day  of  May* 
1831,  and  certain  property  fell  to  the  widow  and  heirs,  as  is  particularly  set  forth 
in  the  act  of  partition. 

On  the  7th  of  March,  1834,  Nancy  Black  presented  a  petition  to  the  probate 
court,  stating  that  it  was  her  intention  to  contract  a  second  marriage,  and  prayed 
that  a  family  meeting  might  be  convened  for  the  purpose  of  authorising  her  to 
retain  the  tutorship  of  her  children.  A  family  meeting  was  held,  the  delibera- 
tions of  which  were  not  unanimous,  and  the  court  upon  application  ordered  her 
to  retain  the  tutorship,  on  furnishing  security  to  the  satisfaction  of  the  court  and 
the  under-tutor.     The  security  was  never  given. 

On  the  20th  of  March,  1834,  she  married  John  W.  Dawson. 

On  the  2d  of  August,  1836,  Andrew  Black,  the  under-tutor  of  the  minora^ 
brought  suit  against  Nancy  Black  and  John  W.  Dawson  her  husband,  to  render 
an  account  for  judgment  in  such  an  amount  as  they  might  be  found  to  owe,  and 
to  compel  them  to  give  security  for  their  further  administration  in  conformity  t» 
law. 

Mrs.  Dawson  and  husband  filed  an  exception  and  general  denial,  and  a  claim 
upon  the  heirs  for  Mrs  Dawson's  interest  in  the  community,  which  she  alleged 
existed  between  her,  and  her  first  husband. 

In  this  situation  of  affairs  a  compromise  was  proposed  on  the  part  of  Dawson 
and  wife,  and  submitted  in  writing  to  the  person  representing  the  minors.  It 
was  proposed :  **1.  That  Dawson  and  wife  should  pay  at  tiie  rate  of  five  per 
cent  upon  $17,000  for  six  years,  ending  the  10th  of  January,  1837,  in  lieu  of  all 
liability  for  revenue  to  the  minors  since  the  death  of  William  Birdf  in  1830, 
until  the  1st  of  January,  1837.  2d.  Mrs.  Dawson  is  to  retain  all  the  revenues 
arising  from  tiie  possession  or  administration  of  the  estate  of  her  deceased  husband, 
or  any  property  acquired  by  her,  or  her  second  husband,  from  said  revenues, 
which  shall  be  considered  the  separate  property  of  Nancy  Black,  in  consideration 
of  her  renouncing  all  her  claim  to  the  community,  which  existed  between  her 
and  her  first  husband.  If  the  compromise  was  accepted,  the  proper^  of  die 
minors  was  to  be  sold  on  the  1st  of  January,  1837,  on  such  terms  and  con- 
ditions as  may  be  fixed  by  a  family  meeting.** 

On  the  8th  of  October,  1836,  the  compromise  was  accepted  by  a  family 
meeting,  and  the  property  consisting  of  lands,  slaves  and  personal  property,  (al- 
most, if  not  the  entire,  property  falling  to  the  heirs  under  the  partition  abore 
mentioned,)  was  recommended  to  be  sold  at  public  auction  on  1,  2,  3,  4,  5  and  6 
years'  credit.  The  proceedings  were  homologated  by  the  court  on  the  20th  of 
October,  1636,  and  tiie  property  was  decreed  to  be  sold.  It  was  sold  to  General 
Joseph  Bernard  for  $69,200;  half  of  which  amount,  with  the  interest  thereon, 
belonged  to  the  plaintiff,  and  the  other  half  to  her  co-heir  Thompson  Bird. 

On  the  20th  of  January,  1837,  the  under-tutor,  Andrew  Black,  filed  a  petiCiDnt 
praying  for  a  judgment  to  the  amount  fixed  upon  by  the  compromise,  to  wit»  for 
$6100,  being  5  per  cent  on  $17,000,  from  the  Ist  of  January,  1831,  to  the  lit 
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of  Jannaiy,  1837.    The  petitioii  also  set  forth  the  sale  of  the  property  Ibr  the        Bird 
9nin  of  $69,200;  and  alleged  that  the  monies  and  moTeable  effects  of  the  minors,        Black. 
subject  to  the  control  and  administration  of  defendants,  would  amount  to  $74,300 ; 
and  concluded  by  praying  that  Nancy  Dawson  and  husband  be  ordered  to  furnish 
eecurity  to  that  amount,  pursuant  to  article  330  of  the  Louisiana  Code ;  other- 
wise, that  they  be  destituted. 

On  the  21st  of  April,  1837,  judgment  was  rendered  against  Dawson  and  wife 
lor  $5100.  It  was  furthermore  ordered,  adjudged  and  decreed,  that  they  be  de- 
slitated  of  the  tutorship,  so  far  as  it  concerns  the  administration  of  the  property 
of  the  minors.  It  was  further  ordered,  that  the  notes  given  for  the  minors'  pro- 
perty be  held  subject  to  the  further  order  of  the  court. 

On  the  24th  of  March,  1838,  upon  application,  a  family  meeting  was  duly 
assembled,  and  the  members  thereof  recommended  that  Nancy  Dawson  be  ap* 
pointed  tutrix,  but  with  reservation  of  the  administimtion  of  the  funds  belonging 
to  said  children,  except  what  may  be  sufficient  for  their  decent  support  and  edu- 
catioD.  That  the  proceeds  of  the  sale  of  the  estate  belonging  to  the  children  be 
inrested  on  mortgage  of  unincumbered  property,  under  the  control  of  the  pro* 
bate  court,  with  the  assent  of  the  under-tutor,  and  for  said  minors.  And  when- 
ever said  Nancy  Dawson  will  be  able  to  fiimish  such  security,  or  mortgage  on 
real  estate,  the  funds  and  means  of  her  said  children  be  placed  into  her  hands« 
and  under  administration  by  the  competent  court,  and  according  to  law.  The 
aame  day  the  proceedings  of  the  family  meeting  were  homologated. 

On  the  29th  of  September,  1838,  execution  was  issued  in  the  case  of  Blacky 
noder-tntor,  against  Mrs.  Dawson  and  husband  for  $5100 ;  and  on  the  26th  of 
November,  1838,  the  sheriff  made  $1836  60  by  the  sale  of  two  of  their  negroes, 
and  some  persona]  property  belonging  to  their  plantation. 

On  the  9th  of  January,  1840,  Nancy  Black  and  J.  W.  Dawson^  oo-tutorsv 
presented  an  account  against  the  minors,  amounting  to  $3019  61,  and  prayed  for 
judgment,  which  was  rendered  on  the  17th  of  July,  1843,  for  $2857  61. 

Mrs,  Dawson  never  gave  the  security  required  by  the  decree  of  the  24th  of 
March,  1838,  nor  regained  the  administration  of  her  childrens'  property.  Judge 
Tessier  kept  possession  of  the  notes  given  by  General  Bernard  for  their  propert3r; 
coOected  a  part  thereof;  reinvested  a  part  of  what  wns  collected ;  paid  a  portion 
of  the  funds  on  account  of  the  minors'  expenses ;  and  in  1845  and  1846  appears 
to  have  handed  over  to  Nancy  Dawson  and  tiie  children,  what  he  supposed  to  bo 
due  to  them. 

The  parties  offered  in  evidence  much  documentary  and  verbal  testimony,  and 
especially  accounts  and  vouchers ;  and  their  counsel  have  argued  the  case  fully 
and  ably  in  this  court. 

The  district  court  rendered  judgment  for  the  defendants,  but  dismissed  their 
claims  in  reconvention.  In  his  reasons,  the  judge  states,  that  the  details  of  the 
ease  are  infinite  and  perplexed;  and  he  laments  that  a  master  in  chancery,  or 
oAer  functionary,  provided  by  other  systems  for  the  digestion  of  similar  details, 
18  denied  under  ours;  and  that  accounts  and  counter-accounts,  requiring  adjust- 
ment upon  diversied  principles  of  calculation,  a  computation  of  interest,  some- 
times conventional,  sometimes  legal,  and  all  running  through  a  number  of  years, 
and  through  a  number  of  hands,  and  sometimes  through  no  hands  at  all,  should 
faaveboMi  submitted  for  his  adjustment  on  such  a  mass  of  pleadings,  documents, 
acoonnts,  written  and  verbal  testimony,  as  the  record  presents. 

We  feel  fully  &e  force  of  these  observations,  and  as  the  cause  required  <*the 
investigation  of  long  and  intricate  accounts,**  we  think  the  court  should  have 
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Bird         appointed  auditors  to  have  examioed  the  acconnta,  and  stated  the  same  in  a  report 
Black.        ^  ^®  court,  as  authorised  by  the  443d  article  of  the  Code  of  Practice.     And 
we  should  have  remanded  the  cause  for  that  purpose,  but  from  a  desure  to  ter- 
minate this  litigation  between  a  mother  and  her  daughter. 

We  have  no  doubt,  from  a  careful  examination  of  the  record  in  the  case 
of  Andrew  Black,  under-tutor  of  the  minors,  against  Nancy  Dawion  and 
husband,  the  pleadings,  deliberations  of  the  family  meetings,  and  terms  of  the 
compromise  homologated  and  made  the  judgment  of  the  court  on  the  20th  of 
October,  1836,  that  the  plantation,  slaves  and  stock  sold  in  pursuance  thereof  to 
General  Bernard,  and  thereby  reduced  to  his  notes  secured  by  mortgage,  and 
the  judgment  for  $5100  against  the  mother,  was  estabUahed  by  these  proceedings 
to  be  the  separate  property  of  the  minors ;  and  that  all  the  revenues  arising  from 
the  possession,  or  administration  of  her  deceased  husband's  estate,  and  any  pro- 
perty acquired  by  her,  or  the  second  husband,  from  said  revenues  were  consi- 
dered and  settled  by  the  judgment  to  be  the  separate  property  of  the  mother. 
The  plaintiff  insists  upon  the  judgment  in  this  case  as  settling  the  community ; 
the  settlement  was  proposed  by  the  defendants,  and  was  reduced  to  a  judgment, 
no  doubt,  by  their  consent.  We  have  no  power  to  open  the  judgment,  and  can- 
not examine  any  accounts  between  the  parties  previous  to  its  rendition. 

The  claim  of  Mrs.  Dawson,  for  another  settlement  of  the  community  of 
acquets  with  her  first  husband  is  therefore  rejected.  So  also  the  claim  of  the 
plaintiff  for  money  received  by  her  mother  in  the  partition  of  her  fathers'  estate 
with  his  brothers,  in  1831 ;  also  for  the  value  of  horses,  and  the  proceeds  of  sugar 
then  received,  is  inadmissible.  It  was  all  evidently  money,  and  property  arising 
frt)m  the  possession  and  administration  of  the  estate  of  her  deceased  husband, 
and  which  was  to  be  considered  by  the  compromise  the  separate  property  of 
Nancy  Black,  in  consideration  of  her  renouncing  all  claim  to  the  community 
which  existed  between  her,  and  her  deceased  husband.  It  will  not  therefore  be 
taken  into  our  consideration  of  the  account  between  the  parties. 

By  the  judgment  of  the  probate  court  rendered  on  the  24th  of  March,  1838, 
in  pursuance  of  the  advice  of  a  family  meeting,  Mrs.  Dawson  was  divested  of  the 
administration  of  the  funds  belonging  to  her  children,  except  wlwt  was  necessary 
for  their  decent  suppoit  and  education ;  and  it  was  ordered,  that  the  proceeds  of 
the  sale  of  the  estate  belonging  to  the  children  should  be  invested  In  mortgages 
of  unincumbered  property,  under  the  control  of  the  probate  court,  with  the  assent 
of  the  under-tutor,  for  the  minors. 

There  is  no  doubt  Judge  Tessier  believed  that  he  was  charged  by  this  decree 
with  the  investment  of  the  proceeds  of  the  sale  of  tho  minors'  property,  and 
acted  in  good  faith  in  taking  the  charge  upon  himself. 

The  sales  of  the  propeity  amounted  to  $69,200,  payable  in  six  annual  instal- 
ments of  $11,533  331  each,  payable  the  2d  of  January,  1838,  1839,  1840,  1841, 
1842  and  1843. 

The  interest  on  General  Bernard's  notes,  calculated  to  the  2d  of  January, 
1846,  allowing  10  per  cent  on  each  note  from  the  time  it  became  due,  amounts 
to  $15,570.    Add  the  principal  $69,200,  and  we  have  an  aggregate  of  $84,770. 

The  plaintiff  married  in  the  latter  part  of  1845.  and  Tessier  accounted  for  and 
paid  over  to  her  mother,  and  her,  more  than  half  the  above  sum.  We  are  not 
satisfied  by  the  evidence,  that  Judge  Tessier  received  more  than  10  per  cent 
interest  on  General  Bernard's  notes  from  the  time  they  became  due,  respectively, 
to  the  2d  of  January,  1846,  considering  the  advance  from  time  to  time  of 
upwards  of  $7000  for  ^e  support  and  education  of  the  children,  and  the  probability 
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that  he  paid  out  of  the  revenue  two  ooosiderable  claimi  which  we  will  notice         Bird 
hereafter.  Black. 

If  Te«Wcr  be  regarded  as  a -mere  iatenneddJer  with  minors'  property,  aa 
charged  by  the  plaintiff,  he  would  be  liable  for  the  damages  he  caused  the  estate. 
Had  he  not  so  meddled,  the  mother  and  her  husband  would  have  been  charged 
with  the  consequences  of  their  mal-administration,  under  article  272  of  the 
code  involved  by  the  plaintiff's  counsel  for  having  married  a  second  time,  without 
having  been  previously  continued  as  tutrix  of  her  minor  children.  They  would 
have  been  accountable  for  five  per  cent  upon  the  minors'  revenues,  deducting 
their  expenses  for  not  reinvesting  them  when  they  amounted  to  five  hundred 
dollani.  Civil  Code,  art.  341,  amended  by  an  act  of  the  Legislature,  in  1645, 
p.  158. 

The  minors*  property  thus  admimstered  would  have  produced  $78,138,  on  the 
2d  of  January.  1846.  The  plaintiff's  share  would  have  been  upwards  of  $39,U00. 
Upwards  of  840,000  was  acconnted  for  and  paid  to  her. 

The  plaintiff  has  made  out  a  long  and  minute  account  against  Judge  TessicTf 
and  brings  him  in  debt  about  ten  thousand  dollars.  The  mode  adopted  of  cal- 
culating interest  on  the  capital  to  a  payment,  and  then  deducting  the  payment 
on  the  aggregate  of  principal  and  interest  until  the  next  payment,  however  small 
the  payments,  or  short  the  intervals  between  them,  is  not  admissible  in  a  tutor's 
account.  2  Toullier,  385,  No.  1217.  If  he  invests  the  minor's  revenues 
once  a  year,  and  only  when  the  surplus  revenues  amount  to  more  than  five  hun- 
dred dollars,  we  think  he  complies  with  the  spirit,  if  not  the  letter  of  our  law. 

We  are  satisfied,  as  already  stated,  that  Tessier  acted  in  good  faith,  believing 
he  was  bound  by  the  decree  of  the  court  of  probates  to  superintend  the  admin- 
istration of  the  property  of  the  minor  children  of  Wnt,  Bird,  until  a  tutor  was 
qualified  upon  giving  good  security;  and  therefore  will  only  require  him  to  account 
as  a  tutor  so  qualified.  The  mode  of  calculation  adopted  by  the  plaintiff  mig^t 
work  great  injustice  to  him,  as  it  is  not  proved  that  he  did,  or  could  have  safely 
invested  the  funds  of  the  minors,  as  soon  as  received,  especially  at  ten  per  cent 
interest,  which  seems  to  have  been  the  rate  he  ado|ited  for  their  investment. 

Judge  Testier^  on  the  24th  of  July,  1845,  when  the  plaintiff  was  about  to  be 
married,  rendered  an  account  to  her  mother,  and  handed  over  assets  of  the 
minors  to  the  amount  of  $76,196  6Q*  interest  being  calculated  to  the  2d  of  January, 
1846.  He  handed  over  her  receipts  and  other  vouchers  for  money  paid  at  diffe- 
rent times  for  the  support,  education  and  expenses  of  the  minors,  to  the  amount 
of  $7379,  and  two  claims  he  alleged  to  have  paid  for  their  estate,  amounting  to 
$1360 : — amounting  in  the  aggregate  to  $84,955  66. 

As  the  plaintiff  and  her  brother,  on  the  16th  of  December,  1646,  divided  these 
and  other  assets  between  them,  we  think  it  was  incumbent  on  her  to  show  error 
in  these  settlements  to  her  prejudice. 

There  was  no  material  error  to  her  prejudice,  as  the  following  statement 
will  show. 

On  the  24th  of  July,  1845,  Judge  Testier  handed  over  to  Mrs,  Dawson^  for 
her  children,  the  three  last  notes  of  General  Bernard  for  $34,600,  with  all  the 
interest  due  upon  them.  It  was  incumbent  upon  him  to  account  for  the  three 
first  notes  of  General  Bernards  due,  respectively,  the  2d  of  January,  1838, 
1839  and  1840,  with  all  the  interest  received  upon  them.  It  is  proved,  that  he 
had  received  from  General  Bernard^  at  different  times,  on  these  notes  $42,275 
97  in  cash.  Of  course,  $34,600  was  received  for  the  principal  of  the  notes,  and 
$7675  97  was  received  for  interest ;  or  the  revenues  of  the  minors.     For  this 
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BiRi>  re^enae  he  produces  Mr$.  Damon's  receipt,  for  money  paid  for  the  8uppoit« 
Black.  education  and  expenses  of  the  children,  for  $7379,  leaving  less  than  S300  un- 
expended. The  objections  to  the  vouchers  17,  45  and  50  are  not  well  founded. 
The  menAoranda  filed  as  voucher  34,  for  $73,  we  do  not  understand ;  but  Mrs. 
Dtxwson  to<A  it  from  Judge  Tessier  for  that  sum.  He  must  be  discharged  and 
Mrs,  Dawson  charged  with  it,  who  we  shall  see  has  a  lai^er  claim  against  the 
plaintiff. 

As  we  have  seen,  he  handed  over  to  Mrs,  Dawson  assets  to  the  amount  of 
$76,196  66.  Of  this  sum  there  was  handed  over  as  interest  $20,385  52;  and, 
of  course,  as  capital  $55,811  14.  Mrs.  Laycock  was  entitled  to  her  whole 
capital  $34,600. 

She  received  in  the  partition  with  her  brother,  the  capital  of  General  Bernard^ s 
note,  due  the  2d  of  January,  1841,  $11,533  33;  and  of  the  capital  of  his  last 
note,  $9243  23.  She  received  the  bond  of  her  husband  $992;  do.  do.  $1040; 
Combs^  bond  $1500;  do.  1406;  Byrd  Haraldson's  bond  $600;  Morgan*shond, 
as  cash,  $2363 ;  Michael  Chambers^  bund  $1100;  the  sale  of  Ga^^^' house,  as 
cash,  $2000 ;  Duplantier's  bond  and  property  mortgaged,  she  received  in  the  par- 
tition as  $2300 ;  but  we  believe  she  should  have  been  charged  with  but  ($1760)  the 
amount  of  principal  and  interest  then  due,  $1760;  she  afterwards  received  M. 
K.  Haden's  bond,  $1100.     Total  $34,637  56. 

She  thus  received  in  capital  a  small  amount  more  than  was  due  to  her.  But 
there  was  handed  over  to  her  moliier,  as  interest  or  revenue,  $20,385  52.  We 
think  there  should  be  added  interest,  which  had  then  accrued  on  Mr.  Chamber's 
note,  to  the  amount  of  $440;  making  an  aggregate  of  $20,825. 

On  an  administration  so  &vonible  to  the  minors  from  its  beginning  to  its  termi- 
nation, as  that  which  we  have  had  under  consideration,  we  think  ten  per  cent  on 
the  whole  amount  of  the  revenues  received  and  accounted  for,  allowable  by  law, 
are  but  a  reasonable  compensation.  The  whole  revenues  accounted  for  amounted 
to  $28,500  ;  ten  per  cent  on  this  amount  $2850 ;  which  leaves  to  be  accounted 
for  or  paid  to  the  minors,  $17,975. 

The  two  items  which  Judge  Tessier  claimed  to  have  paid,  in  his  account 
rendered  to  Mrs.  Dawson,  we  think  should  be  allowed.  They  consist  of  $680, 
said  to  have  been  paid  to  raise  a  mortgage  on  property  mortgaged  by  Duplantier 
to  the  minors,  probably  paid,  being  the  first  mortgage,  to  make  the  minor's  second 
mortgage  good.  Mrs.  Dawson  allowed  it,  and,  indeed,  Mrs.  Laycock  took 
Duplantier^ s  mortgage,  in  her  partition  with  her  brother,  at  $2300,  although  but 
$1760  was  then  due  on  the  mortgage.  This  transaction  is  not  clearly  explained 
by  the  evidence ;  it  is  the  plaintifTs  fault,  who  might,  in  strictness,  be  charged 
with  the  $2300,  especially  as  through  Duplantiefs  bond  she  afterwards  became 
owner  of  the  mortgaged  property.  But  we  have  charged  her  with  $1760,  and 
suppose  the  mortgage  to  have  been  paid  out  of  revenues  in  Tessier' s  hands.  The 
other  item  is  $700,  stated  to  be  BrunoCs  mortgage,  taxes,  &c.,  accredited  by 
Mrs.  Dawson,  and  supposed  by  us  to  have  been  paid  out  of  the  revenue.  De> 
duct  them  from  the  revenue,  $1380,  it  leaves  to  be  divided  between  the  plaintiff 
and  her  brother  $16,595.     Mrs.  Laycock^ s  share  is  $8297  50. 

She  received  interest  on  General  Bernard's  first  note ;  which  interest  was  due 
the  2d  Januavy,  1846,  $5766  66;  interest  on  her  husband  J.  C.  X)au3«on*«  bonds, 
$706  80 ;  interest  on  ComVs  bonds,  $674 ;  interest  on  Haden^s  note,  less  $90 
received  by  her  brother,  $460 ;  interest  on  Haraldson's  note,  $120 ;  interest  on 
M.  Chambers^  bond,  $440.  Total  $8169  46.  Leaving  a  balance  due  to  her  of 
$126  04.    If  we  add  to  this  balance  the  half  of  $296  97  of  interest  received  from 
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General  Bernard  on  this  tliree  first  notes,  and  unexpended  in  the  support  and         Biuu 
education  of  the  children,  $148  48,  there  would  be  a  balance  in  her  favor  of       Black. 
4^274  52.     We  might  reverse  the  judgment,  and  render  a  judgment  for  the 
plaintiff  against  Tesner  for  $274  52,  and  subject  him  to  the  costs  of  this  expensive 
litigation,  especially  as  he  might  and  should  have  rendered  an  exact  account,  on 
which  he  and  his  counsel  should  have  relied  without  stating,  as  done  in  his  brief, 
**  that  the  question  involved  being  simply  one  of  calculation  of  interest,  addition 
and  subtraction,  this  court  will  rely  on  its  own  calculation,  and  not  that  of  counsel." 
But  we  think,  on  the  whole  case,  that  Judge  Testier  has  done  full  justice  to  the 
plaintiff,  and  do  not  teel  ourselves  aul;horised  to  reverse  the  judgment  for  so 
small  a  supposed  balance,  growing  out  of  aji  account  amounting  to  upwards  of 
$80,000 ;  and  which  balance  is  based  upon  data  which  we  know  to  be  uncertain. 
This  would  be  peculiarly  improper,  as  the  plaintiff  settled  Duplaniier's  moitgage 
with  her  brother  as  worth  $2300,  and  we  charge  her  with  but  $1760,  whilst  this 
difference  is  unexplained. 

The^  plaintiff  next  claims  a  judgment  against  her  mother.  We  lament 
the  litigation  in  which  this  lady  has  been  involved,  on  account  of  her  children. 
It  coounenced  when  they  were  infants,  and  is  not  terminated  now  that  she  it 
fiir  advanced  in  okl  age.  In  1831,  she  settled  her  first  husband's  succession,  and 
had  an  estate  for  herself  and  two  children  worth  about  $27,000  entirely  free 
from  debt.  The  children's  share  appears  to  have  been  $17,000.  She  married 
again,  in  1834,  but  still  managed  the  estate  of  herself  and  children  so  prudently 
and  successfully,  that  on  the  2d  of  January,  1837,  the  fortune  of  the  children 
ak>ne  was  upwards  of  $60,000  without  owing  a  dollar ;  or  had  mAre  than  tripled 
in  value  in  six  years.  Their  estate  was  tlien  sold  by  the  court  of  probates, 
notwithstanding  her  strenuous  opposition  to  the  proceedings  which  led  to  it;  and 
she  and  her  chUdren  were  turned  out  of  their  paternal  estate,  to  prevent  her 
mismanagement  of  it.  The  estate  of  the  minors  prospered  in  the  hands  of 
strangers,  whom  the  plaintiff  styles  intermeddlers,  who,  however,  rendered  her 
full  justice,  as  has  been  shown  by  the  examination  of  the  case  against  Judge 
Testier, 

During  tiie  nine  years  that  the  mother  was  deprived  of  the  administration  of 
her  children's  property,  she  drew  from  tbeirfonds  $7379  for  their  decent  support, 
education  and  expenses;  and  besides,  was  found  indebted  to  them,  in  1837,  in 
the  sum  of  $5100,  subject  to  the  payment  of  the  expenses  of  the  very  long  and 
expensive  litigation  by  which  it  was  established.  For  the  half  of  these  sums  she 
is  bound  to  account  to  her  daughter.  The  plaintiff  has  presented  us  a  very 
minute  and  detailed  account  of  principal  and  interest,  commencing  on  the  13th 
day  of  May,  1831,  and  resulting,  on  the  31st  of  December  1846,  in  a  balance  of 
t2267  against  her  mother.  We  think,  for  the  reasons  already  given  in  examining 
the  compromise  between  them,  that  the  account  should  have  commenced  on  the 
let  day  of  January,  1837,  witii  half  the  judgment  for  $5100  againslfthe  mother. 
As  the  judgment  was  given  entirely  for  interest,  as  by  its  terms  it  did  not  bear 
interest,  and  as  nearly  half  of  it  was  coUected  by  the  sale  of  the  mother's  negroes, 
hones,  ox  and  waggon,  under  execution,  evidently  to  pay  the  expenses  of  the 
litigation  by  which  it  was  obtained,  and  to  which  it  was  subjected,  we  are  not 
satisfied  that  any  part  of  that  judgment  should  bear  interest.  We  are  certain 
that  the  small  sums  received  from  time  to  time,  during  the  course  of  nine  years, 
to  defray  the  expenses  of  the  support  and  education  of  the  children,  should  not 
be  charged  with  interest,  nor  a  larger  sum  of  $1000  drawn  at  one  time,  shortly 
before  the  plaintiff's  marriage,  and  drawn  probably  to  prepare  for  that  event.  , 
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BiKD  The  diBbunements  are  admitted,  and,  indeed,  they  are  miovtely  proved,  for 

Black.  while  there  is  a  voucher  for  $400  for  a  piano,  there  is  a  receipt  for  thhrtj  cents 
paid  for  a  boqnet  for  her  daughter.  Commencing  the  account  at  the  proper 
time,  rejecting  the  charges  for  interest,  and  crediting  the  mother  with  1;he  dis- 
bnnements,  the  plaintiff  falls  in  debt  to  her  more  than  a  thousand  dollars.  In 
a  word,  her  mother  held  for  the  plaintiff  less  than  eight  thousand  dollara  at  the 
death  of  her  father,  during  her  infancj^.  For  afler  realising  a  crop  her  paternal 
fortune  was  fixed  at  $8500,  as  of  the  Ist  of  Januaiy,  1831,  by  a  compromise  to 
which  she  adheres  with  tenacity,  whilst  her  mother  is  anxious  to  open  it.  The 
mother  gave  her  the  best  education  which  could  be  obtained  in  this  and  a  sister 
State;  afforded  her  all  the  rational  pleasures  and  indulgencies  of  youth;  and  when 
she  was  married,  at  the  early  age  of  sixteen,  placed  her  in  possession  of  a  fortune 
of  forty-two  thousand  seven  hundred  and  seventy  dollars,  or  more  than  five 
times  her  paternal  inheritance.  Had  she  administered  this  fortune  as  well  as 
its  administrators,  either  legal  or  intermeddlers,  did  during  her  minority,  it  is  not 
probable  this  suit  would  have  been  instituted  against  her  mother. 

The  decisions  of  this  court  have  not  encouraged  suits  of  children  against 
their  parents,  unless  to  redress  clear  and  palpable  injustice.  There  are  services 
which  parents  render  to  their  children,  and  which  it  is  presumed  they  perform 
until  the  contrary  appears,  which  money  cannot  pay ;  and  filial  duty  should 
restrain  the  child  from  exposing  the  faults  of  its  parents,  or  worrying  them  with 
litigation,  unless  compelled  by  extreme  necessity. 

We  are  of  opinion,  that  the  judgment  of  the  district  court  should  be  affirmed, 
with  costs.  The  judge  might  have  rendered  judgment  against  Tessier  for  a 
very  small  sum ;  as  he  did  not,  we  have  not  the  meaps  of  determining  with 
certainty  that  he  was  wrong. 

It  is  therefore  ordered,  that  the  judgment  of  the  court  below  be  affirmed, 
with  costs. 


M.  A.  DrcKASON  and  Husband,  AdmVs.,  r.  M.  D.  Smith,  Adm'x. 

Where  a  mother  of  miDor  children  deals  with  a  person  as  tatrix  in  matters  relating  to  tiie 
estate,  signs  a  receipt  in  her  own  name  simply  without  adding  as  tutrix,  it  will  be  pre- 
sumed that  she  acted  as  tutrix  iu  signing  the  receipt 

APPEAL  fVom  the  District  Court  of  West  Feliciana,  Stirling,  J.  C.  Radiff^ 
for  plaintiff.  U.  B.  Phillips,  for  defendant.  The  judgment  of  the  court 
was  pronounced  by 

RosT,  J.  The  plaintiff,  as  administratrix  of  the  succession  of  her  former 
husband,  Benjamin  R.  Smith,  sues  the  succession  of  Philander  A.  Smith.  She 
alleges  that  soon  after  the  death  of  her  husband,  she  was  confirmed  as  natural 
tutrix  to  her  minor  children ;  that  Philander  A.  Smith  waa  appointed  under- 
tutor,  and  undertook,  as  her  agent  and  friend,  the  management  and  settlement  i^ 
the  succession  of  Benjamin  R.  Smith ;  and  that  he  received  cash,  collected  debts, 
and  drew  from  her  factors  in  New  Orleans  various  sums  of  money,  and  received 
the  crops  belonging  to  the  succession ;  that  he  paid  some  of  the  debts  of  the 
succession;  leaving  a  balance  due  by  him  of  $1199  92,  which  she  now  cliums. 

The  answer  admits,  that  Philander  A.  Smith  was  under-tutor,  and  that  he 
acted  at  times  as  the  agent  of  the  plaintiff,  in  receiving  and  disbursing  monies  for 
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her;  bat  aven  that  PkUander  A,  Smithy  before  his  deatht  had  a  foil  and  final 
aetlJement  with  the  plaintiff;  in  which  he  accounted  to  her  for  all  monies  received 
by  him  on  her  account,  or  on  account  of  the  succession  of  Benjamin  R.  Smitht 
nod  delivered  up  to  her  ail  the  accounts  of  sales,  accounts  current  and  vouchers 
of  every  description.  There  was  judgment  for  the  defendant,  and  the  plaintiff 
appealed. 

The  allegations  of  the  defence  are  fully  made  out.  The  accounts  filed  in 
court  by  the  plaintiff  herself  in  her  capacity  of  tutrix,  the  petitions  to  which 
they  are  annexed,  and  other  balanced  accounts  in  the  possession  of  the  defendant 
as  administratrix,  show  most  conclusively  that  Philander  A.  Smith  faithfully 
accounted  for  all  the  monies  that  came  to  his  hands. 

In  addition  to  this  evidence,  the  defendant  has  produced  the  fbUowing  receipt: 
*^  West  Feliciana,  Februaiy  3,  1846.  Received  payment  in  full  of  P.  A.  Smith 
for  the  crops  of  the  estate  of  B.  R.  Smith,  for  1844  and  1845.  (Signed,)  Mart 
Amr  Smth." 

It  does  not  appear  that  P.  A,  Smith  received  other  monies  than  those  arising 
from  the  sale  of  those  two  crops.  Under  the  state  of  facts  thus  presented,  her 
counsel  submits  to  us  the  question  whether  this  receipt  ^iven  in  her  individual 
name,  before  she  was  appointed  administratrix,  and  stating  no  amount,  is  a  bar 
to  her  present  action  ?  The  counsel  has  favored  us  with  no  reason  why  it  should 
not  be  supported,  as  it  is  conclusive  evidence  of  its  correctness.  As  tutrix  of 
her  minor  children,  she  was  competent  to  administer  the  succession,  so  long  as 
the  creditors  did  not  object.     Bryanv  Atchison,  2d  Ann.  462. 

The  record  shows  that  Philander  A.  Smith  acted  for  her,  and  accounted  to  her 
in  her  capacity  of  tutrix,  and  her  receipt  must  be  considered  sas  having  been 
given  in  that  capacity  :  she  being  without  authority  to  administer  in  any  other. 

The  plaintiff's  claim  is  unfounded,  alike  in  law  and  equity. 

The  judgment  is  therefore  affirmed,  with  costs. 
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Smith. 


William  Robertson,  Trustee,  v.  Samuel  Wood  et  al. 

An  agreement  under  private  signature,  not  recorded,  between  A.  and  certain  other  penoni, 
that  lands  parchaaed  by  him  in  bit  own  name  are  to  be  conveyed  to  them,  can  have  no 
effect  against  third  persons.  The  apparent  title  being  in  A.,  die  proper^  is  boand  for 
judgments  recorded  against  him. 

The  receipts  of  receivers  of  public  moneys  for  the  price  of  pubfic  lands,  are  sufficient  basis 
for  a  petitory  action,  and  vest  su<di  a  title  in  the  owner  to  subject  ^he  lands  to  the  mort- 
gage resulting  from  the  recordation  of  a  judgment  against  him. 

APPEAL  from  the  District  Court  of  Concordia,  Farrar,  J. 
Thomas  P.  Farrar  for  the  plaintiff,  contended  :  ••  The  land  was  entered 
bj  Rowley,  and  in  his  name,  and  was  paid  for  by  him  ;  it  was,  consequently^ 
his  property.  True,  he  may  have  signed  a  written  promise,  that  upon  a  partition 
of  the  land,  he  would  convey  to  i?.  N.  Wood  and  /.  B.  Moore,  the  one-half 
of  it,  upon  their  paying  the  original  cost.  This  nrticle  was  not  signed  by  either 
Wood  or  Moore,  and  of  course,  was  not  binding  upon  them,  unless  they  chose 
to  avail  themselves  of  it.  The  land,  then,  by  the  very  terms  of  the  articles, 
was  to  remain  the  property  of  Rowley,  until  such  time  as  the  partition  should 
take  place.  If  Wood  and  Moore  then  chose  to  avail  themselves  of  this  promise 
of  Rowley,  and  to  pay  the  price,  they  conld  compel  him  to  divest  himself  in 
their  &ror  of  his  title  to  one-half  of  it.    These  were,  however,  potestative 
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JioBiKTMif    conditioosv  entirely  in  tfaeir  power,  and  under  tfaeir  control.     We  may  admit 
^  that  a  person,  fnlly  cognisant  of  this  promise  of  Rowley,  could  not,  by  combi- 

****"*  niag  with  him,  defeat  the  contingent  rights  of  Moore  aud  IVbod,  resulting  from 
it.  Those  rights  were  purely  contingent.  The  article  was  not  signed  by  them  ; 
they  were  not  bound  by  it.  If  they  had  refused  to  accefit  it,  or  to  pay  the 
price,  he  would  have  no  power  to  enforce  it  against  them,  and  the  land  would 
have  continued  to  belong  to  him.  They  had  until  tlie  partition  should  take 
place,  to  decide.  In  1840,  Rowley  placed  his  title  upon  record.  A  few  days 
after,  he  mortgaged  this  same  land  as  his  property,  Suppose  the  mortgagee  to 
have  been  ignorant  of  this  written  promise  of  Rowley,  can  the  validity  of  his 
mortgage  be  doubted  ? 

There  is  no  pretence  that  either  the  officers  of  the  commercial  bank,  or  the 
plaintiff,  were  aware  of  the  existeoce  of  this  pretended  promise  of  Rowley. 
In  1841,  when  they  obtained  and  recorded  their  judgment  against  Rowley, 
the  records  of  the  parish  showed  this  land  to  be  his  property,  not  only  by  the 
registry  of  his  title,  but  by  the  dispositions  he  had  made  of  it  as  his  propeity. 
The  first  public  intimation  that  any  other  person  had  any  right  or  interest  in 
the  land  was  given  the  6th  September,  1842,  by  the  conveyance  from  Rowley 
to  Samuel  Wood,  more  than  one  year  after  the  plaintiff's  judgment  against 
Rowley  was  recorded. 

We  contend,  that  tbis  pretended  promise  of  Rowley,  which  may  be  regarded 
as  a  counter  letter,  can  have  no  effect  against  the  plaintiff,  because  the  bank 
was  a  third  party.  C.  C.  art.  2522,  No.  32.  And  this  promise  or  counter  letter, 
having  never  been  recorded,  was  null  and  void,  as  to  all  persons  acquiring  rights 
upon  the  property  of  their  debtor,  Rowley,  C.  C.  arts.  2236,  2242,  2417.  4  R. 
R.  338.  In  the  suit  of  Stocklon  v.  Bnscoe,  Ist  Ann.  250,  the  couit  decided, 
that  **the  plaintiff  might  have  taken  advantage  of  the  non-recording  of  the 
act,  when  the  property  belonged  to  the  party  who  may  be  considered  in  default 
in  not  recording  his  title."     Also,  2  Ann.  598,  787. 

H.  B.  Shaw,  curator  ad  hoc,  for  defendants,  contended :  That  Rowley  ^vaa 
only  a  trustee  to  the  use  of  Wood  and  Moore,  and  for  a  temporary  convenience. 
Rowley  was  at  that  time  the  owner  of  very  large  property,  and  no  apprehen- 
sions were  entertnined  of  any  such  result  as  this,  by  having  the  certificate  issue 
in  his  name.  The  patent  for  this  land  btid  not  issued,  at  the  time  of  the 
transfer  made  in  purauance  of  the  original  agreement.  Rowley  then  had  no 
title  to  the  land,  other  than  an  apparent  equitable  title  as  against  others,  the  legal 
title  was  in  the  United  States  Government,  and,  according  to  decisions  of  this 
court,  his  entry  was  liable  to  be  cancelled  at  the  pleasure  of  the  Government. 
The  real  equitable  title  to  one  undivided  half  of  that  section  was  in  Wood  and 
Moore,  from  whom  it  was  transferred  to  defendants.  There  is  no  pretence  of 
fraud  in  this  transaction,  unless  the  italicized  word  **  pretended,"  which  figures 
so  conspicuously  and  so  often  in  plaintifiPs  brief,  be  taken  as  a  charge.  The 
defendants  contend  that  there  was  never  in  Rowley  such  a  title  to  this  tract  of 
land,  as  subjects  it  to  the  judicial  mortgage  of  plaintiff,  and  ask  that  the  judg- 
ment of  the  district  court,  which  was  rendered  after  long  deliberation,  be 
affirmed. 

The  judgment  of  the  court  was  pronounced  by 

EusTis,  C.  J.     The  object  of  this  suit  is  to  subject  to  a  judicial  mortgage, 
the  North-East  half  of  section  35,  township  No.  9,  range  9  East,  in  possession  of 
the  defendants.    The  judgment  from  which  the  mortgage  results,  was  ren- 
dered against  Charles  N.  Rowley,  on  the  25th  of  June,   1841,  and  was  daly 
recorded  in  the  parish  of  Concordia,  where  the  land  was  situated. 

On  the  16th  of  December,  1839,  C  N.  Rowley  entered  the  land  at  the  land- 
office,  in  Ouachita,  and  paid  for  it,  taking  the  usual  duplicate  receipt  in  his  own 
name,  which  he  recorded  in  the  parish  of  Concordia,  on  the  24th  of  November, 
1840.  He  afterwards,  jointly  with  his  wife,  mortgaged  this  land  by  an  authentic 
act.  On  the  6th  of  September,  1842,  Rowley  appears  to  have  sold  his  interest 
in  one-half  the  land  to  Samuel  Wood,  under  whom  the  other  defendants  claim. 
This  sale  could  not  defeat  the  judicial  mortgage  previously  recorded  against 
Row/ey. 

But,  it  is  contended  by  the  counsel  for  the  defendants,  that  in  the  parefaaae 
from  the  United  States,  Rowley  was  merely  the  trustee  of  Wood  and  another. 
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for  one-half  the  land,  it  having  been  purchased  by  Rowley^  on  their  joint  Robjcktsov 
account,  and  Rowley  binding  himself  to  convej  the  half  to  them,  on  an  amicable  wood 
partition,  and  on  their  refunding  Rowley  their  shai'e  of  the  purchase  money. 
It  is  sufficient  to  say,  that  the  evidence  by  which  the  interest  of  Wood  and 
Moore,  his  associate,  is  supported,  is  under  private  signature,  aided  by  verbal 
testimony,  and  can  have  no  effect  against  third  persons.  •  The  apparent  titie  of 
record  was  in  Rowley,  and  the  property  was  bound  by  judgments  recorded 
against  him.  Stockton  v.  Craddick-,  4th  Ann.  283.  Hyams  v.  Richardson,  1 
Ann.  266. 

It  is  also  contended  by  the  counsel,  that  at  the  time  of  the  transfer  of  the 
half  of  the  land  to  Wood,  which  was  in  pursuance  of  the  original  agreement,  the 
patent  for  the  land  not  having  been  issued,  Rowley  had  no  other  than  an  equitable 
title ;  the  legal  title  being  in  the  United  States,  and  his  entry  being  liable  to  be 
cancelled.  It  is  true,  that,  under  the  jurisprudence  of  the  United  States,  until 
the  patent  is  issued,  the  fee  of  land  is  considered  as  being  in  the  Govemmenty 
But  this  constitutes  no  objection  to  the  recognition  by  courts  of  other  evidence 
of  tide  from  the  Governments  as  sufficient  ground  for  recovery  in  an  action  for 
the  land,  or  as  proof  of  a  right  of  property.  Bagnell  ei  al,  v.  Broderick,  13 
Peters,  436. 

Lands  held  under  instruments  like  those  exhibited  as  the  tide  of  Roioley,  are 
considered  as  entering  into  the  domain  of  private  property,  and  may  be  liable 
to  taxation.  Carrol  v.  Safford,  3  Howard,  461.  The  formal  receipts  of  the 
receivers  of  public  moneys  for  the  price  of  public  lands,  have  always  been  held 
by  our  courts  sufficient  basis  for  a  petitory  action,  in  which  the  land  itself  could 
be  recovered.     McCHll  v.  McGill,  4  Ann.  265. 

We  therefore  conclude,  that,  under  our  jurisprudence,  the  tide  by  which 
Rowley  held  the  land,  to  wit,  the  receipt  of  the  receiver,  was  sufficient  to  make 
the  land  his  property,  so  as  to  subject  it  to  the  judicial  mortgage  resulting  from 
the  judgment  against  him.  We  think  the  district  court  erred  in  rendering 
judgment  against  the  plaintiff. 

It  is  therefore  decreed,  that  the  judgment  of  the  district  court  be  reversed, 
and  that  the  North-East  half  of  section  35,  township  No.  9,  and  range  9  East, 
according  to  the  plan  on  file,  be  subjected  to  the  mortgage  resulting  from  the 
recording  of  the  judgment  of  the  commercial  bank,  against  Charles  N.  Rowley, 
of  date  the  25th  June,  1841,  the  defendants  paying  the  costs  in  both  courts. 


Succession  op  Gborgb   L angle y. 

Legatees  under  an  anivenal  title  are  bound  for  the  debta  and  charges  of  the  sncceMion.    C. 

C.  1604,  1606. 
Lei^teem  under  a  particular  title  are  not  liable  for  the  dehts  and  charges  against  a  sacces- 

sion,  unleas  made  so  expressly  by  the  wiU.    C.  C.  1379,  1380, 1393. 

APPEAL  from  the  District  Court  of  East  Baton  Kouge,  Burk,  J.     J.  M. 
Elam,  for  appellees.     J.  M.  Brunot,  for  appellants.     The  judgment  of 
the  court  was  pronounced  by 

RosT,  J.     George  Langley  having  no  forced  heirs,  bequeathed  to  his  execu- 
Ton  some  of  his  slaves  in  fuD  propeity,  and  others  until  they  attained  their  thir» 
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SoccESiioN  or  tieth  year,  after  which  they  were  to  be  emancipated,  He  ordered  the  slaves 
Lakoley.  ^^^  ^^^  diapoeed  of,  with  the  exception  of  Scipio  who  was  not  paid  for,  to  be 
emancipated  immediately  after  his  death,  and  bequeathed  to  five  of  them  all  his 
personal  estate,  after  payment  of  his  just  debts. 

These  last  slaves  were  emancipated  several  years  aft»r  the  death  of  Langlcy^ 
nnd  now  call  on  Thompson  L.  Bird^  the  acting  executor,  to  account  for  the  per- 
sonal estate,  or  pay  over  to  them  the  proceeds  thereof. 

The  defendant  filed  an  account  of  his  administration,  showing  a  large  boJance 
in  his  fifivor,  after  absorbing  all  the  personal  estate  left  by  the  testator.  But  the 
court  refused  to  aOow  any  portion  of  it^  except  the  items  due  by  Langley  in  his 
lifetime  and  those  for  funeral  expenses.  The  account  thus  settled  left  in  favor 
of  the  plaintiffs  a  balance,  for  which  the  district  court  gave  judgment  in  their 
favor.    The  defendant  appealed. 

We  concur  in  the  opinion  of  the  district  judge,  that  the  account  of  the  execu- 
tor is  not  fairly  stated,  and  that  his  conduct  is  obnoxious  to  censure.  Sut 
deducting  all  items  not  properly  charged,  and  allowing  all  charges  authorised  by 
the  evidence,  a  balance  in  his  favor,  more  than  sufficient  to  absorb  the  personal 
estate,  will  still  remain ;  and  as  there  is  no  property  but  that  disposed  of  by  the 
will,  the  question  is,  which  of  the  legatees  are  to  pay  the  charges  of  adminiatra- 
tion  and  the  counsel  fees,  during  a  litigation  of  seven  years,  carried  on  by  tbe 
heirs  at  law  of  the  testator  against  his  executors,  for  the  purpose  of  setting  aside 
the  will,  and  of  reducing  the  slaves  to  their  possession  ? 

The  plaintiffs  are  legatees  under  an  universal  title,  and  bound  as  such  for  the 
debts  and  charges  of  the  succession,  6cc.  C.  C.  1604,  1606.  The  executors 
are  legatees  under  a  particular  title,  not  liable  for  the  debts  and  charges,  unless 
they  are  expressly  made  so  by  the  will.     C.  C.  1379,  1380,  1393. 

The  district  judge  was  of  opinion  that  the  testator  intended  the  charges  to  be 
paid  by  the  executors  out  of  their  legacies.  There  is  nothing  in  the  will  to  jus- 
tify that  inference  ;  and  the  fact  that  the  other  executor  was  willing  to  settle  on 
that  footing  cannot  affect  the  legal  rights  of  the  defendant.  It  has  been  arged 
that  the  plain tififs  had  worked  seven  years  for  the  defendant,  and  that  he  should  be 
made  to  account  for  their  labor.  The  record  contains  no  evidence  either  of  the 
rendition  or  of  the  value  of  the  services  alleged. 

It  is  therefore  ordered,  that  the  judgment  in  this  case  be  reversed ;  and  that 
there  be  judgment  in  favor  of  the  defendant,  Thompson  L,  Bird,  with  costs  in 
both  courts. 
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Jambs  Peppbr  etal,  t?.  R.  6.  and  H#  W.  Dunlap. 

The  reasoning  and  the  opinion  of  a  court  npon  a  subject  on  tbe  evidence  there  adduced,  does 
not  have  the  force  and  effect  of  the  thing  acyudged,  unless  tbe  subject  matter  is  defiaitiTely 
disposed  of  by  tbe  decree  of  the  court. 

If  tbe  vendee  buys  up  a  better  title  than  that  of  tbe  vendor,  and  the  vendor  was  guflty  of  no 
fraud,  he  can  only  be  compelled  to  refund  to  the  vendee  the  amount  of  money  be  paid  fiir 
the  better  title.  Equity  treats  tbe  purchaser  as  a  trustee  for  the  vendor,  and  acts  done  to 
perfect  the  title  by  the  vendee  in  possession  enure  to  tbe  benefit  of  tbe  vendor. 

APPEAL  from  the  District  Court  of  Madison,  Sdhy,  J.     Stockton  and  SUele^ 
for  plaintiiis.    J.  Thomas,  for  defendants.    The  judgment  of  the  court 
^Eustis,  C.  J.,  being  absent)  was  pronounced  by 
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Slidxx^  J.    This  litigation  has  been  pending  between  the  parties  for  ten       Pepper 
yean,  and  now  appears  before  this  court  for  the  fourth  time.     For  the  purpose      duklap. 
of  considering  the  questions  whieh  are  at  present  to  be  disposed  of,  it  does  not  ^ 
become  necessary  to  give  a  full  statement  of  the  pleadings  and  facts  of  the  cause. 
It  will  be  sufficient  to  state,  that  the  plaintiflb  conveyed  to  R,  G.  Dunlap  a  tract 
of  land,  together  with  a  number  of  slaves,  and  reserved  a  mortgage  to  secure  the 
payment  of  a  part  of  the  price.    That  H.  W*  Dunlap  and  wife,  who  subse- 
quently acquired  the  proper^,  are  resisting  an  order  of  seizure  and  sale  obtained 
by  the  plaintifis,  on  the'  ground,  among  many  others,  that  the  latter  were  without 
title  to  a  large  portion  of  the  land  conveyed,  and  ask  that  the  sale  be  annulled  as 
to  those  portions,  and  that  they  be  allowed  $50  per  acre  for  the  land,  the  title  to 
which  is  alleged  to  have  failed.    For  a  more  full  history  of  tiie  case  we  refer  to 
the  opinion  rendered  when  it  was  last  before  the  Supreme  Court.     9  R.  R.  263; 
and  also  to  16  L.  R.  163,  and  19  L.  R.  491.    The  defences  set  up  were  sus- 
tained in  the  court  below,  and  the  plaintiffs  have  appealed. 

Wlien  this  cause  was  last  before  our  predecessors,  they  said  that  it  presented 
three  questions,  each  of  which  was  considered.  They  held  :  Ist.  That  the  plain- 
tiffs had  the  right  to  proceed  against  the  defendants  by  an  order  of  seizure  and 
sale.  2d.  That  the  defendants  bad  the  right,  under  the  terras  of  the  sales  to 
them,  to  exercise  their  recourse  in  warranty  against  the  plaintiffs,  and  any  action 
resulting  from  a  failure -of  titie  of  tite  property  sold.  As  regards  the  last  point, 
tfaey  said :  '*  The  third  and  last  question  remains,  to  wit,  whether  the  evidence 
ahows  such  an  eriction  of  the  lots  No.  22  and  No.  52,  or  such  a  total  failure  of 
right  in  relation  thereto  as  entities  the  plaintiff  in  iajunetion  to  the  right  asked 
for  at  our  hands." 

The  titles  to  these  Were  examined,  and  the  court  considered  that  the  plaintiffs 
had  never  had  titie  to  the  lot  No.  22.  That  the  entry  of  the  lot  No.  52  was 
vacated  by  the  commissioner  of  the  land  office,  in  the  exercise  of  a  power  which 
he  possessed  by  law,  to  avoid  entries  irregularly  made,  and  that  the  entries  of 
other  portions  of  the  land  had  also  been  cancelled  by  the  same  authority.  After 
which  they  proceed  as  follows:  **  The  lands  conveyed  and  warranted,  in  addition 
to  sections  22  and  52,  were  fractional  sections  23,  24  and  25,  and  lot  3  of  section 
54.  Eighteen  daves  also  were  soldf  and  the  price  of  the  whole  was  $130,000, 
of  which  $91,000  is  acknowledged  to  have  been  paid  in  hand.  The  whole  was 
sold  in  globOf  and  we  are  not  enabled  to  say  how  much  was  given  for  the  land, 
and  how  much  for  the  slaves.  But  it  appears  to  us  clear,  that  there  is  a  total 
failure  as  to  a  great  part  of  tiie  land  conveyed,  as  set  forth  in  the  previous  part 
of  this  opinion,  and  that  tiie  plaintiffs  in  injunction  to  that  extent  are  entitled  to 
reliefl  But  the  evidence  does  not  enable  us  to  decide  finally  upon  the  rights  of 
the  parties,  and  especiaUy  upon  the  amount  which  the  defendants  are  bound  in 
equity  to  refund.  We  have,  however,  no  doubt  that  as  to  a  great  part  of  the 
land,  it  is  shown  to  be  public,  and  that  the  vendors  were  without  title.  In  such 
a  case,  a  regular  eviction  by  judicial  authority  is  not  requured  to  entitle  the  pur- 
chaser to  relief.  The  sale  of  another's  property  is  null  and  void.  It  is  there- 
fore adjudged  and  decreed,  that  the  judgment  of  the  district  court  be  avoided  and 
reversed ;  and  it  is  further  ordered  and  adjudged,  that  the  case  be  remanded  for 
further  proceedings  according  to  law,  and  in  conformity  to  the  opinion  herein 
expressed."     P.  R.  159  to  163.     9  R.  R.  263. 

During  the  pendency  of  the  suit,  the  titie  of  the  plaintiffs  to  the  lot  No.  52, 
which  our  predecessors  considered  invalid,  was  confirmed  by  an  act  of  Congress ; 
and  it  is  admitted  that  the  oonfinnation  enures  to  the  benefit  of  the  vendors. 

26 
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PippiR      The  controTenj  in  relatioii  to  title  is  therefore  narrewed  dewn  to  the  lot  or 
DoiTLAP.      ^^^  No-  ^*    ^^^  ^  ^'^^  declared  by  the  eommiBaioner  to  be  facant.    Four 
different  perionB  sabeeqaentiy  acquired  preemption  rights  upon  it*  in  virtae  of 
which  it  was  entered. 

When  thiB  canse  went  back  to  the  lower  court,  the  plaintiffs  offerred  to  amend 
their  i^eadings  by  averring  that  these  fonr  persons  were  the  agents  of  Ihrnlap  in 
entering  tbe  land;  tiiat  they  acquired  it  for  his  benefit;  piud  for  it  with  money 
advanced  by  him  for  the  purpose,  and  have  since  transferred  it  without  conside- 
ration to  McKeeman,  to  be  held  for  the  benfit  of  Dunlap  and  wife  ;  that  the 
object  of  Dunlap  was  to  perfect  a  title  advene  to  that  of  his  vendors,  and  tibat 
the  title  which  he  has  thus  acquired  enures  to  the  benefit  of  the  plaintiffs.  Per- 
mission to  file  this  amendment  was  refased,  on  the  ground  that  the  question  of 
the  plaintiff^'  title  to  the  land  had  been  finally  determined  by  the  Supreme  Court, 
and  that  the  only  purpose  for  which  the  cause  had  been  remanded  was  to  ascer- 
tain the  value  of  the  land,  the  title  to  which  had  failed.  To  this  ruling  a  bill  of 
exceptions  was  taken.  On  the  trial,  the  plaintiffs  offsred  to  prove  tiiese  allegpt- 
tions,  and  also  to  prove  that  DuTdap^  acting  through  his  counsel,  caused  the 
section  No.  22  to  be  declared  pubRc  and  subject  to  preemption.  The  testimony 
Was  excluded  upon  the  same  ground;  and  biHs  of  exception  were  taken  to  the 
opinion  of  the  judge. 
^  The  district  judge,  in  our  opinion,  erred  in  rejecting  the  amendment  offered 

by  the  plaintiffs,  and  the  evidence  in  support  ef  their  allegations. 

The  decree  of  the  Supreme  Court  determined  nothing  finally  in  relation  to  the 
sections  No.  52  and  22.  They  are  not  referred  to  in  the  decretal  part  of  the 
opinion.  The  court  only  dedared  the  law  applicable  to  the  several  questions 
considered,  and  as  we  think  correcdy.  Tlie  reasons  are  assigned  for  considering 
that  the  plaintiffs  were  without  titie  to  two  of  the  sections  of  the  land  sold ;  and 
their  coDclusions  are  supported  by  the  evidence  then  before  them.  But  they 
declined  deciding  definitively  upon  the  controversy  in  relation  to  the  lands ;  and« 
on  the  contrary,  expressly  declared,  that  *'the  evidence  did  not  enable  them  to 
decide  finally  upon  the  rights  of  the  parties,  and  especially  upon  the  amount 
which  the  plaintiffs  are  in  equity  bound  to  refund.** 

This  case  differs  widely  from  that  of  Kellam  v.  Rippey^  3d  Ann.  202,  in 
which  we  held  the  decision  of  our  predecessors  to  be  final.  In  that  case  the 
court  passed  definitively  upon  the  tities  of  the  parties,  and  decreed  the  land  to 
the  plaintiff,  but  remanded  the  cause  for  the  purpose  of  ascertaining  the  value  of 
the  improvements,  &c.    See  3  R.  R.  138.    12  R.  R.  44. 

It  also  differs  from  the  case  of  Dumfor^$  Suceessiofij  1st  Ann.  92,  in  which 
the  Supreme  Court  had  preriously  rendered  a  definitive  decree  in  relation  to  an 
item  of  an  account.     See  11  R.  R.  189. 

But  in  the  present  case  there  was  no  decree  in  relation  to  the  tities  of  the 
lands  which  were  directly  in  issue.  The  only  decree  rendered  reverses  the 
judgment  of  the  lower  court,  and  remands  the  cause  for  further  proceedings  ac- 
cording to  law.  From  the  reasoning  of  the  court,  in  which  they  express  tfie 
opinion  from  the  evidencee  then  before  them,  tiiat  the  tities  to  certain  portions 
of  the  land  had  failed,  it  is  to  be  inferred  that  the  object  of  remanding  the  cause 
was  to  enable  the  defendants  to  show  the  amount  of  loss  which  they  had  sus- 
tained. See  Thompson  v.  Mylne,  4th  Ann.  206.  But  there  is  notiiing  which 
precludes  the  plaintiffs  in  the  prosecution  of  that  enquiry  from  showing  that  their 
tides  had  been  perfected  and  that  the  defendants  were  entitled  to  no  diminution 
of  the  price.    This  they  have  shown,  as  it  is  admitted,  as  for  as  relates  to  the 
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■eelion  No.  52,  the  tide  to  which,  bb  we  have  seen,  hae  been  confirmed  by  act      Fsppxk 
of  Cong;iOM.    They  desired  farther  to  show,  that  the  title  to  the  section  No.  22      Dcklap. 
ImuI  been  perfected  under  soch  circumataiiees  tiiat  it  enured  to  the  benefit  of  the 
r  vendors ;  and  this  they  had  clearly  the  right  to  do. 

lo  the  case  of  Galloway  ▼.  Fitdey  ei  «^,  12  Peters,  294,  the  Supreme  Court 
of  the  United  States  recognised  the  rule :  **That  if  a  vendee  buys  up  a  better 
title  than  that  of  the  yendor,  and  the  vendor  was  guilty  of  no  &aud,  he  can  only 
be  compelled  to  refund  to  the  Tondee  the  amount  of  money  paid  for  the  better 
titie;"  and  cite  the  cases  oi  Leary  ^.  Kirkpairickt  Cook's  Tenn.  Kep.  211; 
MiUkdl  ▼.  Bang,  4  Hayne  Tenn.  Rep.  136.  The  court  further  say :  ''  In 
reforming  tiie  contract,  equity  treats  the  purchaser  as  a  trustee  for  the  vendors 
because  he  holds  under  the  latter;  and  acts  done  to  perfect  the  title  by  the  for- 
mer, when  in  possession  of  the  land,  enure  to  the  benefit  of  him  under  whom 
the  possession  was  obtained,  and  tluough  whom  the  knowledge  that  a  defect  in 
the  title  existed  was  deriTod.  The  vendor  and  vendee  stand  in  the  relation  of 
kndbrd  and  tenant:  the  vendee  cannot  disavow  the  vendor's  title."  3  Peters, 
48.     2  Marshall's  Ky.  R.  242.    5  Yerger's  Tenn.  R.  398. 

We  have  been  urged  to  determine  this  controversy  finally  upon  its  merits,  as 
an  the  evidence  ofifered  and  ezchided  in  the  court  below,  is  now  before  this  court. 
Bat  as  the  defendants  found  it  unnecessary,  in  consequence  of  the  rulings  of 
the  district  judge  rejecting  the  plsintifif 's  testimony  to  offer  rebutting  evidence, 
irhich  may  have  been  in  their  possession,  justice  requbnes  that  the  case  should 
be  remanded. 

It  is  therefore  decreed  that  llie  jud^ent  of  the  district  court  be  reversed ; 
and  that  the  cause  be  remanded  for  further  proceedings  according  to  law,  with 
inetructions  to  the  district  judge  to  permit  the  amended  pleadings  offered  by 
Pepper  «<  oZ.  to  be  filed,  and  to  receive  evidence  pertinent  to  the  issues  pre- 
sented by  those  amended  pleadings  and  by  the  intervention  of  Mtb.  Dunlap.  It 
is  further  decreed,  that  the  appellees  pay  the  costs  of  this  appeal. 


*»^W<'.MMV»*«M»<**WM»W»»V»»V>»^^^^***>^i^^^»H^^^^<'»i>*^'*^'*^' 


James  A.  Banaldson  v.  H.  Hamilton^ 

An  cSdAyit  for  &e  ■eqaeitration  of  a  crop  and  certain  Blaves,  stating  that  the  '*  plaintiff 
liaa  reason  to  belieye  and  fear  that  the  defendant  will  sell  or  diipoie  of  said  crop,  or 
ctMae  to  be  removed  said  alaret  from  the  State,  daring  the  pendency  of  the  aoit,"  is 
defective,  becave  the  plaintiff  does  not  swear  to  the  ownership  of  the  property,  and  also 
far  ancertsjnty. 

Vo  odier  evidence  is  admissible  to  establish  the  simulation  of  a  sale  of  immovahles  or  slaves 
between  the  parties  to  the  act  of  sale  than  a  counter  letter,  or  evidence  in  writing, 
equivalent  to  a  counter-letter. 

APPEAL  from  the  District  Court  of  West  Feliciana,  Penn,   J.    Lyom, 
JBreufer  and  ColUnSf  for  plaintiff.     Ratiiff  and  CowgilU  for  defendant. 
The  judgment  of  the  court  was  pronounced  by 

£u8Ti8,  C.  J«  The  plaintiff  having  died  since  this  appeal  was  taken,  his 
administanator  has  been  made  a  party.  This  action  was  instituted  by  the 
deceased  plaintiff  to  recover  firom  the  defendant  a  plantation  and  two  slaves, 
which  he  alleges  he  purchased  from  the  defendant  and  his  wife,  by  authentic 
act*  dated  April  14th,  1840.    He  claims  also  rent  for  the  land,  and  wages  for 
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RAHALDsoiT  tho  slafofl  siDce  that  time,  with  a  prhrilege  on  the  growing  crop  for  the  same. 
UkuliroN,  The  crop  and  the  slaves  were  seized  under  a  writ  of  sequestration,  which  the 
defendant  moved  to  set  aside,  on  Ihe  ground  of  the  insufficiency  of  the  plaintiff*s 
affidavit.  The  motion  failed  in  the  district  court,  and  we  are  called  upon  to 
review  the  decision.  The  affidavit  states,  that  the  plaintiff  has  reason  to 
believe  and  fear  that  the  defendant  will  sell  or  dispose  of  said  crop,  or  cause  to 
be  removed  said  staves  from  the  State,  during  the  pendency  of  the  suit.  The 
objection  taken  by  the  counsel  for  the  defendant  to  the  sufficiency  of  the  affi- 
davit  is,  that  the  plaintiff  does  not  swear  to  tl^e  ownership  of  the  iand  or  slaves. 
It  is  evident,  that  without  this  aiBseveration,  there  is  no  cause  for  the  seques- 
tration, and  that  the  plaintiff  has  not  brought  himself  within  the  provision  of 
the  276th  aiticle  of  the  Code  of  Practice,  regulating  the  issuing  of  writs  of 
sequestration.  Tho  affidavit  is  palpably  defective  also  in  point  of  certainly  :  it 
is  not  positive,  but  in  the  alternative.  The  district  court  therefore  enred  in 
maintaining  the  sequestration. 

The  answer  of  the  defendant  admits  the  execution  of  the  act  of  sale ;  bat 
avers  that  it  was  made  solely  for  the  purpose  of  effecting  a  loan  for  his  benefit, 
which  the  plaintiff  represented  he  had  influence  to  procure  from  the  Bank  of 
Louisiana ;  that  the  plaintiff  failed  to  procure  the  loan,  but  did  not  re-transfer 
the  propeity,  as  he  was  bound  and  promised  to  do.  and  that  in  not  re-trans- 
ferring the  property,  he,  the  plaintiff,  acted  in  bad  faith ;  that  no  money  was 
paid,  and  no  consideration  passed  for  the  sale,  and  that  plaintiff  was  nofeorbudy 
poor  and  needy  at  the  time,  and  utterly  unable  to  pay  the  sum  of  $10,000, 
stated  in  the  act  to  be  the  price  of  the  property,  &c. ;  that  no  change  took 
place  in  the  possession  of  said  propeity,  by  reason  of  said  sale,  the  said  plaintiff 
never  having  disturbed  the  defendant,  ui  the  uninterrupted  possession  and 
ownership  thereof. 

There  was  a  verdict  for  the  plaintiff,  giving  him  the  land  and  slaves,  and  a 
certain  sum  for  rent  and  wages  of  the  latter.  From  the  judgment  rendered  on 
this  v^erdict  the  plaintiff  has  appealed. 

The  defendant  in  his  answer  has  made  out  a  case  of  simulation,  and  nothing 
more.  It  is  not  alleged  that  the  aet  of  sale  was  brought  about  by  any  fraud 
or  mal-practice  on  the  part  of  the  plaintiff,  or  that  his  free  consent  was  not 
given  to  it,  as  well  as  that  of  his  wife,  who  joined  in  the  act.  The  purpose  of 
getting  a  loan  from  the  bank,  the  parties  both  concurred  in,  and  in  this  respect 
the  good  faith  of  the  plaintiff  does  not  appear  to  be  questioned.  The  injury 
consists  in  th^  pontiffs  not  having  effected  the  loan,  and,  in  that  event  not  re- 
transfeiTing  the  property  back  to  the  owner ;  which  is  the  injury  of  which  the 
parties  seeking  relief  always  complain  of  in  cases  of  simulation. 

In  relation  to  the  proof  of  simulation,  it  has  always  been  held  in  our  courtB^ 
that  no  other  evidence  is  admissible  to  establish  it  between  the  parties  to  the 
act  than  a  counter  letter,  or  evidence  in  writing,  equivalent  to  a  cou^nter  letter. 
Labadie  v.  Poydras,  3d  Ann.  154,  and  cases  there  cited.  Broussard  ▼.  iSv- 
drique,  4  L.  R.  351.    Pothier  on  Obligations,  §  765.     9  Toulier,  §  184. 

The  bills  of  exception,  t^en  by  the  counsel  for  the  defendant,  to  ih.e  declsioB 
of  the  district  court,  refusing  to  receive  the  depositions  of  witnesses  to  establish 
the  matters  set  up  as  a  defence  in  the  defendants  answer,  cannot  therefore  be 
sustained ;  the  court  having  decided  in  conformity  with  the  law,  in  exdnding 
such  testimony.  It  appears  that  the  judge,  on  the  trial  of  the  cause,  would 
not  permit  a  certain  letter  from  the  plaintiff  to  the  defendant^  dated  the  13th 
of  March,  1842,  to  be  read  to  the  jury.    The  letter  does  not  of  itself  appear 
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to  be  connected  widi,  or  to  speak- of  the  sale  of  the  land  and  slayes,  which  is  the    RAKALDsoir 
subject  of  this  controTersy,  nor  was  it  attempted  to  establish  any  such  con-     HAMiLToa^ 
nection  by  legal  OTidence.     We  therefore  consider  the  decision  of  the  judge 
c6rrect. 

The  counsel  for  the  defendant  requested  the  court  to  charge  the  jury: 
that,  as  the  testimony  in  relation  to  the  possession  of  defendant,  had  been 
rBoeived,  and  tiie  plaintiff's  bill  of  exceptions  to  its  reception  taken,  and  no 
mofion  made  by  plaintiff's  counsel,  or  order  ef  court  to  strike  it  out,  that,  not- 
withstanding the  charge  of  the  court,  not  to  regard  the  testimony  so  received, 
that  the  jury  had  a  perfect  right  to  examine  said  testimony  and  to  weigh  its 
contents  and  to  decide  upon  it  with  the  balance  of  the  evidence,  should  they 
think  proper  to  differ  with  the  court  in  opinion  on  that  subject. 

If  there  had  been  any  thing  before  the  jury,  which,  taken  in  connection  with 
the  poflsessmn,  WQuJd  have  been  a  legal  defence  to  the  plaintiff's  action,  the 
jndge  ought  so  to  have  presented  the  matter  to  the  jury ;  but  the  possession  of 
itself  presenting  no  obstacle  to  the  plaintiffs  recovery,  under  the  act  of  sale 
fiom  the  defendant,  the  jury  were  bound  so  to  have  considered  it,  and  not  to 
regard  the  testimony  establishing  it. 

The  judgment  of  the  district  court  in  the  principal  cause  is  therefore  affirmed. 
That  which  maintains  the  sequestration  of  the  slaves  snd  crop  is  reversed, 
and  said  sequestratkm  set  aside,  with  the  costs  thereof,  the  appellee  paying  the 
GoeCa  of  this  appeal. 


Alfred  J.  Lowry,  Curator,  v.  James  Erwin. 

Where  a  cantor  laes  to  set  aside  sales  made  by  jadicial  antliority,  apon  the  groond  of 
oonasion  and  fraad  in  the  sales,  he  oagfat  to  allege  that  the  creditors  have  been  ii\}iired 
by  the  sales;  and  if  there  be  bat  one  heir,  and  that  one  an  aniversal  legatee,  who  was 
also  execotor,  who  mast  have  been  a  party  to  the  collusion  and  fraad,  and  the  estate  not 
alleged  to  be  insolvent,  these  circamstances  will  have  great  weight  with  the  court  in 
maintaining  the  validity  of  the  sales. 

APPEAL  from  the  District  Court  of  Madison.  Curry ,  J. 
Stacy  and  Sparrow^  for  plainti^*,  contended :  It  is  said  by  defendant,  that  there 
ia  no  sufficient  allegation  of  fraud  and  collusion  in  plaintiff's  petition.  The  Ian- 
l^age  of  the  petition  is,  *'  that  one  James  Ertoin^  who  resides  in  the  city  of 
New  Orleans,  in  this  State,  illegally,  and  by  fraud  and  collusion,  &c.,  took  pos- 
session, &c.  These  are  certainly  not  the  averments  which  a  lawyer  would 
make  in  an  ordinary  petitory  action.  The  law  does  not  require  any  such  aver- 
ments. It  is  certainly  too  late  now  for  defendant  to  say,  the  allegations  of  fraud 
•re  not  sufficient.  On  the  trial  in  the  lower  court  evidence  was  offered  and 
received  in  support  of  the  allegations  of  fraud  and  collusion.  Indeed,  it  was  to 
"that  point  most  of  the  parol  testimony  was  directed.  It  was  then  understood 
that  was  one  of  the  issues  in  the  case,  by  the  parties  and  by  the  district  court. 
The  Supreme  Court  took  the  same  view  of  it  The  court  says:  **  We  have 
stated  the  fiicts  of  the  case  fully;  and  from  them  we  have  strong  grounds  to 
believe  that  there  was  coUnsion  between  the  parties  to  the  sale^  under  which 
the  defendant  claims. 

This  much  of  the  opinion  of  the  Supreme  Court  of  the  State,  stands  unchangd, 
unreversed :  the  Supreme  Court  of  the  United  States  declaring,  that  it  only 
passed  upon  the  question  of  the  jurisdiction  of  the  Circuit  Court  and  the  formali- 
ties of  the  sale,  dec. 

The  United  States  Supreme  Court,  in  the  closing  sentence  of  this  opinion 
in  the  case,  (no  doubt  m>m  entertaining  the  same  views  of  the  fhiud  and 
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LoMTRT       conusion  as  the  Supreme  Court  of  the  StatOf )  seems  to  contemplate  that  the 
„  ^-  court  would  take  the  action  we  desire. 

But  apart  from  this,  it  is  shown  that  smce'  the  defendant  took  his  writ  of 
error,  he  has  executed  the  judgment  of  the  Supreme  Court  of  the  State ;  that 
he  has  acquiesced  in  that  decree,  and  has  received  from  the  curator  $436  55, 
the  balance  due  him  upon  a  settlement  of  the  price  paid  and  the  reTenuee 
received  by  him. 

The  matter  is  not  before  this  court  in  a  situation  to  enable  your  Honors  to 
secure  us  the  return  of  this  money ;  and  if  it  is  not  done,  the  defendant  takes 
the  benefit  of  two  adverse  decisions.  By  the  judgment  of  the  United  States 
Court  he  gets  the  property,  (640  acres  of  land :  400  cleared,  and  56  slaves,)  for 
>  $16,000,  and  all  the  revenues  thereof  since  the  sale ;  and  by  the  decree  of  the 
Supreme  Couit  of  this  State,  he  gets  $436  55  besides. 

W,  Dunbar  and  /.  Thomas  contended,  for  defendant :  The  Supreme  Court 
of  the  United  States  has  disposed  finally  of  the  question  of  title,  except  so  fieur 
as  its  validity  may  be  questioned  by  the  pleadings  on  other  grounds  than  thoee 
arising  under  the  proceedings  by  order  of  seizure  and  sale. 

There  are  none  other.  The  general  expressions  of  fraud  and  collusion,  in 
the  manner  used  in  the  petition,  apply  to  the  possession,  and  not  to  the  title. 
But  if  to  the  latter,  were  insuflScient  to  put  the  defendant  on  proof;  no  specific 
fraud  being  alleged,  or  name  given,  with  whom  there  couM  have  been  collusion. 

The  title  settled  in  favor  of  the  defendant,  all  the  other  questions  of  payment, 
improvements,  and  fruits  and  revenues  follow  in  the  wake,  as  a  necessaiy  con- 
sequence. 

I.  The  pleadings  do  not  raise  a  question  of  fraud  and  collusion  affecting  the 
defendant's  title.  The  words  used  that  he  *411egally ,  and  by  fraud  and  collusion, 
took  possession,"  have  reference  to  the  possession  alone;  and  were  thrown  in  to 
prejudice  the  mind  of  the  court,  and  not  as  constituting  the  cause  of  action ; 
and  are  too  genera]  and  indefinite  to  put  the  defendant  on  his  defence.  The 
charge  in  the  petition  would  be  insufiScient  to  put  the  defendant  on  his  defence 
in  chancery  Rules  27,  40.     1  Howard,  47,  53. 

II.  If  the  pleadings  are  held  to  have  raised  an  issue  of  fraud  aflfecting  the 
defendant's  title,  it  was  competent  for  the  Supreme  Court  of  the  United  States 
to  decide  it ;  and  it  must  be  held  to  have  done  so,  \n  decreeing  **the  fierce  and 
eflfect  of  the  legal  proceeding"  in  his  favor. 

III.  The  other  matters,  ''it  there  be  any,"  to  which  the  court  had  reference  in 
remanding  the  case,  and  of  which  it  could  not  take  cognisance,  were  the  questions 
of  payment,  improvements,  fruits  and  revenues  and  that  part  of  the  decree 
which  withheld  a  ¥^jt  of  possession  until  the  balance  found  in  &vor  of  the 
defendant  had  been  paid  or  deposited. 

IV.  If  the  pleadings  raised  an  issue  of  fraud,  and  that  issue  has  not  been 
decided,  there  is  no  evidence  in  the  record  to  sustain  it ;  and  the  case  will  not 
now,  after  nearly  ten  years  of  litigatbn,  be  remanded,  to  enable  the  plaintiff  to 
fish  for  it. 

The  judgment  of  the  court  was  pronounced  by 

EusTis,  C.  J.  On  the  6th  August,  1841,  Alfred  /.  Lowry,  curator  of  the 
succession  of  Alex.  McNeill,  deceased,  filed  a  petition  in  the  late  court  of  the 
ninth  district  sitting  for  the  parish  of  Madison,  in  which  he  claims,  as  belonging 
to  the  succession,  a  certain  plantation  situated  in  said  parish*  together  with  certain 
slaves  employed  thereon,  being  forty-four  in  number.  He  alleges  that  since  the 
death  of  the  said  McNeill,  James  Erwin  illegally,  and  by  fraud  and  colloaioB, 
and,  without  any  legal  title  thereto,  took  possession  of  all  said  property  and 
retained  possessk>n  of  the  same.  The  object  of  the  suit  is  to  recover  the  above 
described  property  with  the  fhiits  and  revenues  thereon. 

This  case  was  at  issue  in  May,  1 842,  and  was  tried  in  the  district  court  in 
December,  1842 ;  the  judgment  of  the  district  court  was  in  fiivor  of  the  plaintiff. 
On  an  appeal  taken  horn  this  judgment  to  the  Supreme  Court,  the  following 
decree  was  rendered  by  the  late  Supreme  Court  in  1843 :  **  The  judgment  of 
the  district  court,  so  fiir  as  it  decrees  to  the  plaintiff  the  right  to,  and  possession 
of  the  plantation  and  slaves  described  in  the  petition,  is  affirmed ;  also  as  to  the 
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Bon-rait  in  relatkm  to  the  daTefl  Kitty  Dixon  and  her  children,  and  Litde  Henry 
or  Henry  Lee,  and  aa  to  the  fraits  and  reTennea,  and  their  application  to  the  price 
and  intereat  aaid  to  hare  been  paid  by  the  defendant;  bnt  as  relatea  to  the  judg- 
ment of  $436  55  with  interest,  as  stated  therein,  against  the  snccession  of  Alex- 
emder  MeNeUl,  deceased,  the  same  is  annulled  and  reyersed ;  and  we  do  order 
and  decree,  that  no  writ  of  possession  issue  in  this  case  to  put  the  plaintiff  in 
poesesabn  of  the  plantation  and  slaves,  until  he  pay  the  defendant,  or  deposito  in 
the  hanb  of  the  sheriff  of  the  pariah,  to  the  credit  of  the  defendant,  the  snm 
of  $436  65,  witib  interest  thereon,  at  the  rate  of  five  per  cent  per  annum,  from 
the  18th  day  of  March,  in  the  year  1843,  until  the  day  of  payment,  or  deposit: 
the  appellee  paying  the  costs  of  the  appeal.'* 

A  writ  of  error  on  ihw  judgment  was  sued  out  by  the  defendant  to  the 
Supreme  Court  of  the  United  States,  on  which,  in  1 849,  the  ibllowing  judg- 
ment was  rendered  :  **This  case  came  on  to  be  heard  on  the  transcript  of  the 
record  ^m  the  Supreme  Court  of  the  Western  District  of  Louisiana,  and  was 
•i|raed  by  counsel.  On  consideration  whereof,  it  is  now  here  ordered  and 
adjudged  by  this  court,  that  the  judgment  of  the  said  Supreme  Court  in  this 
cause  be,  and  the  same  is  hereby  reversed,  with  costs;  and  that  this  cause  be  and 
the  same  is  hereby  remanded  to  the  said  Supremo  Court,  with  directions  to  pro- 
ceed therein  in  conformity  to  the  opinion  of  this  court.*' 

The  defendant  Enain  claimed  the  plantation  and  slaves  by  virtue  of  a  purchase 
made  by  him  on  the  6th  July,  1840,  at  a  public  sale  made  by  the  Marshal  of  the 
United  States,  under  process  from  the  Circuit  Court  of  the  United  States  for  the 
Eastern  District  of  Louisiana.    The  district  court,  by  ita  judgment,  annuOed  the 
sale  on  two  distinct  grounds,  to  wit,  the  want  of  jurisdiction  in  the  Circuit  Court 
of  the  United  States,  and  a  deficiency  in  the  notice  of  seizure.    The  Supreme 
Coiurt  of  &e  State  of  Louisiana  affirmed  this  portion  of  the  judgment  of  the 
diebict  court.   The  decree  of  the  Supreme  Court  of  the  United  States,  in  revers- 
ing the  judgment  of  the  Supreme  Court,  has  closed  the  case  against  the  plain- 
CiflT,  so  fiir  as  the  co«it  of  the  United  States  had  exercised  jurisdiction  by  virtue 
of  the  writ  of  error,  to  wit,  as  to  the  validity  of  the  defendant's  title  to  the  land 
and  slaves  which  he  acquired  under  the  proceedings  from  the  Circuit  Court  of 
tbe  United  States.    That  portion  of  the  decree  which  remanda  the  cause  for 
farther  proceedings,  brings  up  before  this  court  the  questions  not  covered  by  the 
decree,  in  which  the  Supreme  Court  of  the  United  States  did  not  assume  to  act. 
The  question  concerning  the  fraud  and  collusion  charged  in  the  petition,  is, 
therefore,  by  the  reveraal  of  the  entire  judgment  of  the  Supreme  Court,  an  open 
one  for  our  decision. 

The  Supreme  Court  of  the  State  in  relation  to  this  subject,  uses  the  following 
language :  '*  We  have  stated  the  facta  of  the  case  fully,  and  from  them  we  have 
aCrong  grounds  to  believe,  that  there  was  collusion  between  the  parties  to  the 
eale,  under  which  the  defendant  claims." 

The  opinion  of  the  court  contains  so  full  an  exposition  of  the  facta  and  evidence, 
that  we  deem  a  reference  to  the  report  of  the  case  all  that  is  necessary.  See 
the  case  of  Lovrry  v.  Erwin,  6  R.  R.  192  to  216.  The  report  of  the  Supreme 
Court  of  the  United  States  is  equally  full  in  this  respect.  See  7  Howard,  185. 
On  a  deliberale  consideration  of  the  whole  evidence,  we  have  come  to  the 
conclusion  that  the  fraud  and  collusion  charged  in  the  petition  was  not  proved, 
and  that  we  should  not  be  justified  in  setting  aside  the  sale  on  that  ground. 

An  application  has  been  made  to  send  the  case  back  for  the  purpose  of  enabling 
the  plaintiff  to  exhibit  further  evidence.    The  parties  have  had  fnU  opportnni- 
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Low&T  tiefl  for  the  exhibition  of  their  teetimony.  The  plbintiff  has  thought  it  for  hm 
Ekwiiv.  interest  to  leave  to  conjecture  what  ought  to  have  been  established  by  evidence; 
his  allegations  were  of  the  most  indefinite  and  geneml  eharaeter,  and  are  not 
such  as  ought  to  form  a  basis  of  judicial  proceedings  in  actions  which  have  for 
their  object,  however  that  object  may  be  disguised,  to  set  aside  or  annul  sales 
made  on  the  authority  of  courts  of  justice. 

-The  plaintiff's  petition  does  not  allege  that  the  creditors  of  the  succession  have 
been  defrauded,  or  are  to  be  injured  by  the  sale  to  Ennn;  it  merely  alleges  that 
he,  by  fraud  and  collusion,  took,  without  any  legal  title,  possession  of  the  pro- 
perty. In  what  did  the  fraud  consist?  and  with  whom  was  the  collusion?  It 
is  a  matter  which  has  great  weight  with  us,  that  the  only  person  with  whom 
there  could  be  any  collusion  was  Hector  McNeill,  the  executor,  who  was  the 
universal  legatee  of  the  deceased,  and  he  who  had  the  greatest  interest  in  pro- 
tecting the  interests  of  the  succession,  which  has  not  been  shown  to  have  been 
insolvent.  On  the  contrary,  as  far  as  we  can  judge  from  the  documents  before 
us,  no  creditor  can  be  injured  by  the  sale  which  the  plaintiff  attempts  virtually 
to  set  aside. 

It  is  said  that  since  the  defendant  took  out  his  writ  of  error,  he  has  acquiesced 
in  the  judgment  of  the  Supreme  Court,  by  having  received  fh>m  the  plaintiff, 
*  through  the  sheriff,  the  sum  of  $436  55,  due  said  Erwin  by  said  judgment. 

This  matter  was  brought  before  the  Supreme  Court  of  the  United  States,  as  may 
be  seen  by  a  report  of  the  case.  That  court  determined  that  the  receipt  of  the 
money  by  the  plaintiff  did  not  defeat  the  writ  of  error.  We  are  relieved  from 
the  necessity  of  examining  the  consequences  of  the  receipt  of  this  money  by 
Erwin,  so  far  as  it  relates  to  the  appeal  as  it  now  stands  before  this  court,  exda- 
sively  of  matters  in  which  the  United  States  Court  has  not  had  cognisance ; 
inasmuch  as  we  have  no  evidence  of  the  fact  of  the  receipt  of  the  money. 

The  transcript  of  appeal  firom  the  Supreme  Court  of  the  United  States  was 
filed  7th  June,  1649,  and  abundant  time  has  been  afforded  for  any  proo&  on 
which  the  action  of  this  court  could  be  based;  it  would  be  a  precedent  inadmis- 
sible in  practice  to  allow  any  further  delay.  The  case  has  been  nearly  nine 
years  pending,  and  must  be  ckised. 

The  judgment  of  the  district  court  is  therefore  reversed,  and  judgment  ren- 
dered for  the  defendant,  with  costs  in  both  courts. 


Succession  of  Benjamin  Story. 

PartitionB  between  minon  to  be  valid  moat  be  made  in  oonfonnity  to  the  order  of  court,  and 

in  the  manner  advised  by  the  family  meeting. 
The  heir  who  parchaBes  property  at  a  BocceaBion  sale,  has  a  right  to  keep  it  as  a  portion  of 

die  shore  coming  to  that  heir ;  and  it  is  legal  in  effecting  a  sabseqaent  partition,  to  form 

a  lot  for  that  heir  in  which  the  indebtedness  is  incladed.    0.  C.  1265. 
In  effecting  partitions  the  law  forbids  the  cantling  of  tenements,  where  it  can  be  cvoidod. 

C.  C.  1287. 
There  is  no  exception  to  the  role,  that  in  effecting  a  partition  where  there  are  more  than 

one  minor  interested,  and  all  represented  by  the  same  tutor,  a  special  tator  most  be 

appointed  for  each  minor.    0.  G.  1291. 
A  judge  in  ordering  a  partition,  before  referring  the  parties  to  a  notary,  shoold  regvlate  iK 

in  the  manner  which  shall  appear  to  him  most  oonvement  and  most  advantageoes  to  tli* 

interests  of  the  oo-hein.    C.  C.  12W. 
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The  mla  to  be  dedaoed,  from  the  eonilictiiig  erticlef  of  the  code  for  oondacting^  paititioDS,  ii,  Surer 5^ioir  or 
that  tiM  lota  iboald  be  drawn,  ao  far  aa  it  ia  practicable,  wlthoat  depriTing  any  of  the         ^'lo^v. 
hein  of  tteir  legal  lighta,  or  affisoting  injorioaaly  the  Taloe  of  the  property. 


APPEAL  from  the  Fourth  District  Conrt  of  New  Orleans.  Strawbridge^  J. 
Benjamin  and  Micou,  for  appellees,  cont^Dded  :  Ist.  A  tutor  can  com- 
promise respecting  the  rights  of  the  minor,  if  authorised  by  the  judge  on  the 
advice  of  a  nunily  meeting.  C.  C.  348.  2d.  Heirs  of  sge  may  make  partition 
as  they  please.  The  article  1289  C.  C,  requffing  lots  to  be  drawn  for  by  the 
heirs,  is  intended  to  secure  the  rights  of  minors.  An  agreement  that  the  tutor 
of  a  minor  shall  choose  a  shar^  before  any  of  the  heirs  of  age,  if  authorised 
by  the  judge  and  a  family  meeting,  is  for  the  advantage  of  the  aiinor.  Rights 
are  thereby  secured  to  him  superior  to  those  provided  by  law.  It  would  be  a 
perreraion  of  the  spirit  of  the  law  to  interpret  a  provision  made  for  the  minor's 
TOotection,  in  such  a  manner  as  to  put  the  minor  in  dunori  c<zsu.  3.  The 
French  code  contains  articles  similar  to  those  in  our  code.  Code  Napoleon, 
arts.  466,  834.  The  interpretation  of  these  articles  by  the  French  courts  and 
jaiisiB  is  the  same  as  that  for  which  we  contend.  VaudreuU  v.  Saltonier 
Tiimnay^  15  Sirey,  1,404.  12  Dalloz,  Jurisprudence  66n6rale,  509.  4  Toullier, 
No.  428.  Vazeille,  Successions,  art.  834,  No.  2,  vol.  1,  p.  305.  Pousol  Sue- 
ceeaions,  art.  834,  No.  3«     Chabot  Successions,  vol.  3,  p.  155. 

L,  Peirce  for  appellants,  contended  :  The  estate  consists  of  many  and  valuable 
pvoperties ;  it  is  of  importance  to  all  the  heirs  that  the  title  to  them  should  be 
Indisputable.  In  making  the  partition,  it  was  desired  by  the  tutrix  of  the  three 
minor  heirs  that  she  should  make  choice  of  their  lots,  and  that  they  should 
hold  such  in  common,  that  is,  that  there  should  be  but  partial  partition.  The 
object  to  be  obtained  was  a  final  partition,  and  it  was  doubted  by  the  major 
hein  that  this  oouid  be  effected  under  our  laws. 

It  was,  however,  represented  by  the  very  able  and  experienced  counsel  of 
the  minorSf  that  it  was  in  the  power  of  the  tutor,  with  the  advice  of  counsel,  to 
make  a  compromise  or  transaction ;  and  as  there  was  a  claim  for  various  sums 
of  money  urged  by  the  minors  against  one  of  the  major  heirs,  which,  though 
dirausaed  by  the  inferior  court,  was  subject  to  an  appeal,  that  in  consideration 
of  abaodonment  of  all  claims  against  him,  the  family  meeting  could  so  authorise 
the  allotment  as  to  make  the  partition  final.  It  is  certainly  of  advantage  that 
this  allotment  should  be  allowed,  and  there  is  an  authority  in  the  reports  of  the 
oonrtof  caasatioti  of  the  year  1815  that  would  seem  to  support  it ;  but,  as  the 
qmeation  is  something  new  in  Louisiana,  and  appears  also  to  be  very  rare  in  France, 
no  other  authority  having  been  directly  in  point,  it  is  respectfully  submitted  to  the 
court,  on  the  part  of  the  opponents,  that  by  article  1246,  Civil  Code,  it  is  enacted, 
that  if  there  be  among  the  heirs,  minors,  or  persons  interdicted,  the  partition 
flfasll  be  made  jadicial^  and  in  the  form  heread^r  prescribed. 

That  article  1259  aays.  That  the  judge  who  decides  on  a  suit  for  partition, 
and  the  mode  of  effecting  it,  has  a  right  to  regulate  this  mode,  as  may  appear 
to  him  most  convenient,  and  most  advantageous  for  the  general  interest  of  the 
co-heiiB,  in  conformity,  nevertheless,  with  the  following  provisions,  &c.,  one  of 
which,  to  be  found  in  article  1286,  it  as  follows :  '*  When  the  deductions  have 
been  made,  and  thoae  to  whom  the  coDationa  were  due  have  received  them, 
the  notary  divides  what  remains  into  as  many  equal  lots  as  there  are  heirs,  or 
roota  entitled  to  a  share." 

1289.  The  lots  are  formed  by  experts,  chosen  for  that  purpose,  and  sworn 
by  the  notary  charged  with  the  partition,  and  are  afterwards  (hrawn  for  by  the 
co-heirs. 

1291.  If  there  are  several  heirs  having  opposite  interests  in  the  partition,  and 
who  have  the  same  tutor,  there  shall  be  appointed  to  each  of  them  a  special 
totor,  whose  functions  shaB  cease,  as  soon  as  the  partition  has  terminated. 

1294.  Partitions  made  agreeably  to  the  above  rules  by  tutors  or  cumtors  of 
nunors  are  definitive,  but  they  are  only  provisional,  if  the  rules  have  not  been 
ebeerved. 

1295.  When  the  partition  is  only  provisional,  minors,  &c.,  may,  if  they  find 
ttiemselvea  injured  thereby,  demand  that  another  be  made.  A  minor  may 
mttiWLe  this  action,  even  before  be  attains  the  age  of  majority. 
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BuccKssioK  or  1300.  The  farm  in  which  the  DoCaiy  k  directed  to  loake  the  pvtitioa,  m  not 
BTOHr.  n  matter  of  such  strict  law  that  uulUty  resultB  from  the  act,  in  caae  of  this 
officer  making  any  change  in  the  form  ;  provided  ihat  all  the  proviaiona  of  the 
law  reJatiag  to  the  formation  of  the  accounts  between  the  parties,  the  deductiona, 
the  composition  of  the  mass  of  the  succession,  the  appointment  and  oath  of 
ezperta,  the  malpng  and  drawing  of  lots,  have  been  obsereed  in  the  partatioii. 

These  authorities  are  very  stringent  in  terms,  and  as  there  is  but  little  said 
in  our  law  upon  the  powers  and  authority  of  fiimily  meetings,  we  must  leave 
the  matter  to  the  discretion  of  the  court,  if  they  can  exercise  legal  discretion 
where  the  law  is  so  positive. 

The  opponents  find  but  one  article  that  we  think  may  authorise  a  decision 
against  them,  for  they  are  desirous  of  an  approbation  of  aU  that  has  been  done : 
it  is  in  article  1441,  *^  but  after  the  partition,  or  the  act  operating  the  same 
effect,  the  action  of  rescision  can  no  longer  be  admitted  against  a  compromise 
made  to  put  an  end  to  disputes  arising  in  consequence  of  the  first  act,  although 
there  shoo  Id  be  no  suit  commenced  on  the  subject. 

The  judgment  of  the  court  (Slidell,  J.  dissenting)  was  pronounced  by 

RosT,  J.  This  is  an  appeal  from  a  decree  homologating  the  partition  of  the 
succession  of  the  lato  Btnjamin  Story,  It  was  made  in  conformity  with  a 
transaction  entered  ipto  between  the  heirs,  by  the  authorization  of  the  judge 
given  on  the  advice  of  a  famUy  meeting  of  the  minors. 

Henry  Story,  one  of  the  heirs,  being  indebted  to  the  succession  in  a  sum 
exceeding  his  hereditary  rights,  elected  to  collate  by  taking  less,  and  become  a 
debtor  of  the  succession  for  the  difference ;  ^we  lots  of  equal  value  were  formed 
out  of  the  remainder  of  the  succession  by  experts  duly  appointed  and  sworn ;  the 
tutrix  of  the  three  minor  heirs  selected  three  of  these  lots,  with  the  under- 
standing that  they  were  to  remain  in  common  between  them.  Mrs.  MaekU^ 
another  of  the  heira,  who  bad  purchased  a  large  amount  of  property  of  the 
succession ;  took  the  lot  in  which  the  claim  against  her  was  included,  and  Sidmey 
Story,  the  other  heir,  received  the  remaining  lot.  The  partition  was  homolo- 
gated as  made,  and  Sidney  and  Henry  have  appealed. 

The  appellants  allege,  that  under  article  1289,  C.  C,  the  lota  made  by  the 
experts  should  have  been  drawn  by  the  heirs.  That  under  article  1291*  C.  C.« 
when  there  are  minor  heirB,  having  adverse  interests  in  a  partition,  who  favra 
the  same  tutor,  special  tutors  must  be  appointed  to  them,  whose  fanctiona 
cease  as  soon  as  the  partition  is  terminated.  They  urge  tiutf:  neither  of  tiheae 
formalities  have  been  fulfilled ;  and  that  under  article  1300  oi  the  oode»  the 
partition  is  illegal,  and  void,  by  reason  of  these  omissions. 

It  has  been  attempted,  in  this  case,  to  evade  l3ie  formalities  required  is 
judicial  proceedings  to  which  minors  are  parties,  by  resorting  to  a  tnmaaction 
between  the  heirs,  under  article  348  of  the  code ;  and  in  support  of  this  mode 
of  proceeding,  tiie  appellees  rely  on  the  case  of  VaudreuU  ▼.  SaUomer  Tamtwy^ 
15  Sirey,  1st  part,  204,  decided  by  the  court  of  cassation,  under  dispoeitifma  of 
law  similar  to  ours.  If  we  were  otherwise  disposed  to  recognise  the  authority 
of  that  case,  the  appellee  could  not  claim  the  benefit  of  it,  because  the  partition 
has  not  been  made  in  the  manner  advised  by  the  family  meeting,  and  antiio- 
rised  by  the  court. 

*'  The  tutrix  was  authorised  to  make' choice  for  the  minors  out  of  the  effects 
of  the  succession,  to  the  amount  coming  to  them  according  to  the  appraisement 
in  the  inventory,  and  to  select  the  same  in  an  undivided  mass  for  their  com- 
mon benefit.    She  had  the  right  to  take  aU  the  best  property  of  the  succeaakm.** 

We  are  bound  to  presume,  that  all  tlie  lots  formed  were  composed  of  equal 
portions  of  the  various  kinds  of  property  found  in  the  successkm,  and  on  lliat 


NEW  ORLEANS,  MARCH,  1850.  Sll 

h]rpodi6«if  the  loli  Mleded  for  the  minon  could  not  have  been  exclunvely  SvccEssioif  of 
eompoted  of  the  moel  desirable  property. 

The  case  of  Vdudreuil  is  not  at  all  analagons  to  the  present ;  it  involved  the 
settlement  and  partition  of  sei^eral  direct  and  collateral  snccessions,  and  the 
separate  enjoyment  by  the  heirs,  of  some  of  those  successions,  and  of  portions 
of  otheis:  rents  due  those  successions  hod  been  reimbursed  in  depreciated 
piper  money ;  the  heirs  had  moreover,  a  great  number  of  litigious  claims  against 
each  other.  The  settiement  of  their  accounts,  and  tiie  formation  of  lots  in  the 
mannw  prescribed  for  judicial  partitions^  if  at  all  practicable,  would  have  led 
to  endless  litigation,  and  have  been  ruinous  to  tiiem.  Some  of  the  heirs  besides 
were  in  posseesion  of  separate  portions  of  the  property  to  be  divided;  the  report 
of  the  case  does  not  inform  us  under  what  title  they  possessed.  They  may 
have  had  the  right  of  retaining  (he  property  as  a  portion  of  their  shares,  and 
in  that  case  the  drawing  of  lots  may  not  have  been  practicable  without  a  cant- 
liog  of  the  tenements,  which  the  law  forbids.    C.  C.  1287. 

No  such  difficulties  were  presented  by  this  case.  There  was  but  one 
soeeesaion  to  divide :  one  of  the  heirs  had  received  his  share ;  another  heir, 
Mrs.  Maekie,  had  purchased  property  of  tiie  succession,  which,  under  article 
1265  C.  C,  she  had  the  right  to  keep  as  a  portion  of  her  share ;  and  it  was 
hffk  and  proper  to  form  a  lot  for  her,  in  which  her  indebtedness  to  the  succession 
iodnded.  The  other  four  heira  owed  nothing  to  the  succession ;  their 
and  chances  were,  in  ail  respect  equal,  and  no  motive  can  be  assigned 
hr  not  drawing  tiieir  lots.  So  for  as  there  were  differences  between  the  hein, 
as  to  their  respective  claims,  the  transaction  entered  into  was  proper,  and  is 
biodittg  upon  them ;  but,  there  vfvm  no  question  between  them  as  to  the  mode 
•f  selecting  the  lots  ^of  tiie  minora,  or  the  manner  in  which  they  should  be 
represented  in  the  partition,  and,  conseqnentiy,  no  ground  for  a  compromise  on 
tiiose  subjects;  the  courae  adopted  by  the  tutrix  was  unaaked,  uncalledfor, 
and  injurioQB  to  all  parties.  It  subjected  the  minon  to  the  vexation,  delay,  and 
eipense  of  a  second  partition  among  themselvea,  and  the  hein  of  age  to  war- 
laoties  under  that  partition  to  which  they  could  not  be  parties. 

The  warranty  which  the  hein  are  to  give  each  other  in  final  partitions,  makes 
it  necessary  that  tiie  share  of  eadi  should  be  determined  and  fixed  coutradic- 
mily  with  the  others,  and,  accordingly,  the  rule  is,  that  a  partition  made  by  roots, 
is  not  definitive,  unless  the  share  coming  to  each  root,  has  been  sub-divided 
among  the  parties  to  whom  it  has  descended. 

There  is  no  exception  to  the  rule,  which,  in  a  case  like  this,  requires  a  special 
tutor  to  be  appointed  to  each  of  the  minon ;  the  common  tutor  cannot  represent 
even  one  of  them,  unless  he  is  especially  authorised  to  do  so.  The  mixing  up 
of  the  shares  of  the  three  minon,  after  going  through  all  the  formalities  and 
expenses  of  a  partition,  is  an  unheard  of  proceeding ;  the  partition  as  made 
does  not  preclude  the  necessity  of  another ;  in  the  case  of  Vaudreuilt  there 
was  but  one  minor,  and  her  tutrix  had  the  undoubted  right  to  represent  her. 
Henry  Story  was  paid  in  full ;  under  article  1265  of  the  code,  Mrs,  MetckU 
was  entitied  to  take  her  indebtedness  to  the  succession,  in  part  payment  of  her 
share,  and  as  there  was  not  a  sufficient  amount  of  money  to  give  to  each  of  her 
eo-henv  a  like  sum,  there  was  but  two  ways  of  determining  her  share  :  either 
the  other  hein  were  each  to  receive  in  property  a  sum  equal  to  her  indebtedness, 
and  the  renouiinder  of  the  property  of  the  succession  was  to  be  formed  into  ^ve 
bCs  and  drawn,  or  one  was  to  receive  by  attribution  a  lot  of  which  her 
indebtedness  should  form  a  part,  and  the  remaming  lots  were  to  be  drawn 
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SuccBBsioN  OF  aiDOiig  the>otfaer  hein.  Either  mode  compfies,  as  far  a»  practicable,  with  the 
law ;  but,  as  a  general  rule,  the  second  mode  is  to  be  prefeired,  as  less  liable  to 
be  attended  with  a  cantling  of  the  tenements. 

The  rule  to  be  deduced  from  the  conflicting  articles  of  the  code  on  this  subject 
is,  that  lots  should  be  drawn  when  it  is  practicable,  and  as  far  as  it  is  practicable 
to  do  so,  without  depriving  any  of  the  heirs  of  their  legal  rights,  or  affec^g 
injuriously  the  value  of  the  property,  or  the  separate  shares  of  the  heirs.  For 
instance,  a  father  leaves  four  children,  and  bequeaths  to  one  of  them  the  dispoe- 
able  portion  of  one-third,  he  is  entitled  to  one-half  of  the  succession,  and  each 
of  the  other  heirs  to  one-sixth ;  if  it  consists  of  property  which  can  be  conye- 
niently  divided  into  six  lots,  it  must  be  so  divided,  and  the  preferred  heir  will 
draw  three  of  them.    38  Sirey  (I.  216.) 

If  six  lots  cannot  be  formed  without  injury  to  the  proper^,  or  if  the  profenred 
heir  should  have  a  manifest  interest  that  the  property  composing  his  share 
should  be  contiguous,  and  it  can  be  so  given  to  him,  without  injury  to  the  others, 
o|^e-half  of  the  property  of  the  succession  is  to  be  formed  into  a  lot,  in  the 
manner  that  lots  are  formed,  and  adjudged  to  him  by  attribution,  and  the  other 
half  is  to  be  divided  into  three  lots,  which  the  other  heirs  will  draw.  The 
mode  of  making  partitions  varies  with  the  facts  of  each  case ;  and  before  refeiring 
the  parties  to  the  notary,  the  judge  having  cognizance  of  the  succession,  shoiald 
regulate  it,  in  the  manner  which  shall  appear  to  him  most  convenient  and  most 
advantageous  for  the  general  interest  of  the  co-heirs,  in  conformity  with  the 
principles  recognised  in  this  opinion.  He  is  expressly  authorised  to  do  so  by 
article  1259  C.  C. 

For  the  reasons  assigned,  it  is  ordered,  that  the  judgment  homologating  the 
partition  in  this  case  be  reversed,  and  the  partition  set  aside.  It  is  further  ordered, 
that  the  case  be  remanded  for  further  proceedipgs,  with  directions  to  the  district 
judge  to  cause  to  be  appointed  and  sworn,  a  special  tutor  for  each  of  the  three 
minor  heirs  of  the  lato  Benjamin  Stary^  and  to  refer  the  parties  to  Hilary 
Breton  Cenat^  notary  public,  to  proceed  in  the  partition  of  the  suceeaaion, 
with  directions  toliim  to  cause  the  experts  he  shall  appoint  to  form  and  aasign 
to  Mrs,  Mackiet  a  lot  equal  in  value  to  her  share,  and  of  which  her  indebted- 
ness to  the  succession  shall  form  a  part ;  and  to  form  with  the  remainder  of 
the  property  four  equal  lots,  which  shaU  be  drawn  by  the  four  remaining  hmrs. 
It  is  further  ordered,  that  the  share  of  Henry  C,  Story  be  compensated  with 
an  equal  amount  of  his  indebtedness  to  the  succession.  It  is  further  ordered, 
that  the  partition  be  made  on  the  basis  of  the  compromise,  entered  into  between 
the  heirs,  so  far  as  it  is  not  inconsistent  with  the  decree.  It  is  further  ordered, 
that  the  costs  of  this  appeal  be  paid  by  the  appellees. 


tf«^M^^«^^^'^^^W«^^^^^^t^N^W^^^#M««M^rfV^^M^^N^«tf«^%^«^«^h^«^«tf«M'^^#N^I^«M^to 


Hblbn  Barbbt  v.  Eloisb  Lanolois  and  Husband. 

Under  the  Code  of  1806,  where  the  right  to  scqoire  property  existed  before  a  marriage 
althoagh  it  may  not  have  been  acquired  nntil  after,  the  property  does  not  enter  into  tiie 
conmranity.  Bat  if  paid  for  oat  of  commanity  ftinds,  the  priee  matt  be  re-imboraed  to  tlM 
commanity.    O.  C.  C  p.  33S,r  art.  64. 
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Uader  tte  Code  of  1808,  wborw  tiio  hubond  had  a  right  to  enler  a  baek  eonoaafioii  of  Itnd 
befin  hb  marriage,  hot  did  not  do  lo  until  after,  the  land  belongi  to  hi*  indiridual  eitate 
■nd  does  not  enter  the  oonunanity. 

APPEAL  from  the  Diatriot  Coait  of  Ibe]TiUe«  Burk^  J.  J.  J.  Berry,  for  the 
phintiff,  coatended :  The  land  was  purchased  dnring  the  marriage,  and  is, 
ooDseqneDtly,  a  part  of  the  commoDityt  unleas  the  case  fonris  an  exception 
to  the  rale  governing  purchases  made  by  either  of  the  spouses  daring  the 
existence  of  Uie  marriage.  The  articles  2314  and  2371  of  the  Civil  Code,  and 
arts.  14,  p.  324,  and  64,  p.  36,  Old  Code,  declare  what  property  shall  enter  into 
the  community.  Art.  2314  C.  C.  and  art.  14  O.  C.  lays  down  in  general  terms 
that  all  property  acquired  during  the  marriage  shall  form  part  of  the  commu- 
nity, except  in  certain  cases;  and  no  mention  is  made  in  the  exceptions  stated,  of 
any  kind  oif  property  acquired  in  any  manner  by  purchase  as  forming  one  of  them. 
The  language  is  positive,  that  all  property  acquired  by  either  of  the  spouses,  or 
by  both,  shall  form  a  part  of  the  community,  except  such  as  are  therein  excepted. 
Id  these  exceptions  we  look  in  vain  for  property  acquired  by  purchase.  Article 
2371  C.  C.  and  art.  64  O.  C.  states  expliciUy  that  all  property  purchased  during 
the  marriage,  whether  in  the  name  of  one  or  both  of  the  spouses,  shall  enter 
into  the  community.  The  Supreme  Court  has  decided  repeatedly,  that  when 
there  is  a  purchase  of  property,  even  with  the  paraphernal  funds  of  the  wife, 
the  pnrchase  shall  be  held  community  property,  and  she  only  has  her  legal  remedy 
against  her  husband,  for  the  restitution  of  her  paraphernal  monies.  In  Brown 
tmd  Wife  ▼.  Cobh  ei  oZ.,  10  L.  R.  181,  the  court  sanctioned  the  doctrine,  that 
in  all  cases  where  there  is  a  real  sale  of  properly,  and  a  purchase  by  one  of  the 
spouses,  the  purchase  shall  be  considered  community,  though  the  one  parchasing 
be  interested  in  the  property,  and  it  be  sold  to  elSect  a  partition.  There  appears 
to  be  but  three  exceptions  to  the  rule  recognised  in  our  law,  that  all  purchases 
shall  inure  to  the  benefit  of  the  conununity :  1st.  When  dotal  property  is  sold 
and  the  funds  re-invested ;  for  this  there  is  a  special  provision  made  by  law.  2d. 
When  the  wife  retains  the  administration  of  her  paraphernal  property,  and  pur- 
chases with  her  own  money.  3d.  When  there  is  a  real  givins  in  payment  or 
exchange  for  obligations  or  goods  of  the  wife.  Stokes  v.  ShadcUford  et  ai*,  12 
L.  R.  170.     1  L.  R.  522.     18  L.  R.  361.     19  L.  R.  406. 

But  this  case  does  not  fall  under  either  of  the  foregoing  exceptions.  Here 
tfaero  was  a  real  sale  and  a  realpurchase.  There  was  not  even  a  preexisting 
hnperfect  title  in  the  husband.  The  ownership  of  the  front  tract  did  not  invest 
him  with  any  species  of  title  to  the  back  concession,  but  simply  the  right  to  acquire 
a  title,  in  preference  to  other  persons,  if  he  was  in  a  situation  and  choose  to  avail 
himself  of  diis  right.  This  right  did  not  even  exist  at  the  time  the  marriage 
gave  existence  to  the  community,  but  was  created  subsequent  thereto.  If  he 
did  not,  or  could  not  purchase  the  land,  as  he  could  have  done,  had  he  the  ability 
or  the  wiilf  he  lost  the  right  by  not  availing  himself  of  it  in  the  manner  prescribed 
by  law.  Whether  willingly  or  not,  it  matters  not.  He,  perhaps,  might  have 
acquired  the  land  [for  the  sake  of  argumenti  had  he  purohased  with  his  own 
funds;  but  he  chose  to  purchase  widi  the  funds  of  the  community,  and  tlie 
benefit  of  that  purchase  must  result  to  the  benefit  of  the  community.  The 
presumption  is,  that  he  intended  to  purchase  for  the  benefit  of  the  community ; 
his  right  was  exercised,  for  the  benefit  of  the  community  of  which  he  was  the 
head  and  master.    Stacey  v.  Hammond. 

By  our  law,  the  husband  is  tihe  head  of  the  legal  partnership,  and  is  bound  in 
law  and  conacience  to  administer  it  for  the  best  Jntorests  of  both  parties.  The 
wife,  on  the  contrary,  has  no  control  over  it,  or  interest  in  its  administration,  until 
after  its  diasolution.  This  circumstance  would  seem  to  impose  on  the  husband, 
more  strenuously  than  in  the  case  of  an  ordinary  partnership,  the  obligation  of 
exercising  the  powers  in  him  vested,  for  the  mutual  benefit  of  both  parties. 
Now,  between  men  dealing  as  commercial  partners  or  otherwise,  neither  law  nor 
conscience  would  sanction  the  conduct  of  one  who  would  abstract  a  portion  of 
the  common  fund  for  the  purpose  of  embarking  it  in  a  private  speculation.  If 
such  an  act  vrere  done,  the  law  would  declare  the  purchase  to  be  for  the  mutual 
benefit  of  both  parties,  if  the  article  bought  were  one  in  which  the  parties  dealt ; 
if  not,  the  other  partner  would  have  the  option  either  to  take  his  share  in  the 
speculation  or  not^  as  he  might  choose.  Land  is  an  object  which  the  husband,  ae 
head  of  the  community,  may  buy  and  sell  for  its  benefit,  and  such  a  transactioD 
would  be  perfectly  legitimate. 


Barbit 

V. 

Lasoi^ii. 
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Barbit  Iq  tfaiB  case  the  ]and  was-not  sold  by  the  hnsband,  as  he  certainly  had  the 

.  «•  to  do,  had  he  chose.     But  suppose  he  had  done  so,  and  realised  a  profit  on  the 

Lavolou.  t].,mgm.|joD,  would  he  iDdivtduallyt  or  the  community,  be  entitled  to  the  profit? 
Is  it  just  to  allow  one  to  use  a  common  fnnd  in  trade  for  his  indiridaal  benefit  1 
Suppose,  for  a  moment,  the  land  had  been  sold  at  a  sacrifice ;  on  whom  would 
the  loss  have  fallen  7  On  the  community,  certainly ;  for  the  wife  has  no  power 
to  call  the  husband  to  account  for  his  transactions  as  administrator  of  the  com- 
munity. He  may  alienate,  transfer,  and  even  give  away  the  property.  <  "Tis 
true,  he  cannot  transfer  the  real  property  by  a  gratuitous  title,  but  he  can  convert 

*  it  into  money,  and  dispose  of  that  as  he  pleases.     If  the  solo  property  of  one  of 

the  spouses  is  improved,  by  the  mutual  industry  or  tho  funds  of  the  community, 
such  improvements  and  ameliomtions  as  are  made  by  such  means,  become  com- 
munity property.  C.  C.  arts.  2376  and  2377.  Code  of  1818,  p.  336  and  338,  ints. 
69  and  70.  The  back  concession  is  an  addition  to  the  front  tract,  in  the  nature 
of  an  improvement  or  amelioration,  and  within  the  meaning  of  the  law.  So  by 
the  rule  it  must  be  considered  as  belonging  to  the  community. 

The  laws  of  Spain  are  the  source  from  whence  is  derived  our  jurisprudence 
on  the  subject  of  the  legal  community,  and  as  such,  must  be  looked  to  for  light 
in  coses  of  doubtful  interpretation.  By  the  Spanish  law,  not  only  all  property 
purchased  during  the  nmrriage,  but  also  the  young  of  cattle,  and  slaves  brought 
in  marriage,  were  held  to  belong  to  the  community.  The  rule  is,  that  all  produce 
of  the  common  industry  and  care  was  held  in  common ;  and  the  natural  produce 
of  these  thing?  was  considered  to  proceed  as  much  fit>m  the  common  indueHy 
and  care  as  tho  wages  of  labor  itself.  8  N.  S.  197.  11  R.  R.  526,  and  autho- 
rities cited. 

Zenon  Lahauve  and  A.  Talhot^  for  the  defendant,  contended:  The  land  in 
dispute  is  not  community  property,  because  it  was  purchased  by  the  deccMised 
Andre  Langiais^  in  his  own  right,  as  front  owner  of  a  tract  of  land  brought  into 
marriage.  Stroud  tt  aL  v.  Humhle  tt  al,  2d  Ann.  930,  and  the  authorities  therein 
quoted.  This  is  in  accordance  With  Pothier,  Trait6  de  la  Communaut6,  vol.  1, 
art.  157.  He  says :  **Les  acquets  de  chncun  des  conjoins  par  marriage,  ne  sent 
conqu^ts  que  lorsque  le  titre  ou  la  cause  de  leur  acquisition,  n'a  pas  pr6c6d6  le 
temps  de  leur  communaut6;  sinon  ils  sent  propres  de  commuuaut6."  See  also 
TouUier,  vol.  12,  art.  180.  Let  us  then  test  this  case  by  the  rule  laid  down  by 
Pothier,  and  ask  where  was,  in  whom  rested,  the  title  or  cause  of  the  acquisi- 
tion ? — (le  titre  ou  \bl  cause  de  Pacquisition,)  it  was  not  in  the  plaintaff ;  it  was  not 
in  the  community;  it  was  not  in  LangLaiSf  as  master  and  chief  of  tlie  commu- 
nity ;  but  it  was  in  LangUns  in  his  own  right  as  owner,  and  on  account  of  his 
front  tract  brought  into  marriage. 

Reverse  the  case,  and  suppose  that  the  plaintiff  brought  into  marriage  the 
front  tract,  the  purchase  or  the  land  in  contest  should  have  been  made  in  her 
name,  and  it  would  have  become  her  bien  propre. 

To  apply  well  the  above  rule  of  Pothier,  it  is  only  necessary  to  see  and 
eiLamine  whether  the  pui'chase  or  acqui8iti6n,  as  prescribed  in  Louisiana  Code, 
art.  2371,  can  be  made  indifferently  and  indistinctly,  in  the  name  of  ei^er  of 
the  two ;  if  it  can,  the  title  or  the  cause  of  the  acquisition  would  be  in  the 
community,  but  if  it  cannot,  the  title  or  cause  of  the  acquisition  would  then  be 
exclusively  in  one  of  the  two. 

In  the  case  before  the  court,  it  is  clear  that  the  plaintiff  could  not,  under  the 
law,  purchase  from  the  government  any  part,  however  small,  of  the  land  m 
contest,  and  that  she  cannot  be  benefitted  by  the  purchase  made  by  Andri  Lamf 
glois. 

The  judgment  of  the  court  was  pronounced  by 

Slidell,  J.  This  is  a  petitory  action  instituted  to  recover  the  one  undivided 
half  of  a  certain  tract  of  land,  which  was  purchased  by  the  plaintiff's  husband 
from  the  United  States  during  their  marriage,  and  the  existence  of  the  commu* 
nity  of  acquests,  which  was  its  consequence.  The  facts  were  all  admitted  ia 
the  court  below;  and  the  sole  question  presented  is  one  of  law.  Does  the  luid 
in  dispute  belong  to  the  community,  or  is  it  the  separate  property  of  the  heir  of 
the  deceased  husband  ? 

The  plaintiff  and  Andri  LanglaU  intermarried  in  the  year  1818.  At  the 
time  of  then:  marriage  he  owned  and  possessed  a  tract  of  land  fiontmg  oa  llie 
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Bayou  Plaqnmine,  nnder  a  title  con6nned  by  the  United  States.    In  May,  1822,      Basbst 
during  the  marriage,  he  purchased  from  the  United  States,  by  virtue  of  his  right    laitglois. 
of  preference  as  front  proprietor,the  double  concession,  or  lands  lying  in  the  rear 
of  his  estate. 

By  the  act  of  1811,  every  person  in  Louisiana  who  owned  a  tract  of  land 
bordering  on  a  river,  creek,*  bayou  or  water  course,  was  entitled  to  a  preference  in 
becoming  the  purchaser  of  the  vacant  land  adjacent  to  and  back  of  his  own  tract 
to  a  depth  of  forty  arpents.  Three  years  were  given  to  file  applications  under 
the  proviuons  of  the  act.  This  law  was  revived  and  continued  in  force  for  two 
yean  by  the  act  of  11th  May,  1630,  and  again  for  eighteen  months  by  the  act  of 
88th  Febmaiy,  1823. 

This  legislation  was  founded  upon  a  just  respect  for  the  usage  which  existed 
under  the  French  and  Spanish  governments,  of  granting,  on  application  of  the 
proprietors  of  land  fronting  on  a  river  or  bayou,  what  was  called  a  double  conces- 
skm,  or  forty  arpents  in  depth  in  the  rear  of  the  original  concession.  It  was  not 
80  much  a  pure  liberality  on  the  part  of  the  United  States,  as  a  just  fulfilment 
of  the  reasonable  expectation  which  the  grantee  under  the  ancient  government 
had  been  encouraged  to  entertain,  when  he  went  forth  to  subdue  the  wilderness. 

Considered  m  this  light,  the  reviring  act  of  1820  was  a  relief  from  the  conse* 
quences  of  an  omission  to  exercise  a  right  existing  under  the  act  of  1611,  which 
right,  although  it  derived  its  legal  efficacy  from  that  act,  had  its  earlier  moral 
source  in  the  ancient  usages  of  the  former  government. 

For  the  purposes,  therefore,  of  our  present  enquiry,  the  cause  of  Andri 
Langlois'  being  entitied  to  acquure  the  back  concessions,  must  be  considerod  as 
originating  before  his  marriage. 

The  plaintiff  relies  upon  a  strict  and  liberal  interpretation  of  an  article  of  the 
Code  of  1808,  which  was  in  foroe  when  LangloU  purchased  the  land  in  dispute 
from  the  United  States.  It  is  found  in  the  section  which  treats  of  the  partner- 
ship or  community  of  acquets  or  gains.  *•*■  This  partnership  or  community  con- 
aists  of  the  profits  of  ail  the  effects  of  which  the  husband  has  the  administration 
and  enjoyment;  of  the  produce  of  the  reciprocal  labor  and  industry  of  both  hus- 
band and  vrife ;  and  of  tiie  estates  which  they  may  acquire  during  the  marriage^ 
either  by  donations  made  jointly  to  them  botii,  or  by  purchase,  or  in  any  other 
simflar  way,  even  though  the  purchase  be  only  in  the  name  of  one  of  the  two, 
and  not  of  both,  because  in  that  case  the  period  of  time  when  the  purchase  was 
made  ie  atone  attended  to,  and  not  the  person  who  made  the  purchase."  Code 
of  1808,  p.  336,  art  64. 

Al^mugh  no  case  expressly  in  point  has  been  cited  by  counsel  on  either  side, 
we  are  of  opinion  that  a  recurrence  to  principles  and  analogy  afford  a  satisfiKtory 
aointion  of  the  present  question. 

Potfaier,  in  his  Treatise  on  Community,  lays  down  the  foUowing  rule :  Les 
aoqa^te  de  chacun  des  conjoints  par  marriage  ne  sent  conqu^ts  que  lorsque  le 
titre  o>ii  la  cause  de  leur  acquisition  n'a  pas  pr6c6d6  le  terns  de  leur  commu- 
Baot6 ;  sinon  ils  sent  propres  de  la  communaut6.  §  151.*  He  gives  numerous 
examples  in  illustration  of  this  rule.  A  person,  says  he,  who  died  before  my 
marriage,  has  left  me  by  will  an  estate,  upon  a  condition  which  is  not  accom- 
pfished  until  after  my  marriage.    The  estate  is  my  separate  properly  because 


*  The  word  proprt  is  not  used  here  in  its  ordinary  senie.    Pothier  explain*  thie  in  $  105. 
On  anpelle  prvpre  toat  ce  qoi  n'eftpaa  oommona,  tont  ce  qui  n'eat  paa  entri  en  comma* 
ttsnte ;  nn  h^tage  eat  propre  de  commnnaat^,  lorsqa'il  appartient  a  run  dei  oor^jointi  sans 
partia  desbienB  de  la  eominnnmat^  qa'il  a  avec  Taafere  ooi\toint. 
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Oliyer  H.  CotTRTNBT  V.  8.  B.  Pbrkins. 

Thejref  pective  rights  of  parttet  eUdming  land  under  tiie  preemption  law  of  CongreM  of  4tfi 
of  September,  1841,  moat  be  determined  by  the  regiater  and  receirer  of  the  U.  S.  land 
office,  aabject  to  an  appeal  to  the  treaanrer  of  the  United  States. 

The  poaseaaion  of  a  party  under  a  certificate  that  he  had  filed  proof  of  hiai^fat  to  preemption 
with  the  register  and  receirer  of  the  U.  B.  land  office,  is  not  snfficient  to  *"*^"^'*»  Hm  pos- 
sessory action  against  another  peraon  who  holds  a  similar  certificate  of  stthseqasnt  date^ 
and  who  is  in  actaal  possession  of  the  land. 


I 


Barbkt  tiie  win  is  my  title,  and  it  inreoeded  the  mftiriage.  So  where  I  here  bong^  n 
Lamolois.  estate  before  marriage,  at  a  sum  below  the  half  of  iti  juat  Talue,  and  after  mar* 
liage  I  give  Talidity  to  the  aale  by  paying  my  vendor  tiie  residae  of  the  joat  pricoi 
the  estate  is  my  separate  property.  Car  ce  n'eat  pas  le  paiement  qnej'aiftitdii 
supplement  da  juste  prix,  qui  est  mon  titre  d*aoqnisition ;  c*est  la  Tente  qui  m*a 
6t6  fiute  avant  mon  manage.  TouUier  in  treating  of  the  same  subject  observes: 
Sons  I'empire  du  code,  la  pn>pri6t6  est  transfemfte  par  le  eontrat  de  venfee 
(1563);  mais  la  promesse  de  vente  vaut  vente,  dit  Tart  1689,  c*est  k  dire  que  la 
promesse  de  vente  oblige  pr6clsement  celui  qui  Ta  fiiite  de  passer  le  eontrat  de 
vente.  Cependant  la  promesse  de  vente  ne  tranafdre  point  la  piopri6t6,  conune 
le  eontrat.  Ainsi,  celui  &  qui  &  6t6  fiute  la  promesse,  n'est  point  propri6taire  avant 
le  eontrat;  mais,  eomme  son  titre,  pour  contraindre  le  promettsnt  &  loi  paaser  le 
eontrat  est  ant6rienr  au  manage,  I'heritsge  n'entrera  point  en  commanautft,  j 

sauf  recompense.  TouDier,  vol.  12,  §  180.  Pothier  ^es  another  illuatntiiMi 
m  the  case  of  a  sale  avee  faeulU  de  rinUrL  Par  la  mftme  raison,  si  le  parent 
k  qui  j'ai  sncc6d6,  avait  vendu  un  heritage  avec  &cult6  de  r6m6r6,  et  que  depuis 
sa  mort  j*ai,  en  quality  de  son  h6riti6r,  ezerc6  le  r6m6r6,  je  suis  cens6  avoir  oat 
heritage  4  titre  de  succession  de  mon  parent;  quoiqu^  je  n*aiepas  tnmv6  ThM- 
tage  m^me  dans  la  succession,  il  suffit  que  j'y  ate  trouv6  le  droit  de  rem^t^  qui 
s'est  realist  dans  cet  heritage  que  j'ai  r6m6r6 ;  cet  heritage  n'est  done  propre,  et 
en  nmtidre  de  succesnon,  et  propre  de  oommunaut6,  sauf  la  recompense  que  je 
dois  a  la  communaut6  de  la  somme  que  j'en  ai  tir6e  ponrexercer  le  rem6rt« 
Pothier,  Communaut6,  §  116. 

The  doistrine  is  a  deduction  from  the  maxim,  is  qui  actionem  habit,  ipaam 
rem  habere  videtur. 

Now,  although  the  iDustrations  we  have  cited  are  not  identical  with  the  one  at 
bar,  tiiey  present  a  very  strong  analogy.  It  is  true  that  the  hmd  was  not  pur- 
chased from  the  United  States  until  after  LangUis*  marriage.  But  the  **  cause" 
of  the  acquisitions  may  be  furly  considered  as  having  preceded  the  marriage. 
It  was  because  he  was  the  owner  of  the  front  land ;  an  ownership  acquired  kmg 
before ;  that  under  the  liberal  lef^lation  of  Congress  he  was  allowed  a  preferenee 
to  enter,  and  that,  too,  at  a  low  price,  specific  lands,  which  may  periiaps  have 
been  worth  much  more. 

We,  therefore,  think  the  land  so  acquired  was  his  separate  property.  The 
only  rig^t  of  the  community  was  to  a  reimbursement  of  the  money  paid  for  It, 
if  it  was  paid  for  out  of  the  funds  of  the  community. 

Judgment  affirmed,  with  costs. 
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APPEAL  from  the  District  Court  of  West  Baton  Rouge,  Penn^  J.     T.  O.     Courtnet 
and  P.  H.  Morgan^  for  plnintiif.     Gr.  iS?.  hacty^  fat  defendant.  Perkins. 

The  judgment  of  the  court  waa  pronounced  by 

EcsTis,  C.  J.  Thia  ia  a  poeaeasory  actaoo,  inatitnted  by  the  plaintiff  to  recover 
from  the  defendant  a  portion  of  a  quarter  section  of  land  aitnate  in  Weat  Baton 
Souge,  upon  which  the  defendant  haa  intruded.  The  possessory  right  of  the 
plaintiff  is  beaed  upon  the  alleged  possession  Since  the  22d  of  May,  1843,  under 
a  ceitiBcate  of  the  register  of  the  land  office  of  that  date,  certifying  that  the 
proofs  of  Olvcer  H.  Courtney  for  his  preemption  right  to  the  quarter  section 
wars  duly  filed  and  recorded  in  the  hwd  office. 

The  defendant  claima  to  hold  possesmon  under  a  certificate  of  the  register  of 
die  land  office  under  date  of  the  22d  of  January,  1848  ^  that  he,  the  defendant, 
Ins  filed  his  declaration  of  intention  to  claim  the  quarter  section  aa  a  p^e<!mption 
right  under  the  provisbns  of  the  act  of  Congress  of  date  September  4th,  1841, 
relating  to  preemption  rights  on  the  public  lands. 

The  case  was  submitted  to  a  juiy,  who  found  a  verdict  for  the  defendant. 
Hie  district  judge,  considering  that  the  jury  determined  the  case  on  the  facts, 
under  an  appreciation  of  the  credibility  of  the  witnesses,  refused  to  set  aside 
the  Yerdict,  and  gave  judgment  accordingly.    The  plaintiflf  baa  appealed. 

We  are  under  tile  impreasion,  that  the  respective  rights  of  the  plaintiff  and 
the  defendant  to  this  land,  under  the  act  of  Congress  under  which  both  claim, 
must  be  determined  by  the  register  and  receiver  of  the  land  office,  subject  to  an 
appeal  to  the  secretary  of  the  treasury  of  the  United  States.  5  U.  S.  Statutes 
at  large,  456,  §  11.  Nor  are  we  satisfied,  that  under  the  certificate  alone  under 
which  the  plaintiff  holds,  unaccompanied  by  any  evidence  of  a  compliance  on 
his  part  with  the  act  of  Congress,  he  has  such  a  right  as  owner,  as  will  enable 
him  to  maintain  a  poasenoiy  action  against  the  defendant,  who  is  in  possession 
under  a  recorded  preemption  claim  received  by  the  officer  of  the  land  office, 
fi>r  the  same  section  of  land.  Code  of  Practice,  47.  Milligan  v.  Hargrave, 
6  N.  S.  342.  Heirs  of  Henry  v.  Welsh,  4  L.  R.  549.  Primot  v.  Tkibodeau^ 
6  L.  R.  12.     Mcrancy  v.  Ford,  2d  Ann.  299. 

Under  this  view  of  the  case,  we  find  additional  reasons,  besides  those  given  by 
the  district  judge,  for  not  disturbing  the  verdict  of  the  jury  against  the  phiintiff. 

The  judgment  appealed  fh>m  is  therefore  affirmed,  with  costs. 


Thomas  Mbdlet  &  Co.  v.  J.  Wetzlar. 

There  ig  iModier  mode  provided  for  the  aemce  of  inteirogatoriea  apon  a  party  not  appearing 
in  ooort  by  ooansel,  than  the  fictitiont  one  of  posting.  If  Ruch  iervice  aa  !■  required  on 
dtatioiw  be  relied  npon,  it  nmit  be  ihown  that  the  ■ervice  upon  an  abient  party  wu  made 
at  the  domlcil  of  the  ahaentee. 

hi  an  fts  parte  proceeding  wherein  a  judgment  by  defaalt  ia  soaght  to  be  confirmed,  a  deciiion 
of  the  coart  in  the  first  instance,  rejecting  the  evidence  hecaase  the  interrogatories  were 
not  properly  served  upon  the  defendant,  will  be  sustained. 

APPEAL  from  the  District  Court  of  East  Baton  Rouge,  Burk,  J.    /.  BrunoU 
ex  parte,  for  plaintiff.    The  judgment  of  the  court  was  pronounced  by 
8li]>ei«i.,  J.    After  judgment  by  default,   the  plaintiff  proceeded  to  offer 
evidence  for  the  purpose  of  obtaining  final  judgment.    The  sheriff's  return  of 
service  of  interrogatories  was  as  follows :    *'  On  the  20th  December,  1846, 1 
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MiDLXT  serred  a  true  copy  of  the  witfain  iDtemgatories  on  Ihe  defendant,  by  defiTering 
WxTZLAR.  ^®  "'^^^  ^  '^^''  £mme2tne  Wetzlar^  wife  of  the  defendant*  in  person,  in  Mb 
parish/'  The  art.  427  C.  P.  reijuires  the  interrogatories  to  be  notified  to  the 
opposite  party,  in  order  that  he  may  propound  cross-interrogatories.  No  axtiele 
•of  the  code  has  been  cited,  desigiikating  how  the  actual  service  of  interrogatories 
is  to  be  made,  where  the  party  has  not  appeared  by  counsel.  There  is  a  pro* 
rision  for  fictitious  sernce  by  posting,  which  is  not  shown  nor  relied  upon  in  this 
oase.  The  appellant's  counsel  concedes  the  rule  of  serrice  applicable  here  to  be 
the  same  as  is  prescribed  for  citation  in  art.  201.  Under  fhat  rule  the  return  is 
defectire ;  for  it  does  not  show  that  the  serrice  was  made  upon  the  peraoa 
named  in  the  return,  at  the  domicil  of  the  defendant.  State  r,  Johmoth  550  ; 
BuUard  ▼.  LeCr  14  L.  R.  213. 

But  it  is  said  that  the  court  could  not  raise  the  objection.  In  this  view  we 
do  not  concur.  Here  was  an  ex  parte  trial  upon  defiiult.  The  judge  had  no 
evidence  before  him,  that  a  proper  opportunily  had  been  afforded  to  the  defendant 
to  propound  cross-interrogatories.  This  is  a  right  secured  to  the  defendant,  even 
where  **he  suffers  judgment  by  default  to  go  against  him."  C.  P.  427.  Croes- 
examination  is  a  means  of  testing  the  truthfulness  of  the  witness,  and  also  of 
calling  his  attention  to  matters  which  an  honest  witness  might  overloolL  if  not 
cross-examined,  and  which  might  materially  qualify  or  even  neutralise  his  state- 
ments on  the  durect  examination.  We  therefore  think  a  district  judge  hss  a  right 
to  refuse  to  act  at  an  ex  parte  hearing  upon  testimony  thus  obtained.  Whether 
he  ia  bound  to  refuse,  it  is  not  necessary  now  to  decide.  But  we  may  obaaire, 
that  the  rule  of  the  Roman  law  was  very  favorable  to  an  absent  party,  and  seems 
founded  in  wisdom  and  justice.  Litigatoris  absestia  dm  presentia  repleator. 
Cited  by  Donnat,  book  4,  tit.  11,  §  8. 
Judgment  affirmed,  with  costs. 
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MONTOOMEKT  SlOAN  V.  J.  MeNARD. 

If  the  iheriff 's  retarn  of  penonsl  service  of  citatioii  upon  the  defendant  be  proved  to  be 
nntrae,  it  is  safficient  ground  for  guitaining  an  action  of  nullity  against  the  Jadgment  tlnui 
obtained. 

A  public  notice  in  the  newipapers  directing  **"  Any  person  having  bosiness  with  me  during 
my  absence  w31  call  on  Mr.  A.  who  is  anthorised  to  attend  to  my  bosineas  daring  my 
absence/'  does  not  authorise  the  agent  to  bring  the  prindpiyt  into  ooort  as  defendant,  and  a 
judgment  obtained  by  service  of  citation  upon  sach  agent  may  be  annulled.  The  principal 
will  not  be  considered  as  having  acquiesced,  even  if  he  neglects  to  appeal  after  being  noCi> 
fied  of  the  Judgment,  but  may  resort  to  the  action  of  nullity.    C.  P.  608, 606, 604. 

The  prescription  of  one  year  does  not  apply  te  an  action  of  nullity  of  judgment  fbonded  apon 
the  want  of  citation.    C.  P.  618,  613. 

APPEAL  from  the  District  Court  of  East  Baton  Rouge,  Burk,  J.    J.  MT^ 
Elam,  for  plaintiff.    A.  M.  Dunnr  for  defendant.    The  judgment  of  tlie 
court  was  pronounced  by 

Slidell,  J.  This  is  an  action  to  annul  several  judgmen1»  obtained  against 
the  plaintiff  by  the  New  OrTeans  and  CarroUton  RaihxNid  Company,  whose 
assignee  the  defendant  is. 

The  grounds  of  nulliQr  alleged  in  the  petition  are,  that  in  one  of  the  suits  the 
return  made  by  the  sheriff  of  personaT  service  was  false ;  and  that  in  the  othera 
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IB  which  the  eitatioiis  were  reCiinied,  aeired  on  **  Samud  Skolfidd^  agent  of 
SlooHy**  the  judgments  are  naU*  because  SkcyUld  was  not  named  as  agent  in 
the  petitiony  nor  was  he  in  point  of  fact  at  the  time  the  agent  of  Sloan  for  soch 
apnrpose. 

It  clearly  resulti  from  &e  evidence,  that  in  the  snit  first  mentioned  the  return 
was  untrue,  and  that  if  any  service  was  made,  it  was  upon  SkoyUld. 

Widi  regard  to  the  other  suits  it  is  unnecessaiy  to  consider  one  of  the  grounds, 
to  wit,  the  omission  to  name  the  agent  in  the  petition.  We  will  confine  our 
eoquiiy  to  the  authority  cyf  Skolfidd  to  represent  Sloan  for  the  purposes  of  cita- 
tions, and  the  consequences  of  the  absence  of  such  anthonQr,  if  such  absence 
there  was. 

The  only  proof  of  a  constitution  of  agency  is  contained  in  an  advertisement 
puUished  by  Sloan  in  a  newspaper,  and  which  is  in  these  words :  *'  Any  person 
having  business  with  me  during  my  absence  from  Baton  Rouge,  will  call  on  ATr. 
Samuel  SkclJUld^  who  is  authorised  to  attend  to  my  business  in  my  absence. 

August  14th,  1841.  (Signed,)        M.  Sloan. 

It  is  clear,  that  the  agency  evidenced  by  this  adveitisement  was  not  sufficient 
to  authorise  him  to  bring  his  principal  into  court  as  a  defendant,  and  subject  him 
to  a  judgment  and  its  legal  consequences.  Upon  this  point  we  do  not  deem  it 
necessary  to  do  more  than  to  refer  to  the  articles  of  the  code  upon  the  subject 
of  mandate,  and  the  cases  of  Barnes  v.  PrqfUeU  anU  p.  117 ;  Fuselier  v.  iSofrtn, 
4th  Ann.  61. 

It  is  not  improper  to  add,  that  in  the  petition  in  these  suits  Sloan  is  described 
as  a  rendent  of  Baton  Rouge. 

A  copy  of  one  of  these  judgments  was  served  upon  Sloan  by  the  sheriff;  and 
it  is  said  from  his  silence  during  several  years  and  not  appealing,  an  acquiescence 
is  to  be  inferred.  Sloan  could  have  attacked  the  judgments  by  appeal.  But  he 
had  also  his  remedy  by  action  of  nullity.  C.  P.  606,  606,  604.  The  prescription 
of  one  year  pleaded  by  the  defendant  is  inapplicable  to  this  case.  C.  P.  612, 
613. 

The  verdict  of  the  jury,  and  judgment  thereon  in  favor  of  the  defendant,  were 
therefore  erroneous. 

It  ifl  tj|erefi>re  decreed,  that  the  judjgment  of  the  district  court  be  reversed ; 
and  it  is  further  decreed,  that  the  judgments  in  the  petitions  more  particularly 
recited  and  rendered  in  the  suiti  No.  3182,  3163,  3189,  3206  of  the  docket  of 
the  District  Court  in  and  for  the  parish  of  East  Baton  Rouge,  be  avmded  and 
annulled,  so  far  as  they  affect  the  said  Montgomery  Sloan ;  and  that  the  said 
defendant  Menard  pay  the  costs  of  this  suit  in  both  courts. 
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Sloan 
Ms^A&a. 
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G.  W.  Christine  r.  B.  D.  Chanbt. 

Whers  aa  endoner  payi  a  note  upon  which  Judgment  had  been  obtained  agatnit  him,  he 
■cqniiea  no  g;reater  right  againat  prior  partial  to  Uie  note  dian  the  Judgment  creditor  had ; 
and  if  they  be  diadiarged  hy  preicription,  he  cannot  recover  of  them. 

Bait  againat  one  endoner  doea  not  interrupt  preacription  widi  regard  to  other  partiea  to 
the  note. 

APPEAL  torn  the  District  Court  of  East  Feliciana,  Stirling,  J.     O.  S. 
Laeey  and  R.  Q.  BraUf  for  plaintiff.    Z.  S,  Lyons,  for  defendant. 
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Chbistine        The  jodgmenf  of  the  ooort  was  prooounced  by 

Chankt  Si*idell,  J.    The  defeodant  is  raed  upoD  a  note  payable  lat  February,  1839, 

made  by  Morgan  to  the  order  of  Cookt  and  endorsed  by  the  payee,  the  defendant* 
the  plaintiff,  and  others.  It  was  protested  at  maturity,  and  notice  to  the  defen- 
dant mailed :  the  regularity  of  which  notice  has  been  discussed  at  bar.  This  we 
do  not,  however,  consider,  as  the  caae  is  with  the  defendant  on  the  plea  of  prB- 
scription. 

It  appears  from  the  evidence  that,  in  December  1839,  suit  was  brought  npoD 
the  note  by  the  Bank  of  Louisiana,  then  holder,  against  the  maker  Christine^ 
and  two  other  endorsers  subsequent  to  the  defendant ;  and  in  January,  1640, 
there  was  judgment  for  the  plaintiC  In  1847,  Christine  paid  the  bank,  and 
became  the  holder  of  the  note.  The  defendant  was  cited  in  the  present  action 
in  June,  1847.  From  the  protest  of  the  note,  in  1839,  down  to  June,  1847, 
there  does  not  appear  to  have  been  any  judicial  or  otlier  resort  to  the  defendant, 
nor  is  there  evidence  of  any  acknowledgment  of  liability  by  him  during  tike 
interval. 

Actions  on  bills  of  exchange,  notes  payable  to  order  or  bearer  are  pre- 
scribed  by  five  years,  reckoning  from  the  dny  when  these  engagements  were 
payable.  The  prescription  runs  against  minors  and  interdicted  persons,  and 
persons  residing  out  of  the  State.  C.  C.  art.  3505,  350G.  How  the  plaintiff 
can  resist  the  prescription  claimed  under  these  provbions  we  are  unable  to  per- 
ceive. The  action  is  against  an  endorser  upon  his  endorsement  nakedly,  and 
unaided  by  any  subsequent  aet  or  circumstance  on  tlie  endorser's  part ;  and 
eight  years  had  elapsed  from  the  maturity  of  the  noto  before  he  is  attacked. 
The  action  is  there&re  prescribed.  It  is  said  the  plaintiiTs  cause  of  action  did 
not  arise  until  1847,  wheu  he  paid  the  Bank  of  Louisiana;  and  until  then,  he 
having  no  right  of  action,  could  not  act.  But  how  did  the  matter  stand  at  that 
date,  as  to  the  holder  to  whom  he  paid.  Cleariy,  the  bank  could  not  at  that  date 
have  recovered  against  Chancy  ;  and  the  plaintiif,  when  he  paid  the  bill,  took  the 
place  of  the  holder.  It  is  true,  that  an  endorser  who  pays  a  bill  is  equitaUy 
considered  as  paying  so  much  money  for  the  benefit  of  the  prior  endoxser.  And 
this  equitable  view  of  the  relation  of  the  parties  was  adopted  to  enable  a  sub- 
sequent endorser  to  recover  from  hia  prior  endorser  partial  payments  made  on 
account  of  the  bill  or  note  still  remaining  in  the  hands  of  the  holder,  who  is 
entitled  to  keep  it,  so  as  to  have  his  recourse  against  all  the  parties,  uutil  he  ia 
fuDy  paid.  But  how  can  the  defendant  be  considered  as  having  paid  tde  bank  a 
sum  of  money  for  Chaney^  when  at  the  time  of  payment  Chancy  had  ceased  to 
be  liable  to  the  bank  7 

The  maxim  contra  non  valentem  wouM  clearly  be  misapplied  in  this  caae. 
Christintt  by  paying  the  note  when  he  was  sued,  or  at  any  time  within  five  years 
aftor  its  maturity,  would  have  become  the  holder  of  dieliote,  and  could  hare 
acted  against  Chancy.  He  says  his  poverty  prevented  him;  but  diia  ia  not  a 
legal  excuse. 

Judgment  affirmed,  with  costs. 
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FoREBST  and  Crockbb  v.  Caldwell  and  Hicket. 

Under  article  S736  C.  C.  the  proprietor  baa  the  right  to  cancel  at  pleaaare  the  baxigmin  be 
made  by  paying  the  undertaker  for  the  expense  and  labor  already  incorred,  and  sa^daai* 


NEW  ORLEANS,  MARCH,  1860. 


S2t 


mgei  u  the  natiure  of  tbe  c««e  may  require.    Thii  aatboriiei  the  allowance  of  the  profita 
tiie  nndeitaker  might  hare  made  by  completing  tbe  work. 

APPEAL  from  the  District  Court  of  East  Baton  Rouge,   Burk,  J.    A.  S. 
Henwh  for  plaiotiflTs.    J.  M,  BrunoU  for  defendantB.    The  judgment  of 
the  court  was  pronounced  by 

Slidell,  J.  After  consideration  of  the  evidence  in  this  cause,  coupled  with 
die  yardict  of  the  jury,  we  are  of  opinion,  that  the  plaintiffs  cannot  be  considered 
as  having  committed  an  active  violation  of  the  contract.  It  is  true,  there  is  reason 
to  believe  from  the  evidence,  that  the  defendants  expected  the  plaintiffs  to  begin 
the  work  a  day  earlier  than  they  did.  But  there  was  no  positive'  stipulation  to 
that  effect  in  the  contract,  and  there  is  nothing  in  the  evidence  to  create  a  doubt 
as  to  the  ability  of  the  plaintiffs  to  complete  the  work  before  the  period  stipulated 
in  the  contract  for  such  completion,  which  was  some  weeks  distant.  The  plain- 
tiflfs  told  the  defendants  they  would  be  ready  to  go  to  work  the  next  day :  and 
the  evidence  authorises  us  to  believe  they  would  have  been  so,  and  would  have 
gone  on  with  the  work,  if  permitted  to  do  so.  Under  all  the  circumstances, 
which  were  a  very  proper  subject  for  the  consideration  of  the  jury,  we  think 
they  were  authorised  to  consider  the  plaintiffs  as  not  in  default,  and  that  the 
defendants  had  no  other  authority  for  putting  an  end  to  the  matter,  than  the 
arintrary  one  which  the  law  gives  them  in  article  2736  of  the  Civil  Code.  It  is 
in  these  words :  **The  proprietor  has  a  right  to  cancel  at  pleasure  the  bargain  he 
has  made,  even  in  case  the  work  has  already  been  commenced,  by  paying  the 
nndertaker  for  the  ex])en8e  and  labor  already  incurred,  and  such  damages  as  the 
nature  of  the  case  may  require.*' 

This  article  is  taken  from  the  Napoleon  Code,  but  with  a  change.  In  that 
code  the  measure  of  damages  was  fixed  by  the  lawgivers.  The  proprietor,  in 
ease  of  an  arbitrary  rescission  of  the  contract,  was  bound  to  pay  the  contractor  his 
expenses,  the  value  of  aD  his  work  done,  and  aU  the  profits  which  he  could  have 
made,  if  permitted  to  perform  the  contract,  de  toutes  ses  d6penses,  de  tous  ses 
titKvaux,  et  de  tout  ce  qu'il  aurait  pu  gagner  dans  cetfe  entr6pise.  The  framers 
of  our  code  seem  to  have  favored  the  rule  as  laid  down  by  Pothier,  and  preferred 
Co  leave  the  damages  to  the  sound  discretion  of  the  tribunal  rather  than  to  estab- 
lish a  positive  and  inflexible  standard.  But  it  is  obvious  that  the  rule  given  by 
our--oode  is  snfllciently  broad  to  cover  the  loss  of  profits. 

The  arbitrary  power  given  to  the  proprietor  to  cancel  the  contract  at  pleasure, 
aeems  at  first  view  anomalous  and  exhorbitant.  But  further  reflection  will  show, 
that  when  properly  guarded  by  a  concomitant  liability,  it  rests  upon  a  sound 
policy.  As  suggested  hj  the  French  commentators,  the  reason  of  the  law  is  this: 
after  making  a  contract,  the  proprietor  may  find  that  imperious  considerations 
make  it  inexpedient  to  go  on  with  it.  Losses  may  have  suddenly  come  upon 
lihB ;  his  fortunes  may  have  become  embarassed,  and  he  may  find  that  he  cannot 
go  on  without  exposing  himself  to  the  risk  of  not  being  able  to  pay  the  contractor; 
of  making  an  investment  unsuited  to  his  means,  or  ruinous  in  its  results.  The 
Jaw  therefore,  will  not  hold  him  to  a  specific  performance,  which  may  injure  or 
ram  him.  But  at  the  same  time  the  law  extends  the  same  equitable  care  to  the  con- 
tractor, and  subjects  the  right  of  arbitrary  cancellation  to  the  condition  of  indemni- 
^ng  him.  Both  parties  are  thus  protected,  ^ee  Pothier,  Louage,  No.  440.  Trop- 
loDg,  Louage,  §  1023  et  seq.  We  find  in  tiie  Roman  law  an  equitable  protection 
^ven  to  the  laborer,  although,  it  seems,  in  a  more  guarded  form  than  under  the 
Napoleon  Code.  Cum  per  te  non  statisse  proponos,  quo  minus  localus  operas 
Antpiuo  Aqailas  solveret,  si  eodem  anno  mercedes  ab  alio  non  accepisti,  fidem 
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FoRfttsT  contractus  implevi  oequum  est.  Cited  by  Donnat.  book  1,  tit.  4,  sec.  9,  par.  6« 
■  Caldwmll.    which  see. 

In  the  present  case  a  witness,  whose  testimony  was  not  excepted  to,  estimated 
the  amount  which  would  have  been  cleared  by  the  plaintiffs,  at  $175.  The  price 
for  doing  the  work  was  fixed  by  the  contract  at  $675.  There  was  Jio  opposing 
or  conflicting  testimony  as  to  the  amount  of  damages. 

The  juiy  went,  we  think,  as  fiir  as  tibey  couM  legally  go  ia  this  case ;  but  we 
are  not  prepared  to  say,  that  they  exceeded  the  large  and  equitable  standard  given 
by  our  code.  It  is  proper,  however,  to  add,  that  there  is  a  circumstance  which 
would  have  prevented  us  from  disturbing  this  verdict,  unless  on  conviction  that 
it  was  excessive,  was  very  clear.  When  one  of  the  defendants  ordered  the  plain- 
tiffs to  stop,  the  order  was  accompanied,  says  one  of  the  witnesses,  with  hi^ily 
abusive  language,  unprovoked  by  any  indecorous  demeanor  on  the  part  of  the 
plaintiffs. 

It  is  not  improper  also  to  observe  that  this  contract  for  work  was  in  the  counby, 
and  the  jury  may  have  considered  that  it  was  not  easy  for  the  plaintiffs  to  get, 
among  the  planters,  employment  equally  profitable. 

Judgment  affirmed,  with  costs. 
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John  Perkins  v.  Bank  of  Louisiana. 

Where  the  caahier  of  a  bank  grant*  an  eztenaion  of  time  to  die  principal  debtor,  upon 
the  payment  of  a  portion  of  the  debt,  and  thereby  diichargea  a  surety,  the  bank,  having 
received  the  money  and  the  benefits  of  the  acta  of  the  agent,  will  be  coniidered  as  having 
ratified  them. 

A  debtor  upon  a  twelve  months'  bond,  taken  at  a  sheriff's  sale,  is  not  a  jadgment  debtor. 

Recording  a  twelve  months'  bond  in  the  mortgage  oiBce  does  not  create  a  Jadicial  mortgage. 

APPEAL  from  the  District  Court  of  West  Feliciana,  Stiriing,  J. 
C.  Ratlijf,  for  the  plaintiff,  contended  :  The  twelve  months*  bond  contained 
a  mortgage  and  confession  of  judgment.  This  bond  was  not  recorded  in  the 
mortgage  book  until  the  15th  of  March,  1844.  Before  the  recording  of  this 
bond  and  mortgage,  there  were  many  judgments  recorded  against  Z,6ait«. 
Now,  we  contend,  that  the  bank  had  no  greater  rights  in  the  bond  than  Durell 
had ;  and,  by  failing  to  have  the  bond  recorded,  which  contained  a  mortgage, 
before  other  judgments  was  recorded  against  tlie  principal  debtor,  that  they 
could  not  subrogate  Perkins^  the  security  of  Leake,  to  the  liens  and  privileges 
of  the  original  creditor,  as  it  existed  at  the  time  of  his  entering  into  the  obligation. 
See  payment  with  subrogation,  C.  C.  2155, 2156,  to  2158.  Surety  is  discharged, 
when,  by  the  act  of  the  creditor,  the  subrogation  to  his  rights,  mortgages^  and 
privileges  can  no  longer  be  operated  in  fiivor  of  the  surety.  C.  C.  3030,  3032. 
3d  Ann.  255.  2d  Ann.  427.  2d  Ann.  160.  Pothier  on  Oblig.,  744.  2d  Ann. 
254.  2d  Ann.  192.  How  can  the  bank  subrogate  Perkins  to  £e  rights  and  privi- 
leges on  the  mortgage  retained  on  the  land  sold  and  described  in  the  twelve 
months'  bond,  when  it  was  not  recorded  until  1844,  k>ng  after  numerous  judgments 
had  been  recorded  against  the  principal  debtor ;  and  long  after  the  land  had 

?ne  out  of  the  principal  debtor's  hands,  and  into  the  possession  of  A.  Ledoux 
Co.,  by  virtue  of  a  seizure  and  sale. 

The  second  point  we  make  is,  that  the  Bank  of  Louisiana,  having  taken  In 
advance  nine  per  cent  interest  on  the  bond  from  the  principal  debtor,  for  one 
year  at  a  time,  had  thereby  agreed  and  bound  themselves  to  wait  the  twelve 
months,  before  they  could  sue.  This  they  done  repeatedly ;  and  by  the  prolon- 
gation of  the  time  of  payment  granted  to  the  principal  debtor,  without  the 
consent  of  the  surety,  operates  a  dischtfge  of  the'  latter*    C.  C.  3032.     lat  Ann. 
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428,  254,  162.    Pothier  od  OUtKatbiM  744.    See  the  credits  endoned  on  the 

bond,  siffned  N.  C.  Hall,  caahler,  and  J.  iV.  Maynard,  cashier.     But,  the 

oonosel  for  the  bank  contends,  that  this  prolongation  of  the  term  of  payment 

by  die  bank,  and  the  taking  of  asariQii»4ntereBt  for  the  same,  was  not  authorized 

by  the  bank,  and  not  binding  on  tier.    We  will  reply  to  this  by  saying,  that 

the    transfer  from  NcvUle  Durell  to  the  bank,   was  made,   executed,  and 

accepted  by  JIfr.  Hall,  the  bank  cashier.     The  bank  received  the  interest  upon 

the  bond  in  advance,  at  nine  per  cent.     She  is  presumed  to  know  what  her 

agents  do,  when  their  transactions  are  in  writing.    She  pocketed  the  money, 

acquiesced  in  this  act  repeatedly,  and  then  credits  the  bond  with  the  money  so 

paid  at  this  usurious  rate  of  interest,  and  then  sues  out  a  fieri  faciat  for  the 

balance,  and  we  think  it  is  rather  too  late  now  for  the  bank  to  say  the  cashier 

was  not  authorised  to  extend  the  time  of  payment.    She  should  have  done  so 

within  a  reasonable  time.     But,  if  the  bank  has  not  sanctM>ned  the  acts  of  Mr, 

Hall  and  Maynard,  why  did  she  sue  for  the  balance  of  the  bond  according  to 

their  mode  of  receiving  payment?     Why  did  she  not  calculate  the  interest 

according  to  the  tenor  of  the  bond,  and  give  credit  accordingly,  and  then  issue 

a  fim  fa*  for  the  balance  ?     No  one  can  doubt  the  sanction  of  the  bank  to  this 

transactron.    It  is  weU  known  to  your  honors,  that  the  rules  of  the  banks  are 

to  have  semi-annual  statements  from  all  their  branches,  which  keeps  them 

inibrmed  of  the  acts  of  their  agents,  and  they  also  send  a  special  agent,  once  or 

twice  a  year  to  inspect  their  accounts,    &c.,  and  this  transaction  could  not 

have  run  on  from  .1836,  to  1847,  without  the  mother  bank's  knowledge.    It 

would  be  permitting  the  bank  to  practice  a  fraud  upon  the  debtor,  to  take  from 

him  nine  per  cent  interest  on  a  bond  calling  lor  but  five  per  cent.    In  consideration 

of  the  indulgence  granted  the  debtor,  deprive  the  surety  of  his  legal  remedy, 

and  continue  this  process  for  more  than  ten  years,  and  after  the  bank  had 

pocketed  neariy  the  whole  amount  of  the  original  debt  in  this  illegal  interest,  to 

oome  down  upon  the  surety  for  the  balance  of  the  debt  yet  unpaid.    This  is 

precisely  the  case  in  this  instance.    Justice  says,  the  bank  must  either  sanctwn 

the  whole  of  the  acts  of  her  cashiers,  in  tbds  instance,  or  repudiate  them.    Surely 

the  court  will  not  permit  her  to  adopt  such  as  seems  to  her  interest,  and  reject 

the  balance*    Either  this  money  was  paid  by  Leake  on  the  bond,  for  the  purpose 

and  in  the  manner  stated  by  liall  and  Maynard,  the  cashiers,  or  it  was  not 

paid  at  all,  for  that  was  the  conctition  on  which  it  was  paid.    Leake  surely 

cannot  be  presumed  to  have  paid  the  money  on  any  other  conditions  than  those 

expressed  in  writing,  in  the  receipts  on  the  bond.    Then,  if  these  conditions 

are  binding  on  the  bank,  Ptrkins  is  discharged  by  the  granting  of  time  to  the 

principal  debtor,  without  his  consent.    If  they  are  not  binding,  then  no  money 

has  been  paid  by  Leake,  legally  speaking,  for  a  fraud  has  been  practised  upon 

him ;  and  so,  prescription  runs  against  Sie  bond,  as  more  than  ten  years  has 

elapsed  since  the  maturiQr  of  the-  bond,  before  the  issuing  of  the  execution 

enjoined. 

The  judgment  of  the  lower  court  was  in  favor  of  Perkins  perpetuating  the 
injunction,  and  we  think  it  is  sustained  by  the  law  and  the  evidence,  and  should 
not  be  disturbed. 

/.  A.  Patterson  and  Brewer  and  Collins,  hr  defendant,  contended:  We 
know  of  no  law  requiring  a  twelve  months'  bond  to  be  recorded,  or  giving  to 
such  bond,  when  recorded,  the  force  and  effect  of  a  mortgage,  though,  in  all 
other  respects,  the  bond  is  as  fully  operative  against  the  parties  as  a  final  judg- 
ment. 

This  bond  was  given  to  secure  the  payment  of  the  price  of  property  sold  at 
judicial  sale.  In  all  judicial  sales,  after  the  adjudication  has  been  made,  the 
aherifif  is  required  by  law,  to  pass  an  act  of  sale  to  the  purchaser  of  the  property* 
C.  P.  691,  692,  693,  694.  This  act  of  sale,  not  the  bond,  must  be  recorded. 
C.  P.  695,  696,  and  the  sheriff  is  required  by  law,  to  cause  such  record  to  be 
made  before  returning  the  act  to  the  clerk  of  the  court.  C.  P.  696.  After 
having  been  thus  recorded,  it  is  the  duty  of  the  sheriff  to  return  the  act  of  sale 
to  the  clerk,  who  is  required  to  make  a  record  of  the  same,  C  P.  695* 
697.  The  plaintifiT  in  injunction  has  taxed  himself  with  the  labor  of  showing 
that  the  bond  was  not  recorded,  but  has  neither  alleged  nor  proved  that  the 
act  of  sale  is  in  a  like  category.  The  allegations  of  the  petitions  for  an  injunction 
may  be  true ;  and  yet  &e  act  of  transfer  may  be  recorded  in  the  proper  ofidce, 
and  proper  book.  From  such  a  state  of  facts  the  presumption  arises,  that  the 
sheriff  performed  his  du^,  and  that  all  the  requisitwns  of  law  have  been 
complied  with.     Dunlap  v.  SifM,  2d  Ann.  239. 


323 


PXRXIVS 

Bask  or 

LOOISIASA. 


224  SUPREME  COURT  OF  LOUISIANA, 


Pekkim  Fartfier  tlwi  this,  the  bufden  of  proof  ii  on  tiie  pluntiff'  in  injunction.     He 

^'  is  chiniing  his  rpKwuo  ffom  an  obiifttioB  defiberateiy  entered  into,  and  it  is 

LoumAVA.  ■DC^™'>®^^  <"*  ^™  ^  prove  socfa  velense.  In  any  event,  the  defendant  is  not 
required  to  prove  that  the  act  of  tnuwfer  made  by  die  aberiflf  has  been  recorded ; 
no  iame  having  been  made  by  the  pleadingSy  rendering  anch  proof  neceasmy. 
Tlie  plaintiflr  baa  merely  alleged,  that  the  bond  was  not  recorded ;  he  baa  made 
no  anch  allegation,  in  relation  to  the  act  of  tnmafer.  If,  however,  the  ocnitt 
ahonld  be  of  opinion,  that  a  twelve  montha*  bond  ia  operative  as  a  mortgage,  and 
that  the  recording  of  anch  a  bond  would  give  it  ferce  and  effect  against  third 
persons,  and  shonld  also  be  satisfied  that  the  bond  in  this  case  has  not  been 
recorded,  even  then,  we  think  that  Perkins  has  not  been  released  from  liability. 
The  holder  of  the  bond  might  have  been  aatisfied  with  the  personal  security ; 
and  if  Perkins^  as  surety,  wished  for  any  further  rights  of  recourse  against 
his  principal  than  diose  possessed  by  the  creditor,  he  had  it  in  his  power  to 
obtain  them  by  recording  the  bond.  Again,  the  holder  of  the  bond  bad  no 
nfjtit  .given  him  by  tlie  bond  to  follow  the  mortgaged  property  into  the  henda 
of  third  persons.  He  could  only  acqfuire  such  a  right  by  causing  the  bond  to 
be  recorded.  Now,  we  are  not  cognisant  of  any  law  that  requires  the  creditor 
to  acquire  rights  for  the  benefit  of  the  surety.  If  the  surety  should  desire 
them,  he  must  acquire  them  for  himself. 

The  powers  of  a  cashier  are  purely  administTative,  and,  without  a  specinl 
authorisation,  he  has  no  power  to  release  a  debtor  from  liability  to  the  bank. 
Union  Bank  v.  Bayley,  10  R.  R.  43 ;  Commissionert  of  the  Clinton  and  Pari 
Hudson  Railroad  Company  r.  Keman^  10  R.  R.,  174  ;  re-hearing  of  same  case, 
10  R.  R.  176.  In  the  latter  case  the  court  held,  "  that  the  release  of  a  debtiM- 
is  an  act  of  ownership,  which  a  cashier  is  not  authorised  to  perform  under  his 
genera]  administrative  powers.*'  The  cashier  being  without  power  to  grant  such 
release  directly,  he  cannot  do  it  indirectly,  by  prolongiog  the  term  of  payment. 
If  he  is  without  power  to  grant  sudi  a  release,  a  change  in  the  means  used 
will  not  render  the  act  legal.  But,  admitting  that  time  was  granted  to  the 
principal  on  the  bond,  and  that  the  act  of  the  cashier  was  within  the  scope 
of  his  powers,  yet  the  surety  has  not  been  released  thereby. 

In  the  case  of  Bynum  v.  Jackson^  10  M.  R.  424,  the  court  held  that  *'  the 
appellee,*'  a  surety^  on  a  twelve  months'  bond,  was  **  liable  as  upon  a  fiiHii 
judgment.**  An  agreement  with  the  principal  debtor  to  grant  an  extensiv»Q 
of  time,  will  not  affect  the  liability  of  a  sure^,  if  such  agreement  is  made  after 
the  liability  of  tlie  parties  has  been  fixed  by  a  final  judgment.  Louisiana  Slate 
Bank  v.  Haralson  et  al*^  2d  Ann*  456.  In  the  case  last  cited,  the  court  considered 
that  the  endorser  was  bound,  notwithstanding  an  extension  of  time  had  been 
granted  to  the  principal  debtor.  The  principles  settled  in  that  case  are  applicsble 
to  the  one  now  before  the  court.  In  that  case,  the  party  was  not  discharged 
by  the  indulgence  granted  to  the  principal,  because  such  indulgence  was  granted 
after  tlie  liability  of  the  parties  had  been  fixed  by  a  final  judgment.  In  this 
case,  according  to  an  authority  already  cited,  (10  M.  R.  424,)  the  obligors  on  the 
twelve  months'  bond  became  liable,  as  on  a  final  judgment.  Their  liability  then 
being  the  some  as  that  of  the  defendants  in  the  suit  of  the  Lomsiana  Stale 
Bank  v.  Haralson  et  aL,  the  defence,  which  could  not  avail  the  defendants  in 
that  suit,  cannot  avail  the  appellee  in  this. 

From  tlie  principles  settled  in  the  case  of  the  Louisiana  Slate  Bank  ▼. 
Haralson  et  al^y  we  think  it  fairly  deducible,  that  if  the  judgment  creditor  had 
failed  to  acquire  a  right  of  following  the  property  of  his  debtor  into  the  hands 
of  third  {lersons,  by  negh^cting  to  have  his  judgnient  recorded,  and  such  failure 
had  been  set  up  by  the  defendants  as  a  neglect  that  released  them  from  liability 
on  the  judgment,  the  decision  of  the  court  would  have  overruled  the  defence.  We 
recur,  then,  to  the  second  point  made  in  our  brief,  and  applying  these  principles, 
contend,  that  the  failure  on  the  part  of  the  creditor  to  record  his  bond,  and 
I  thereby  acquire  the  right  of  following  the  property  of  his  debtor  into  the  hands  of 
third  pei*sons,  is  not  such  laches  as  will  discharge  the  liability  of  the  surety  on 
the  bond  ;  that  liability  being  the  same  as  if  fixed  by  a  final  judgment. 

The  judgment  of  the  court  was  pronounced  by 

Slidkll,  J.  Perkins  was  the  surety  of  Ihtrell,  in  a  twelve  months'  bond, 
executed  by  the  latter,  dated  in  1835,  and  bearing  five  per  cent  interest,  from 
date.  This  bond  was  soon  afterwards  transferred  by  the  obligee  to  the  Bank  of 
Louisiana.     When  it  matured,   an   extension  of  one  year  was  given  by  the 
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caohier  of  the  bnuioh  of  die  bank,  upon  payment  of  a  part  of  the  capital,  of 
the  iDtereat  aocroed,  and  one  year's  interest  in  adyaoce  on  the  balance,  at  nine 
per  cent.  Similar  extensiona  were  granted  from  time  to  time  on  similar  terms, 
during  a  period  of  several  years ;  and,  at  length,  in  1847,  the  bank  issued 
execution  for  the  balance  of  capital  due  on  the  bond,  and  interest  from  January^ 
1847,  until  paid.  No  assent  of  the  surety  to  the  extension  is  proved.  The 
surety  contends  that  he  has  been  discharged  by  these  acts  of  the  creditor. 
There  was  judgment  in  his  fitvor  in  the  court  below. 

It  IB  said,  on  the  part  of  the  bankf  that  the  cashier  had  no  authori^  to  grant 
the  indulgencea,  and  thus  impair  the  ri^ts  of  the  corporation.  It  is  unnecessary 
to  consider  the  qnestwn  of  original  authority.  The  bank  has  received  the 
aoDOunlB  of  principal,  and  nine  per  cent  interest,  paid  from  time  to  time,  and 
gpreii  credit  for  them.  It  has  taken  the  benefit  of  the  acts  of  the  agent ;  and. 
In  00  doing  has  ratified  them. 

It  is  said,  that  where  there  is  a  judgment  against  the  sure^,  the  giving 
time  after  such  judgment  to  the  principal  does  not  discharge  the  surety.  And, 
■aauming  this  to  be  the  rule,  the  bank  next  assumes  that  Perkins  is  a  judgment 
debtor,  because  he  is  a  debtor  upon  a  twelve  months'  bond.  Whether  the  first 
piopoeition  is  coirect,  we  need  not  enquire ;  for  the  second  is  not,  in  our  opinion, 
tenaUe.  A  debtor  upon  a  twelve  months'  bond  is  not  a  judgment  debtor.  It 
m  true,  that  upon  a  twelve  months'  bond  the  creditor  may  have  execution 
against  the  purchaser  and  his  surely  **in  the  same  manner  as  on  a  final  judg- 
ment." C  P.  719.  But  the  professions  of  a  sing^  quality  of  a  judgment  does 
not  clothe  the  instrument  with  all  the  qualities  of  a  judgment,  and  superinduce 
aB  the  legal  consequences  which  pertain  to  a  judgment.  For  example,  it 
could  not  be  pretended  that  the  recording  of  a  tweke  months'  bond  in  the 
mortage  ofiSce  would  create  a  judicial  moitgi^e. 

Judgment  afiSrmed,  with  costs* 


PXRKIIIS 

Bank  or 
Louisiana. 
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A.  BoNNAFB  &  Co.  1^.  John  and  E*  M.  Lanb. 

Hie  reoocdationof  a  decfi96  rendeHng  a  foreign  Jodgment  eXeeatoty  in  tbe  office  of  recorder 
of  mortgagee  creates  a  Jndidal  mortgage.    C.  0.  3369,  3294,  33M,  3330,  3331.    C  P.  545. 

The  object  of  regwtration  is  paUio  notice,  with  reasonable  certainty  of  tbeiabstantia]  parli- 
colan  of  the  mortgage ;  and  when  tbia  ia  done  the  pwrposei  of  the  law  are  aaticiied.  It  ia 
notreqoired  that  the  judgment  or  mortgage  shonld  be  recorded  at  full  length  in  the  mort- 
gage office. 

Where  a  Jodgment  rendered  in  a  common  law  State  against  two  peraoni  doea  not  itate  that 
it  ia  not  rendered  againit  them  t«  t^Udot  a  inbaeqaent  recognition  by  a  party  of  ita  lolidaiity, 
will  aanction  that  interpretation  of  the  judgment 

A  itipolation  between  A.  and  B.  for  tbe  beiiefit  of  third  penonsi  eren  before  their  acceptance, 
cannot  be  annnlled  withoat  the  consent  of  A.  and  B. ;  and  at  any  time  before  it  is  annnUed, 
those  tfdrd  persons  may  signiiy  their  acceptance,  and  avail  themselTes  of  it  C.  C.  1884, 
1886.    C.  P.  35. 

Where  a  stipelation  has  been  made  for  the  benefit  of  several  tiUrd  persons,  it  creates  on  the 
part  of  the  debtor  a  joint  obligation  to  them,  and  no  one  of  them  can  avail  himself  of  it 
withoat  making  the  others  parties,  so  that  they  may  signify  their  acceptance  or  refosal. 
The  stipniation  is  for  the  beneBt  or  those  who  do  accept 

A  mortgage  bears  on  the  estate  bat  not  on  the  gathered  crops,  unless  the  creditor  has  made  a 
seisnre  beibre  the  crop  is  gathered.    C.  C.  457. 

29 
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BoNiTArB       i  PPEAL  from  tlie  Bistriee  Caurt  of  MadBooDt  Smyder^  J.    H.  Shorty  Ibr 
LANS.       11.  plaiotiffs.    Stockton  vnd  Steele,  for  defendwEkta,    The  judgment  of  the  com^ 
WIS  pronoiinced  bj 

Slidell,  J.  The  plaintiffs  aDege  in  their  petition,  that  in  1845  they  obtaiiied 
a  judgment  in  the  Circuit  Court  of  the  United  States  for  the  Southern  District 
of  Mississippi,  against  JbAn  Lane  and  W,  W.  Ckapman  in  soUdo,  for  $2818  86« 
and  oosti  of  suit  amounting  to  8159.  That  on  the  20th  December,  1845,  riiiB 
judgment  was  made  executory,  by  a  decree  of  the  District  Court  for  the  parial^ 
of  Madison,  against  John  Lane,  who  then  owned  a  large  estate  in  said  pariah. 
That  a  copy  of  the  order  was  recorded  In  the  mortgage  office  on  the  30th  Decern* 
ber,  1845.  That  the  judgment  so  made  executory  acquired  by  registratbn  tho 
effect  of  a  judicial  mortgage  on  John  Loners  estate  there  situate.  That  in  1846 
John  Lane  sold  his  said  estate,  being  a  plantation  and  slaves,  and  tiie  stock  &%•* 
attached  thereto,  to  E.  M,  Lane,  who  by.  the  notarial  act  of  sale  took  the  estatai» 
subject  to  certain  enumerated  mortgage  debts,  including  that  due  to  the  plaintiflr. 
and  also  bound  himself  to  apply  the  products  of  the  estate  to  their  satisfiictiQn. 
That  he  has  realised  ^5,000  from  crops ;  but  has  paid  no  part  of  John  Loners 

_  •  

debts.  That  Edward  Lane  has  thus  become  bound  to  pay  the  {daintiffs.  Tbe 
prayer  of  the  petitbn  is,  that  John  and  Edtoard  M»  Lane  be  condemned  m  toUcU^ 
to  pay  the  amount  of  tStie  judgment,  interest  and  costs.  That  the  plaintiffs  b» 
declared  to  have  a  judicial  mortgage  upon  the  estate.  That  it  be  sold  to  setisiy 
their  claim;  and  that  they  have  leave  to  issue  execution  against  Edward  If. 
Lane  for  the  deficit,  if  any  there  might  be,  after  the  sale  of  the  mortgaged  |vo- 
pertf. 

John  Lane  being  an  absentee,  a  curator  ad  hoe  was  appointed  lo  represent  himr 
who  pleaded  a  general  denial.  Edward  M,  Lane  appeared  and  pleaded  a  gene- 
ra] denial.  He  also  answered,  that  should  tlie  plaintiffs  succeed  in  fixing  a  fia- 
bility  on  him  in  consequence  of  the  purchase  from  Jckn  Lane,  they  are  oniy 
entitled  to  come  in  concurrently  with  the  rest  of  the  creditors  of  John  Lame^ 
mentaoned  in  the  act  of  sale. 

In  the  court  below  there  was  a  judgment  in  substantial  accordance  with  liie 
prayer  of  the  petition.    The  curator  and  Edtoard  M.  Lane  have  appealed. 

The  points  made  by  the  appeUants  will  be  considered  in  tiie  order  in  which 
they  were  presented  in  argument. 

Ist.  The  district  court  erred  in  deciding  that  the  recording  <^  an  order  of 
the  judge,  granted  in  chambers,  decreeing  the  execution  of  a  foreign  judgment, 
if  made  in  the  proper  DEuir^ge  office,  created  a  judicial  nxxtgpge,  without  aoy 
record  of  the  foreign  judgment  itselH 

The  article  3289  C.  C.  declares,  that  the  judicial  mortgage  is  that  resulting 
from  judgments ;  and  in  the  article  3294  it  is  said,  a  morl^^e  results  from  judg- 
ments rendered  in  other  States  of  the  Union,  or  foreign  countries,  only  in  so  for 
as  their  execution  has  been  ordered  by  a  tribunal  of  this  State  in  the  manner 
prescribed  by  the  law.  The  Civil  Code  had  required  that  judicial  mortgages 
should  be  recorded  in  the  mortgage  office,  in  order  to  prejudice  third  persons. 
Art.  3314.  But  the  Code  of  Practice  enacts  that  ^^definitive  judgments,  diough 
entered  on  the  docket  of  the  judgments  of  the  court,  shall  not  hereafter  affect 
the  property  of  ther  person  against  whom  such  judgments  have  been  rendorod, 
all  laws  to  the  contrary  notwithstanding.  Such  judgment  must  be  recorded  &t 
the  office  of  mortgages,  in  order  to  give  tbe  party  a  judicial  mortgage  pursuant 
to  the  provisions  of  the  law."  In  article  3330  C.  C.  it  is  said,  to  obtain  aix 
inscription  of  a  public  act  or  judgment,  the  creditor,  either  in  person  or  by  an 
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%geiit,  flhan  pfreMOt  an  andieDtic  copy  «f  tbe  act  or  judgment  to  be  recorded,  to     Bomnafc 
the  regiiter  of  mortgagee  oi  the  place  where  the  inacriptioa  ia  to  be  made*  Lank. 

In  the  preeent  caae  the  judgment  of  the  Circuit  Court  of  the  United  Statea 
waa  not  recorded  verheUinu  The  plaintiffs  iumiahed  to  the  recorder  a  certified 
oop7  of  the  decree  of  the  diatrict  court  rendering  the  judgment  executory. 
Thia  decree  ia  antitied  aa  in  the  euit  of  A.  Bonafi  and  another  t.  Mm  Lane ; 
it  atatea  that  it  la  rendered  upon  a  reoHnd  and  judgment  from  the  United  Statea 
Circuit  Court  in  the  State  of  Miaaiaaippi,  which  it  decreea  execntoiy  in  tliia  State ; 
it  directa  a  writ  of  aeizure  and  aale  to  iaaue  againat  John  Lane  fbr  the  aum  of 
t2818  86,  with  intasreat  at  eig^  per  cent  from  the  9th  day  of  May,  1845,  until 
paid,  and  Sl5d  and  the  coata  of  the  executory  proceedingi. 

By  recording  thia  decree  the  public  waa  informed  of  all  the  eaaential  particu- 
lara  of  which  they  would  have  been  informed  if  the  Miaaisaii^i  judgment  had 
been  recorded  verbatim*  It  haa  never  been  held,  that  to  make  a  valid  inacription 
of  a  canveiUional  mortgage,  an  entire  copy  of  the  authentic  act  in  which  it  ia 
Chanted  ahould  be  apread  upon  the  public  record.  The  object  of  regiatration  ia 
public  notice,  with  reaaonable  certainty,  of  the  subatantial  particulars  of  the 
mortgage;  and  when  thia  ia  done  the  purpoae  of  the  law  is  satiafied.  Suppose 
a  mortgage  creditor  ahould  go  to  the  mortgage  office,  and  verbally  atate  to  the 
recorder  all  the  esaential  particularB  of  the  authentic  act  oi  mortgage  or  judg- 
ment under  which  he  claimed,  and  the  recorder,  instead  of  requinng  a  copy  of 
the  act  or  judgment,  aa  he  might  do,  (art.  3330,  3331,)  ahould  inscribe  the  poi^ 
ticulars  aa  stated ;  this  would  be  good.  Such  is  the  spirit  of  what  we  held  in 
ElU  V.  Simi,  2d  Ann.  254. 

9d.  The  diatrict  court  erred  in  rendering  a  judgment  against  John  Lane<, 
(and  upon  that  judgment  a  judgment  againat  Edward  M.  Lane,)  for  more  than 
S1409. 

If  we  were  to  interpret  the  Miaaisaippi  judgment  aa  we  would  a  judgment 
rendered  in  like  terma  in  this  State,  we  might,  perhaps,  hold  diat  it  waa  not  a 
judgment  in  $oUdo  againat  John  Lane  and  his  co-defendant  in  that  suit.  A*  W. 
Chapman,  Whether  we  would  he  pennitted  to  take  notice  of  the  meaning  and 
legal  effect  ai  auch  a  judgment  in  Miaaisaippi,  aa  a  matter  controlled  by  the  com- 
mon law,  and  under  that  system  condemning  Lane  and  Chapman  in  solidon  is  a 
point  which  we  need  not  decide.  For  the  language  used  in  the  act  of  sale  is 
a  anffident  recognition  of  the  correctness  of  the  legal  interpretation  put  upon 
the  Miaaissiiyl  judgment  by  the  decree  of  the  district  judge.  The  same  obser- 
vatioa  appfiea  to  the  objectiona  raiaed  aa  to  the  interest  and  costs. 

3d.  The  district  court  erred  in  rendering  a  judgment  against  Edward  M. 
Lane  penonally  upon  hia  promise  made  to  John  Lane,  that  he  would  apply  the 
income  of  the  properly  purchased  to  the  payment  of  his  debts  due  to  the  Mer- 
thanUi'  Bank  of  New  Orleans,  to  John  C  McLemore,  to'  Oeo.  T.  Williams, 
and  to  Bonqfe  4"  Cb. 

Under  thia  point  the  counsel  for  the  defendants  present  various  propositbns. 
The  first  is,  that  without  the  stipulation  in  the  act  of  sale,  the  crops  when  gathered 
by  Edward  M.  Lane  would  have  been  absolutely  his  property.  That  the  stipu- 
lation did  not  have  the  force  of  an  obligation  as  between  Edward  M.  Lane  and 
the  creditors,  until  it  waa  accepted  by  the  creditors ;  therefore,  any  crop  gathered 
prior  to  the  acceptance  of  the  atipulation  was  Edward  Lane^s  property ;  and 
•n  die  cropa  claimed  by  the  plaintiffs  were  gathered  before  the  institution  of  this 
euit,  which  ia  the  only  acceptance  by  Bonafi  and  Co, 

Before  oonaidering  this  proposiUon,  it  is  proper  to  direct  our  attention  to  the 
terma  of  the  inatrument  under  which  the  plaintiffs  claim. 
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BoNiTAPs  It  is  «  notarial  deed,  executed  b^  John  Lane  and  wife  on  Ae  one  part,  and 
Lank.  Edward  M,  Lane  on  the  other,  in  which  John  Lane  declares,  that  for  the  cod- 
sideration  thereinafter  expressed  he  has  bargained,  sold,  delivered  &c.,  anto 
EdvHvrd  M.  Lane  purchasing,  accepting,  acknowledging  possession  &c,  bU  the 
following  described  property.  The  act  then  enumerates  certain  tracts  of  laiid  io 
the  parish  of  Madison,  amounting  to  upwards  of  nine  hundred  acres,  some  sixty 
slaves  besides  their  children,  whose  names  are  not  designated,  and  all  other  tktvai 
attached  to  the  plantation  whose  names  may  have  been  omitted,  with  the  lire 
-  stock,  implements  dec. ;  to  have  and  to  hold  to  the  said  vendee  &%.,  free  from  all 
mortgages  and  incumbrances  except  those  thereafter  expressed.  Then  eomes 
the  following  clause :  The  condition  for  which  this  sale  is  made  is  declared  ts 
be  as  follows,  viz. :  the  sura  of  $1000  cash  in  hand  paid  by  the  said  Edward  M. 
Lane  to  the  said  John  Lane^  the  receipt  whereof  is  hereby  acknowledged,  and 
the  said  Edward  M,  Lane  takes  the  above  described  and  sold  property  subject 
to  and  liable  for  the  followiog  mentioned  debts  of  the  said  John  Lane^  to  wit: 
A  number  of  mortgage  or  judicial  mortgage  debts  are  then  enumerated;  that  to 
the  plaintiffs  being  mentioned  last.  After  which  is  the  following  dause,  *»it  being 
distinctly  understood  and  declared  by  the  parties  to  this  act  that  the  said  Edward 
M.  Lane  does  not  in  any  manner  become  personaUy  responsible  for  any  part  of 
any  of  said  mortgage  debts,  but  only  that  the  property  hereby  sold  shall  remain 
liable  for  them,  and  the  products  thereof  shall  be  applied  to  the  payment  and 
satisfaction  of  the  same.** 

Whatever  the  secret  intentions  of  the  parties  may  have  been,  we  ahaB,  in  the 
interpretation  of  the  deed,  assume  that  the  transaction  was  reel  and  in  good  faith. 

The  plain  tiffs  act  in  affirmance  of  the  contract;  and  the  defendants  do  not  pre- 
tend, nor  would  it  lie  in  their  mouths  to  say,  that  the  deed  was  simulated,  or 
made  to  defraud  John  Lane^M  creditors. 

What  then  is  the  legal  effect  of  the  deed  between  the  parties  themselves. 
Undoubtedly  the  covenant  to  apply  the  products,  by  which  we  understand  the 
crops  and  fruits  of  the  plantation,  to  the  payment  of  John  Lane's  creditors,  was 
a  part  of  the  consideration  of  the  sale.  It  was  a  covenant  fbr  the  benefit  of  the 
vendor,  who  was  personally  bound  for  those  debts ;  and  to  say  that,  under  tiiis 
covenant,  as  between  the  vendor  and  vendee,  the  latter  could  divert  any  of  the 
crops  to  his  own  use,  until  the  enumerated  creditors  of  the  vendor  were  fully 
paid  by  the  application  of  the  crops,  is  utterly  inadmissible  under  a  reasonable 
and  fair  interpretatk>n  of  the  covenant.  And  this  interpretation  is  not  weakened 
by  considering  the  vendee*s  position,  as  the  purchaser  of  land  encumbered  by 
mortgages  in  favor  of  those  creditors.  The  payment  of  those  creditors  was, 
therefore,  a  matter  in  which  vendor  and  vendee  were  mutuaOy  interested :  the 
one  to  discharge  his  personal  liability,  the  other  to  relieve  his  proper^  from 
encumbrance 

Such  being  the  intention  of  the  contracting  parties,  and  their  duty  inUr  se, 
how  does  the  matter  stand  as  to  tiie  creditors.  Here  is  a  stipuktion  for  tiieir 
benefit.  The  covenant  which  Edward  made  with  John  Lane  was  to  apply  all 
the  cpps  to  the  payment  of  the  enumerated  debts.  Now,  althou^  those  cre- 
ditors were  not  parties  to  that  contract,  the  law  authorises  them  to  avuil  them- 
selves  of  its  benefit.  A  person  may  also  in  his  own  name  make  some  advantage 
for  a  third  person  the  condition  or  consideration  of  a  commutative  contract  or 
onerous  donation ;  and  if  such  third  person  consents  to  avail  himself  of  the 
advantage  stipulated  in  his  favor,  the  contract  cannot  be  roToked.  Art.  1884. 
Again  in  article  1896  it  is  said,  a  contract  in  which  anything  is  stipulated  for  tiia 
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benefit  of  a  diird  person,  who  has  signified  his  assent  to  accept  it,  cannot  be      BoivNArs 
raroked,  as  to  the  advantage  stipulated  in  his  favor,  without  his  consent.    More-        Laii s. 
ofver,  the  kwgiver,  not  content  with  recognising  the  right  and  leaving  the  remedj 
to  implication,  has  in  express  terms  given  the  benificiarjr  an  action  to  enfi>rce  it. 
C.  P.  36. 

Now  it  is  obvions,  that  the  covenant  being  one  in  which,  as  we  have  already 
noticed,  the  vendor  and  vendee  had  both  an  interest,  there  could  be  no  revocation 
of  that  covenant  without  their  mutual  consent.  No  such  consent  to  revoke  is 
proved;  and  it  is  therefore  clear  that  the  plaintifiTs  in  this  cause,  having  signified 
their  assent  to  accept  Ihe  benefit  stipulated  in  their  favor,  the  covenant,  as  to 
them,  now  stands  irrevocable. 

Whether,  under  the  provisions  of  our  Civil  Code  and  Code  of  Practice,  which 
are  conceived  in  a  highly  equitable  spirit,  and  have  not  followed  literally  the  terms 
of  the  Napoleon  Code,  Edward  and  John  Lane  could  revoke  the  stipulation  as 
concerns  tiie  other  creditors  named  in  the  deed,  until  they  have  had  notice  of 
its  provisions  and  an  opportunity  of  adopting  or  declining  its  benefit,  is  a  question 
upon  which  it  is  not  now  necessary  to  express  an  opinion. 

We  therefore  conclude,  that  Edtoard  M.  Lane  has  no  right  to  treat  as  his 
own,  the  crops  gathered  before  die  piaintifis  accepted  the  stipulation;  but  that  on 
die  contrary,  it  must  be  considered  as  a  fund  in  his  hands  in  which  they  have  an 
interest,  with  a  right  to  enforce  its  appropriation  pursuant  to  the  covenant. 

The  next  proportion  advanced  by  the  counsel  is,  that  the  stipulation  is  in  &vor 
of  aB  the  creditorB»  and  not  of  any  one  of  them ;  that  it  must  be  accepted  by  all 
before  it  is  complete  and  binding;  and  that  payments  under  it  must  be  made  to 
an,  or  with  the  express  or  implied  consent  of  all,  and  not  to  any  one  of  thepfi. 

We  are  of  opinion,  that  it  was  not  necessaiy  that  all  the  creditors  should 
ac€»pt,  in  order  to  enable  one  or  more  to  avail  themselves  of  the  intended  benefit. 
We  consider  the  contract  as  making  the  future  crtips  a  fund  to  be  applied  for  the 
benefit  of  all  the  enumerated  creditors,  if  they  chose  to  accept  the  stipulation, 
and  if  any  do  not  avail  themselves  of  it,  for  the  benefit  of  those  who  do. 

But  we  are  also  of  opinion,  that  the  plaintiffs,  as  the  matter  now  stands,  have 
not  the  right  to  appropriate  the  fund  absolutely  to  themselves,  in  disregard  of  the 
<itlier  beneficiaries,  who  for  aught  that  appears  to  the  contrary,  have  still  the  right 
of  participating  in  the  fund.  It  is  obvious,  that  thus  fiir  the  fiind  realised  from 
the  crops  is  insufficient  to  pay  the  ^^e  creditors  in  full.  He  who  aslis  equity 
must  do  equity.  It  will  be  necessaiy  to  remand  this  cause  for  the  purpose  of 
making  the  other  beneficiaries  parties.  If  they  decline  a  participation,  the  plain- 
tiffii  will  then  have  a  right  to  be  paid  in  fulL 

The  next  proposition  is,  that  the  fund  is  derived  from  the  mortgaged  property, 
and  must  be  distributed  according  to  the  rank  of  the  several  mortgages. 

The  mortgages  bear  upon  the  estate,  but  not  on  the  gathered  products  of  the 
estate.  A  mortgage  creditor  can  acquire  a  mortgage  right  or  privilege  upon  an 
nngptfaered  crop,  by  seizing  the  land  upon  which  it  is  growing.  C.  C.  457. 
Domat,  book  3,  tit.  1,  sec.  1,  par.  7.  But  when  the  mortgage  creditor  remains 
inactive,  and  the  crop  is  gathered  and  sold,  there  is  no  right  of  mortgage  or  pri« 
▼ilage  upon  the  proceeds.  If,  therefore,  there  is  any  preference  among  the  enu- 
merated creditors  in  the  distribution  of  this  fund,  it  must  flow,  not  from  their 
mere  li^t  as  mortgages,  but  from  the  stipulations  of  the  deed.  As  the  other 
creditors  are  not  now  before  us,  we  think  proper  to  withhold,  at  present,  an  opinion 
upon  tiie  point,  whether  those  creditors  who  choose  to  accept  are  to  be  paid 
ant  of  the  fund  coocurrenUy,  or  in  the  rank  of  their  respective  mortgages. 
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BoNiiAPx         We  tee  no  otjedaea  to  so  much  of  the  decree  m  orden  the  properly  to  be 
Lark.       sebed  and  lold  under  the  jadicial  mortpige. 

It  it  tfaerefiure  decreed,  that  lo  moch  only  of  the  judgment  of  the  duCiict 
eoort  as  condemns  the  said  Edward  M,  Lane  personally,  be  reversed ;  and  ihit 
as  to  the  question  of  the  personal  liability  of  the  said  Edward  M,  Lane  to  pay 
to  the  said  phuntifis,  out  of  the  proceeds  of  the  crops  by  him  received,  the  anKrant 
of  the  debt  of  Jckn  Lane  to  the  said  plaintiffs,  ascertained  by  the  decree  of  the 
district  court  in  this  cause,  this  cause  be  ramanded  for  further  proceedinp 
according  to  law,  and  with  leave  to  the  said  plantiffs  by  supplemental  petition  to 
make  the  MerdumW  Bank  of  New  OrUane^  John  C  McLemorc,  and  George 
T.  WUlianu^  their  successors,  representatives,  or  assigns,  parties  to  the  said 
proceedings.  And  it  farther  decreed,  that  the  costs  of  this  appeal  be  paid  by  the 
plaintiffs. 


Chables  Morgan  v.  Mart  C.  Morgan  et  al. 

Parol  tettimony  will  noi  be  reootred  to  oontrtdict  a  written  releaje  or  ettabliah  title  to  real 
estate,  m  being  part  of  a  oonunonity  property. 

APPEAL  from  the  District  Court  of  St.  Tammany,  SHrOng^  J. 
Je9te  R.  Jone$f  for  the  plaintiff,  contended:  The  property  having  been 
acquired  during  the  marriage,  one-half  of  it  must  still  belong  to  the  hefans  of  tho 
deceased  wife,  unless  they  have  been  legally  divested  of  the  title.    C.  C.  articles 
2371,  2374  and  2375.     Morris  v.  Covington,  3d  Ann.  361. 

The  defendant  gave  in  evidence  a  suit  brought  into  the  court  of  probates  by 
the  pkintiff  and  Ua  brother,  against  Oen,  D.  B,  Morgan^  thenr  tutor,  cluming 
forty  thousand  dollars,  accompanied  with  an  agreement,  in  virtue  of  which  a 
judgment  was  given  approving  the  account  rendered  by  the  tutor,  and  granting  a 
fnll  discharge.  The  counsel  for  defendant  on  the  trial,  contended  that  if  plain- 
tiff had  any  interest  in  the  property  in  controversy,  that  that  interest  was  con- 
veyed to  his  tutor  by  the  agreement  and  judgment.  The  agraement  must  be 
understood  and  interpreted  by  roferonce  to  the  suit  which  it  settled. 

Articles  172  and  173  of  the  Code  of  Practice  requiro,  that  in  bringing  a  suit 
'*  the  petition  must  contain  a  clear  and  concise  statement  of  the  object  of  the 
demand,  as  well  as  of  the  nature  of  the  titles,  or  of  the  cause  of  action  on  whicfa 
it  is  founded;"  and  **  if  the  plaintiff  demand  a  specific  object,  he  must  describe  it 
with  certainty  io  his  petition,  in  such  a  manner  as  to  leave  no  doubt  as  to  the 
object  demanded.*' 

The  suit  brought  by  tiie  plaintiff  and  his  brother  claimed  of  their  tutor  $20,000 
each,  in  money  arising  from  his  administration  of  property  inherited  by  them 
from  their  moliier  and  others,  and  concluded  by  a  prayer  for  a  judgment  against 
him  for  that  sum,  or  for  such  sum  as  should  appear  to  be  due.  Clearly,  that  was 
not  a  petitory  action;  no  property  was  described  or  claimed. 

The  plaintiff  and  his  brother,  after  examinuig  the  aooount  rendered  by  their 
tutor,  became  aatisfied  that  he  had  accounted  for  all  tiie  monies  coming  into  his 
hands  on  account  of  the  administration  of  their  property  during  tiieir  minority, 
and  consequently  signed  the  discharge.  But  the  property  now  in  controveriy 
was  held  in  common,  and  as  much  in  their  possession  as  in  the  possession  of  their 
tutor.  The  act  referred  to  no  more  conveys  the  titie  of  plaintiff  in  these  lands 
than  it  does  the  tiUe  to  the  slaves  which  the  tutor  mentions  in  his  account. 

Such  was  the  understanding  of  aU  the  parties,  which  plaintiff  offered  to  prove 
upon  the  trial,  but  the  testimony  was  rejected  by  the  court;  and  to  the  opinion 
or  the  court  in  rejecting  the  testimony  we  reserved  a  bill  of  exceptions.  By 
that  testimony  it  would  have  been  ahown  that  Oen,  Morgan  always  acknow- 
ledged these  lands  to  be  communitr  property,  and  to  be  held  jointly  by  him  and 
the  three  children  of  his  first  wife.  To  sustain  the  bill  of  exceptions,  see  1 
GreanleaTs  Evidence,  sees.  109  and  189. 
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Langfitt  and  Pbrrt  v.  Ertin  Brown,  Administrator* 

A  ftodk  mortfpige  in  the  CHnton  snd  Port  Hadion  Rail  Rond  Oomptiiy  takei  precedenotf 
of  «  Bortgftge  ftodL  kMUi  made  under  the  provkkms  of  the  charter  of  Mdd  company. 

Where  property  waa  aold  on  twelre  montha'  bond  by  the  aheriff,  fbr  leaa  than  the  amoant 
of  a  prior  mortgage,  it  was  no  aale;  and  the  lurety  on  the  twelre  montha'  bond  ia  not 
boond. 

APPEAL  from  the  District  Court  of  Eait  Feliciiuia.    Stirling,  J. 
Hardte  and  Bowman^  for  plaintifiB.    McVeaund  Winter^  fbr  defendaiiU 
The  jad^ment  of  the  court  was  pronomiced  by 

R08T9  J.    The  phuntifis  seek  to  recover  of  the  anccesaioD  of  Reddin  Browif 
the  balmce  d«e  on  a  twelve  montha*  bood  which  he  aigned  as  surety.    The 


Morgan. 


Alfred  Hemnen,  for  defendants,  contended :  There  is  a  InD  of  exceptions  taken  Moroar 
by  the  plaintiffiB  to  the  refusal  of  the  court  to  receive  the  evidence  of  William  ^^f ; 
Marbury^  who  was  offered  as  a  witness  to  prove  that  **X).  B.  Morgan  had  at 
various  times,  from  the  year  1820  up  to  the  year  1847,  acknowledged  that  the 
Innds  in  controversy  had  been  paid  for  with  tihe  funds  bek>nging  to  the  commu- 
nity that  had  existed  between  him  and  his  first  wife,  tiie  motiber  of  the  plaintiff; 
and  that  he  held  and  possessed  the  same  jointly  with  the  plaintiff  and  the  other 
children  of  his  deceased  wife.'* 

The  objection  to  the  evidence  was,  that  it  came  from  the  fotber  of  the  petitioner 
in  a  Buit  against  his  wife.  It  was  die  same  as  if  the  husband  had  been  intro* 
duced  to  give  evidence  for  his  son  in  a  suit  against  his  wife ;  which  is  forbidden* 
C.  C.  art.  2260. 

The  evidence,  if  admissible,  could  not  affect  the  titles  of  the  defendant,  who 
claimed  as  a  third  party,  against  whom  the  declarationB  of  the  grantor  could  not 
be  received.  The  titles  are  in  direct  opposition  to  such  admissions.  If  the  evi- 
dence were  before  the  court  it  could  make  no  difference  in  the  merits  of  the  case. 
Its  only  effect  would  be  to  prove  that  the  claim  of  the  petitioner  is  unfounded ; 
for  it  would  then  show  that  the  purchase  of  the  property  had  been  made  after 
the  dissolution  of  the  community  on  the  22d  January,  1816.  The  use  of  com- 
munity funds  for  the  purchase,  af^r  the  diasolution,  did  not  make  it  community 
property.    C.  C.  ^69. 

The  admissions  of  Morgan  would  have  been  good  in  an  action  against  himself; 
but  they  could  not  be  given  to  prejudice  the  mortgage  he  had  granted  to  the  Citi- 
zens' Bank  on  the  15th  August,  1837,  nor  to  the  prejudice  c?  any  one  claiming 
under  it,  especially  as  it  is  not  pretended  that  these  acknowledgments  were 
known  to  the  bank,  or  to  those  claiming  under  the  mortgage  granted  to  it. 

The  judgment  of  the  court  was  pronounced  by 

Si.inELL,  J.  We  are  of  opinion,  that  the  plaintiff  is  precluded  from  sustain- 
ing this  action  by  the  release  executed  in  fovor  of  his  fiither  in  1836.  Its  terms 
are  studiously  full  and  comprehensive. 

There  was  an  offer  by  the  plaintiff  to  show  by  parole  that  D.  B,  Morgan 
verbally  acknowledged  the  property  in  question  to  be  communis  property  held 
and  possessed  jointfy  by  himself  and  his  children.  We  think  the  testimony 
was  properly  excluded,  so  far  as  it  would  go  to  contradict  the  release  or  establish 
title  in  the  plaintiff.  We  are  not  prepared  to  say,  that  the  evidence  would  not 
have  been  admissible,  with  reference  to  the  defendants'  plea  of  prescription, 
for  the  purpose  of  showing  the  character  of  the  defendants*  possession.  But 
•8  the  case  is  with  the  defendants  upon  the  release,  the  evidence,  if  it  had  been 
admitted  for  the  purpose  of  the  question  of  prescription,  would  not  have  changed 
the  result  of  the  cause. 

The  judgment  of  the  district  court  is  therefore  affirmed,  with  costs. 
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LAnoriTT  pn^Mrtjr  for  wfaich  the  bond  wm  gihreD  had  been  mortgaged  to  tlie  Clintoa  and 
BuowM.  P<"^  Hudson  Bail  Road  CompaDj  by  S.  D.  WartkingUm  and  hia  wife,  to 
secure  seven^  three  aharea  of  the  atock  of  the  CompaDj,  and  any  loana  which 
mig^t  be  made  thereon  to  Worihuigioitu  He  aubaequently  obtained  a  loan, 
which  he  ftiled  to  pay  at  maturity.  Tlie  conuniaaioBerB  took  ont  an  order  of 
aeiznre  and  sale,  and  the^  property  mortgaged  was  sold  under  it,  at  12  months' 
credit,  to  Jokn  Morgan^  who  gave  the  bond  sued  upon  with  Reddin  Brawn 
aa  security.  Partial  payments  were  made  on  said  bond,  and  the  unpaid  portion 
ia  admitted  to  have  been  duly  transferred  by  the  oommissbners  to  the  plaintiffs. 

The  defence  is,  that  before  the  judicial  sale,  the  stock  mortgage  rested  upon 
the  property,  and  had  been  transferred  by  the  company  to  the  State;  that  this 
mortgage  had  the  preference  over  the  one  under  which  the  sale  was  made ;  and 
that  as  the  amount  of  the  adjudication  was  leas  than  the  amount  of  the  first 
mortgage,  there  waa  no  sale,  and  the  bond  is  void. 

This  defence  prenuled  in  the  district  court,  and  the  plaintiffs  appealed. 

The  question  presented  by  the  issue  was  passed  upon  by  this  court  in  the 
case  of  Meeker  ▼.  The  Commissioners  of  the  Clinton  and  Port  Hudson  Rail 
Road  Company,    2d  Ann.  971. 

The  ground  of  the  decision  in  that  case  was,  that  the  mortgage  for  a  loan  to 
be  made,  was  an  obligation  on  a  condition  potestatiTe  on  the  part  of  the  mort- 
gagor, which  could  produce  no  effect  until  the  condition  was  acoomiriished. 
Such  is  the  rule  laid  down  in  art.  2029  C.  C;  and  we  do  not  think  that  mort- 
gages are  excluded  from  its  operation.  Had  the  mortgage  in  that  case  been 
contracted  on  a  casual  or  a  mixed  condition,  we  would  of  course  have  pwen  it 
effect  from  its  date  those :  conditions  not  preventing  the  obligation  from  being 
absolute  on  the  party  bound. 

It  is  urged,  in  behalf  of  the  plaintiffs,  that  the  evidence  upon  which  the  court 
acted  in  the  case  of  Meeker^  is  not  found  in  this  record;  that  the  only  evidence 
offered  by  the  defendant  to  prove  the  anterior  mortgage  of  the  State,  is  an  act 
purporting  to  be  a  subrogation  in  favor  of  the  State,  made  by  James  H.  Muse^ 
as  agent  of  the  company;  and  that  this  act  is  insufficient  to  establish  tliat  fret, 
because  thero  is  no  evidence  in  the  record,  of  the  authority  of  Muse^  or  of  the 
assent  of  the  stockholden  to  tlie  act  of  1839,  under  which  the  subrogation  was 
made ;  and  because,  frirther,  the  act  of  subrogation  is  not  shown  to  have  been 
recorded  in  the  parish  in  which  the  land  is  situated. 

The  defendant  has  shown  that  the  stock  mortgage  is  outstanding  and  unsatis- 
fied. This  would,  strictly  speaking,  be  sufficient  for  his  defence.  But  the 
claim  of  the  plaintiffs  originated  in  the  loan  to  WorUiingUm  of  his  share  of  the 
9600,000,  obtained  by  the  company  under  the  act  of  1839.  Worthington 
would  be  estopped  from  alleging  that  the  stockholders  did  not  on  their  part  com- 
ply with  the  provisions  of  that  act;  and  it  appean  to  us  that  the  plaintiflfa  do  not 
stand  in  a  more  frvorable  situation. 

The  assent  of  the  stockholden  to  the  act  of  1839;  thebr  compliance  witli  iti 
provisions,  and  the  consequences  that  have  resulted  to  the  State,  are  matters 
of  history  of  which  we  cannot  be  ignorant. 

The  omission  to  record  the  act  of  subrogation  in  the  parish  where  tlie  prop- 
erty is  situated,  if  necessary  in  any  case,  cannot  affect  the  righti  of  the  State 
in  this  controversy.  The  phuntiffr  received  the  bond  upon  which  lliey  sue 
from  the  commissionera  appointed  by  the  State  to  liquidate  the  afiSun  of  the 
company,  after  its  insolvency  and  the  forfeiture  of  its  charter.  The  condition 
of  the  creditora  was  fixed  before  that  time ;  and  the  holder  of  the  stock  mortgagoi 
whoever  he  be,  must  take  precedence  of  that  under  which  the  plaintififa  claim 
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We  are  of  opioioD,  that  as  the  bid  offered  at  the  judiciaJ  sale  was  less  than  LANorirr 
the  amount  of  the  stock  mortgage,  there  was  no  sale,  and  the  defendant  is  not  Brown. 
bonnd  by  his  signature  to  the  bond. 

Tbe  jadgment  is  therefore  affirmed,  with  costs. 


HvpoLYTB  Lanoue  V.  Antoine  Bessy. 

Where  an  appellant  baa  acqcueaced  in  a  jadgment  and  satiafied  it,  the  appeal  wiJil  be 
diimiued. 

APPEAL  from  die  District  Court  of  East  Baton  Rouge.  Burk,  J.  J.  M. 
Elatiij  for  plaintiff.  T.  Cr.  Morgan,  for  defendant.  The  judgment  of 
the  court  was  pronounced  by 

Slidell,  J.  There  is  a  motion  to  dismiss  this  appeal,  upon  the  ground  that 
the  appellant,  since  the  order  of  appeal,  has  acquiesced  in  the  judgment  and 
satisfied  it.  The  motion  is  accompanied  by  a  transcript  from  the  judgment 
docket  of  the  court  below,  certified  by  the  clerk,  by  which  it  appears  that 
eatis&ction  of  judgment  was  entered  and  signed  by  the  attomies  of  both  parties. 
The  appellant  has  not  thought  proper  to  file  an  affidavit  that  the  act  of  his 
attorney  was  unauthorised. 

Appeal  dismissed,  at  costs  of  appellant. 


Francis  Thomas  v.  Municipality  Number  Two. 

The  ofrdinaDce  of  the  Municipality  No.  Two  of  New  Orleana  of  the  l!2th  of  March,  1839, 
anthoriciii^  the  treaanrer  to  employ  ooUecton  of  taxes,  did  not  entitle  the  treaanrer  to  the 
oomnuMiona  allowed  for  amonnts  collected.    They  belonged  to  the  penona  employed. 

The  collector*  of  taxea  cannot  claim  commiiaiona  for  aumi  cdlected  and  paid  over  to  the 
treaanrer  by  the  attomeya  for  Uie  municipality,  nor  for  auma  paid  directly  by  tax  payers 
to  the  treaanrer. 

APPEAL  from  the  Second  District  Court  of  New  Orleans,  Canon^  J.    J.  C, 
Larue f  for  plaintiff.     R.  Hunt,  for  defendant.     The  judgment  of  the  court 
was  pronounced  by 

Preston,  J.  On  the  12th  of  March,  1839,  the  Second  Municipality  of  New 
Orleans  adopted  a  resolution  which  authorised  the  treasurer  to  employ  such 
persons  as  he  deemed  proper  to  collect  the  taxes  on  real  estate  and  slaves,  sums 
du^  for  paving  banquettes,  ground  rents,  and  all  monies  and  notes  due  to  the 
corporation. 

The  compensation  for  collections  of  taxes  on  real  estate  and  slaves  was  fixed 
at  2!l  per  cent,  and  for  all  other  collections  at  1  per  cent. 

On  the  1 1th  of  August,  1846,  the  treasurer  employed  the  plaintiff  as  a  col- 
lector, and  placed  in  his  hands  a  large  amount  of  claims  for  collection. 

By  an  ordinance  adopted  on  the  19th  of  Januaiy,  1847,  the  council  repealed 
Ae  resolution  authorising  the  treasurer  to  employ  persons  to  collect  the  taxes 
and  other  dues  to  the  municipality,  and  provided  for  the  election  of  one  coUector 
by  the  cooncil.  The  compensation  for  collections  of  every  description  4vas  fixed 
at  1  per  cent. 

30 
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Thomas  The  pbintiff  wm  elected  ooDectDr  ooder  Ihii  ordiiwiice,  end  hM  the  office 

IfunciPALiTT  until  the  fint  Tuesday  io  Mej,  when,  under  the  erdinuice,  a  new  election  took 
No.  Two.  p|3^,  iph^  plaintiff  aHe^es  that  from  the  lldi  of  August  until  the  3d  of  M17, 
he  made  collections  on  which  his  commissions,  according  to  the  ordioancM, 
amounted  to  $3901  65,  of  which  he  admits  the  payment  of  $2097  58,  leafing 
a  balance  due  him  of  $1804  07,  for  which  he  brings  suit  against  the  municipality. 
He  annexes  an  account  of  $184,408  coDected  by  him  from  the  3d  of  Februaiy 
to  the  1st  of  June,  1847,  on  which  he  admits  a  commission  of  1  per  cent  hes 
been  comptrolled  and  paid  to  him,  amounting  to  $1844  08.  We  presume,  fiom 
this  account  and  other  evidence,  he  was  qualified  as  the  elected  collector  about 
the  3d  of  February,  and  made  these  collections  under  the  oVdinance  of  the  19th 
of  January,  1847.  The  plaintiff's  claim  is  thus  narrowed  down  to  any  balance 
of  commissions  due  to  him  for  collections  made  between  the  11th  of  August, 

1846,  and  the  3d  of  February,  1847,  and.  indeed,  his  counsel  admits  in  hts  brief 
that  he  claims  for  collections  from  the  lltfa  August,  1846,  to  the  26th  of  Januazy, 

1847,  only.  It  is  incumbent  on  him,  therefore,  to  show  the  exact  amount  of 
taxes  on  real  estate  and  slaves  collected  by  him  between  those  periods,  the  com- 
missions being  2i  per  cent;  and  the  exact  amount  of  all  other  monies  coUected 
by  him  for  the  municipality,  the  commissions  being  one  per  cent;  and  deducting 
any  commissions  received  by  him  from  the  aggregate,  he  is  entitled  to  thebalapce. 

Having  been  employed  by  the  treasurer  to  collect,  and  the  council  having 
aUowed  commissions  at  the  above  rates  for  his  collections,  it  is  our  opinion  that 
he  is  entitled  to  the  commissions  on  what  he  actually  collected,  and  no  more. 

Sums  voluntarily  paid  to  the  treasurer  were  not  collected  by  him,  and  he  is 

'  not  entitled  to  commissions  on  them.     It  was  the  duty  of  the  treasurer  to  receive 

such  sums  without  commission,  and  in  consideration  of  his  salaiy  of  $3,000  per 

annum,  as  this  court  in  effect  decided  in  the  case  of  Turner  and  others  against 

the  Municipality. 

He  cannot  claim  commissions  for  sum  collected  and  paid  over  to  the  treasuer 
by  the  attornies  of  the  municipality.  For  such  collections  the  municipality 
allowed  the  attornies  commissions. 

The  plaintiff  claims  commissions  for  large  payments  of  ground  rents  collected 
from  W,  and  /.  Montgomery  and  others.  There  is  no  evidence  that  he  collected 
or  paid  those  sums  to  the  treasurer.  On  the  contrary,  a  document  certified  by 
the  comptroller  and  treasurer  of  the  municipality  and  given  in  evidence  by  the 
plaintiff,  indicates  that  those  large  sums  were  paid  dii-ectly  into  the  treasury  by 
the  Montgomerys  and  Paulding,  for  the  capital  as  well  as  ground  rents  due  upon 
their  lots.  If  so,  the  coUector  could  not  charge  a  commission  for  collecting  them, 
nor  could  the  treasurer  charge  or  allow  a  commission  for  receiving  them. 

The  receipts  of  the  treasurer  to  the  plaintiff  for  monies  coUected  and  paid 
into  the  treasury  by  the  plaintiff,  while  he  was  employed  by  the  treasurer,  and 
before  his  election  by  the  council,  show  collections  made  by  him  only  to  the 
amount  of  $18,140,  and  Mr.  Breedlove,  the  treasurer  at  the  time,  proves  that 
those  receipts,  twenty  in  number,  show  the  whole  amount  of  money  coUected  by 
Mr.  Thomas  for  taxes  on  real  estate  and  slaves,  and  paid  over  to  him  as  trea- 
surer, during  the  time  they  are  dated,  that  is,  from  the  20th  of  August,  1846,  to 
the  21st  of  January,  1847.  The  commissions  on  this  sum  amount  to  four 
hundred  and  fifty-three  doUars* 

It  is  unnecessary  to  examine  the  bill  of  exceptions,  for  it  is  admitted  by  the 
parties,  that  the  commissions  now  claimed  by  the  plaintiff  were  allowed  to  Mr. 
Breedlove^  in  settlement  of  a  suit    brought  by  the  municipality  against  JIfr. 
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Breedlove^  he  or  his  Buretf  guaranteeing  the  municipality  against  the  claim  of      Tbomas 
the  plaintiff.  •  Muskipalitt 

Tile  aoeonnt  of  the  plaintiff  should  have  l)een  audited  by  the  comptroller  and      ^o-  '^^^ 
paid  to  him,  and  not  settled  with  the  treasurer. 

We  are  therefore  of  opinion,  that  the  judgment  of  the  Second  District  Court 
should  be  rerersed,  and  judgment  rendered  in  fiivor  of  the  plaintiff  against  the 
defendants  for  $463,  with  interest  from  the  judicial  demand,  and  costs  in  the 
district  court;  the  appeDee  to  pay  the  costs  of  this  appeal. 


John  Bass  v.  N.  S.  Balph  et  ul. 

The  eonndermtion  of  a  raoeipt  may  be  explained  by  teatimony. 

VThere  the  act  of  lale  of  ■laves  ii  silent  aa  to  the  potseasion,  it  may  be  proved  by  parol. 

APPEAL  from  the  District  Court  of  Madison.  Snyder ,  J.  H.  Short,  for 
pluntiff.  /.  J.  Amonetle,  for  defendant.  The  judgment  of  the  court 
was  pronounced  by 

Preston,  J.  The  plaintiff  sues  the  defendant  for  two  slaves  named  WillU 
and  Mary,  The  defendant,  having  given  his  note  for  the  price  of  the  slaves, 
which  remains  unpaid,  though  due,  is  indifferent  as  to  the  result  of  the  suit, 
hut  called  JbAn  Gamble,  his  vendor,  in  warranty,  who  defends  the  suit. 

The  intervenors  allege,  that  Gamble  sold  the  slaves  to  the  defendant  for  his 
note  of  $1250,  which  has  been  transferred  by  Gamble  to  them,  insist  on  the 
validity  of  the  defendant's  title,  in  order  that  they  may  be  paid  with  the  privi- 
lege of  vendor  upon  the  slaves,  they  being  in  the  possession  of  the  vendee.  The 
intervenors  were  interrogated  upon  oath,  and  showed  so  little  interest  in  the  note, 
that  a  verdict  was  very  properly  rendered  against  them.  They  had  been  paid 
by  Gamble  all  but  a  small  balance,  and  for  that  looked  to  him  for  payment. 

The  whole  controversy,  therefore,  is  between  the  plaintiff  and  Gamble,  the 
warrantor  of  the  defendant.  In  January,  1846,  the  plaintiff  sold  to  Gamhle  the 
two  slaves  in  controversy,  with  thirteen  others.  The  consideration  for  the  whole 
was  Gamble^B  three  notes,  for  $1716  66}  each,  payable  respectively  on  the 
1st  of  January,  1847,  1848  and  1849 :  amounting  in  the  aggregate,  to  $6150. 

The  court  has  no  doubt,  from  a  careful  examination  of  the  pleadings,  docu- 
ments and  evidence  in  the  case,  that  this  sale  was  simulated.  The  testimony 
of  Story,  received  without  objection,  establishes  the  simulation.  The  slaves, 
moreover,  remained  in  the  possession  of  the  vendor.  And  he  sold,  or  had 
already  sold,  (the  evidence  does  not  show  dearly  which,)  the  two  slaves  in 
controversy  to  Archibald  Yeizer.  These  two  slaves  were  claimed  from  Yeizer, 
who  testifies  that  he  compromised  with  Gamble  for  Bats,  and  transferred  the 
bill  of  sale  to  Bass  and  delivered  it  to  Gamble,  representing  himself  as  the 
agent  of  Bass,  to  be  delivered  to  Bass.  He  received  a  draft  of  Gamhle  for 
9126,  which  was  paid,  and  gave  up  two  notes  of  Bass,  for  $1000  each,  which 
had  been  given  to  him  for  land  in  the  State  of  Mississippi.  He  says  Gamble 
wished  the  witness  to  transfer  the  slaves  to  him,  but  he  peremptorily  refused 
to  do  so.  All  the  transaction  was  for  the  benefit  of  Mr.  Bass,  Mr.  Gamble 
representing  himself  as  the  agent  and  friend  of  Mr.  Bass.  Gamble  thus 
obtained  the  two  slaves;  hhed  them  to  the  defendant,  Balpk ;  and,  on  the  Sth  of 
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Ram         March,  1847,  sold  them  to  him  for  91250,  oo  his  note  payable  the  fbUowing 

Balfh.       Januaiy. 

In  March,  1847,  Oamble  took  poaocaaion  of  all  the  other  alavea  dandeatinely; 
whereupon  Bass  aned  him  for  the  amount  of  the  notea  g;lven  for  the  whole, 
and  prosecuted  him  for  larceny,  in  taking  clandeatine  possession  of  the  slaves ; 
proceedings  perliape  inconsistent  with  each  other. 

A  settlement  of  their  controversies  waa  then  proposed,  and  made ;  in  which 
the  plaintiff  complains  that  he  was  ovenreached,  it  having  been  in  some  degree 
forced  upon  him  by  Oamble,  he  having  the  assistance  of  his  counsel,  while  he, 
Bass,  was  unexpectedly  deprived  of  the  benefit  of  counsel,  was  entirely  unac- 
quainted with  business,  and  did  not  know  what  he  signed. 

The  crimina]  prosecution  was  abandoned  in  a  letter  of  Bass  to  the  justice  of 
the  peace,  acknowledging  his  error ;  and  in  which  he  atates,  that  Oamhle  had 
acted  as  he  had  a  right  to  do  with  his  own  property. 

The  settlement  of  their  civil  controversy  is  evidenced  by  the  following  receipt ; 

$5150.  Richmond,  May  22d,  1847. 

Received  of  Dr.  John  Gamble,  Are  thousand  one  hundred  and  fifty  doUars, 
in  payment  and  full  satisfaction  of  his  three  certain  promissory  notes,  all  dated 
January  3d,  1846,  each  for  the  sum  of  one  thousand  seven  hundred  and  sixteen 
dollars  and  sixty  six  and  two-thirds  cents,  due  Januaiy  1st,  1847, 1848  and  1849, 
being  the  same  notes  on  which  I  have  instituted  suit  against  the  said  John 
Oamble,  and  have  held  him  to  bail;  and  Allen  Peirse,  Esq.,  my  attorney  in 
said  suit,  is  hereby  requested  and  directed  to  cause  the  said  suit  to  be  dismissed 
at  my  costs,  and  to  deliver  the  said  notes  to  JDr.  Oamble,  his  agent  or  attorney ; 
and  I  hereby  declare  and  acknowledge  the  above  payment  to  be  satisfiEu:tion  in 
full  of  aU  my  accounts  and  demands  whatsoever  against  the  said  John  Oamble* 
Witness,  (Signed,)      R.  C.  Downs.  (Signed,)        JoHif  Bass. 

We  decided  in  the  case  of  Fletcher  v.  Fletcher,  that  the  consideration  of  a 
receipt  may  be  explained  by  testimony.  Two  of  the  notes  were  not  due ;  the 
first  had  not  been  paid  when  it  became  due.  It  is  highly  improbable  that  all 
three  were  paid  together  in  money  before  the  two  last  became  due.  Mr.  Downs, 
who  was  witness  to  the  receipt,  does  not  say  any  money  was  paid,  much  leas 
80  large  a  sum.  On  the  contraiy,  he  proves  that  when  the  receipts  were  passed 
he  understood  that  Oamble  was  to  give  Bass  some  real  estate ;  does  not  know 
how  much,  or  what  it  was,  and  that  Bass  expressed  himself  satisfied  with  any 
paper  that  witness  might  draw,  that  would  bring  about  evidence  of  a  settimnent. 
Mr.  Peirse,  the  counsel  of  Bass,  says  the  notes  were  given  up  in  conformity 
with  a  letter  received  from  John  Bass,  and  that  Gamble  told  witness  that  he 
was  to  make  a  donation  of  the  negroes  to  Mrs.  Bass.  The  testimony  of  these 
gentlemen  was  received  without  objection,  and  with  the  testimony  we  have 
detailed,  and  other  circumstantial  evidence,  induced  the  jury  to  render  the  fol- 
lowing verdict,  with  which  the  district  court  was  satisfied :  **  We,  of  the  juiy,  find 
a  verdict  dismissing  the  suit  of  the  interveners,  and  cancelling  the  note  of  Mr. 
Balph,  and  restoring  the  two  negroes  sued  for  to  John  Bass.^^  The  juxy 
probably  concluded  that  the  real  payment  or  consideration  for  the  receipt  and 
return  of  the  notes  given  for  the  slaves,  was  the  abandonment  by  Gamble  of  his 
claim  to  at  least  the  two  slaves  in  controversy. 

We  yield  to  their  conclusion,  as  it  was  the  duty  of  both  parties  to  annul  unreal 
titles  to  either  negroes  or  money,  that  their  writings  might  be  the  evidence  onjjy 
of  real  transactions. 
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The  testimony  of  the  witness  Yeizer  was  objected  to  as  contradicting  the  act  Bam 
of  sale  of  the  slaves  from  Baas  to  Gamble.  The  act  of  sale  did  not  declare  Balph. 
that  the  slaves  had  been  delivered  to  GambU^  which,  under  article  2454  of  the 
Civil  Code  would  have  been  oonclosive  as  to  the  delivery.  It  did  not,  therefore, 
contradict  the  act.  The  testimony  was  admitted  to  show  that  Gamble,  in  the 
comprombe  with  Yeizer,  did  not  act  as  the  principal,  but  as  the  agent  of  BasSf 
and  received  the  slaves  for  the  latter,  and  not  for  himself.  It  tended  to  render 
more  probable  to  the  jury  the  abandonment  by  Gamble  of  his  claim  to  the  two 
slaves  in  controversy,  on  receiving  back  the  notes  given  for  them,  because  he 
was  in  possession  of  them,  not  for  himself,  but  for  Bass. 

We  are  of  opinion,  that  the  verdict  and  judgment  does  justice  to  all  the  parties, 
and  that  no  principle  of  law  has  been  violated  in  obtaining  them.  The  judgment 
of  the  dislnct  court  is  there  affirmed,  with  costs. 


Zachabiah  Dorsbt  v.  Carrollton  Bank. 

The  iberiiF  who  has  made  a  seizure  may  proceed  to  aell,  after  the  retam  day  of  the  writ 
haa  expired,  where  the  faihure  to  lell  baa  not  been  attribatable  to  the  plaintiff. 

APPEAIi  from  the  District  Court  of  Carroll,  Snyder,  J.     Wm.  Bryan,  for 
plaintiff.    Isaac  Thomas,  for  defendant.    The  judgment  of  the  court  waa 
pronounced  by 

Prestoit,  J.  In  1844,  the  defendants  obtained  a  judgment  against  the 
plaintiff  and  Thamus  V.  Davis,  for  $1797  25,  with  interest  and  costs.  On  the 
13tfa  of  December,  1846,  the  defendants  issued  execution  on  their  judgment, 
which  the  plaintiff  enjoined,  but  in  May,  1849,  dismissed  his  injunction.  The 
sheriff  had  seized  a  tract  of  land  and  two  slaves,  and  the  injunction  being 
dismissed,  on  the  20th  of  July,  1849,  advertised  the  property  for  sale. 

The  plaintiff  again  obtained  an  injunction  against  the  execution.  He  alleges 
that  certain  credits  were  given  on  the  execution,  after  it  came  into  the  sheriff's 
hands.  It  is  proved  that  they  were  given  before  the  present  injunction  was 
obtained.  He  further  alleges,  that  the  date  of  a  credit  of  five  hundred  dolfaurs 
was  not  definitively  fixed  by  the  defendants.  The  credit  referred  to  a  receipt 
in  the  plaintiff's  possession,  fixing  the  date  of  the  credit,  which  enabled  him  to 
give  the  date  to  the  sheriff  himself,  and  to  settle  correctly  with  either  the 
sheriff  or  his  creditor. 

Another  ground  foi'  obtaining  the  injunction  was,  that  the  plaintiff  had 
dismissed  his  first  injunction,  in  consideration  of  an  arrangement  made  with  the 
defendants,  that  he  should  have  a  delay  of  one  and  two  years  for  the  paynient 
of  the  balance  of  the  judgment  against  him.  He  has  furnished  no  evidence 
of  such  an  arrangement.  The  last  ground  for  obtaining  the  injunction  was, 
that  the  sheriff  was  proceeding  to  sell  under  an  execution  which  had  expired. 
This  court  said,  in  the  case  of  Rowley  v.  Kemp,  2d  Aim.  361 :  **  It  is  well 
settled,  that,  having  made  a  seizure,  the  sheriff  was  not  bound  to  return  the 
writ,  unless  required  by  the  plaintiff,  but  might  proceed  to  sell  under  the 
seizure,  notwithstanding  the  expiration  of  the  return  day  of  the  writ,  the  fiedlure 
to  sell  not  having  been  attributable  to  the  plaintiff;"  of  which  there  is  no  proof 
in  this  case. 
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DoRsisr  We  think  the  appeid  was  taken  in  this  case  without  any  groands  whatever, 

Carrollton   '^^  therefore  affirm  the  judgment,  with  costs  in  both  courts,  and  five  per  cent 
Bank.        damages  on  the  amount  of  the  execution  enjoined. 


^•'^%^'V  ^^»^rM  1^  m"^ 


C.  C.  Lathrop,  Administrator,  v*  Thornton  Lawson  et  al, 

Tbe  gtatatei  of  Febraary  1 4th,  1821,  and  March  13th,  1827,  in  relation  to  protests  and  notices 
of  protegt  of  billa  of  exchange,  &c.,  were  not  intended  to  change  the  oommercial  law  as  it 
stood  before,  but  to  aJBbrd,  in  aid  of  commerce,  a  new,  convenient  and  permanent  means  ol 
proof.  No  one  is  bound  to  employ  a  notary  to  make  demand  of  a  note  or  to  give  notice  to 
an  endorser. 

Entries  in  books,  or  memoranda  made  by  persons  in  tbe  diadiarge  of  their  prafessiofoai  duties 
and  who  are  not  intereited,  are  admiMtble  in  evidence,  if  made  in  tiie  coorae  of  their  basi 
neia  and  oontemporaneoasly  with  the  tranaactions  to  which  they  relate,  where  snch 
perons  have  sabsequently  died. 

Where  the  certificate  of  a  notice  is  informal,  not  having  been  attested  by  two  witnesses, 
the  notice  may  be  proved  by  other  evidence,  and  tbe  certificate  made  by  the  pariah  judge 
who  made  the  protest  and  gave  the  notice,  bat  who  lubseqnently  died,  is  competent  evi- 
dence of  the  protest  and  notice. 


APPEAL  from  the  District  Court  of  East  Feliciana,  Stirling,  J. 
Mc  Vea  and  Winter,  for  plaintiff,  contended :  Plaintiff,  in  his  capaci^  as 
administrator  of  the  estate  of  Thomcta  L.  Andrews,  deceased,  sues  on  the  fol- 
lowing note :  **  Clinton,  7th  April,  1842.  Six  months  after  date  I  promise  to 
pay  to  the  order  of  Burr  ell  Myers,  the  sum  of  four  hundred  and  nine^-six 
dollars  and  two  cents,  bearing  ten  per  cent  interest  from  date,  for  value  received; 
payable  at  the  Branch  of  the  Union  Bank  of  Louisiana,  at  Clinton.  (Signed) 
T.  Lawson."  Endorsed,  "fi.  JWyer«,"  *• /.  i.  DeLee.*'  **  Received  on  the 
within,  one  hundred  dollars,  this  15th  May,  1845." 

There  was  judgment  against  Lawson,  die  maker,  by  default.  The  case  hav- 
ing subsequently  come  on  for  trial  as  to  Myers  and  DeLee,  the  endorsers,  plain- 
tiff offered  in  evidence  the  note  (the  signatures  being  admitted)  and  the  protest 
made  on  the  10th  October,  1842,  by  £r.  Saunders,  parish  judge,  in  his  notarial 
capacity.  These  were  received  without  objection.  Plaintiff  then  offered  the 
certificate.  The  certificate  is  as  follows,  and  was  attached  to  the  protest  itself: 
**  State  of  Louisiana,  Parish  of  East  Feliciana.  I  certify  that  the  endorsers  of 
the  note  hereto  annexed,  and  a  copy  of  which  is  hereon  written,  were  notified  of 
the  demand  and  protest  of  the  same,  by  written  notices  directed  to  Burrell 
Myers  and  John  L.  DeLee,  and  deposited  by  me  in  the  postoffice  at  Clinton,  La., 
this  day,  October  11,  1842.     (Signed)    L.  Saunders,  Parish  Judge." 

It  was  admitted  by  the  defendants  that  launders  was  dead,  and  that  the  sig- 
nature attached  to  this  instrument,  annexed  to  the  protest,  was  genuine  and  his. 

The  certificate,  thus  fortified  by  defendants*  admissions,  was  offered  by  plain- 
tiff for  the  purpose  of  showing  that  the  notices  of  protest  were  served  in  the 
manner  as  stated  therein  by  Saunders,  he  having  been  the  notary  who  protested 
the  note  sued  on ;  his  death  and  signature  to  the  certificate  being  admitted,  and 
the  same  being  offered  as  an  entry  made  by  the  notary,  a  third  person,  since 
deceased,  in  the  way  of  his  professional  duty,  contemporaneous  with  the  pro- 
test and  to  which  no  suspicion  could  attach,  and  as  being  the  best  evidence  of 
which,  under  the  circumstances,  the  nature  of  the  case  admitted. 

To  its  introduction  defendants  objected,  on  the  ground  that  the  certificate  was 
inadmissible,  as  not  being  in  conformity  with  the  act  of  1821  for  such  case  made; 
not  having  the  two  witnesses  required  by  the  statute.  The  court  below  sus- 
tained this  objection,  refused  to  receive  the  certificate,  and  plaintiff  reserved  his 
bill,  attaching  to  it  the  document  offered  and  rejected.  Plaintiff  being  thus 
deprived  of  Sie  means  of  showing  notice  to  the  endorsers,  there  was  judgment 
of  non-suit  against  him,  and  he  now  prosecutes  this  appeal. 

The  question  presented  for  the  consideration  of  this  court,  is  fully  and  fairly 
stated  in  the  bill  of  exceptions,  and  is  confined  to  the  admissibility  of  the  ceitifi- 
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cute  relied  on  to  show  tlie  notices.  We  coDceiFe  that  the  judge  a  quo  erred  in 
refusing  to  receive  it. 

It  is  true  that  the  act  of  1821  prescribes  that  the  certificate  or  decJnration  of 
the  notary  of  his  manner  of  serving  the  notices,  attested  by  two  witnesses,  shaU 
be  received  as  legal  proof  of  such  notices, 

But  we  understand  that  the  repeated  decisions  of  this  court  have  established, 
beyond  question,  that  the  act  of  18*21,  as  well  as  the  subsequent  act  of  1827,  have 
introduced  no  change  in  the  commercial  law  as  it  stood  before  their  adoption ;  that 
they  have  merely  introduced  a  new  method  of  proof,  more  suited  to  the  conve- 
nience of  commerce,  but  which  does  not  exclude  other  means  of  proof,  of  which 
the  party  may  choose  to  avail  himself.  We  cannot  deem  it  necessary  to  cite 
authorities  in  support  of  this  position,  nor  to  show  that  had  the  notary,  L. 
Saunders^  been  living,  the  plaintiff  might  have  introduced  him  upon  the  stand  as 
any  other  witness,  and  proven  by  parol  the  manner  in  which  these  notices  were 
given,  so  as  to  biud  the  endorsers.  The  certificate,  in  proper  form,  may  be  the 
best  evidence;  but  if  informal,  the  parol  testimony  of  the  notary  himself  becomes 
the  best. 

But  if,  as  in  this  case,  the  notary  be  dead,  and  the  party  thereby  deprived  of 
the  personal  examination,  is  he  left  without  a  remedy  ?  Shall  there  be  a  total 
failure  of  justice  ?  The  notary's  death  having  deprived  the  plaintiff  of  what, 
from  the  informality  of  the  certificate,  had  become  the  best  evidence,  is  there  no 
secondary  evidence  which  may  supply  its  place  ?  We  think  there  is.  The 
general  rule  relative  to  entries  or  memoranda  made  by  third  persons,  since 
deceased,  in  the  course  of  a  professional  duty  contemporaneous  with  the  act  and 
connected  with  it^  is  clearly  laid  down  by  Greenleaf,  vol.  1,  §  115, 116,  pp.  138, 
139  el  seq.  From  secondary,  they  have  become,  by  the  death  of  the  party,  the 
best  evidence  of  which  the  case  admits,  and  as  such  are  admissible. 

That  this  general  principle  is  applicable  to  cases  like  the  present  where  the 
entry  or  memorandum  made  by  a  notary  now  deceased,  is  offered  to  show  ser- 
vice of  notice  so  as  to  bind  endorsers,  seems  to  be  well  settled  by  the  case  of 
Planters^  Bank  v.  Bass,  2d  Ann.  430,  when  this  court  expressly  recognised  its 
application ;  and  we  also  refer,  in  support  of  this  position,  to  the  cases  cited,  viz : 
NicholU  ▼.  Webb,  8  Wheaton,  326,  where  the  whole  question  is  ably  discussed 
and  many  authorities  reviewed ;  and  to  Chitty  on  Bills,  642. 

We  think,  then,  that  we  show  a  protest  made  at  proper  time,  in  legal  and 
proper  form,  and  as  the  original  act,  which  the  court  will  perceive  it  is,  good  with- 
out the  record  or  transcription  provided  by  the  acts  of  1821  and  1827.  Union 
Bank  v.  Morgan,  2d  Ann.  418. 

We  think  we  have  also  shown  that  the  judge  a  quo  erred  in  refusing  to  receive 
the  certificate  of  the  notary  to  show  service  of  notice;  that  though  informal  as  a 
certificate  under  the  act  of  1821,  it  was  admissible  as  the  entry  or  memorandum 
of  the  notary  deceased,  under  the  authorities  referred  to. 

Should  the  court  decree  the  certificate  admissible,  we  conceive  that  it  fixes 
conclusively  the  liability  of  the  endorsers,  and  ask  that  the  judgment  of  the  court 
below  be  reversed,  and  judgment  rendered  in  favor  of  the  plaintiff  and  against 
DeLee  and  Myers  in  soltdo,  for  the  full  amount  sued  for ;  but  if  your  honors 
should  be  of  opinion  that  the  certificate  offered,  though  admissible,  is  not  suffi- 
cient to  fix  their  liability,  without  further  testimony,  we  ask  that  the  judgment  be 
reversed,  and  the  cause  remanded  for  further  proceedings  according  to  law. 

A,  W.  DeLee,  and  Muse  and  Merrick,  for  the  defendant,  contended:  This 
suit  is  against  the  appellees,  Myers  and  DeLee^  as  endorsers  of  a  promissory 
note. 

The  only  question  in  this  case  is  presented  by  the  plfuntiff  *s  bill  of  exceptions 
to  the  opinion  of  the  judge  of  the  lower  court,  in  refusing  to  admit  in  evidence 
the  certificate  of  the  notary  of  the  manner  in  which  the  notices  of  protest  were 
giren.  The  court  will  see  that  the  certificate  is  not  made  in  conformity  to  the  act 
of  the  Legislature,  (see  Bullard  and  Curry,  p.  41,  No.  6,)  not  having  two  wit- 
nesses to  the  same.  , 

The  adjudications  upon  this  subject  have  settled  the  law.  See  Davis  v.  Bour, 
geat.  Executor,  3d  Ann.  121,  and  the  case  there  cited,  viz :  Gas  Bank  v.  NutalU 
19  L.  R.  449.     Debleux  v.  Bullard,  1  R.  R.  67. 

But  it  is  here  contended,  that  the  death  of  Judge  Saunders,  who  could  have 
been  a  witness  if  he  had  been  living,  takes  the  case  out  of  the  rule  established  by 
the  above  decisions.  Such,  it  is  believed,  cannot  be  the  law.  1.  Because  the 
statute  has  pointed  out  what  shall  constitute  proof  in  like  cases,  and  this  certifi- 
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CRte  18  not  ID  conformity  to  the  act.  2.  Because  the  admissibilitj  of  entries  made 
by  third  persona  does  not,  as  a  general  rule,  depend  on  the  fact  of  their  being 
either  alive  or  dead,  but  upon  the  entry  itself.  And  it  makes  no  difference  as  to 
the  admissibility  of  such  entries  whether  the  party  making  it  be  living  or  dead. 
Greenleaf,  No.  120.  Hence,  it  being  settled  that  the  entry  is  inadmissible,  the 
party  being  alive,  it  must  follow  that  his  death  does  not  render  that  legal  evidence 
which  was  illegal  before.  3.  Because  the  entry  was  not  made  in  the  usual 
course  of  business  as  contem[dated  by  law,  which  requires  it  should  be  signed 
by  two  witnesses.    The  authorities  in  regard  to  the  entries  made  by  deceiased 

Sersons,  refer  only  to  those  cases  which  are  made  in  the  usoal  course  of  busineaa. 
lut  it  is  believed  that  no  authority  can  be  found,  in  which  an  imperfect  act  under 
a  statute  has  been  held  admissible  in  evidence,  after  the  death  of  the  officer 
leaving  it  unfinished,  when,  were  the  officer  living,  his  imperfect  act  would  have 
been  clearly  inadmissible.  Under  the  statute,  the  signature  of  the  two  witnesaea 
were  as  necessary  to  give  validity  to  the  act  as  the  signature  of  the  notaiy.  How 
then  can  it  be  said  that  a  certificate  not  signed  by  the  two  witnesses  was  made  in 
the  due  course  of  business.  The  certificate,  therefore,  becomes  just  as  objec- 
tionable, because  not  done  in  the  usual  course  of  business,  the  statute  having 
prescribed  that  course  of  business,  as  it  would  were  the  course  of  business  pre- 
scribed by  custom  or  immemorial  usage. 

In  the  case  of  the  Planters^  Bank  v.  Bass^  cited  by  plaintiflf's  council,  2d  Ann. 
438,  the  sait  was  brought  on  a  note  protested  in  the  State  of  Mississippi.  It 
does  not  appear  that  two  witnesses  were  required  by  the  law  of  Mississippi  as  is 
the  case  in  Louisiana.  And  it  was  proved  that  the  notary  was  the  one  usually 
employed  by  the  bank  to  make  demand,  &c. 

In  the  case  of  Nickolls  v.  Wehb,  8  Wheaton,  326,  the  note  was  protested  in 
Tennessee,  and  the  notary  **kept  a  regular  record  of  his  notarial  acta."  T^ie 
record  was  duly  established  by  proof.  It  is  not  shown  that  there  was  ai^  statute 
regulation  on  the  subject. 

The  Supreme  Court  of  the  United  States  admit  the  proof  (the  notaiy  being 
dead)  on  tiie  ground  that  if  the  law  did  not  authorise  the  reception  of  this  kind 
of  secondary  eridence,  **few  persons  would  be  disposed  to  risk  so  much  proper^ 
upon  the  chance  of  a  single  Ufe."  They  say  further,  that  the  eridence  is  the  best 
evidence  the  nature  of  the  case  admita  of.  (p.  333.)  So  undoubtedly  it  was.  And 
no  one  would  feel  disposed  to  question  the  correctness  of  these  decisions,  arising 
as  they  do  under  the  general  principles  of  the  common  law.  But  in  Louisiana 
it  is  oUierwise.  There  is  a  special  provision  of  law  vriiich  provides  the  manner 
of  authenticating  protests,  and  perpetuating  the  testimony  in  regard  to  the  same. 
This  class  of  cases  admits  of  the  highest  proof.  And  the  proof  only  fiiils  where 
there  is  negligence,  and  something  omitted  of  the  regular  course  of  business  of 
the  notary's  office.    The  general  principles  of  law  exclude  the  testimony  offered. 

In  the  cases  cited,  the  proof  was  reluctantly  admitted  as  the  only  means  of 
making  proof  in  Mississippi  and  Tennessee,  and  other  common  law  States,  where 
the  notaiy  who  had  regularly  fulfilled  his  duties  should  happen  to  die.  Here  the 
plaintifif  asks  the  court  to  offer  a  premium  to  negligence,  and  place  on  the  same 
footing  the  irregular  proceedings  of  parties  or  notaries,  as  those  executed  in  con- 
formity to  law.  It  is  for  the  plaintiff,  we  think,  to  show  authorities  to  justify 
these  principles  and  satisfy  this  honorable  court,  that  where  a  party  has  failed  to 
comply  with  a  statute,  he  can  be  relieved  from  the  consequences  of  his  omission. 
The  authorities  cited,  it  is  believed,  established  no  such  doctrine. 

The  judgment  of  the  court  was  pronounted  by 

Sjlidejljl,  J.  This  case  being  on  trial  as  to  Myers  and  DeLee,  the  endoraen, 
plaintiff  offered  in  evidence  the  note  and  the  protest  made  on  the  10th  October, 
1842,  by  L,  Saunders^  parish  judge,  in  his  notarial  capacity.  These  were 
received  without  objection.  Plaintiff  then  offered  the  certificate  of  notice.  The 
certificate  is  as  follows,  and  was  attached  to  the  protest  itself:  **  State  of  Lou- 
iaiaoa,  parish  of  East  Feliciana.  I  certify  that  the  endorsers  of  the  note  hereto 
annexed,  and  a  copy  of  which  is  hereon  written,  were  notified  of  the  demand 
and 'protest  of  the  same,  by  written  notices  directed  to  Burrell  Myers  and  John 
L.  DeLee,  and  deposited  by  me  in  the  postoffice  at  Clinton,  La.,  this  day,  Octo- 
ber 11,  1642.  (Signed)  L.  Saunders,  Parish  Judge.*' 
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It  WB  admitted  by  the  defendants  that  Saunders  waa  dead,  and  that  the  signa-      Latbbop 
ture  attached  to  this  instrument,  annexed  to  the  protest,  was  genuine.  Lawiov. 

To  its  introduction  defendants  objected,  on  the  ground  that  the  certificate  was 
inadmissible,  it  not  having  the  two  witnesses  required  by  the  statute.  The  court 
below  sustained  this  objection,  refused  to  receive  the  certificate,  and  plaintiff 
reserved  his  bill,  attaching  to  it  the  document  offered  and  rejected.  Plaintiff 
being  thus  deprived  of  the  means  of  shewing  notice  to  the  endorsers,  there  was 
jndgmeotof  non-suit  against  him,  and  he  now  prosecutes  this  appeal. 

It  is  true  that,  under  the  statute,  the  certificate  of  the  notary  must  be  attested 
by  two  witnesses,  in  order  to  nrake  proof  per  ae.  But  it  has  been  repeatedly  held 
that  the  statutes  of  1821  and  1827  were  net  intended  to  change  the  commercial 
law  as  it  stood  before  their  adoption;  but  to  afford  in  aid  of  commerce  a  new, 
convenient,  and  permanent  means  of  proof.  The  legislation  was  auxiliary,  and 
was  not  intended  to  exclude  other  means,  of  which  the  party  ought  choose  to 
avail  himself. 

Had  the  notary  been  living,  the  plaintiff  might  have  brought  him  upon  the 
stand,  upon  objection  to  the  informality  of  the  certificate  of  notice,  and  proven 
by  parol  the  manner  in  which  the  notices  were  given.  But  if  the  notary  be 
dead,  and  the  party  thus  deprived  of  a  personal  examination,  is  he  to  be  left 
without  relief;  and  is  there,  to  be  a  total  failure  of  justice,  because  the  notary  has 
neglected  his  special  duty  in  a  matter  of  form  which  was  necessary  to  make 
the  certificate  authentic  evidence  7  We  think  otherwise.  Upon  proof  of 
Saunders*  death,  and  of  his  signature  to  the  certificate,  the  certificate  was  admis- 
sible in  evidence  under  the  general  rule  relative  to  entries  or  memoranda,  made 
by  thurd  persons  since  deceased,  in  the  coune  of  a  professkmal  duty  contempo- 
raneous with  the  transaction  and  connected  with  it. 

Thus,  where  the  question  was  upon  the  precise  day  of  a  person's  birth,  the 
account  book  of  the  surgeon  who  attended  his  mother  upon  that  occasion,  and  in 
which  hts  professional  services  and  fees  were  charged,  was  held  admissible  in 
evidence.     Cited  by  Greenleaf,  Evid.  vol.  1,  p.  136< 

In  Poole  v..Dicast  1  Bingham  N.  C.  649,  it  was  hekl  that  an  entry  of  the 
dishonor  of  a  bill  of  exchange,  noade  in  the  usual  course  of  business  at  the  time 
of  the  dishonor,  in  the  book  of  a  notary  by  his  clerk  who  presented  the  biU,  may 
be  given  in  evidence  in  an  action  on  the  bill,  upon  proof  of  the  death  of  the  clerk 
who  made  the  entry.  Tindal,  C.  J.  said :  We  think  it  admissible,  on  the  ground 
that  it  was  an  entry  made  at  the  time  of  the  transaction,  and  made  in  the  usual 
course  and  routine  of  business,  by  a  person  who  had  no  interest  to  misstate  what 
had  occurred,  and  he  cited  Doe  v.  Tenford.  Thete,  it  was  the  usual  coune  of 
practice  in  an  attorney's  office  for  the  derks  to  serve  notices  to  quit  on  tenants, 
and  to  endorae  on  duplicates  of  such  notices  the  Act  and  time  of  service.  On  one  • 

oocasbn,  the  attorney  himself  prepared  a  notice  to  quit  to  serve  on  a  tenant ; 
took  it  out  with  him,  together  with  two  othera  prepared  at  the  same  time,  and 
returned  to  his  office  in  the  evening,  having  endorsed  on  the  duplicate  of  each 
notice  a  memorandum  of  service  ont  he  tenant ;  two  of  them  were  proved  to 
have  been  delivered  by  him  on  that  occasion ;  and  it  was  held  on  the  trial  of  an 
ejectment,  'after  the  attorney's  death,  that  the  endorsement  so  made  by  him  was 
admissible  evidence  to  prove  the  service  of  the  third  notice. 

In  Welsh  v.  Barrett^  15  Mass.  380,  tiie  book  of  the  messenger  of  a  bank  who 
was  dead,  in  which,  in  the  course  of  his  duty,  he  entered  memoranda  of  demands 
and  notices  to  the  promisen  and  endonere  upon  notes  left  in  the  bank  for  collec- 
tion, was  received  in  evidence  of  a  demand  on  the  maker  and  notice  to  the  defen- 
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dant,  as  endoraen  of  a  note  bo  loft  for  ooUection.  lliere  Moma  to  be  no  danger, 
aaid  Parker,  C.  J.,  in  submitting  to  the  oonaideration  of  the  jury  what  a  man 
has  actuafly  done  and  committed  to  writing,  when  nnder  obligation  to  do  the  actt 
it  being  in  the  oourte  of  the  bnsinesa  he  has  undertaken,  and  he  being  dead. 

In  BuUer  t.  Wright^  2  WendeO,  369,  it  was  held,  ^atdie  memoranda  of  a 
deceaaed  notary  of  the  demand  and  notice  of  payment  of  a  promiaaory  note, 
are  prifnd  facia  evidence  of  the  fiict*  See  also  HaUiday  ▼.  MarUfuU,  20  John« 
173.  So  in  Nichols  v.  ChUUmith^  7  Wendell,  161,  the  memorandum  of  a 
deceaaed  cashier  of  a  bank  was  held  primd  facia  sufficient  to  charge  an  endorser 
with  notice. 

Now,  with  what  propriety  can  we  reject  a  rule  of  evidence  so  well  recognised, 
and  so  clearly  founded  in  good  sense  and  public  convenience  ?  Is  it  because  we 
have  the  statutes  of  1821  and  1827?  But  those  statutes  were  made  to  aid  the 
mercantile  community,  not  to  deprive  them  of  means  of  proof  already  within 
their  reach.  No  one  will  say  that  a  bank  or  a  merchant  is  bound  to  employ  m 
notary  to  make  demand  of  a  note,  or  give  notice  to  an  endorser. 

But,  then,  it  is  said  the  plaintiflr  chose  to  emfrfoy  a  notary,  and  the  statute 
instructed  him  how  he  was  to  record  his  notice.  Certamly  he  was  bound  to  do 
80,  in  order  to  give  his  employee  the  full  benefit  of  his  services  and  make  the 
certificate  authentic  proof,  proof  per  $e.  But  if  he  does  not  do  so,  is  the  bank, 
for  example,  to  be  in  a  worse  position  than  if  its  cashier  or  its  messenger  had 
been  employed  ?  The  very  focta  that  Saunders  was  a  public  officer  is  an  addi- 
tronal  reason  for  putting  his  entry  on  as  good  a  footing  as  that  of  the  cashier  or 
messenger.  For  it  was  an  inducement  to  employ  him,  that  if  he  properly 
discharged  his  official  duty,  his  certificate  would  be  a  permanent  authentic  docu- 
ment, making  evidence  per  se.  And  it  would  be  a  great  hardship,  that  when  the 
public  have  been  induced  by  his  official  character  to  employ  Imut  they  ahould  be 
made  the  victims  of  his  negligence  to  such  an  extent  as  that  his  entries  or 
memoranda  should,  after  his  death,  be  on  a  worse  footing  than  tfaoae  of  a  private 
individual.  If  we  were  so  to  hold,  we  should  be  atttibnting  an  undue  eflfect  to 
the  statutes,  and  would  occaaron  great  alarm  in  the  mercantile  coramnnlty. 

In  the  case  of  Davis  v.  Bourgeois  3d  Ann.  121,  cited  by  the  defendant,  there 
was  no  attempt  to  prove  the  handwriting  of  the  notary,  &c.,  as  in  the  case  of  an 
entry  or  memorandum  by  one  deceased,  so  that  the  point  now  considered  was 
neither  presented  nor  decided.    So  in  DeBlieux  v.  Bullardt  I  R.  R.  67. 

In  the  caae  of  the  Oas  Light  Bank  v.  Nutalh  if  the  present  point  was  raiaed 
at  all,  it  was  not,  so  for  as  we  can  judge  from  the  report,  elaborated  at  bar  nor 
by  the  court.  If  it  was  the  intention  of  the  court  to  consider  an  informal  certi- 
ficate as  utterly  valueless,  we  are  constrained  to  say  that  we  cannot  adhere  to 
that  oi»nioB. 

Judgment  reversed  and  cause  remanded;  coats  of  appeal  to  be  paid  bf 
defendants. 


John  B.  Gbrald  v.  Thbodorb  B.  Gbrald. 


Where  m  fiunily  meeting  is  h^  nnder  the  set  ef  laih  ef  Mareh  1947,  ftir  &e 

of  a  minor,  the  tntor  moit  be  cited  before  tbe  meeting  is  held. 
Article  62  of  the  Constitation,  which  inveati  the  conrU  with  the  Jndidal  powen,  cannot  be 

extended  hy  implication. 
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ThagHunt  of  jodiGial  power,  is  artido  79  of  the  CoMtitotioa.  ii  an  ezoeption  to  article  62. 

The  grant  of  judicial  power  tbereia  oonforred  upoa  derka  of  oonit  doea  not  extend  to 

tiieir  depatiea. 
The  laws  of  SMi  of  May,  184S,  and  iMi  of  March,  1848,  do  not  confer  on  depatiea  tiie 

Jedidal  powera  Tooted  in  derka  hy  &e  OoootifeatiDB.    Thaoe  acta  glTO  no  otiier  powen 

to  depetj  deika  than  ttioee  prarioQafy  Toated  in  titeoi  hy  law. 


OxmALO 

V. 
GXBALD. 


APPEAL  from  the  Diatrict  Court  of  Eaat  Feticiana,  SUrUng,  J. 
Roberts  and  Thompson^  for  plaintiff,  oontoDded :  The  first  poiut  is,  as  to 
the  service  made  opon  the  totor.  It  is  contended,  that  service  should  have 
been  made  upon  him  previons  to  the  meetinff  of  the  fBtmily.  The  antbority 
recited  to  snatain  this  point  is  1  N.  S.  551.  We  also  call  attention  to  the  same 
authority  as  having  no  sort  of  bearing  upon  the  case  at  the  bar.  We  contend, 
however,  that  his  presence  at  the  time  of  the  homok>gatk>n  of  the  proceedings, 
and  acquiescence  therein,  cored  Che  error,  if  it  was  one,  and  bars  him  from 
raising  the  point  now.  If  such  a  mode  of  proceeding  were  allowed  in  our 
courts,  for  parties  to  acquiesce  in  aO  the  proceedings  that  are  had  in  any  case 
until  after  its  final  judgment,  and  then  to  prevent  their  execution,  and  raise 
quibbles  of  this  character,  the  courts,  instead  of  being  the  defence  of  the  oppressed, 
woukl  be  the  most  potent  agent  in  the  hands  of  the  oppressor.  For  various 
aad  palpaUe  reasons,  this  court  will  readily  see  that  such  a  course  could  not 
be  allowed. 

The  second  objection  is,  that  no  under-tutor  was  present  at  the  fomHj 
meeting.  Kow,  me  fkct  was  proved  most  clearly  before  the  court,  when  the 
rule  to  show  cause  why  distringas  should  not  issue  was  made  absolute,  that 
the  under-tutor  resided  out  of  &e  State  at  the  time  these  proceedings  were 
had.  But,  admitting  the  position  that  he  was  not  absent,  and  that  if  he  was, 
an  under-tutor  ad  mc  could  not  be  appointed  to  him,  what  weight  is  it  entitled 
to  in  this  court  ?  It  was  never  contemplated  by  law,  that  an  under-tutor  should 
be  present  at  family  meetings,  provoked  by  the  minor  himself  by  virtue  of  a 
peculiar  law  made  for  his  special  benefit,  as  the  one  under  which  this  emanci- 
pation was  sought.  A  mere  reference  to  the  act  itself  refutes  such  a  position. 
See  acts  of  1§47,  p.  65.  Such  family  meetings  being  provoked  by  minors 
themselves,  the  necessity  for  the  nnder-tutors  does  not  exist.  For  the  powers 
and  duties  of  under-tutor,  see  C.  C,  301,  302,  303;  1  N.  S.  462;  2  L. 
R.  145;  C.  N.  420,  442;  11  L.  R.  189;  4  L.  R.  389;  10  L.  R.  328. 
We  are  happy  that  tiiis  point  is  made,  as  it  is  important  the  question  should 
be  settled,  and  settled  now.  The  appointment  of  minor's  counsel  under-tutor 
o^  ^  is  an  objection  altogether  technical ;  for  we  cannot  concebe  how  the 
duties  of  an  under-tutor  and  an  attorney  would  clash.  The  one,  sworn  to 
protect  the  interest  of  his  client ;  the  other,  his  ward. 

The  third  objectk>n,  that  a  judgment  by  default,  should  have  heen  taken,  we 
deem  unnecessary  to  notice,  further  than  to  invite  the  court  to  an  examination 
of  the  authorities  cited  by  defendant's  counsel,  which  show  that  the  doctrine 
does  not  apply,  even  by  tiie  most  latitudinal  construction,  to  a  case  like  the  present. 

The  objections  to  the  legality  of  these  proceedings,  on  the  ground  that  the 
deputy  clerk  happened  to  sign  the  papers  and  orders,  is,  indeed,  a  novel  one. 
We  have  been  accustomed,  in  this  State  at  least,  to  regard  the  act  of  the  deputy, 
either  of  the  clerk,  sheriff,  or  notary,  as  being  the  act  of  the  clerk,  sheriff, 
or  notary,  himself.  To  unsettle  this  principle  would  be  doogeroua  to  the  interests 
of  every  party  litigant  in  the  State.  We  have  examined  the  authorities  referred 
to  by  defendant's  counsel,  and  find  nothing  to  sustain  the  position  whatever. 
We  refer  to  the  same  authorities,  and  submit  them  for  construction  and  decision. . 
It  was  certainly  contemplated,  that  the  clerk  should  have  the  power  of  calling 
family  meetings  to  emancipate  minors.  Such  would  be  the  most  natural  con- 
struction which  could  be  placed  upon  the  act  of  1846.  The  language  of  the 
statute  is  directMy,  as  it  is  in  all  cases  of  a  similar  nature.  The  petition  for 
fiunily  meetings  in  all  cases  must  be  addressed  to  the  judge,  though  the  same 
may  be  order^  by  the  clerk,  or  his  deputy.  The  clerk  has  many  powers  of  a 
judicial  character  given  him  by  the  act  of  1846,  and  yet  all  petitions  must  be 
addressed  to  the  judge,  and  he  is  to  decide  all  points  where  any  opposition  is 
made.  Such  being  the  case,  why  make  this  case  exclusive  of  that  rule  ?  We 
see  no  good  reason  why  the  subsequent  action  of  the  judge  in  this  case  is 
not  curative,  if  he  should  have  nuide  the  order ;  nor  why  the  derk  is  not  fully 
■nteriMd  to  ofder  tiie  meeting. 
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GcBALo  E.  T.  Merrick^  for  defendant,  contended :  In  this  case,  defendant's  oonnsel 

V-  will  merely  call  the  attention  of  Uie  court  to  the  points  of  law  raised  by  the 

assignments  of  error,  and  in  the  same  order,  viz. :  Ist  Tlae  record  shows  that, 
March  21st,  the  &iiiily  meeting  was  ordered  to  be  held  on  the  28th  day  of 
'March,  1648.  The  citation  was  not  served  on  defendant  nntil  April  Ist,  1B48. 
A  fair  construction  of  the  act  of  1847,  p.  6$,  s.  2«  requires  the  citation  to  be 
served  previous  to  the  holding  of  the  family  meeting.  Cause  is  ^  be  shown  to 
the  family  meeting  as  weO  as  to  the  judge.  Their  (the  fiimBy  meetinc:*8) 
advice  is  worthless^  unless  they  are  informed  of  the  fiicts.  See  1  N.  S.  561,  as  to 
the  necessity  of  citation*  2d.  There  is  nothing  to  show  that  the  under-tutor 
was  absent.  In  truth  he  was  and  still  is  in  the  parish.  His  presence  (or  at 
least  that  of  the  tutor  under  the  act  of  1847,)  was  indispensable  to  the  validity 
of  the  fiimily  meeting.  C.  C.  302.  An  under-tutor  ad  hoc  is  an  office  unknown 
to  our  law.  Jf  one  exis^,  plainti^s  attorney  could  not,  as  was  sought  to  be  done 
in  this  case,  act  contradictorily  with  himself,  and  approve  for  the  opposite  party  or 
oppose  a  proc^eding  which  his  client  was  provoking.  3d.  The  judgment  by 
default  or  an  answer  was  indispensable  to  a  decree  of  emancipatioo,  for  want 
thereof  the  pipceeding  apd  judgoienl;  are  null  in  this  case.  C*  P.  art.  606, 
No.  4.  Ibid,  609,  359.  Bird  v.  McMicken,  5  N.  S,  515.  6  N.  jS.  212.  7 
N.  S.  287.  8  N.  S.  284.  Ibid,  302,  Calvei  v.  Calzet  tt  al.  4th.  The  fore- 
going points  being  established,  ijt  must  follow  that  all  the  subsequent  proceedings 
were  null.  Svhlato  fundamento  cadii  opuS'  5th.  The  ninth  section  of  the  ac( 
of  1846,  p.  65,  did  not  contemplate  investing  the  clerk  with  power  to  condemn 
ex  parte*  The  order  certainly  could  not  be  made  except  after  citation.  In  thia 
case  it  was  made  by  the  deputy  clerk  before  citation. 

The  act  of  )  846,  p.  63,  conferring  judicial  power  in  certain  cases  upon 
clerks,  can  never  be  held  to  confer  the  same  power  upon  their  deputies.  This 
act  gives  to  the  clerks  a  large  part  of  the  judicial  power  of  the  late  parish  judges. 
The  most  important  interests  of  the  parish  are  thus  conferred  upon  them. 
The  Constitution  authorises  this  judicial  power  to  be  confided  to  clerks  and 
not  deputies.  Art.  79.  This  being  an  exception  to  article  62,  which  invests  the 
Supreme  Court,  the  District  Court,  and  Justice  of  the  Peace,  with  judicial  power, 
cannot  be  extended  to  any  other  officers  except  those  specified,  and  whose 
election  had  been  .expressly  provided  for  by  the  Constitution.  Article  82. 
The  statute  of  1846,  p.  67,  sec.  18,  and  the  act  amendatory  thereto,  of  1848, 
p.  116,  do  not  confer  on  deputy  clerks  the  judicial  power  given  to  the  clerks, 
but  simply  **  the  power  now  vested  by  law  in  deputy  clerks.*'  Various  reasons 
will  occur  at  once  to  your  honors  why  this  very  great  power  was  not  confen-ed 
on  the  deputies,  and  why  they  were  left  with  tiie  simple  power  i^hich  they 
had  possessed  prior  to  said  act  of  1846.  As  to  the  distinction  between  derk 
and  deputy,  under  act  of  Congress,  ^790,  see  Sampson  &  Overend,  4  Bib. 
409,  1  Greenleaf,  No.  506.     See  also  C.  P.  782, 

6th  and  7th>  No  judgment  by  default  or  contestatio  litis  Jiaving  been  jbrjued 
either  upon  the  petition  to  file  an  account  or  for  a  writ  of  distringas,  the  order 
to  file  an  account,  and  the  decree  for  and  writ  of  distringas,  were  also  erroneous. 
4  L.  R.  13. 

8th.  For  the  foregoing  reasons,  we  contend  that  all  the  proceedings  in  the 
court  below  ought  to  be  reversed  and  annulled. 

We  further  contend,  that,  inasmuch  as  under  the  act  of  1847,  p.  64,  ss.  1  and 
2,  the  district  judge  alone  was  the  person  to  whom  the  petition  is  to  be  presented 
and  who  alone  is  authorised  by  said  act  to  calj  a  fiuuily  meeting  i  and  inasmuch 
as  said  family  meeting  in  this  case  was  ordered  by  the  clerk,  that,  therefore 
the  whole  proceedings  are  null«  and  the  petition,  instead  of  being  sent  back  fx 
'  further  proceedings,  ought  to  be  dismissed.  See  act  1829,  s.  2,  BuUard  and 
Curry,  p.  582,  and  act  1847«  p.  65,  s.  2. 

The  judgment  of  the  court  was  pronoaneed  by 

RosT,  J.  The  plaintifiT,  who  is  a  minor  over  eighteen  years  of  age,  applied 
to  the  district  court  to  be  enuincipated,  under  the  act  of  1847,  providing  for  the 
emancipation  of  minors.  The  clerk  of  the  district  court  made  the  order  fiir 
the  fiimily  meeting  required  in  such  cases,  and  appointed  an  under-tutor  ad  Aoe« 
to  attend  said  meeting,  on  the  suggestion  of  the  plaintifiT  that  hb  under-tutor 
had  left  the  State.  The  fiunily  meeting  advised  the  emancipation,  and  its 
proceedings  were  horook>gated.    The  pkuntifif  then  presented  another  petitioii* 
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tvayiDg  thRt  his  tutur  might  be  ordered  to  account.    The  order  on  this  petition      Gbrald 

ipras  made  by  the  cleric's  deputy.     The  defendant  took  no  notice  of  it,  and  after      Gxralo. 

tile  operation  of  the  legal  delays,  the  plaintiff  obtained  a  rule  to  show  cause 

irhy  a  distringas  should  not  issue  against  him  to  compel  obedience  to  the  order  * 

of  the  court.     On  the  ptaintilTs  motion  to  make  that  rule  absolute,  the  defendant 

appeared  and  excepted  to  the  {unoeeedings,  on  the  ground  that  they  were  illegal 

and  void ;  that  the  plaintiff  has  never  been  legally  emancipated,  and  that,  if  he 

liad  been,  he  could  not  stimd  in  judgment.     These  exceptions  were  overruled ; 

and  the  defendant  has  appealed  from  the  decree  making  the  rule  absolute. 

The  foflowing  grounds  of  error  are  assigned  on  the  appeal :  1st.  The 
defendant  was  not  cited  till  after  the  family  meeting  had  been  held.  Under 
the  act  of  1847,  he  should  have  been  cited  before  that  time.  2d.  The  act  of 
1646  which  confers  certain  judicial  powers  upon  clerks  does  not  confer  the  same 
powers  upon  their  deputies. 

These  grounds  of  error  are  both  well  founded  in  law.  The  citation,  with 
a  copy  of  the  petition  and  of  the  order  made  thereon,  should  have  been  served 
upon  the  tutor  before  the  family  meeting  was  held,  as  has  been  the  uniform 
praclace  under  the  act  of  1829,  on  the  same  subject-matter.  Family  meetings 
have  not  the  means  of  arriving  at  correct  conclusions,  unless  they  are  informed 
of  the  &cts  within  the  knowledge  of  the  tutor.  It  is  stated,  in  the  proems 
▼erbal,  that  the  tutor  was  cited,  but  did  not  appear  at  the  meeting.  This  is  an 
error :  the  citation  was  served  four  days  after  the  family  meeting  had  been 
held. 

Article  79  of  the  Constitution  authorises  the  clerks  of  the  district  courts  to 
exercise  important  judicial  powers.  This  is  an  exceptk>n  to  article  62,  which 
invests  the  Supreme  Court,  District  Courts,-  and  Justices  of  the  Peace  with  the 
judicial  power  of  the  State,  and  cannot  be  extended  by  implication  to  any 
officers  not  specified  in  the  article.  The  grant  of  judicial  power  is  made  to  an 
officer  recognised  by  the  Constitution,  and  elected  by  the  people ;  not  to  the 
deputies  whom  he  appoints  and  dismisses  at  pleasure.  The  organic  laws  of 
1846  and  1848  do  not  purport  to  confer  on  deputy  clerks  the  judicial  powers 
▼eated  in  clerks  by  the  Constitution.  They  give  them  no  other  powers  but 
those  previous^  vested  by  law  in  deputy  clerks. 

It  18  urged,  that  under  the  former  organisation  of  the  judiciary,  clerks 
were  entrusted  with  certain  judicial  powera  which  their  deputies  uniformly 
exercised,  and  that  the  framers  of  the  Constitution  and  the  Legislature  of  1846 
must  be  presumed  to  have  known  and  contemplated  the  ancient  practice, 
legislation,  and  jurisprudence.  A  majority  of  the  court  do  not  consider  this  a 
legitimate  presumption.  The  only  act  giving  judicial  powers  to  clerks  under 
tiie  old  system  was  passed  in  1 828.  It  speaks  of  clerks  alone ;  deputy  clerks 
had  no  authority  to  act  under  it ;  and  we  cannot,  without  an  express  declaration 
of  the  Convention  and  of  the  Legislature,  presume  that  they  intended  to  sanction 
and  authorise  that  which  is  wrong  and  illegal.  If  the  wording  of  the  79th  art 
of  the  Constitution  left  it  doubtful  whether  the  powers  it  confers  were  extended 
to  deputy  clerks,  the  former  practice  and  the  former  jurisprudence  of  the  State 
might  assist  us  in  ascertaining  the  intention  of  its  fitimers.  But,  in  the  absence 
of  all  grant  of  judicial  power  to  deputy  clerks,  there  is  no  room  for  interpretation. 

This  distinction  between  the  clerk  and  his  deputy  is  not  peculiar  to  our  juris- 
prudence. An  act  of  Congress  provides,  that  the  records  and  judicial  pixiceedings 
of  the  courts  of  any  State  shall  be  proved  or  admitted  in  any  other  court  in  the 
United  Stales,  by  the  attestatk^n  of  the  clerk,  and  the  seal  of  the  court  annexed* 
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Gbralb  &e.  Under  this  act,  it  hu  been  uaifonDly  held,  that  the  clerk  wlio  certiief 
OxiuLD.  ^^  record  must  be  the  clerk  of  the  court  himself;  ^e  certifictte  of  his  nnder- 
derk,  in  his  abeeoce,  or  of  the  clerk  of  any  other  tribunal,  is  incompetent  te 
that  pnrpose.    1  Greenleaf,  No.  506,  and  cases  there  cited. 

There  being  no  emancipation,  and  no  legal  order  to  account,  the  defendant  is 
not  in  default. 

For  the  reasons  assigned,  it  is  ordered,  that  the  judgment  in  this  case  be 
reversed,  and  the  case  remanded  for  further  proceedings  according  to  law ;  the 
plaintiff  and  appellee  paying  the  costs  of  this  appeal. 

Si.iDEJ«L,  J.,  dissenting.  In  consequence  of  the  abolition  .of  Uie  parish  judge 
and  probate  court  system,  it  was  obTwns  to  the  framers  of  the  Constitution, 
that  there  would  be  a  serious  accumulation  of  the  business  of  district  judges. 
To  prevent  this  accumulation  from  becoming  too  onerous,  and  to  fiicilitate  the 
administration  of  justice,  it  was  provided  by  article  79,  that  **  the  Le^slature 
shall  have  power  to  vest  in  clerks  of  courts  authori^  to  grant  such  orders,  and 
do  such  acts  as  miKj  be  deemed  necessary  for  the  furtherance  of  the  adnunis- 
trataon  of  justice,  and  in  all  cases  the  powers  thus  granted  shall  be  specified  and 
determined."  Under  this  constitutional  grant  of  power,  the  Legislature  enacted 
the  Statute  of  1846,  which  is  entitled,  *'  An  act-to  cany  into  effect  the  judiciary 
system."  In  the  various  sections  of  this  statute,  in  which  power  is  conferred 
to  grant  specified  orders  and  do  enumerated  acta,  cleriu  only  are  mentioned. 
The  only  section  which  speaks  of  depu^  clerks  is  the  18th,  where  it  is  said 
that  each  of  sud  clerks  shall  'have  powen  to  appoint  as  many  deputiee  aa  he 
may  judge  necessaiy  to  be  approved  by  the  district  judge,  and  sworn  in  by 
him  in  open  court  or  in  chambers ;  that  the  clerk  shall  be  responsible  for  the 
official  conduct  of  said  deputies,  and  said  deputies  shall  have  all  the  powen 
now  vested  by  law  m  deputy  clerks. 

There  is  an  ancient,  and  I  think  a  very  sound  rule  of  interpretation :  Si  de 
interprefatione  legis  qnaratur,  in  primis  inspiciendum  est  quo  jure  civitas  retro 
in  ejus  modi  casibus  usa  fuisseU"  It  ii  fiuniliar  to  eveiy  one  that,  under  the 
former  organisation  of  the  judksiary  system,  during  a  veiy  long  course  of  yeans 
deputy  clerks  had  been  in  the  practice  of  discharging  all  tibe  duties  performed 
by  their  principals.  In  Kirkman  v.  We^fcr,  nearly  thirty  yean  agov  the  q[nestMU 
was,  whether  the  derii  of  the  district  court  is  audborised  by  law  to  appmnt  a 
deputy  with  power  to  administer  oaths,  and  issue  executoiy  writs ;  and  it  was 
urged,  that  the  exercise  of  public  offices  by  deputy,  was  q>posed  to  good 
policy,  contrary  to  justice,  and  repugnant  to  the  spirit  of  our  Government. 
That,  if  permitted  in  any  case,  it  must  be  by  express  law ;  and  that,  previoustf 
to  the  act  of  1817,  no  one  could  pretend  that  power  was  granted  by  law  to 
clerks  to  administer  oaths  by  deputy.  Maitin,  J.,  observes :  «« Clerks  of  oourfs 
have  had  deputies'^  ever  since  the  establishment  of  the  American  GovermnenC 
in  this  country ;  and  the  act  of  1817  appears  to  have  recognised  such  deputies. 
The  clerk  and  the  sheriff  are  the  only  officers  which  the  Legislature  may  have 
had  in  view  under  that  act.  The  attorney  general  is  not  an  officer  particulariy 
attached  to  any  court.  It  seems  to  me  to  be  too  late  now  to  call  in  question  acta 
done  by  a  deputy  clerk.  A  deputy  clerk  may  do  all  acts  which  his  principal  can.*' 
And  Matthews,  J.,  said :  *^  I  believe  it  may  be  laid  down  as  aa  undeniafaie 
fact,  that  the  cleriLS  of  the  different  conrtsof  the  lato  Territorial  Government  were 
in  the  constant  habit  of  acting  by  depnty  wherever  their  convenience  required  it. 
The  same  practice  has  prevailed  under  the  State  Government;  without  its 
legality  or  propriety  having  been  ever  before  called  io  questioo.    It  has,  tfa«i» 
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been  ■  emtom  eoeval  wilh  the  AmericMi  gDvemneDt  of  the  coimtzy;  and  eren      Giraid 

were  we  to  allow  that  it  originated  in  error,  the  maxim  would  then  (if  in  any      Oikald. 
case)  apply  diat  communis  error  facit  jus.    I  am  of  opinion  with  Judge  Marthi, 
that  this  custom  has  been  sanctioned  by  the  Legislature,  in  the  act  relative  to 
depnties  of  the  officers  of  our  coarts.** 

The  ancient  usage  of  the  State  was  impliedly  sanctioned  in  1825  by  the 
782d  article  of  the  Code  of  Pracdce,  which  declares,  **  Clerks  may  appoint 
deputies,  for  whom  they  shall  be  responsible,  and  who  shall  take  an  oath  before 
the  court  to  fulfil  well  and  ^thfully  all  the  duties  entrusted  to  the  clerk  whom 
tfaey  represent.'* 

The  system  of  entrusting  a  portion  of  the  judicial  power  to  clerks  of  court 
was  not  an  entire  novelty •  In  1828,  it  was  enacted  by  a  Legislature,  acting  under 
a  Constitutkin  which  contained  no  express  provision  like  the  78th  article  of  our 
present  Constitution,  that  the  orders  of  arrest,  attachment,  sequestratron,  pro* 
▼laioDal  smure  and  injunction,  as  well  as  the  commisswns  to  take  the  deposition 
of  witnesses  in  cbO  matters,  may  be  issued,  either  by  the  judge  before  whom 
the  cause  is  brought,  or  by  the  cleric  of  his  court :  provided  that  the  parties 
applying  for  the  same,  comply  with  the  formalities  prescribed  by  law  to  obtain 
any  one  of  the  above-mentioned  orders.  It  will  not  be  denied  that  these  functions 
involve  the  exercise  of  judicial  power.  And  it  is  to  be  observed,  that  the  grant 
of  power  is  to  clerks ;  deputies  are  not  mentioned. 

Now,  under  this  legislation  it  was  the  constant  and  uniform  practice,  during 
a  long  series  of  years,  in  our  Courts  at  New  Orleans,  (of  the  practice  In  the 
oonntiy  courts  I  have  not  the  same  knowledge,)  for  deputy  clerks  to  grant 
«iider8of  attaehment,  arrest,  and  sequestration  :  orders  specified  in  the  1st  section 
of  die  act  of  1846.  No  one,  I  believe,  questioned  the  practice.  It  was  assented 
to  by  the  courts  and  the  profession.  Is  it  not  reasonable  to  suppose,  that  the 
firamers  of  the  Constitution  and  the  legislators  of  1846  had  in  contemplation 
tb»  ancient  practice,  legislation,  and  jurisprudence  ? 

To  deny  deputies  the  same  extent  of  power,  wHh  reference  to  their  principals, 
which  diey  exercised  without  question,  under  the  former  judiciaTy  system, 
•eetm  pro  Utnto  to  defeat  the  purpose  of  the  Constitution  and  of  the  act  of 
1846  ;  which,  as  I  have  already  suggested,  was  to  prevent  too  great  an  accu- 
mulation of  labor  upon  the  district  judges,  and  to  promote  the  speedy  and 
convenient  progress  of  justice.  If  the  interpretation  which  I  maintain  be 
not  die  correct  one,  those  focilities,  in  several  cases,  are  less  now  than  they 
were  before ;  and  deputy  clerks,  who,  under  the  old  system,  could  order  anrests, 
flttachmenta,  sequestrations,  provisional  seizures,  and  commissions,  are  now 
witJbout  authority  to  do  so. 

I  do  not  say  that  the  18th  section  of  the  act  of  1846  is  entirely  free  firom 
ambiguity ;  but  I  consider  it  susceptible  of  being  construed  as  meaning,  that  the 
powers  and  functions  of  deputy  clerks  should  be  the  same  as  they  had  formerly 
been ;  that  is  to  say,  that  they  should  be  capable  of  fulfilling  all  the  duties  of 
which  the  clerk  is  capable.    C.  P.  782. 

In  considering  that  a  clause  in  a  State  Constitution,  and  the  action  of  the 
LfOgislature  under  it,  should  receive  a  fiberal  interpretation,  I  wish  not  to  be 
misunderstood.  There  are  cases  in  which  fundamental  principles  of  truth  and 
right  may  be  involved :  principles  which  do  not  owe  their  existence  or  their 
sanction  to  the  Constitution.  If  a  case  should  arise  in  which  an  interpretation 
of  the  Constitution  or  a  statute  should  be  invoked,  which  would  bring  them 
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0KBALD       in  conflict  with  such  a  principle,  it  would  certainly  be  the  da^  of  a  judge  to 

GxHALD.      construe  the  former  with  a  jealouB  strictness. 

In  conclusion,  I  may  add,  that  as  far  as  I  have  been  able  to  sscertain,  deputy 
clerks  have,  under  the  new  judiciary  system,  been  in  the  habit  of  exercising  aB 
the  functions  and  powers  of  clerks,  as  they  did  under  the  old  system.  This 
contemporaneous  exposition  is  entitled  to  much  weight.  The  question  before 
us  is  important  for  the  past  as  well  as  the  future. 


Isaac  Davis  v.  C.  B.  Binion. 

Upon  a  qneition  of  domicil,  the  decl&rationfl  of  a  party  iniide  in  authentic  acta  are  adnuMible 
in  evidence  againat  him,  but  he  ia  not  concladed  by  tndi  declarationa,  and  may  disprara 
lliem  in  all  caaea  where  the  domicil  ii  not  one  of  the  canaea  of  tbe  contract 

In  a  anit  broaght  by  attachment  the  defendant  cannot  reconvene  and  claim  damages  Cor  the 
wrongful  issuance  of  the  attachment,  unleaa  the  plaintiff  reaided  in  a  different  pariah  fiom 
that  in  which  the  suit  is  brought. 

APPEAL  from  the  District  Court  of  Carroll,  Snyder,  J.    L,  Sdhy,  for 
plaintiff*.    Short  and  Collins,  for  defendant.        The  judgment  of  the  conit 
was  pronounced  by 

Host,  J.  This  suit  was  commenced  by  attachment  on  a  claim  of  two  thou* 
■and  dollars,  not  due  at  the  time,  on  the  ground  that  the  defcihdant  was  on  the 
eve  of  leaving  the  State  foreyer,  and  of  removing  his  property  out  of  the  State 
before  the  debt  became  due. 

The  defendant  Binion  answered  the  petition,  denying  the  existence  of  the 
claim  of  the  plaintiff,  or  of  any  contract  under  i^ich  it  could  have  originated. 
He  further  answered,  that  he  had  a  plantation  and  slaves  in  the  parish  of  Car- 
roll, which  he  never  intended  to  abandon,  and  that  the  object  of  hia  visit  to  the 
State  of  Mississippi,  during  which  the  attachment  issued  against  him,  was  well 
known  to  the  plaintiff.  That  the  sueing  out  of  the  attachment  was  a  fraudulent, 
Texatious,  malicious  and  illegal  proceeding,  by  which  he  had  been  put  to  great 
trouble  and  expense.  He  asked  that  the  attachment  be  dissolved,  and  a  judg- 
ment in  reconvention  for  counsel  fees  and  other  damages. 

The  case  was  tried  before  a  jury,  who  returned  the  following :  "We,  the 
jury,  find  for  the  defendant  in  this,  that  the  attachment  was  ^rrongfully  sued  out 
by  the  plaintiff,  and  we  assess  the  defendant's  damage  at  two  hundred  and  fiAj 
dollars."  Sam'l.  Neill,  Foreman. 

The  judgment  was,  tiiat  the  attachment  be  dissolved  at  the  costs  of  the  plain- 
tiff; and  that  the  plaintiff  pay  the  defendant  the  sum  of  two  hundred  and  fifty 
dollars.     The  plaintiff  appealed. 

The  plaintiff  sues  upon  a  verbal  contract  for  two  thousand  dollars.  The  wit- 
ness offered  to  proTO,  it  is  his  brother-in-law  who  testifies  that  he  heard  a  oNi- 
tract  between  Davis  and  Binion,  and  that  Binion  agreed  to  give  Davis  two 
thousand  dollars  for  certain  buildings  and  improvemens  on  a  quarter  section  of 
land ;  and  that  be  has  heard  him  say  that  he  owed  Davis  that  amount.  Unfor- 
tunately for  this  witness  his  subsequent  testimony  shows  that  these  statements 
cannot  be  true.  He  says  that  ^^Davis  and  Binion  origioally  bought  of  William 
Collins,  on  joint  account,  the  improvements  on  two  quarter  sections  of  land* 
They  then  made  a  division,  and  each  obtained  a  preemption  right  to  the  quarter 
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MctioD  that  fell  to  his  share.    It  was  found  that  the  two  quarter  aections  were        Datu 
equal  in  regard  to  the  land ;  but  that  the  improveroents  on  the  quarter  sectbn        Bimiom- 
of  Binian  were  worth  two  thousand  dollars  more  than  the  improvements  on  the 
quarter  section  of  Davis.^^    If  this  be  true,  as  Binion  and  Davis  were  joint 
owners,  it  is  clear  that  one-half  of  those  improvements  belonged  to  Binion^  and 
that  he  couM  not  owe  Davis  two  thousand  dollars. 

Franklin^  the  next  witness  for  the  plaintiff,  says  that  Binion  told  him  he 
iotended  to  separate  fipom  Davis.  That  shortly  after  he  said  he  had  done  so ; 
and  that  the  difference  in  the  value  of  the  two  quarter  sections,  including  the 
improvement,  was  82000.  He  did  not  understand  Binion  to  say  that  he  was  to 
pay  Davis  S2000  dollars. 

Other  witnesses  testify  that  Davis  sent  to  Binion  a  note  for  two  thousand 
dollars  to  be  signed  by  him,  which  he  refused  to  do,  giving  as  a  reason,  ^'according 
to  some  of  the  witnesses,"  that  it  was  for  too  large  an  amount,  and  did  not  con- 
taiB  stipulations  which  were  to  be  inserted  in  it ;  and  stating,  according  to  others, 
tiiat  he  never  agreed  to  pay  any  such  amount,  and  that  if  Mr»  Davis  thought 
,  that  his  quarter  section  was  so  valuable  he  might  take  it  and  give  him  the  other. 

The  evidence  in  the  record  shows  conclusively,  that  although  Davis  and  Binion 
had  agreed  to  make  a  division  of  the  land,  the  terms  and  conditions  upon  which 
it  was  to  be  nuide  were  never  finally  agreed  upon  between  them.  The  contract 
remained  incomplete :  the  plaintiff  claiming  two  thousand  doHars,  and  the  defen- 
dant, if  he  consented  to  pay  anything,  only  offering  a  pcHibn  of  this  sum  on  cer- 
tahi  conditions  not  clearly  stated  by  the  evidence.  Being  satisfied  that  no  con- 
tract has  been  proved,  it  is  unnecessary  to  enquife  whether  the  contract  alleged 
ooald  be  enforced  at  law,  and  also  whether  the  ]^ntiff  had  reasonable  cause  to 
believe  the  facts  to  which  he  swnre  to  obtain  the  attachment. 

It  is  urged,  that  the  district  judge  erred  in  admitting  the  proof  of  any  damages 
arising  in  this  suit;  and  that,  if  any  damages  were  sustained  by  the  defen- 
dant, his  remedy  is  by  a  separate  suit  on  the  attachment  bond. 

The  reoonventional  claim  for  damages  rests  upon  the  allegation  that  the  plain* 
tiff  is  not  a  resident  of  the  parish  in  which  he  sues,  and  is  made  under  the  well 
know^n  amendment  to  art.  375  of  the  Code  of  Practice. 

To  prove  the  residence  of  the  plaintiff  in  the  State  of  Mississippi,  the  defen- 
dant offered,  among  other  evidence,  an  authentic  act,  to  which  the  said  plaintiff 
is  a  paity,  passed  a  short  time  before  the  institution  of  this  suit,  and  in  which 
he  represents  himself  to  be  a  citizen  of  that  State;  to  the  admisnon  of  which 
the  plaintiff's  counsol  objected,  on  the  ground  that  Binion  was  not  a  party  to  it. 
But  the  court  overruled  the  objection ;  and  the  plaintiff  took  a  bill  of  exceptions. 

The  district  judge  did  not  err ;  the  document  was  admissible  to  show  the 
declaration  of  the  plaintiff  as  to  his  domicil.  Upon  its  admission  the  plaintiff 
offered  to  prove,  diat  the  act  had  been  dictated  '*by  the  defendant's  counsel,  and 
that  that  portion  of  it  which  states  the  plaintiff  to  be  of  **Hind's  coun^.  State 
of  Mississippi,**  was  not  read  to  him  by  the  notary  or  any  body  else ;  and  that  he 
never  read  the  act  himself,  or  knew  of  said  declaration  until  it  was  offered  in 
oTidence  here.  The  court  refused  to  admit  the  evidence,  and  charged  the  jury, 
that  the  plaintiff  was  bound  by  his  declarations  of  domicil  in  the  authentic  act. 
To  these  rulings  of  the  court  the  plaintiff's  counsel  objected.  We  are  of 
opinion,  that  the  district  judge  erred  in  his  charge  to  the  juiy.  The  same 
question  was  before  us  in  the  case  of  HUl,  McLean  S^  Co.  v.  L»  Spangenberg, 
4th  Ann.  553 ;  and  afUr  mature  deliberations  we  held,  that  a  party  so  situated  was 
not  concluded  by  his  declarations  of  domicil  in  authentic  acts  passed  with  third 
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Datis       peraonSf  and  tint  be  mig^  disprore  tiieiii.    We  faeve  do  denbt  of  the  correct- 
Binov.     B^*"  ^  ^^  ^^^"^  ^  *^  cases  where  the  donuefl  b  not  ooe  of  the  caneee  of  the 
COD  trad- 

We  have  oo  meeAs  of  aecertuoiog  to  what  ooDchision  the  jury  would  have 
eome  as  to  the  residoDce  of  the  (daiotiff,  if  this  charge  had  Dot  beeo  grreo.  We 
win  therefore  dismiss  the  recoDventioDal  claim  without  pfrejndice. 

It  is  ordered,  that  the  jodgmeot  io  this  case  be  reversed.  It  is  fiirtherordered« 
that  there  be  jadgmeot  id  frvor  of  the  defeodant,  with  the  costs  of  the  disliict 
eoort;  those  of  this  appeal  to  be  paid  by  him.  It  ia  forlher  oidered,  that  the 
of  the  defendaot  iD  reoomroDtioD  be  reserved. 


^^^l^^»^i^»^S^^^*»^*<»Nrf<^rf»»^ 


Samb  Case — On  a  Rs-HEARiNa. 


THE  appeDee,  Btnton,  prays  for  a  re-hearing,  and  makes  bat  one  point,  Damdy* 
that  the  court  has  erred,  iD  sopposiog  that  his  reoooveDtioDal  demand  was 
founded  on  the  noo-resideDce  of  the  plaintiff,  Davis.  If  it  had  been  so  founded* 
we  admit  that  the  district  judge  may  have  injured  plaintiff  by  the  decision.  But 
we  do  not  rely  on  the  amended  article  of  the  code :  375.  The  residence  or  noo- 
residence  of  Davis  was  and  is  whdly  immaterial. 

On  the  contzaiy,  our  whole  demand  in  reoonventioa  was  based  on  the  propo- 
sition that,  in  every  case  of  malicious  and  vexatious  attachment,  defendant  may 
claim  reconventional  damages  for  injoiy  to  his  good  name.  Offat  v.  Edwards^ 
9  R.  R.  90,  decides  this  cleariy,  and  is  in  evety  respect  a  parallel  case. 

The  domicil  of  the  plaintiff,  then,  being  unimportant,  the  ruling  of  the  distriet 


judge  caused  no  injury.  We  have  never  disputed  the  principles  cf  IfiU, 
McLean  Sf  Co.  v.  Spangenherg.  Bnt  in  that  case  the  residence  was  materiaL 
In  this  it  is  not.  Moreover,  Davis  was  aOowed  to  prove  his  actual  residence. 
The  record  shows  it.  We  pray,  then,  that  the  judgment  below  may  be  affinned 
in  all  respects. 

The  court  will  also  obeenre  ^baX  die  defendant  was  not  permitted  to  prove 
any  such  damages  as  he  might  have  recovered  against  plaintiff  on  the  attach- 
ment bond. 

He  was  restricted  to  such  as  grew  out  of  the  nature  of  the  action  itself. 
We  think,  then,  with  great  deference,  that  the  court  has  misapprehended  our 
pleadings  in  this  point.     On  that,  therefore,  we  desire  to  be  re-heard. 

Shokt  and  Collins,  for  defendant. 

The  judgment  of  the  court  on  a  rehearing  was  pronounced  by 
RosT,  J.  We  inadvertently  omitted  to  state  in  the  opinion  in  this  case  the 
conclusion  to  which  we  had  come,  that  the  defendant  could  not  go  into  the  ques- 
tion of  damages  on  his  reconventional  demand  without  the  plaintiff's  aasent ; 
and  that  as  the  assent  was  withheld  he  must  resort  to  his  action  on  the  attach- 
ment bond.  For  this  reason  we  considered  that  his  right  to  reconvene  depended 
upon  the  place  of  his  domicil. 
The  re-hearing  in  this  case  is  refused. 


Janb  Gibnbt  v.  John  FiTzstHMONS. 

The  father  of  a  nataral  chfld  acknowledged  by  him,  u  Uahle  for  .allinony  for  the  support  of 

the  child  at  the  aait  of  the  mother.    C.  C.  2527. 
It  ia  not  neceatary  that  the  time  daring  which  alimony  ahoold  be  paid  fbr  the  support  of  a 

nataral  chad  ahoold  be  stated  in  the  Jadginent  allowing  the  alimony.    The  tims  is  fixed  fay 

law.    C.  C.  fMO. 
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APPEAL  fix>m  dM  Fifth  District  Court  of  New  Orieans.    Buchanan^  J.  GisirxT 

ilf .  M.  Coken^  for  plaintiff,  contended :  In  this  case  plaintiff  alleges,  that  fitziimiioxs. 
defendant*  under  a  promise  of  marriage,  whch  he  never  performed,  became  the 
iutfaer  of  her  childt  Eliza  Jane  FiUnmnums,  which  was  bom  on  the  13th 
December,  1846;  and  plaintiff  prays  for  such  alimony  for  the  support  of  said 
child  as  the  age  of  said  child  and  the  pecuniary  Qircumstances  of  said  defendant 
may  Justify. 

After  hearing  evidence  and  argument,  the  judge  of  the  Fifth  District  Court 
of  New  Orleans  condemned  defendant  to  pay  alimony  in  the  sum  of  ten  dollars 
per  month;  and  from  this  judgment  defendant,  after  an  ineffectual  effort  to 
obtain  a  new  trial,  appealed. 

Ist.  Defendant  argued,  that  plaintiff  did  not  sue  as  tutrix.  To  which  plain- 
tiff replies,  that  it  was  not  neccessary.  The  relation  of  mother  and  child,  and 
the  alleged  age  of  the  child,  showed  that  plaintiff  sued  for  the  use  of  the  child ; 
and  the  objection,  that  plaintiff  did  not  sue  as  tutrix,  is  waived  by  defendant's 
Answer,  and  going  to  tnal  on  the  merits,  and  comes  too  late  after  judgment. 

Upon  the  trial,  the  paternity  was  fully  established  to  the  satisfaction  of  the 
court  below,  under  article  226  of  the  Civil  Code.  There  was  judgment  of  the 
court  to  that  effect,  so  frr  as  it  was  necessaiy,  because  the  defendant  was  con- 
demned to  pay  alimony,  as  such. 

The  evidence  showed  tutorship  by  nature  on  plaintiff's  part.  Defendant 
endeavored  to  prove  that  the  child  was  christened  under  the  name  of  Somers, 
To  which  plaintiff  replies :  Ist.  That  the  identity  was  not  establised.  2d.  It 
may  have  been  so  christened  by  defendant's  agency,  as  a  ruse  and  cloak.  3d. 
plaintiff  was  not  present  at  the  alleged  christening,  and  had  no  agency  therein. 
4th.  No  John  Somen  is  proven  to  exist,  and  in  the  argument  of  defendant's 
eoonsel  it  was  Patrick  S<mer9. 

Defendant  argued  that  his  answers  on  the  commission  before  Judge  Bright^ 
deny  all  knowledge  as  to  paternity,  and  that  it  whs  necessaiy  to  prove  by  two 
credible  witnesses  that  the  defendant  was  the  father.  To  which  plaintiff  replies, 
that  the  defendant's  denial  of  any  knowledge  of  paternity  answers  itself,  and 
disproves  itself;  as  defendant  must  know  if  he  is  or  is  not  the  father  of  that 
child.  Moreover,  his  patemiQr  was  established  by  the  testimony  of  two  credi- 
ble witnesses. 

Defendant  argued,  that  ten  dollars  per  mon(!h  was  excessive  alimony.  But 
plaintiff  proved  on  die  trial,  that  it  should  have  been  $20  per  month ;  that 
defendant  had  a  fine  groceiy  store  and  was  doing  a  flourishing  business ;  had 
real  estate  unencumbmd ;  and  that  plaintiff  had  no  means  of  support  but  her 
labor. 

As  to  defendant's  evasive  answers  to  interrogatives,  before  Justice  BrigkU 

B  2  N.  S.  56.  14  L.  K.  186.  1  R.  R.  31.  18  L.  R.  59.  C.  P.  349.  4 
L.  R.  511. 

W,  C  Buddy  for  defendant,  contended :  The  petitioner  charges  defendant 
witii  her  own  seduction,  aggravated  by  previous  promise  of  marriage,  and  the 
aubaequent  birth  of  an  illegitimate  female  child ;  the  paternity  of  which  she 
endeavors  to  fasten  on  defendant.  This  child  she  designates  by  the  name  of 
Eliza  Jane  Fitznmmontx  but  -from  an  untoward  fate  and  the  Rev.  Father 
Monagkan^  a  Catholic  Priest  of  this  city,  the  infimt  received  at  the  baptismal 
fount,  the  patronymic  of  Somers. 

Petitioner  further  charges,  that  a  few  months  after  the  birth  of  said  child, 
ahe  was  left  direlict  on  the  world  by  the  said  defendant,  whose  abandonment 
coDverted  die  damage  done  to  her  good  fiime  into  a  total  loss,  &c.  She  claims 
■'  damages  in  this  behalf,  likewise  alimony  for  the  maintenance  of  her 

child ;  and  further,  that  she  be  recognised  as  its  natural  tutrix. 

The  court  a  ^k^ -considering :  Ist,  that  the  paternity  of  the  defendant  had 
been  made  out ;  2d,  that  no  legal  recognition  of  the  child  had  been  made  by  the 
mother  and  plaintiff,  in  conformity  with  article  221  of  the  C.  C,  decreed  that 
said  plaintiff  should  recover  alimony  at  the  rate  of  810  per  month  from  judicial 
demand. 

We  would  most  respectfully  suggest  that  there  are  serious  objections,  both 
legal  and  moral,  to  the  ratification  of  this  judgment,  to  wit :  1st.  In  this  very 
rait  she  cbima  judgment  recognising  her  as  tutrix  of  her  minor  child ;  yet  in 
this  very  suit  she  assumes  to  represent  said  minor  and  stand  in  judgment  for 
her.    The  tutor  alone  is  competent  to  represent  a  minor  in  judicial  proceedings. 


352  SUPREME  COURT  OF  LOUISIANA. 

OiBHKT       C.  P.  IO81  109.    2d.  The  judgment  ooirecdj  refbses  to  reoogoiM  tbs  capacity 
V  claimed  by  Jane  Qibney ;  and  yet  throush  some  straniEe  overBight  it  allowa 

alimony  sued  for  in  said  representative  capacity.  3d.  Tiie  defendant  denying 
the  imputed  patamiCy,  a  prefiminary  suit  to  establish  the  filiation  was  indispens- 
able. Articles  267  and  258  C.  C.  are  imperative  on  this  point :  *«A  judgment 
duly  pronounced"  is  requiaita  in  order  that  they  (the  natural  children^  may  have 
a  right  to  sue  for  alimony.  4th.  This  daughter  of  Jane  Gibney  was  baptised  by 
the  name  of  Somers^  as  the  daughter  of  John  Somers.  The  law  assigns  to  the 
certificate  of  baptism  the  same  authority  as  to  a  notarial  recognition,  and  puts  it 
on  the  same  iboting  of  a  judgment  oonlradictDrify  rendered  in  cases  of  disputed 
paternity.  Cap  this  suit  he,  predicated  as  it  is,  upon  the  assumed  falsehood  of 
this  solemn  instrument ;  and  this  too,  without  even  making  John  Somerg^  the 
reputed  father,  a  party  to  the  inyestigation  1  5th.  The  judgment  decrees  a 
monthly  payment,  which  has  a  beginning  but  no  end.  Its  registiy  would  create  a 
mortgage  indefinite  in  amount,  which  could  not  be  raised,  because  the  judgment 
itself  could  not  be  satisfied.  The  record  furnishes  no  clue  to  the  terminus  of 
defendant's  liability ;  and  the  omission  is  fiital.  6th.  If  the  judgment  is  indefi- 
nite, it  but  follows  the  prayer  of  the  petition,  d  longo  intervallo.  In  claiming 
alimony  the  plaintiff  has  omitted  to  designate  any  amount  whatsoever — a  loose- 
ness of  practice  which  we  believe  has  not  yet  received  the  sanction  of  ttum 
honorable  court. 

The  defendant,  interrogated  under  oaih  as  to  his  paternity,  says:  **He  knows 
nothing  about  it."  This  miestion  he  answen  impulsively  from  the  depth  of  his 
conviction,  although  he  refused  to  respond  to  other  interrogatories  propounded 
at  the  same  time,  on  the  ground  that  the  commissioner  had  no  authority  to 
tender  such  interrogatories*  Stephen  Condon,  a  witness  for  plaintiff,  in  whose 
house  she  lived  eight  months,  says,  **a8  to  her  character,  I  had  not  much 
opinion  of  her.  She  appeared  to  be  a  pretty  hard  case,  and  her  latter  end 
appeared  to  be  as  hard  as  her  beginning.  I  often  heard  her  say  she  would 
marry  no  papist  for  half  New  Orleans.*'  This  woman,  then,  had  strong  religious 
prejudices,  and  yet  she  suffered  her  child  to  be  baptised  by  a  Roman  CaSiolie 
Priest,  as  the  daughter  of  John  Somers.  How  did  this  happen  ?  Who  is  John 
Somers  7  This  event  occurred  when  the  child  was  but  three  days  old,  and  must 
have  been  known  to  the  attendants  and  ofllcen  of  the  Charity  Hospital.  The 
plaintiff,  upon  the  production  of  this  extraordinary  document,  did  not  demand 
a  continuance  on  the  score  of  surprise^  nor  does  her  counsel  attempt  to  account 
for  its  existence^  And  yet,  from  whom  is  light  to  come,  if  not  from  the  plaintiff? 
But  instead  of  satisfying  the  court  on  this  point  she  prefen  resting  her  case  on 
extra  judicial  admissions  of  defendant,  which  are  contradicted  by  his  own  con- 
duct, as  well  as  by  his  solemn  declarations  under  oath.  In  estimating  the  value 
to  be  attached  to  said  evidence  the  court  will  bear  in  mind,  that  the  most  impor- 
tant portion  of  it  was  retailed  to  a  commissioner  in  secret  session ;  that  the  tone 
of  the  witnesses  who  testify  to  defendant's  admissk>ns,  shows  them  to  be  parti- 
sans of  a  very  low  dass ;  that  it  is  not  pretepded  that  plaintiff  and  defendant 
lived  in  concubinage  under  the  same  roof;  and  that  the  very  looseness  of  the 
connexion  (if  any)  subsisting  between  the  parties  makes  its  abrupt  and  unex- 
plained cessatbn,  a  circumstance  of  sinister  import.  Nor  is  it  to  be  overlooked, 
that  under  article  228  C.  C,  the  plaintiff  might  have  offered  her  own  affidavit 
in  suppoit  of  defendant's  paternity.  That  she  wilAiUy  abstained  from  availing 
henelf  of  this  important  privilege,  the  zeal  and  capacity  of  her  counsel  will  not 
permit  us  to  doubt.  Must  we  not  infer,  that,  howevw  abandoned  she  may  be, 
her  soul  recoiled  from  a  revolting  perjury,  which  must  sooner  or  later  be 
followed  by  discovery  and  condign  punishment  ?  Must  we  not  infer,  that  she 
preferred  trusting  her  case  to  £e  surmise  of  the  defendant  ?  and  when  he 
decbu'es  that  he  knows  nothing  about  it,  we  apprehend  that  the  court  yriSi  be 
veiy  apt  to  adopt  the  same  conclusion. 

The  jndgment  of  the  court  (King^  J.  absent)  was  pronounced  by 

RosT,  J.    The  plaintiff  alleges,  that  she  was  seduced  by  the  defendant  under 

a  promise  of  marriage,  and  had  by  him  a  daughter,  which  she  is  unable  to 

support.    She  tendon  proof  of  the  paternity  of  the  defendant,  and  prays  that 

he  be  decreed  to  allow  such  alimony  for  the  rearing  and  support  of  said  child  as 

her  age  and  his  pecuniary  circumstances  may  justify.    The  answer  is  simply  a 

general  denial. 
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The  evidence  hanog  satiflfied  the  district  judge  that  the  defeadant  was  the       Oibkkt 
&ther  of  the  plaintiff's  child,  and  that  he  was  in  good  circumstances,  he  allowed  Fitssimmoss. 
alimony  at  the  rate  of  ten  doUars  per  month  from  the  judicial  demand.    The 
defendant  appealed. 

The  exceptions  taken  to  the  action,  in  the  brief  of  the  defendant's  counsel,  are 
made  for  the  first  time  in  this  court,  and  cannot  be  noticed.  The  defendant  has 
waived  them  by  his  answer. 

It  is  proved  by  witnesses,  whose  testimony  is  not  impeached,  that  the  defend* 
ant  habitually  acknowledged  the  child  as  his  own,  and  called  her  so  in  conversa- 
tion. His  answer,  when  examined  in  cqien  court,  on  the  fact  of  paternity,  that 
be  did  not  know  whether  the  child  was  his,  cannot  do  away  the  effect  of  that 
evidence,  under  article  227  C.  C.  It  is  true  that  the  girl  was  baptised  as  the 
child  of  one  John  Somers  ;  but  this  occurred  three  days  after  the  birth,  out  of 
the  presence  of  the  mother,  and,  there  is  strong  reasons  to  believe,  without  her 
knowledge.  The  existence  of  John  Samers  is  not  shown,  and  the  certificate  of 
baptism  was  in  the  possession  of  the  defendant. 

The  appellant  assigns,  as  an  error,  that  the  time  during  which  the  alimony  is 
aDowed  is  not  mentioned  in  the  judgment.  This  is  as  it  should  be.  The  time 
during  which  it  is  to  be  paid  is  fixed  by  law.     C  C.  260. 

Judgment  afilrmed,  with  costs. 


Elizabeth  Barrett,  Adm*x.)  v.  J.  W.  Zacharie  &  Co- 

"WlMre  the  principal  wu  pretest  and  acqaainted  with  the  acta  of  an  a^ent,  and  a  tale  was 
made  with  the  knowledge  and  conient  of  the  principal,  the  agent  who  acted  in  good  faith 
ii  not  reaponaible  to  the  principal  for  damagea  reiulting  from  the  tranaaction. 

It  ia  requiring  too  much  of  an  agent  who  haa  acted  in  good  faith  to  oblige  him  to  determine, 
at  hia  peril,  ^fficult  queations  of  law  which  have  not  been  abjudicated  in  thia  State,  and 
upon  cuBtoma  not  judicially  reoogniaed. 

APPEAL  from  the  Fifth  District  Conrt  of  New  Orleans,   Bucliananj  J. 
FtcLBtr  and  Roselitu,  for  plaintifif.     Bradford  and  T.  A.  Clarke,  for  defend- 
ants.   The  judgment  of  the  court  {Slidellt  J.  recusing  himself,  having  been 
counsel  in  the  case)  was  pronounced  by 

EusTis,  C.  J.  This  cause  has  been  before  this  court  on  a  previous  occasion. 
Vide  2d  Ann.  656.  In  June,  1847,  it  was  remanded  for  a  new  trial  to  the  dis- 
trict court,  for  the  purpose  of  enabling  the  parties  to  amend  the  pleadings  under 
which  the  cause  had  been  tried  in  the  court  below :  this  court  being  of  opinion 
that  justice  had  not  been  done  between  the  parties,  by  reason  of  the  manner  in 
which  the  plaintiffs  grounds  of  action  against  the  defendants  had  been  set  forth 
in  her  petition.  By  the  judgment  fram  which  that  appeal  was  taken,  the  plain- 
tiff had  recovered  the  sum  of  $9975  11.  The  trial  was  before  the  couit.  On  the 
new  trial,  the  case  was  submitted  to  a  jury,  who  found  a  general  verdict  for  the 
defendants.  The  district  judge  refused  a  new  trial,  and  from  the  judgment  ran- 
dered  on  this  verdict  the  plaintiff  has  appealed. 

The  definite  grounds  of  action  which  the  plaintiff  has  set  forth  against  the 
defendants  and  on  which  the  case  was  tried,  are:  Ist,  that  the  defendants  had 
in  ^en*  possession  the  steamer  Claiborne,  then  running  on  the  Mississippi  river 
and  belonging  to  the  succession  of  Inad  Barrett^  whose  administratrix  the  plain- 
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BAmBKTT      tiff  was;  that  the  steamer  was  ioaured  to  the  amoiiot  of  $15,0009  and  on  a  col- 
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Zachaaie  li*on  taking  place  between  the  said  steamer  and  the  steamer  Empire,  the  former 
was  so  injured  and  damai^ed  that  the  miderwiiteri  were  liable  for  a  total  loas ; 
and  that  it  was  the  duty  of  the  defendants  to  have  abandimed  her  and  to  have 
reooTered  as  for  a  total  loas ;  that  by  neglecting  so  to  do,  the  defendanti  made 
tfaemselres  liable  to  pay  the  plaintiff  the  amount  of  said  insurance  thus  neglected 
to  be  recoTered. 

The  second  ground  is,  the  alleged  wrongful  taking  possession  of  the  steamer 
by  the  defendants,  a  short  time  after  the  decease  of  Barrett^  and  running  her  up 
to  the  time  of  the  accident. 

It  appears  that  in  1840,  Barrett  was  the  owner  of  the  steamer  Claiborne,  then 
employed  in  the  Natchez  and  Vicksburg  trade,  and  having  some  transactiona 
with  /.  YFl  ZacharU  4r  Co,,  who  were  merchants  in  New  Orleans,  executed  a 
.  bill  of  sale  of  the  boat  to  James  W.  Zackarie,  for  the  consideration  of  $12,000* 
in  three  several  promissory  notes  of  $4000  each,  payable  at  different  periods. 
The  bill  of  sale  bears  date  the  14  th  of  April,  1640 ;  and  on  the  same  day  Zacha" 
He  gave  Barrett  a  counter-letter  to  the  effect,  that  the  bill  of  sale  was  for  the 
purpose  of  securing  BarretVs  debt  to  the  house  of  /.  W,  ZacharU  Sf  Co.,  and 
that  Barrett  having  returned  to  him  (Zacharie)  his  notes,  it  was  understood  that 
when  Barrett  should  have  settled  all  his  responsibilities  to  the  house,  the  steamer 
was  to  be  re-conveyed  to  him.  Barrett  caused  the  boat  to  be  insured;  the  papers 
at  the  customhouse  were  not  changed;  Barrett  commanded  the  boat  in  the 
trade  until  about  the  10th  of  September,  1840,  when  he  died  at  Natchez,  having 
previously  entrusted  the  boat  to  the  mate  to  take  her  to  New  Orleans,  who 
continued  in  her  up  to  the  time  of  the  accident  of  collision  with  the  EImpire« 
which  took  place  on  the  4th  November,  1840.  Shortly  after  the  death  of  Bar- 
rett,  the  plaintiff  who  is  his  widow,  appointed  /.  R.  BUddleman,  master,  and 
Buel  clerk  of  the  boat,  according  to  the  request  of  the  deceased  previous  to  his 
death ;  they  remained  in  charge  up  to  the  time  of  the  accident.  The  succession 
of  Barrett  was  opened  in  the  parish  of  West  Feliciana,  and  the  plaintiff  was 
appointed  administratrix  on  the  16th  of  October,  1840. 

On  the  12th  of  October,  1840,  /.  W.  Zacharie,  to  whom  the  conveyance  of 
the  boat  had  been  made  in  April  previous,  had  the  papers  changed  at  the  custom- 
house and  the  boat  enrolled  in  his  name.  She  was  engaged  in  the  trade  up  to 
the  time  of  the  accident,  but  earned  little  money.  The  officers  appointed  bj 
the  plaintiff  appear  to  have  had  the  eoture  management  of  the  boat,  aa  well  as  of 
her  receipts  aAd  disbursements.  The  defendants  do  not  appear  to  have  exerdsed 
any  control  over  her,  or  to  have  taken  any  part  in  the  management  of  her  business. 
Inconsistent  with  the  exclusive  ownership  of  the  plaintiff  as  the  administratrix 
of  her  husband's  succession. 

The  plaintiff  being  present,  for  her  residence  in  Feliciana  so  far  as  her  busineaa 
and  duty  were  concerned,  cannot  be  considered  as  making  her  a  stranger  as  to 
what  was  done  in  a  matter  of  this  kind ;  we  say,  the  plaintiff  being  considered 
aa  present,  it  was  a  question  of  fact  for  the  jury  to  determine  to  what  extent 
she  must  be  considered,  from  her  own  acts,  as  consenting  to  what  was  done  whUe 
the  boat  was  in  the  name  of  Zacharie,  deeming  it,  as  she  undoubtedly  dk!,  aa 
for  the  benefit  of  the  interests  of  the  succession.  We  are  satisfied  with  tfao 
verdict  of  the  jury  on  this  point,  and  believe  it  to  be  in  strict  accordance  vnth 
the  evidence  adduced  ;  and  that  so  far  as  the  succession  of  Barrett  is  concerned, 
there  is  no  claim  for  damages  against  the  defendants  for  the  change  in  the  enroU 
ment  at  the  customhouse,  or  any  act  touching  the  possessbn  or  management  of 
the  boat. 
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A  Burrej  was  held  npon  the  boat  after  the  accident,  and  an  estimate  of  damage      Barrctt 
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made.  2jackarie  did  not  abandon,  but  sold  the  boat  at  pnblic  auction  for  $1 ,000,  Zacmakik. 
and  settled  with  the  underwriters  on  the  basis  of  a  partial  loss.  That  the  sale 
was  made  with  the  fuU  knowledge  and  consent  of  the  plaintiflf,  the  eTidence  is 
oondusire.  She  was  in  the  citjr  and  conferred  with  the  defendants  about  it.  It 
is  abo  in  eridence  that  after  the  sale  was  determined  on,  the  plaintiff  herself 
removed  from  the  boat  neariy  the  whole  of  the  furniture,  which  the  witness 
estimates  loosely  at  from  $1200  to  (1500,  though  it  may  hare  cost  double  that 


It  is  not  pretended  that  the  defendants  receired  any  orders  or  directions 
eonceming  the  adjustment  of  the  insurance ;  and  the  fact  of  the  sale  with  the 
pfauDtiff 's  consent,  may  be  considered  as  disposing  of  the  right  of  abandonment, 
if  it  ousted,  that  is,  if  the  cbrcumstances  of  the  case  warranted  it. 

Whether  the  case  authorised  an  abandonment,  is  a  question  of  law  which  has 
not  been  adjudicated  in  this  State,  depending  upon  authorities  which  are  in  some 
respects  conflicting,  or  upon  an  usage  which  has  never  been  judicially  recog- 
nised ;  and  it  would  be  requiring  too  much  from  an  agent  to  oblige  him  to  deter- 
mine this  question,  and  to  determine  it  correctly  at  his  peril.  The  defendants 
faaring  acted  in  this  contingency  with  good  faith,  and  to  the  best  of  their  judg- 
ments, and,  as  the  jury  were  authorised  in  beliering,  with  the  concurrence  of 
the  plaintiff,  we  think  are  not  liable  for  not  haring  made  the  abandonment.  The 
jury  were  aware  of  the  condition  of  the  plaintiff  and  had  before  them  evidence 
of  tiie  agency  she  took  in  tiie  business  of  the  succession.  They  undoubtedly 
considered  her  sex,  and  based  their  verdict  upon  their  views  of  the  conduct  of 
the  defendants  under  circumstances  which  it  was  incumbent  on  them  to  scru- 
tinise and  weigh.  We  do  not  understand  any  objection  to  the  adjustment  and 
settlemeat  made  as  for  a  partial  Ion ;  the  controversy  being  exclusively  on  the 
liabiDty  of  the  defendants  f^  not  making  the  loss  total  by  an  abandonment. 

Tlie  judgment  of  the  district  court  is  tiierelbre  affirmed,  with  costs. 


Wm.  Sbawbll  v.  Patne  and  Harrison* 

A  deception  pnctif  ed  by  one  partner  upon  amyfcher  hai  nothing  to  do  with  their  obligations 

to  third  penoni  who  are  not  privy  to  it. 
A  iaoiitgmg9  given  by  one  partner  vpoo  the  partnenhip  property  under  apowefof  attorney^ 

Y^ndi  was  ample,  is  valid. 
Where  tetj^tfaree  alavea  are  sold  by  the  sheriff  under  no  other  deacriptioo  than  as  the  in* 

crease  <A  female  alavea  in  the  moftgage,  the  description  ia  insufflcient. 
A  party  who  was  aware  of  the  description  given  by  the  aheriff  in  the  advertisement  of  a 

judicial  sale,  who  treated  with  the  plaiutiffa  for  the  porchaae  of  the  property,  and  whey 

from  the  facta  can  be  preaamed  to  have  assented  to  the  sale,  is  estopped  from  contesting 

Its  Talidity  on  aoooont  of  the  insufficiency  of  the  description. 
Oonrts  of  Jostioe  should  not  overturn  judidal  sales,  without  securing  the  rights  of  those  who 

bold  to  thean,  hy  adequate  aecurity  furnished  by  the  party  seeking  to  set  aside  such  sales.^ 

APPEAL  from  the  Third  District  Court  of  New  Orleans,  Kennedy^  J.  /. 
R.  Chymes  J  W,  C  Mtcou  and  P-  C  Wright  j  for  defendant,  cited  the  fbl' 
lowing  authorities  to  show  there  was  not  a  sufficient  description  of  the  property 
at  the  sheriflfs  sale.    McDonogh  v.  Oravier^  9  L.  R.    McDonogh  v.  Elantr 
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Bkawil  ]  L.  R.  492.  Carmichael  ▼.  Aiken,  13  L.  R.  207.  McGary  ▼.  Dunn^  1  Ann. 
Pathk.       33d'     Ronktndorf  v.  TayloT'9  lessee,  4  Peten  362. 

Upon  the  construction  of  the  power  of  the  attorney,  and  that  notice  of  an 
improper  use  of  the  power  of  attorney,  either  express  or  implied,  or  even  a 
want  of  diligence  in  making  enquuy,  will  throw  the  risk  upon  the  par^  taking 
a  secBrity  under  the  power.  1  American  Leading  Cases,  392  to  404.  StoTj'a 
Ag.  62,  67,  68,70.     Paley's  Ag.  192,  198. 

That  a  ratification  of  the  acts  of  an  agent  can  only  be  presumed  when  the 
principal  has  a  full  knowledge  of  all  the  facts  and  circumstances.  Story's  Ag. 
par.  243.  2  Kent,  616.  Paley*s  Ag.  171.  1  Am.  Leading  Cases,  421.  Otmgs 
▼.  Hull,  9  Peters,  629. 

Prentiss  and  Finney,  for  Payne  ^  Harrison.  Wm.  Dunbar,  for  Gas  Lig^t 
Company. 

The  judgment  of  the  court  was  pronounced  by 

EusTis,  C.  J.  The  plaintiff  is  a  creditor  of  the  late  B«  B.  Breazeale,  by 
▼irtue  of  a  sale  of  an  undivided  one-half  interest  in  a  certain  {dantation  and 
slaves,  for  which  he  claims  a  mortgage  and  vendor's  privilege.  The  object  of 
the  present  suit  is  to  obtain  a  decree,  annulling  a  certain  mortgage  held  by  Payne 
Sf  Harrison,  assignees  of  the  Qas  Light  and  Banking  Company,  avoiding  a  cer- 
tain judgment  confessed  by  the  widow  of  the  late  B.  B.  Breazeale,  in  fiivor  of 
the  said  company,  and  setting  aside  a  certain  sheriflfs  sale  of  the  property,  in 
which  the  plaintiff  has  a  mortgage,  at  which  said  Payne  4r  Harrison  became 
the  purchasers.  The  plaintiff  also  claimed  a  personal  judgment  against  Mrs, 
Breaztale  for  the  amount  of  Ae  mortgage  debt  assumed  by  her,  which  does 
not  appear  to  hare  seen  contested. 

The  judge  of  the  Third  District  Court,  before  whom  the  cause  was  tried, 
determined  in  fevor  of  the  validity  and  binding  force  of  the  mortgage,  the  judg- 
ment and  the  sheriflfs  sale,  but  gave  die  plaintiff  judgment  against  Mrs.  Brea^ 
zeale,  for  the  amount  of  the  debt  claimed,  and  intereet.  From  this  judgment 
the  plaintiff  has  appealed.  The  case  has  been  elaborately  argued  on  each  of 
these  points ;  and  as  they  are  distinct,  it  is  better  to  examine  each  separately  in 
the  order  in  which  they  are  presented. 

And  first,  as  to  the  mortgage.  It  bears  date  the  3d  day  of  August,  1838,  and 
was  passed,  in  the  parish  of  Natchitoches,  before  a  notary  public.  It  is  executed 
by  Breazeale  in  his  own  name  and  as  attorney  in  fact  of  his  partner,  the  pre- 
sent plaintiff,  who  were  carrying  on  business  as  planters,  under  the  name  of 
Breazeale  and  Seatoell,  in  the  parish  of  Natchitoches.  The  power  of  attorney 
was  made  before  the  same  notary.  The  act  recited,  that  whereas  the  said  Brea- 
zeale and  Seawell  were  justly  indebted,  jointly  and  severaUy,  unto  the  New 
Orleans  Gas  Light  and  Banking  Company  in  the  sum  of  forty  thousand  dolian, 
money  loaned  to  them  by  said  company,  on  the  terms  and  conditions  hereinafter 
set  fortli,  and  for  which  amount  they  hare  given  their  joint  and  seyeral  bond  or 
obligation  to  said  company.  To  secure  the  payment  of  this  bond  in  fire  instal- 
ments, with  the  interest,  their  plantation  and  siayes  in  the  parish  of  Natchitoches 
is  mortgaged. 

It  appears  that  the  loan  was  granted  by  tiie  bank  on  an  appUcation  made  in 
the  partnership  name  of  Breazeale  and  Seawell,  in  February,  1838,  in  which 
it  was  stated,  that  the  partnership  was  indebted  to  the  commercial  firm  of 
Thomas  Barrett  Sf  Co,  of  New  Orieans  in  about  the  sum  of  $40,000,  and  that 
the  proceeds  of  the  loan  might  be  applied  to  the  payment  of  this  debt.  This 
arrangement  was  accordingly  carried  into  effect.    Barrett  if  Co.  were  paid,  and 


NEW  ORLEANS,  APRIL,  1850*  267 

the  bank  became  the  creditor  of  the  partnership.    The  debt  of  Barrett  Sf  Co,     Skawkll 
originated  as  far  baek  as  1834  in  the  aecoanta  between  that  honse  and  Breazeale       patm. 
and  Seawell',  of  whom  Barrett  S^  Co,  were  the  iacten. 

The  power  of  attorney  from  the  plaintiff,  which  bears  date  after  this  applica- 
tion, to  wit,  the  aoth  of  April  following,  is  full  and  ample.  It  authorised  Brea- 
zeale to  nse  the  name  of  the  firm  in  drawing  and  endorsing  notes  and  obligations, 
executing  mortgages,  to.,  as  he  might  think  proi>er  and  conducive  to  the  inte- 
rest of  the  firm. 

It  is  conceded,  that  the  pkintiir  knew  of  the  debt  of  Barrett  ^  Cb.,  and  that 
he  consented  that  a  mortgage  should  be  given  in  order  to  obtain  funds  to  effect 
its  payment.  But  it  is  contended  that  the  plaintiff  was  deceived  by  his  partner, 
and  that  this  debt  was  in  fact  not  that  of  the  partnership,  but  contrseted  for  the 
benefit  of  Breazeale  alone. 

It  is  also  conceded,  that  the  terms  of  the  power  of  atteney  Were  sufficient  to 
enable  BreaxeaU  to  bind  the  pkuntiff  on  any  new  contract,  and  that  imy  person 
advancing  money  en  the  faith  ci  such  a  power  of  attorney  would  certainly  be 
protected.    We  concur  with  the  district  judge  io^  the'opinion,  that  the  validity  of 
the  transactions  between  the  bank  and  the  parties  who  effected  the  k>aD,  and 
consented  to  its  application,  is  not  affected  by  the  state  of  affairs  between  the  part- 
ners wUr  $e.    A  deceit  between  partners  has  nothing  to  do  with  their  obligations 
towards  third  persons  who  are  not  privy  to  it.     There  is  no  evidence  of  any  con- 
nivance OB  the  part  of  the  bank.*    The  accounts  of  these  partners  have  never 
been  settled ;  and  the  knowledge  which  the  plaintiff  had  of  tiiis  debt  to  the  bank, 
and  his  repeated  and  continued  acts  in  relation  to  it,  preclude  any  court  of  justice 
from  considering  it  otherwise  than  as  he  himself  has  treated  it<  from  the  time  of 
its  being  contracted,  iq  1838,  when  the  plaint^  was  in  Louisiana,  up  to  the  year 
1847,  to  wit,  as  a  valid  and  subsisting  ebligatioa. 

In  relation  to  the  judgment  confessed  by  Mrs.  Breazeale  in  favor  of  the  bank, 
we  find  no  reason  for  setting  it  aside.  This  judgment  is  for  the  same  debt  for 
which  the  mortgage  was  given  hy  Breazeale  and  Seawell,  which  Breazeale  had 
aasnuoed  to  pay  when  he  bought  out  Seawell,  and  which  Mrs.  Breazeale 
became  bound  for,  she  having  purchased  the  property,  in  1842,  at  sheriff's  sale. 
subject  to  the  mortgages. 

We  have  next  to  consider  the  validi^  of  the  sheriff's  sale,  by  which  Payne 
and  Harrison  became  the  purchasers  of  the  plantation  and  slaves,  under  an  exe- 
cution issued  on  this  confessed  judgment  by  the  bank  against  Mrs.  Breazeale. 
We  do  not  think  the  evidence  establishes  any  fraud  or  unfair  dealing  in  any 
of  the  parties  in  relatbn  to  the  sherifTs  sale. 

The  question  has  been  argued  at  bar,  as  to  the  sufficiency  of  the  description 
io  the  advertisements  and  sheriff's  sale.    The  words  **increase  of  the  above 
described  female  skives,"  meaning  those  children  bom  since  the  date  of  the  mort- 
gage, to  wit,  the  3d  day  of  August,  1838,  are  used  as  words  of  conveyance  of 
that  portion  of  the  slaves. 

It  18  an  elementary  principle  of  the  contract  of  sale,  that  the  vendor  should 
explain  himself  clearly  respecting  the  thing  sold ;  and  the  principle  is  peculiarly 
applicable  to  sales  made  under  the  authority  of  courts  of  justice. 

In  the  present  case  it  appears  that  the  list  of  the  slaves  was  taken  from  the 
act  of  mortgage ;  the  names  of  those  since  deceased  being  marked  dead.  Among 
those  designated  as  dead  were  several  females,  and  their  issue  was  consequently 
to  be  included  under  the  general  term  increase  of  female  slaves.  It  appears 
that  some  forty-three  skives  were  hekl  by  the  purchasers  as  having  passed  under 
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BsAwsLL  thb  denominatioD,  widioiit  any  other  deacriptioii.  Tlie  original  mortgage  oon- 
Patics.  V  tained  tiie  names  of  but  forty-five  skvea,  and  purported  to  emtMnee  dieir  future 
iaaue. 

It  aeema  to  us,  that  this  descriptioD  in  the  advertisement  and  deed  would  have 
been  insufficient,  under  ordinary  circumstances,  to  operate  a  transfer  of  the  forty- 
three  slaves  which  are  held  under  the  denomination  of  increase  of  female  skves. 
The  description  is  far  less  definite  than  that  which  was  held  oisufficieDt  ia  a 
sheriffs  sale  in  the  case  of  McGary  ▼.  Dunn^  1st  Ann.  339.  In  that  case  due 
description  was  "ninety  pews  in  the  Church  of  St.  Patrick,  iflore  or  leas.'*  Code 
3273,  3274.     C.  P.  648,  654,  655,  et  seq. 

Whether  this  defect  was  cured  by  the  proceedings  under  the  monitioD,  and 
to  what  extent  these  proceedings  were  ejected  by  a  suit  in  chancery,  instituted 
by  the  plaintiif  for  the  purpose  of  setting  aside  the  sale,  are  questions  which  we 
have  fully  considered,  but  upon  which  it  has  noC  become  necessary  to  ex|ffess 
an  opinion.  A  previous  question  has  to  be  determined,  and  that  is,  whether 
the  plaintiff,  by  his  conduct  in  relation  to  this  sale,  has  not  placed  himaelf  in  such 
a  position  that  he  cannot  take  advantage  of  this  defective  description  of  the  pnH 
perty  to  be  sold. 

There  was  a  stipulation  in  the  original  mortgage  to  the  bank,  that  in  the  event 
of  the  instalments  not  being  regukriy  paid,  the  property  m<»tgaged  ahonld  be 
sold  for  cash,  without  appraisement.  A  dense  to  Mb  efiect  was  usual  ia  mort- 
gages given  to  the  banks.  This  we  consider  as  binding  upon  the  mortgagera, 
and  those  who  hold  under  them.  The  plaintiff  must  be  considered  aa  a  parly 
to  this  act,  and  cannot  oompbin  of  the  exercise  of  the  right  of  aelfing  witfaoBt 
appraisement,  which  was  exercised  by  the  bank. 

The  sheriff's  sale  took  place  on  the  3d  of  April,  1847,  after  the  usual  adver- 
tisements.  The  property  had  been  fur  some  months  under  seisure,  and  had  been 
advertised  for  sale  on  the  firat  Saturday  in  Februaiy  prevkma,  but  the  sale  had 
been  postponed  by  the  agent  of  the  creditor. 

The  advertisements  of  the  property  are  not  in  eridence ;  but  both  parties 
assume  the  description  which  we  have  given  ftom  the  aheriff^s  deed  and  return 
to  be  correct. 

The  judgment  was  confessed  on  the  first  of  December,  1846,  and  executian 
was  issued  on  the  fourth  of  that  month.  The  description  of  the  proper^,  it  is 
said  by  the  plaintiff^s  counsel,  was  copied  from  the  mortgage  and  annexed  to 
the  writ,  and  the  sheriff  was  directed  to  sell  aocordin^y. 

While  the  properly  was  advertised  for  sale  the  plaintiff  was  in  direct  treaty 
with  the  bank  for  purchasing  it.  It  was  the  onfy  mode  by  which  any  partof  hia 
debt  could  be  saved ;  and  we  accordingly  find  an  effort  was  made  im  hia  part  to 
get  such  terms  of  payment  from  the  bank  as  would  make  the  purchaae  advan- 
tageous to  him.  It  appears  the  d^endants  were  also  in  treaQr  with  the  bank  lor 
the  same  object,  and  that  they  and  the  |daintiff  were  in  commuiiication  on  the 
subject.  The  terms  on  which  the  bank  was  disposed  to  focilitato  the  plaintiff^ 
purchase  do  not  appear  to  have  been  accepted ;  and  when  the  sale  took  place  it 
appears  to  have  been  a  fair  one,  in  which  the  plaintiff  and  the  bank  were  inte- 
rested in  its  bringing  a  full  price.  On  the  25th  of  January  this  letter  was 
addressed  by  the  pkuntiff  to  the  board  of  directors  of  the  bank. 

»*  I  understand  that  your  board  will  meet  this  day,  and  will  decide  upon  my 
proposal  of  the  22d  inst.,  rektive  to  the  purchase  of  a  portion  of  the  plantation 
and  slaves  formerly  belonging  to  Breazealt  and  myself,  and  advertised  to  be  sold 
on  the  6th  proximo.    In  making  this  proposal,  my  sole  object,  as  I  lAated,  is  to 
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Mcare  a  deU  which  ooostitatM  all  my  fortuDe,  and  not  to  injure  any  penon.     Siawkll 

Mm 

My  object  now,  in  malung  this  communication,  is  to  call  the  attention  of  the  board       patks. 

to  the  notice  of  sale  of  this  property.    By  reference  to  this  notice,  it  will  be 

aeen  that  the  stocli  and  fanning  ntensils,  though  specially  mortgaged  to  the  Gas 

Bank,  are  not  included  with  the  land  and  negroes  to  be  sold.    It  is  evident,  that 

if  the  i^ntation  is  sold  without  the  stock  and  fiuming  utensils,  it  will  be  sacri- 

iced,  as  it  will  be  too  late  to  procure  stock,  &:c.,  to  make  a  crop  this  year,  so 

that  no  one  but  Mrs,  BreazeaLt  will  be  able  to  purchase  it.     **I  made  a  proposal 

to  Mr,  Payne  day  before  yesterday,  that  aU  the  property  formerly  belonging 

to  Breazeale  and  myself,  should  be  valued,  and  that  Mrs.  Brtaztale  should 

take  it  at  the  value  fixed,  and  secure  me  the  balance,  after  deducting  the 

bank  debt,  alkwing  her  six  or  eight  years,  if  necessary;  paying  me  only  a 

small  amount  in  cash ;  or  should  Mrs*  Breazeale  be  not  willing  to  take  the 

|Mt>perty  according  to  this  valuation,  that  I  should  take  it,  and  pay  the  bank 

debts." 

Not  having  the  advertisements  before  us,  and  forming  our  conclusions  from  the 
dieriflTs  sale  and  return,  we  must  believe  either  that  the  plaintiff  was  mistaken 
in  supposing  the  stock  and  farming  utensils  to  have  been  omitted,  (and  if  this 
were  so  the  plaintiff  could  easily  have  shown  it,)  or  the  matter  to  have  been 
afterwards  corrected,  as  we  find  them  included  in  the  sale  and  return. 

This  letter  brings  home  to  the  plaintiff  a  full  notice  of  the  advertisements,  and 
estaUishes  the  fact,  that  they  were  examined  by  him,  and  that  the  description  of 
the  property  to  be  sold,  except  in  the  instance  designated,  was  such,  as  in  his 
opinion,  as  would  insure  a  fair  sale.  It  is  obvious  that  the  plaintiff  acquiesced 
in  this  description.  He  had  his  chance  of  buying  under  it,  and  if  those  who 
were  competing  with  him  for  the  aid  of  the  bank,  bought  under  that  description, 
it  seems  to  us,  that  on  the  principles  of  law  on  which  courts  always  act  in  cases 
of  this  kind,  it  is  not  competent  for  the  plaintiff  to  avail  himself  of  the  defective 
description  of  the  property,  which  had  passed  under  his  eye,  and  which  he  had 
an  opportunity  of  correcting.  AVe  think  we  are  authorised  to  infer,  as  a 
question  of  fiict,  that  the  plaintiff,  so  fiur  as  those  with  whom  he  treated  about 
the  purchase  of  the  property,  assented  to  the  sale  in  this  form,  and  is  estopped 
from  contesting  its  validly  on  that  account.  Cases  cited  in  X  Story's  Equity 
Jurisprudence,  sec.  384,  385,  386. 

Being  satisfied  with  the  fairness  of  the  sale,  when  we  look  at  the  evidence 
concerning  the  value  of  the  property,  we  are  for  from  considering  the  plaintiff 
as  having  established  any  injury  to  his  interests  by  reason  of  the  price  at  which 
it  was  sold.  The  original  mortgage  debt  has  not  been  satisfied  by  the  proceeds 
of  the  property  sdd;  for  which  the  j^ntiff  stands  before  us  as  responsible. 
And  if  a  re-sale  were  ordered,  what  guarantee  is  there  that  any  of  the  parties 
interested  will  derive  any  benefit  from  it.  The  purchase  money,  some  $32,000, 
has  ex^guished  that  amount  of  debt  for  the  judgment  debtor.  He  acquiesces 
in  the  sale.  If  this  sale  be  set  aside,  and  the  property  brings  less,  she  is  the 
loser  of  die  deficiency  as  well  as  the  mortgage  creditor: — ^taking  precedence  in 
ri|^  of  the  pkuntiff ; — and  wlio  derives  any  benefit  from  this  disturbance  ?  This 
is  not  a  ease  in  whksh  it  is  necessaiy  to  affirm  this  principle,  but  it  affords  a 
Btzong  illustration  of  the  obligation  of  courts  not  to  overturn  judicial  sales, 
without  securing  the  rights  of  those  who  hokl  to  them.  Since  this  sale  the 
rsgMMi  of  country  in  which  this  plantatwn  is  situated  has  been  inundated  by  an 
tinusnal  flood  of  the  Red  River,  and  we  are  unfortunately  menaced  this  year 
a  recurrence  of  ^he  same  cabmity.    The  property  might  not  bring  one-half 
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Skawbll     of  what  it  brought  at  the  side.    Justice  forbida  that  the  intereata  ef  the  debCor 
Patks.       ^^  eeiziag  creditor  shoold  be  put  in  jeopardy,  unless  protected  from  nltiinate 
loss  by  adequate  security  to  be  furnished  by  the  party  seeking  to  set  aside  the 
sale.     Coiron  t.  Millaudon^  3d  Ann.  668. 
The  judgment  of  the  district  court  is  therefore  affirmed,  with  costs. 


SHIBLBTf   ESGOTT    &  Co.   V.  OlFNBBS  OF   THE  StEAMB&   BbI]>B. 

Ownen  of  iteamboata  are  comoierda]  partQen.    C.  C.  97§6. 

An  Bttachmeiit  will  notlie  against  Che  property  of  a  partnenhip,  where  ene  of  tiie  partnera 
reiidea  in  the  State,  and  it  ia  not  ahown  that  the  partnerahip  douicil  ia  oat  of  the  State. 

APPEAL  from  the  Fourth  District  Court  of  New  Oiieans,  Strawhridge,  J. 
L.  Hunton  and  JS*  A,  Bradford^  for  plaiotiif,  cooteoded  :  The  phuntifT* 
holding  a  claim  against  the  Steamer  Bride,  brought  suit  to  recover  it.  Lespe^ 
ranee,  a  part  owner  residing  in  the  city  of  New  Orieans,  was  cited  in  the 
ordinary  form.  Hadlocki  Driver  and  Blood,  the  other  part  owners,  being  non- 
residents of  this  State,  were  brought  into  court  by  attachment  of  their  interest 
in  the  boat.  The  boat  having  been  released  on  bond,  the  defendants  then 
took  a  rule  to  set  aside  the  attachment  on  various  grounds,  but  particularly  on 
the  ground,  that,  inasmuch  as  Letperance,  one  of  the  part  owners,  resides 
here,  the  boat  being  partnership  property,  was  not  subject  to  attachment.  This 
last  ground  whs  sustained  by  the  court,  on  the  authority  of  the  case  of  Munroe 
v.  pTosh,  2  Ann.  962,  and  the  plaintiff  appealed. 

The  principle  established  in  the  case  of  Munroe  v.  Frosk,  although  reasonable 
and  undoubtedly  correct  in  respect  to  a  commercial  firm,  having  a  social  name 
and  domicil,  cannot,  without  violence  to  the  general  provisions  of  law,  and  to 
adjudged  cases,  be  extended  to  part  owners  of  stoamboats  or  other  vessels 
who  possess  neither  a  social  name  nor  domicil. 

As  the  plaintiffs  held  a  claim  for  which  all  the  owners  of  the  boat  were 
bound  in  solido,  they  had  a  right  to  prosecuto  its  recovery  against  each  and 
all  of  them ;  and,  consequently,  were  entitled  to  the  proper  process  to  bring 
them  all  before  the»  court.  But,  so  far  as  the  non-resident  partners  were  con- 
cerned, the  only  process  that  could  reach  them  was  that  of  attachment.  Bynu 
V.  Hooper,  2  R.  R,  229.     Heffernan  v.  Brenham,  Ist  Ann.  146, 

Wolfe  and  Singleton,  for  defendant,  contended :  This  appeal  is  taken  from 
a  judgment  of  the  Fourth  District  Court  dismissing  a  writ  of  attachment  under 
the  following  circumstances:  The  Steamboat  Bride  was  a  packet  running 
regularly  between  the  ports  of  New  Orieans  and  Vicksbure,  carrying  freight 
and  passengers  for  hire,  and  was  owned  by  Hezekiah  Hadlock,  Joseph  A. 
Dnver  and  William  Blood,  all  of  whom  resided  at  the  time,  and  still  reside, 
in  New  Albany,  Indiana,  and  by  Francis  Lesperance  who  resided  at  tlie  time, 
and  still  resides,  in  the  city  of  New  Orleans. 

Lesperance,  the  partner  who  resides  in  N  e w  Orleans,  owned  three-eighths  of 
the  boat.    The  ground  stated  in  the  rule,  and  upon  which  the  attachment  was 
dissolved,  is,  that  the  process  of  attachment  will  not   lie  against  partnership 
property,  when  one  of  the  partners  resides  in  New  Orleans. 

The  judge  of  the  Q6\irt  below  decided  the  case,  and  set  aside  the  attachment 
upon  |;he  au|;hority  of  the  decision  in  ^e  case  of  Munroe  v.  Frosh  el  oZ.,  2 
Ann.  962.  We  think  the  judgment  is  fully  sustained  by  the  authority  upon 
which  the  judge  below  has  rested  it.  There  are  other  obvious  reasons  why  the 
attachment  should  be  set  aside.  In  the  case  of  Munroe  v.  Frosh  tt  aL,  this 
aourt  held  the  following  language  :  **  The  remedy  of  attachment  is  a  stringent 
one ;  it  has  always  been  strictly  construed,  and  has  not  been  permitted,  except 
in  those  cases  where  it  is  clearly  and  fairly  applicable.'*  Now,  here  is  a  case, 
where  property  is  owned  by  four  commercial  partners,  some  of  whom  reside 
in  the  State,  and  some  of  whom  reside  out  of  the  State.  This  property  conoct- 
tutos  the  stock  in  trade,  and  is  an  essential  feature  in  the  partnership,  and  m 
strictly  liable  for  all  the  partnership  debts,  and  is  of  that  character  that  no  portion 
of  it  can  be  seized  without  seizing  the  whole. 
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It  10  parfeeUjdear,  that  the  proper^  of  a  resident  cannot  be  seized  by  a  pro- 
cess of  attachment.  The  question  then  irresistiblj  forces  itself  on  the  mind ; 
can  the  attaching  creditor  in  the  exercise  of  his  remedy  of  attachment,  violate 
the  rights  of  residents  ?  or,  will  he  be  permitted  to  trample  upon  the  rights  of 
residents,  that  he  may  enforce  the  extraordinaiy  and  harsh  power  of  attachment 
ag^nst  a  non-resident  ?  We  do  not  think  the  present  case  one  in  which  the 
remedy  of  attachment  is  clearly  and  fiurly  applicable. 

Suppose  A.  B.  and  C.  were  engaged  in  buying  and  selling  cotton,  and  that 
A.  and  B.  resided  in  the  State  of  Mississippi,  and  C.  resides  in  the  city  of  New 
Orleans,  and  that  these  three  persons  trade  without  assuming  any  common 
name.  Now,  suppose  they  purchase  one  hundred  bales  of  cotton,  and  ship 
them  to  C,  at  New  Orleans.  Query  ?  Would  the  process  of  attachment  in  a  suit 
brought  against  A.  B.  and  C.  lie  against  this  cotton  ?  If  the  decision  in  Munroe 
▼.  FroMk  et  id.  be  law,  it  certainly  would  not  lie  ?  The  attaching  creditor  would 
have  no  right,  under  any  circumstances,  to  attach  the  property  of  C.  But,  it 
will  be  said,  on  the  authority  of  Heffernan  ▼.  Brenham,  I  Ann.  146,  that  in  order 
to  sue  the  owners  of  a  steamboat,  yon  must  cite  each  one  of  the  owners. 
We  answer,  so  you  would  have  to  cite  A.  B.  and  C,  if  they  did  not  assume 
a  partnership  name.  And  it  will  be  contended  again,  that  the  case  is  not 
anakgous,  because  the  part  owner  of  a  steamboat  cannot  sell  or  part  with  more 
than  his  interest  in  the  boat,  while  C.  would  have  the  entire  control  of  the 
cotton,  and  might  sell  the  whole  of  it.  Well,  how  does  this  consideration  affect 
the  question  of  the  right  to  attach  ?  We  cannot  see  that  it  can  affect  the 
question  in  the  slightest,  and  amounts  to  a  mere  incident  that  is  peculiar  to  the 
property  which  happens  to  be  the  object  of  the  partnership.  From  considera- 
tions of  public  policy  it  has  become  the  settled  law,  that  a  part  owner  of  a 
vessel  cannot  sell  more  than  his  interest. 

The  fiict  that  persons  choose  to  engage  in  a  partnership  trade  without  assum- 
ing a  common  name,  does  not  make  them  the  less  commercial  partners.  The 
3d  section  of  article  2796  C.  C,  provides  ^*  tliat  those  who  are  engaged  in  car- 
rying personal  property  for  hire  in  ships  or  other  vessels,  sre  commercial 
partners.'*  Thb  kmguage  is  broad  and  unrestricted.  The  feature  of  solidarity, 
which  is  the  distinguisUng  mark  of  the  obligations  of  commercial  partners, 
is  equally  found  running  through  all  the  operations  and  dealings  of  owners  of 
steamboats,  carrying  personal  property  for  hire.  But,  is  the  creditor  remedy- 
less  in  the  present  case  ?  We  think  Uie  law  has  given  him  a  remedy  that  fuUy 
protects  his  rights,  without  infringing  upon  the  rights  of  others.  The  bank- 
rupU7  of  the  partnership  dissolves  it.    Art.  — ,  C.  C. 

The  article  246  Code  of  Practice,  gives  the  right  of  garnishment,  which  is  a 
modification  of  the  remedy  of  attachment.  Would  it  not  have  been  the  proper 
course  for  the  attaching  creditor  to  have  seized  the  interest  of  the  non-resident 
partners  in  the  hands  of  the  resident  partner,  and  thereby  have  provoked  a 
settlement  of  the  partnership  ?  It  appeal's  to  us,  that  this  would  have  secured 
ell  his  rights,  and  at  the  same  time  have  enabled  him  to  steer  clear  of  the 
dilemma  of  seizing  the  property  of  a  resident. 

It  appears  to  us,  that  this  case  presents  a  conflict  of  interests  and  rights ; 
and  the  question  is  this :  Is  the  resident  the  unfortunate  man  in  owning  part- 
nership property  with  non-residents,  or  is  the  attaching  creditor  the  unfortunate 
man  in  having  debtors  so  situated  that  he  cannot  exercise  the  remedy  of  attach- 
ment ?  We  think  the  court  cannot  hesitate,  when  two  parties  come  before  them 
under  these  circumstances,  to  disallow  the  extraordinary  remedy  of  attachment. 

The  property  attached  in  this  case  was  bonded  by  F.  Lesperance  alone.  So 
that  we  have  the  anomaly  of  a  resident  standing  before  this  court,  asking  that 
his  property  be  released  from  a  seizure  under  attachment,  and  that  the  writ 
of  attaduient  be  set  aside. 

The  judgment  of  the  court  was  pronounced  by 

Si.fDEix,  J.  The  petition  charges,  that  Lesperance,  a  resident  of  New 
Orieans,  and  HatUock,  Driver  and  Blood,  residents  of  Indiana,  are  liable  in 
sdido  to  the  plaintiffs,  for  certain  stores,  &;c.,  furnished  for  the  Steamer  Bride, 
owned  by  the  defendants,  and  employed  by  them  in  the  transportation  of  passen* 
gers  and  property  for  hire.  Upon  the  usual  affidavit  of  the  indebtedness  of  the 
three  last  named  persons,  and  of  their  residence  out  of  the  State,  a  writ  of 
attachment  was  obtained,  and  the  steamer  was  seized.    She  was  bonded  by 
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Bhirliy      Ltsperance^  he  acting  Id  the  bond  for  himself  and  the  other  owners.    Before 

et 

OwNKiu  OP    >"8uo  joined  a  rule  was  taken  l^  the  defendants  to  show  cause  why  the  attach* 
^n'^"'*      ment  should  not  be  set  aside.     It  was  tried  in  the  court  beiow,  and  is  pre- 
sented to  us  upon  the  following  agreed  statement  of  facts : 


At  the  date  of  the  institution  of  this  suit*  as  well  as  at  the  time  the 
claim  accrued,  the  Steamer  Bride  belonged  to  Heztkiah  Hadlock^  Joseph  A, 
Driver  and  WUliam  Bloody  who  resided,  and  yet  reside  out  of  the  State  of 
Louisiana,  viz.,  in  New  Albany,  Indiana,  and  to  Francis  Lesperancct  who  had 
ibr  many  years  previous,  and  still  resides  in  New  Orieans.  F.  Lesptramce 
owned  three-eighths  of  the  Bride.  The  steamer  Bride  was  employed  as  a 
packet  between  the  port  of  New  Orleans  and  the  city  of  Vicksburg,  Miasiasippiy 
carrying  personal  property  for  hire. 

The  district  judge,  being  of  opinion  that  the  case  fell  within  the  principle 
established  in  Munroe  v.  Frosk^  2  Ann.,  962,  made  the  rule  absolute,  and 
dismissed  the  attachment. 

The  article  2796  of  the  Civil  Code  is  in  these  words  :  "  Commercial  partner- 
ships are  such  as  are  formed,  1st.  For  the  purchase  of  any  personal  property, 
and  the  sale  thereof,  either  in  the  same  state  or  changed  by  manufacture.  2d. 
For  buying  or  selling  any  personal  property  whatever,  either  as  factors  or 
brokers.     3d.  For  carrying  personal  property  for  hire  in  ships  or  vessels." 

It  is  not  our  intention,  on  the  present  occasion,  to  attempt  the  expression  of 
an  opinion  as  to  all  the  legal  consequences  which  may  result  from  this  naked 
provision  of  the  Civil  Code.  The  state  of  our  legislation  on  the  subject  of 
shipping  is  quite  anomalous,  from  the  fact,  that  when  the  Civil  Code  was 
enacted  it  was  expected  that  a  Code  of  Commerce  would  also  be  enacted.  The 
Civil  Code  expressly  refers  to  the  contemplated  Commercial  Code  as  the  one 
which  is  to  control,  in  cases  of  repugnancy,  the  subject  of  commercial  partner- 
ship. Our  opinion  as  to  the  effect  of  article  2796  must  be  considered  as  con- 
sidered as  confined  to  the  case  before  us,  leaving  other  points  to  be  detemuned 
as  they  arise. 

Under  this  article  our  courts  have  repeatedly  held,  that  part  owners  of  vessels 
are  so  far  commercial  partners  as  to  be  liable  to  the  creditors  of  the  vessel  in 
solido.  The  doctrine  to  this  extent  may  be  considered  as  conclusively  settled* 
If  the  part  owners  are  to  be  held  commercial  partners,  for  the  purpose  of  their 
liability  to  creditors  of  the  vessel,  it  is  fair  to  give  them  as  against  those  cuedi- 
tors  the  benefit  of  that  character.  The  burden  and  the  advantage  should  go 
together.     Qui  sentit  onus  sentire  debet  et  commodum. 

When  attacked,  therefore,  as  commercial  partners,  and  charged  by  reason  of 
that  character  in  solido^  it  is  just  that  they  should  be  permitted  to  say,  aa 
against  you,  our  vessel  is  partnership  property.  Has  a  creditor,  then,  who 
charges  his  debtors  as  commercial  partners,  a  right  to  the  conservative  proceaa 
of  attachment  against  the  partnership  property  found  in  this  State,  when  one  of 
the  commercial  partners  is  a  resident  of  this  State,  and  it  does  not  appear  that 
the  partnership  domicil  is  out  of  the  State  ? 

The  remedy  by  attachment  is  a  harsh  one ;  it  ia  in  derogation  of  common 
right ;  it  is,  therefore,  strictly  construed.  What  we  said  in  Frosh  v.  MuUer^ 
is  deducible  from  the  uniform  jurisprudence  on  this  subject,  namely,  that 
attachment  must  not  be  permitted,  except  in  those  cases  where  it  is  deaiiy 
applicable.  Now,  the  object  of  our  attachment  law  is  to  enaUe  suitors  in 
our  courts  to  collect  their  debts,  from  non-residents.  The  property  of  a  reu- 
dent  debtor  cannot  be  taken  on  such  process ;   his  creditor  most  abide  the 


NEW  ORLEANS,  APRIL,  1850. 


263 


ordinaiy  coune  of  judgment  and  execntbn.    But,  if  the  creditor  ii  peitnitted      0hiklbt 
to  seize,  under  attachment,  the  property  of  a  partnership  in  which  a  rendent    qwickm  or 
citisen  is  a  partner,  is  not  the  resident  citisen  a  sufferer  ?     Is  not  the  ri^t  of     i^TKAMKR 

IS  RIDS* 

poeseasion  which  belongs  to  him  disturbed,  and  the  prosecntion  of  his  partner- 
ship business  defeated  7  Undoubtedly  they  are ;  aad,  oonseqnently,  his  privileges 
of  exemption  from  attachment  is  substantially  riolated. 

It  is  said,  the  case  of  Munroe  f .  Frosh^  is  not  identical  with  tlus.  It  is  not. 
But  the  spirit  of  that  decision  reaches  this  case,  and  authorises  us  to  say,  that 
under  a  strict  construction  of  the  attachment  law,  a  commercial  partner  resident 
here  ought  not  to  be  disturbed  by  an  attachment  of  the  partnership  property, 
at  the  suit  of  a  creditor  of  the  partnership. 

Judgment  affirmed,  with  costs. 


J.  Seohbrs,  Adtninistrator,  v.  P  A.  Lemaitrb  et  aL 

Where  the  petitioo  doef  ncvt  tbow  an  interett  in  the  plsintifF  which  he  is  proeecating,  the 

sait  wiU  be  dundsf  ed. 
Vftgne  and  general  allegatione  ere  insuAcient  to  maintain  a  a  nit. 
The  pordiaaer  at  a  Bheriff'a  tale  under  a  mortgage  ia  not  condnded  by  a  lease  which  existed 

on  the  piopert}  i  becanse  it  was  mentioned  in  the  certificate  of  the  recorder  of  mortgages 

when  the  sale  was  nut  made  sal;s)sct  to  tiie  leasci  and  the  certificate  was  given  withoat 

anthority. 

APPEAL  From  the  F'urst  District  Court  of  New  Orleans,  J.  Seghers,  p.  p. 
F.  BttUaoUf  for  defendant.     The  judgment  of  the  court  was  pronounced  by 

RosT,  J.  A  house  and  lot  belonging  to  the  defendant  Ltmailre  were  sold 
under  a  mortgage  debt  held  by  Dominique  SegherSf  and  purchased  by  Henry 
Kaym,  who  paid  to  the  sheriff  the  cash  portion  of  the  price. 

In  the  certificate  of  the  recorder  of  mortgages,  read  by  the  sheriff  at  the  time 
of  the  sale,  it  b  stated  that  Lemaitre  had  leased  the  house  and  lot  for  the  term 
of  six  years  to  Elizabeth  iSiari,  and  that  the  rent  had  been  paid  to  him  for  the 
whole  time. 

Elixaheth  Stiiti  having  refused  to  deliver  possession  of  the  prembes  to  the 
purchaser,  he  withdrew  the  payment  he  had  made,  on  giving  a  receipt  by  which 
he  bound  himself  to  refund  the  amount,  and  to  give  hb  notes  for  the  balance  as 
soon  as  the  mortgage  resulting  from  the  lease  of  the  property  to  M*Ue  Suiri 
will  be  decided  to  be  null  and  void ;  otherwise  the  adjudication  to  be  considered 
asnulL 

The  admtnbtrator  of  Damimque  Seghers^  who  has  since'  died,  instituted  the 
present  to  avoid  the  lease,  on  the  ground  that  it  b  in  fraudem  legis^  and  out  of 
the  usual  course  of  business. 

The  defendants  excepted  to  the  petition,  on  the  ground  that  it  showed  no  cause 
of  action,  and  that  the  property  mortgaged  having  been  sold  at  the  sheriff's  sale 
for  a  sum  over  and  above  the  amount  of  the  mortgage,  with  interest  and  costs, 
the  plaintiff  has  no  interest  in  the  matter.  Thb  exception  was  sustained  in  the 
oourt  below,  and  the  plaintiff  appealed. 

We  are  of  opinion  that  the  grounds  of  action  assigned  are  insufficient,  by 
reason  of  their  vagueness  and  generality ;  and  that  the  judgment  must,  for  that 
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SsoHSRi      reason,  be  affirmed.    In  making  this  dispoaition  of  the  case,  it  is  proper  to  stmte 

Lkmaitrk.     ^^  ^®  ^^  not  consider  the  purchaser  at  the  sheriff's  sale  as  being  bound  by  the 

lease,  because  it  was  mentioned  in  the  certificate  of  the  recorder  of  mortgages. 

The  sheriff  did  not  sell  the  property  subject  to  the  lease,  and  the  certificate  of 

the  recorder  was  given  without  authority. 

If  the  lease  has  not  been  recorded  as  required  by  the  act  of  1806,  or  is  sima* 
lated,  the  plaintiff  may,  at  the  request  of  the  purchaser,  undertake  to  clear  the 
property  of  that  encumbrance  even  ii  he  was  not  legally  bound  to  do  so ;  but  he 
must  allege  his  cause  of  action  with  sufficient  precision  to  put  his  adveraaries  on 
their  defence. 

Looseness  of  practice  is  a  growing  evil,  which  we  deem  it  our  duty  to 
remedy. 

The  judgment  is  affirmed,  with  costs. 


^^/^^>»^^W^W»^^^^^  »^^i^^M'N^Nr'»^*i^*^>^^'^y^i'<>'w  ^^^^0^  W^^^'Wi^"^^^   l^^> 


E.  J.  Hart  &  Co.  v.  Ship  Jane  Ross  et  al. 

0bipf  and  owners  are  liable  for  lose  and  i^jary  to  goods  riiipped,  caasei  by  had  ttuwage 

and  want  of  care. 
Vef  sels  are  liable  for  loss  and  injury  to  goods  shipped  occoning  from  improper  delay  in  not 

failing  at  the  appointed  time ;  hat  the  amoant  of  damage  mast  he  shown  by  erideuce. 

APPEAL  from  the  Fourth  District  Court  of  New  Orleans,  Strawbridge^  J. 
M,  M.  Cohen,  for  plaintiflf.    L,  C.  Duncan,  for  defendant.    The  judgment 
of  the  court  was  pronounced  by 

Si.iDsi.i.t  J-  The  plaintiff's  goods,  as  appears  by  the  bill  of  lading, 
received  in  good  order  and  condition  at  the  port  of  shipment;  but  when 
at  New  Orleans  were  in  bad  order.  The  staTes  of  casks  were  flattened  and  out 
of  shape;  boxes  crushed,  See.  There  is  no  showing  of  stress  of  weather.  Tlie 
whole  testimony  tends  irresistibly  to  the  conclusion  Uiat  the  goods  were  bndly 
stowed,  and  that  the  damage  arose  from  that  cause ;  for  which  the  ship  moat 
answer.  A  portion  of  the  claim,  as  exhibited  by  the  account  annexed  to  the 
petition,  is  for  the  leakage  of  casks  containing  liquors,  and  deterioration  or  injmy 
of  other  articles,  in  consequence  of  the  bad  stowage  and  want  of  care.  We  see 
DO  reason  to  disturb  the  allowance  made  on  this  score  by  ^e  court  below.  Bat 
there  is  a  portion  of  the  claim  which  is  not  supported  by  such  evidence  as  would 
justify  the  assessment  of  any  specific  sums,  or  even  enable  us  to  make  an 
approximate  estimate.  In  the  account  it  is  claimed  very  loosely  4s  "k>aa  sus- 
tained by  the  unreasonable  detention  of  the  vessel  after  time  advertised  to  aailt 
and  time  named  by  her  agents  in  making  contract  for  freight,  say  on  $1S00« 
$100."  It  appears  from  the  evidence,  that  the  public  advertisement  and  the 
private  assurance  to  the  plaintiffs  were  of  the  most  positive  character  as  to  the 
time  of  the  vessel's  sailing ;  but  that  these  assurances  were  disappointed  for  tb» 
convenience  and  interest  of  the  ship  owners.  The  vessel  did  not  put  to  sea  until 
about  twenty  days  after  the  time  promised.  There  was  a  good  deal  of  testimony 
going  to  show  that  transient  ships  (as  distinguished  from  packet  ships)  are  usuaBy 
wanting  in  punctuality,  and  that  the  public  do  not  rely  nor  act  upon  what  the 
agents  of  such  vessels  promise.  We  concur  with  the  district  judge,  tiiat  such 
evidence  of  usage  should  have  little  fiivor  in  courts  of  justice.    We  also  concur 
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ha  the  opiDion  that  the  voyage  was  unduly  procraetinated.     ConBidering  the  season         Hart 
of  the  year  and  the  natvre  of  some  of  the  articles,  time  was  important.     But         gHip 
the  evidence  to  the  point  of  resulting  injury  is  so  loose  and  vague  that  we  are     ^^^'^  ^<'^- 
vnable  to  allow  that  item  of  the  claim. 

It  is  therefore  decreed  that  the  judgment  of  the  district  court  be  reduced 
from  rhe  sum  of  $336  30  to  the  sum  of  $236  30,  which  sum  is  to  bear  interest 
from  the  20th  January,  1846,  until  paid,  and  that,  so  amended,  the  judgment  be 
affirmed ;  the  plaintiff  paying  the  costs  of  the  appeal.  ^ 


Susan  D.  Marcos,  f.  w.  c,  v.  Valoour  Barcas,  f.  m.  c. 

Until  a  bill  baa  been  probated  it  can  produce  no  legal  effect,  and  is  not  admiasible  in  evidence. 
'Where  a  mother  claims  as  forced  heir  of  a  deceased  child,  it  is  not  necessary  to  prove  that 

the  deceased  left  neither  descendants  nor  collaterals,  these  being  negative  propositions ; 

bat  she  mast  show  tliat  the  father  is  dead,  or  that  one  hundred  years  has  elapsed  fr6m  the 

date  of  his  birth/  to  entitle  her  to  recover  ene-half  of  the  estate. 
A  legatee  who  takes  possession  of  his  legacy  without  any  aathority  for  so  doing/  is  boand  to 

restore  the  fruits  he  has  received.    C.  C.  1629. 
Where  the  value  of  the  services  of  slaves  for  a  long  series  of  years  is  claimed,  the  expenses 

of*  rearing  the  children  are  to  be  considered  in  reduction  of  the  amount. 

APPEAL  from  the  First  District  Court  of  New  Orleans,  MeHenry^  J.  /.  C. 
Davidf  for  plaintiff.  if<  TVat'n,  for  defendant.  The  judgment  of  the  court 
was  pronounced  by 

Host,  J.  The  plaintiff  alleges  that  she  is  the  mother  aAd  only  forced  heir  of 
Disirte  Hudson,  who  died  intestate  in  1837,  learing  the  slave  Louis ,  who  has 
been  ever  since  in  the  possession  of  the  defendant ;  that  besides  being  the  forced 
hehr  of  Disiree  Hudson,  she  is  the  creditor  of  her  succession  for  funeral  expenses 
and  expenses  of  the  last  illness  paid  by  her.  She  asks  judgment  for  the  slave 
Louis,  and  his  hire  since  the  death  of  her  daughter. 

The  defendant  has  filed  a  genera]  denial;  and  has  farther  answered  that  he  was 
ID  poasesaion  of  the  slave  Louis,  as  executor  of  the  last  will  of  DSsirie  Hudson 
and  as  legatee,  with  directions  to  have  him  emancipated  as  soon  as  he  had 
attained  the  age  required  by  law.  He  further  alleges  that  the  execution  of  the 
will  has  never  been  ordered,  for  want  of  funds  to  defray  the  expenses.  There 
was  a  judgment  as  of  non-suit  against  the  plaintiff,  and  she  appealed. 

The  will  under  which  the  defendant  detains  the  slave  claimed  has  never  been 
probated,  and  until  it  is,  it  can  produce  no  legal  effect  and  is  not  admissible  in 
evidence.  C.  C.  1637.  SUwarVs  Curatory,  Row,  10  L.  R.  553.  Until  the 
win  was  probated  and  ordered  to  be  executed,  the  defendant  had  no  right  to  the 
poesessioD  and  services  of  the  slave  Louis* 

We  consider  the  admission  of  the  defendant  in  his  answers  to  interrogatories, 
that  the  plaintiff  Was  the  mother  of  Desirie  Hudson,  and  the  testimony  of  the 
three  witnesses  who  prove  the  filiation,  as  having  reference  to  the  allegations  in 
the  petition  that  the  plaintiff  is  the  mother  and  forced  heir  of  the  deceased,  or 
in  other  words,  that  she  is  her  legitimate  mother.  It  is  urged  that  she  has  not 
proved  the  heirship  alleged.  Under  the  leading  case  of  Hooter's  Heirs  v.  Tip- 
pet,  12  M.  R.  390,  the  plaintiff  was  not  bound  to  prove  that  the  deceased  left 
neither  descendants  nor  collaterals,  these  being  negative  propositions.  See  also 
Owen  ▼.  MiUhtll,  5  N.  S.  666;  Bemardine  v.  VEspSrance  et  aU,  6  N.  S.  96. 
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MARcoi  Under  die  authority  of  the  same  case,  in  order  to  9bow  that  she  was  the  onl^r 

Bakcas.  heitf  she  should  have  proved  that  the  fSither  of  DSnree  Hudson  was  dead,  or  thaft 
one  hundred  years  had  elapsed  since  his  birth.  This  omission,  however,  we  do 
not  consider  materia],  so  far  as  the  possession  of  the  slave  is  concerned.  Tlie 
plaintiff  is  the  heir  of  her  daughter  for  at  least  one-half^  and  the  defendant,  not 
being  a  just  possessor,  is  without  color  of  right  to  oppose  her  claim. 

It  is  proved  that  the  deceased  had  the  slave  Louis  m  her  possession  at  hor 
mother's  house,  and  that  after  her  death  the  defendant  took  him,  and  has  enjoyod 
his  services  ever  since.  By  his  own  showing,  he  was  a  legatee  under  the  w^ill 
of  the  deceased,  and  took  possession  of  his  legacy  of  his  own  authority;  he  is 
therefore  bound  to  restore  the  fruits  he  has  received.  C.  C.  1622.  Whee 
DSsirSe  Hudson  died,  Louis  was  a  child,  and  the  witnesses  have  set  no  value 
upon  his  services,  except  for  the  last  four  yearsw  Under  the  view  we  took  of  tiie 
value  of  the  services  of  slaves  when  claimed  for  a  series  of  years,  and  of  ^e 
expenses  of  rearing  slaves'  children,  in  the  case  of  Henry  C.  Walker  et  al»^ 

appellants,  v.  Mrs.  O.  Duverger,  Administratrix  of  F.  Wharton^  ante  p. ^ 

we  are  of  opinion  that  the  sum  of  three  hundred  dollars  is  a  reasonable  com- 
pensation for  the  services  of  the  slave  Louis,  The  plaintiff,  under  the  evidence, 
is  only  entitled  to  one-half  of  this  sum. 

The  decision  which  we  are  about  to  make  must,  of  course,  be  understood  as 
not  affecting  the  eventual  rights  of  the  slave  LouiSf  if  any  he  has,  under  the  will 
of  Disirie  Hudson, 

It  is  ordered  that  the  judgment  in  this  case  be  reversed.  It  is  further  ord«ned 
that  the  plaintiff  recover  from  the  defendant  the  slave  Loms ,  and  one  hundred 
and  fifty  doQars  damages.  It  is  further  ordered,  that  the  defendant  pay  costs  in 
both  courts. 


Van  Wart,  Son  &  Co.  i?.  H.  and  W.  Hopkins* 

Where  die  vendor  draws  a  UQ  upon  the  vendee'i  factor,  which  is  aooepted,  he  does  not 
thereby  lose  reoonrse  upon  the  yeadee  for  the  amoont  of  the  parchaae  upon  the  diehmwr 
of  tike  bill;  bat  in  lo  doing  he  ■hoaldnotiadade  in  the  biU  amoants  dne  by  other  TeBdeea : 
for  the  vendeer  upon  payment,  if  entitled  to  the  powesf  ion  of  the  bill,  which  ^onld  not 
be  given  if  odier  vendees  were  aloo  entitled  to  it. 

If  the  vendor  who  has  drawn  a  bill  c^n  vendee'i  factor,  after  aoeeptance  releaaea  the 
aoceptDr,  he  tiiereby  loees  all  reooane  npon  the  yendee  for  the  amoant  of  the  poarchase. 

APPEAL  from  the  Fourth  District  Court  of  New  Orleans.  Sirawbridge^  J. 
E.  H.  DurelU  ex  parte,  for  plaintiff,  contended :  The  judgment  of  the 
court  below  is  erroneous,  and  should  be  reversed.  Ist.  Because  Hobson  and 
Sons  were  the  agents  of  the  defendants,  and  the  debts  oridnally  due  from 
defendants  were  not  dischai^ed  by  the  drafts  accepted  by  the  Liyerpool  house. 
Chitty  on  Bills,  10th  Am.  ed.,  417,  note  C.  7  Hill,  N.Y.  Rep.  128,  Hayes  ▼.  SUme 
et  al.  2d.  Because  the  release  of  Hobson  and  Sons,  under  their  proceedings  in 
bankruptcy,  did  not  discharge  the  defendants.  See  Chitty  on  Bills,  10th  Am.  ed., 
408,  note  M ;  412 ;  421,  note  Y,  and  422,  note  C.  3d.  Because  the  defendants 
must  have  been  parties  to  the  bills  drawn  upon  Hobson  and  Sons,  to  be  affected 
by  anything  the  plaintiffs  might  do  with  regard  to  the  same.  See  Chit^  on 
Bills,  10th  Am.  ed.,  410,  note  S.  4th.  Because  the  plaintiffs,  after  notice  to  the 
defendants  of  the  insolvency  of  the  Hobsons,  acted  for  said  defendants,  and 
rightly  received  the  dividends  declared  by  Hobsons*  assignees.  See  Chitty  on 
Bills,  10th  Am.  ed.,  413,  note  U ;  411,  note  T;  421,  note  1.    6th.    The  term 
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**  reoehred  in  payment,*'  when  applied  to  the  taking  of  a  note  or  bill  for  a  prece-    Vah  Wart 
dent  debt,  does  not  import  ** novation,"  under  the  common  law;  and  the  tone  *• 

of  that  expression  by  Hohson^  in  his  evidence  taken  under  commission,  does      Homiis. 
not  in  any  degree  prejudice  plaintiffs'  claim.     See  as  to  the  force  of  said  term, 
6  Manning  &  Granger,  43.    Vol.  46  Com.  Law  Rep.  43, 44. 

The  judgment  of  the  court  was  pronounced  by 

Slidex*!.,  J.  The  plaintiffs,  who  are  manufacturers  in  Birmingham,  England, 
daim  from  llie  defendants,  merchants  in  New  Orleans,  the  balance  due  on  a 
Mie  of  hardware  in  1636,  under  the  following  circumstances.  On  the  11th 
Jane,  1836,  the  defendants  addressed  to  the  plainttfiis  the  following  letter: 
**New  Orleans,  June  11th,  1836.  Messrs.  Van  Wart,  SanSf  Co»,  Birmingham: 
Dear  sin :  Annexed  we  have  liie  pleasure  to  hand  you  an  order  for  sundries 
hi  your  line,  and  of  which  yon  will  please  put  at  your  lowest  prices ;  please  be 
particular  to  have  them  all  put  up  in  good  strong  casks,  and  forwarded  to  the 
care  of  Messrs^  Jno,  Hobsan  Sf  Sims,  Liverpool,  on  whom  you  can  draw  at  six 
months,  adding  interest  after  your  usual  credit ;  the  other  houses  to  whom  we 
gave  orders  have  an  agreement  to  extend  the  time,  and  presume  you  will  have 
no  objection  to  do  the  same.  We  wish  one  half  of  the  order  shipped  about  the 
15tii  August,  and  the  remainder  in  two  months  afterwards,  but  not  later. 
Requesting  your  attention  as  above,  yours  respectfully,   H.  6c  W.  Hopkins. 

The  plaintiffs  sent  the  goods  mentioned  in  the  order  to  Jonathan  Hobson  ^T 
Sons,  of  Liverpool,  who  forwarded  diem  to  the  defendants.  Upon  receipt  of 
tiie  goods  the  defendants  gave  to  S,  Sf  T,  Hohson  Sf  Co.,  the  New  Orleans 
branch  of  the  house  of  Jonathan  Hobson  8^  Sons,  their  notes  for  the  cost  and 
diarges  of  the  goods,  which  were  duly  paid.  The  plaintiffs  drew  two  bills  of 
eocchange  on  Jonathan  •Hobson  Sf  Sons,  at  Liverpool,  which  were  accepted, 
vnder  instructions  from  their  New  Orleans  house :  one  for  <€359  5s.  7d.,  dated 
November  1st,  1836,  at  six  months  after  date ;  and  one  for  (€273  6s.  9d.,  dated 
Januaiy  18th,  1837,  also  payable  at  six  months  after  date.  Of  the  fo^  bill  <£143 
17s.  7d.  was  drawn  on  account  of  the  goods  shipped  to  /.  Hohson  SfSoJu,  for  the 
Messrs.  Hopkins,  and  the  remainder  of  the  amount  was  for  goods  shipped  by  /. 
Hobson  4r  Sons  for  another  New  Orleans  bouse.  Of  the  second  bill  a  part  also 
(<£120  78. 4d.)  was  for  the  goods  sokl  to  the  defendants,  and  the  residue  for  goods  • 
soki  to  another  house.  When  these  bilk  matured  J.  Hobson  Sf  Co.  had  stopped 
payment.  On  the  28th  April,  1837,  the  plaintiffs  addressed  a  letter  to  the 
defendants,  who  appear  to  have  made  no  reply.  They  informed  the  Messrs* 
Hopkins,  that  /.  Hobson  if  Co.  had  failed,  and  that  they  held  two  drafts  drawn 
for  account  of  the  Messrs.  Hopkins :  ^*one  drawn  1st  November,  1836,  for  (€143 
178.  7d.,  due  the 4th  May;  and  the  other,  dated  16th  January,  1837,  for  £120 
78. 4d.,  due  2l8t  July  next ;  for  which  we  of  course  hold  you  responsible."  They 
stated  that  there  was  reason  to  believe  /.  Hobson  8f  Co.  would  in  time  pay  all 
ehduEis  in  full,  and  have  a  handsome  surplus ;  but  that  a  long  time  would  prob- 
ably be  occupied  in  winding  up  their  affairs,  and  that  if  convenient  to  the  Messrs • 
Hopkins,  a  remittance  of  part  of  the  amount  of  the  bills  would  be  accept- 
able* **They,  Messrs.  Hobson  4*  Co.,  "says  the  letter,  **are  to  collect  the  debts 
due  and  settle  all  claims,  under  the  advice  of  some  Ihree  or  four  of  their  Liver- 
pool creditors ;  and  they  propose  to  pay  five  shillings  in  the  pound  upon  all  their 
•oeeptances  as  they  fall  due,  and  to  pay  another  instalment  as  soon  as  they 
lunre  collected  funds  enough  for  that  purpose."  In  September,  1839,  the  plaintiff 
again  wn>te  to  the  defendants,  stating  that  they  had  received  from  J.  Hobson 
4r  Sons  three  instalments  of  five  shillings  in  the  pound  each,  and  requesting 
them  to  remit  the  balance.  They  describe  the  bills  in  the  same  way  as  in  their 
previona  letter,  and  say,  ''we  must  ask  you  to  remit  promptly,  and  we  will,  if 
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Yam  Waet  yon  ehoaU  wish  it,  hand  over  the  dbbunod  bilb  to  any  pefson  yon  may  appoint 
HopKiffi.  ^  receive  them ;  or  we  will  hold  them  for  yonr  accoant,  and  claim  for  yon  any 
farther  dividend  which  Messrs.  Hohscn  if  Sons  may  pay  to  their  bill  holders** 
This  revest  remain^  nnanswered,  was  reiterated  in  1841,  in  which  letter  the 
dishonored  acceptances  are  still  spoken  of  as  held  on  your  accoonL  The 
defendants  then  replied  hy  a  denial  of  any  liability. 

In  none  of  the  letters  of  the  piaipti^s  do  they  stste  the  fact  that  the  bills 
were  not  drawn  exclusively  for  accoant  of  the  defendao|s.  ^or  is  any  aHasion 
made  to  the  release  of  J.  Hobson  ^  Sons,  ThaX  the  plaintiifs  b&ve  absolutely 
released  ^em,  is  proved ;  but  the  date  of  the  deed  of  release  does  not  appear. 

It  may  be  assumed  as  the  general  role  under  the  English  law,  that  a  vendor 
agreeing  to  draw  upon  the  vendee's  banker  or  fiictor  for  the  price  of  goods, 
would  not  thereby  merely  lose  his  recourse  against  the  vendee  in  the  event  of 
the  subsequent  dishonor  of  the  bill.  But  undoubtedly  the  intention  of  the 
parties,  if  it  can  be  ascertained,  must  control  their  rights.  Here  it  is  shown  by 
the  testimony  of  S.  T.  Hohson^  one  of  the  firm  of  /.  Hobson  4*  Sonsy  that  the 
acceptances  were  given  in  payment  of  the  goods.  It  is  true  that  the  witness 
might  perhaps  be  supposed  to  have  used  this  expression  loosely,  if  his  testimony 
stood  alone.  But  it  derives  a  very  strong  confirmation  from  the  conduct  of  the 
plaintiifs.  If  they  did  not  intend  to  look  to  /.  Hobson  ^  Sons  only,  at  all  events 
after  acceptance,  how  was  it  that  they  blended  another  sale  with  that  to  defend* 
ants  ?  If  they  intended  to  look  to  the  defendants  for  their  ultimate  indemnity 
it  would  have  been  natural  and  proper  to  keep  their  transi^ctk>n  distinct.  For  in 
case  of  non-payment  and  recourse  to  the  defendants  upon  the  original  considera- 
tion, it  would  have  been  their  duty  to  hand  the  bills  ovec  to  .the  defendants,  that 
they  might  recover  .  upon  them  for  the  acceptors.  But  here  the  other  New 
Orleans  purchaser,  whose  transaction  was  blended  with  that  of  the  defendants, 
would  have  as  good  a  right  as  they  to  the  possession  of  the  bill ;  and  thus  the 
plaintififs  put  it  out  of  theur  own  power  to  give  the  defendants  the  usual 
recourse  upon  the  acceptor,  which  he  ought  always  to  have  in  a  convenient  and 
unembarrassed  form,  if  he  is  to  pay  the  person  who  has  taken  the  bilL  It  is 
proper  to  notice  In  this  connection,  that  the  plaintiffs  seem  to  have  felt  the 
danger  of  their  real  position  and  diguised  the  true  state  of  the  case  in  their 
letter  of  April,  1837.  They  tell  the  Messrs.  Hopkins  they  hold  drafts  drawn 
for  their  account  for  o8l43  17s.  7d.,  and  <3£120  78.  4d.,  as  though  they  had 
been  drawn  for  the  specific  amount  of  the  defendants'  order,  when  in  point  of 
fact  no  such  drafts  existed* 

But  if  there  be  any  doubt  upon  this  point  of  the  cause,  there  is  another  which 
is  conclusive  against  the  plaintiffs.  This  was  not  the  case  of  a  bankruptcy,  as 
erroneously  suggested  by  the  plaintiff's  counsel,  but  a  voluntary  arrangement 
made  between  /.  Hobson  Sf  Sons  and  their  creditors,  by  which  their  aneta  were 
to  be  applied  by  themselves,  under  the  supervision  of  certain  persons  selected, 
to  the  payment  of  their  liabilities.  What  the  particular  terms  of  the  inspection 
deed  were  we  are  not  informed.  But  whether  it  stipulated  a  future  release 
or  not,  the  plaintiffs  in  their  letters  were  silent  on  that  point;  they  held  out  to 
the  defendants  the  expectation  that  the  drafts  would  be  paid  in  full,  and  gave  no 
intimation  that  they  intended  to  discharge  the  acceptors.  It  now  appears,  that 
without  any  assent  or  knowledge  on  the  part  of  the  defendants,  the  plaintifia 
have  given  /.  Hobsons  S^  Sons  an  absolute  release.  In  doing  so,  they  have  lost 
their  recourse  upon  the  defendants,  if  any  they  had.  See  Camidgc  v.  Allenby, 
6  Bam.  and  Creswell,  373. 
Judgment  affirmed,  with  costs. 
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Mart,  f.  w.  c,  et  al.  v.  Daniel  L.  Bbown. 

A.  being  domiciliated  in  the  State  of  Mif sifiippi  took  ODe  of  his  glaves  to  Ohio,  and  after 
having  there  emancipated  her,  returned  with  her  to  hii  domici]  in  ^e  State  of  MiMia- 
flippL  Hdd :  That  the  itataf  of  the  flave  miut  be  determined  by  the  laws  of  Miifisfippi, 
under  which  tiie  emancipation  waa  invalid. 

APPEAL  from  the  District  Coart  of  Concordia,  Farrar^  J.  A,  N.  Ogdetif 
fer  plaintiffs,  contended :  The  exception  pleaded  that  the  petitioners  are 
held  in  slavery  by  the  administrator  of  Read's  estate  in  Mississippi,  and  that  the 
courts  in  this  State  have  no  jurisdiction  to  decide  on  their  claim  to  freedom,  has 
DO  weight  whatever.  The  right  to  freedom  is  a  vested  personal  right  which 
exists  and  may  be  asserted  wherever  the  person  is,  or  wherever  he  goes.  See 
case  of  Rankin  v.  Lydia^  2  Marshairs  Rep.  467.  Wheeler,  Law  of  Slavery,  389. 

The  administrator  has  no  claim  to  the  petitioners  as  assets  in  his  hands, 
because  the  emancipation  being  effectual  against  James  Read,  whose  estate  he 
administem,  it  is  equally  so  against  his  hours  and  representatives.  Ferguson  et 
al,  y.  Sarah,  4  J.  J.  Marshall's  Rep.  103.     Wheeler,  Law  of  Slavery,  280. 

That  the  petitioners  were  voluntarily  taken  to  Ohio  by  their  former  master, 
and  that  slavery  is  not  tolerated  there,  andtliat  this  was  done  with  the  intention, 
coupled  with  the  fact,  of  giving  them  their  freedom,  is  fully  proved;  they  became 
ipso  facto  free  and  could  not  again  be  reduced  to  slavery.  Marie  Louise  v. 
MarioU  8  L.  R.  475.  If  the  owner  of  a  slave  remove  him  from  a  slave  State  to 
a  State  where  slavery  is  not  tolerated,  ammo  morandi,  the  slave  becomes  ipso 
facto  free.  Lunsford  v.  Coquillion  2  M.  R.,  N.  S.,  401.  A  fortiori,  this  effect 
is  produced  if,  while  there,  he  expressly  emancipates  the  slave. 

All  presumptions  in  favor  of  personal  liberty  ought  to  be  made.  Oatfitld  v. 
Waring,  14  John's  Rep.  188. 

The  administrator  and  heirs  of  Read  are  estopped  to  deny  the  plaintiffs'  claim 
to  liberty.  See  case  of  Rankin  v.  Lydia,  2  MarshaU's  Ky.  Rep.  467.  The 
emancipation  having  taken  place  in  the  State  of  Ohio,  there  is  no  principle  of 
courts  which  requires  the  court  to  regard  the  statute  of  Mississippi  on  the 
subject. 

Stacy  and  Sparrow,  for  the  defendant,  contended  :  The  defendant  introduced 
in  evidence  the  47th  section  of  chapter  11,  on  p.  166  of  Howard  and  Hutchison's 
Digest  of  the  Laws  of  Mississippi,  which  provides,  in  substance,  that  no  act  of 
emancipation,  whether  mortis  causa  or  tn^er  vivos,  shall  be  lawful,  or  have  effect, 
unless  the  person  or  persons  passing  the  act  shall  prove  to  the  satisfaction  of  the 
General  Assembly,  (Legislature,)  that  such  slave  or  slaves  have  done  and  per- 
formed some  meritorious  act  for  the  benefit  of  such  owner  or  owners,  or  some 
distinguished  service  for  the  benefit  of  this  (the)  State,  and  the  last  will  and  testa- 
ment or  other  instrument  in  writing,  shall  not  have  validity  until  the  same  shall 
be  sanctioned  by  an  act  of  the  Qeueral  Assembly,"  &c. 

Judgment  was  rendered  in  favor  of  the  plaintiffs,  overruling  the  exception  of 
tihe  defendant,  and  on  the  merits  declaring  the  plaintiff  to  have  been  legally  eman- 
cipated, and  to  be  free. 

In  the  first  place,  neither  the  act  of  emancipation  passed  in  Adams  county,  Mis- 
sissippi nor  that  in  Cincinnati,  even  recites  any  meritorious  act  done  by  the  slave 
for  the  owner,  nor  any  distinguished  service  rendered  to  the  State.  In  the  second 
place,  no  such  fact  was  ever  proved  to  the  satisfaction  of  the  General  Assembly ; 
and  thirdly,  the  act  of  emancipation,  nor  either  of  them,  has  ever  been  sanctioned 
by  the  Legislature  (General  Assembly.)  How  then  can  it  be  pretended  that  the 
act  of  emancipation  is  valid  ? 

The  emancipation  took  place  in  Ohio.  It  is  to  be  observed,  that  Read  and  the 
stares  where  then  all  residents  of  the  State  of  Mississippi,  and  they  were  in  his 
possession.  He  removed  them  from  the  State  with  tjie  express  and  avowed 
Intention  of  emancipating  them  and  bringing  them  back ;  in  other  words,  of 
evading  and  defrauding  the  laws  of  the  State  of  Mississippi.  He  did  pass  an  act 
of  emancipation  of  them  in  the  State  of  Ohio,  and  brought  them  back  with  him 
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Mart  to  Missiasippi  in  five  or  six  weeks'  time  after  he  left  it.  The  case  of  Hinds  et  aL 
^.^^  V.  Breazeale  tt  aL,  2  Howard's  Miss.  Rep.  841.  is  in  eveiy  respect  applicable 
to  the  present,  and  decides  it.  Nomine  mutato,  de  te  fahvla  narraiur.  In  that 
case  there  was«  in  addition,  a  wiU  of  the  deceased,  recognising  and  confirming 
the  emancipation  made  in  Ohio.  In  this  case,  as  in  that,  the  negroes  were  slaves 
in  Mississippi ;  they  and  their  owners  were  residents  of  that  State.  In  both, 
they  removed  tiiem  from  the  State  to  Ohio,  for  the  purpose  of  emancipating 
them  there  and  bringing  them  back.  In  both  cases  they  did  emancipate  them 
there,  and  immediately  bring  them  back  to  Mississippi. 

If  they  had  never  ceased  to  be  slaves  under  the  laws  and  jnrisprodence  of 
Mississippi,  we  must  be  pardoned  if  we  confess  our  inability  to  understand  how 
their  being  hired  by  the  administrator  of  JUaeL,  in  Mississippi,  in  1848,  to  a  citi- 
zen of  Louisiana,  or  to  be  employed  in  Louisiana,  could  give  them  their  freedom. 
Yet  it  is  understood  that  this  is  tike  ground  on  which  the  judgment  of  the  district 
court  is  based. 

The  judgment  of  the  district  court  is  asked  to  be  reversed  with  costs,  and  one 
given  for  the  defendant,  pkcing  the  plaintiffs  in  his  possession  as  slaves  belonging 
to  the  succession  of  James  Read. 

The  judgment  of  the  court  was  pronounced  by 

EusTis,  C.  J.  This  is  a  suit  in  which  the  plain tifl^,  a  woman  of  cobr,  sues 
for  her  freedom  and  that  of  her  four  children. 

The  defendant,  who  is  the  administrator  of  the  estate  of  James  Read,  late  oC 
Adams  county,  Mississippi,  hired  out  the  phiintitfs  to  A.  S.  Britton^  in  the  State 
of  Mississippi,  to  be  employed  at  labor  in  the  parish  of  Concordia  in  this  State. 

The  freedom  of  the  plaintiflfs  is  claimed  under  an  act  of  emancipation  executed 
by  their  former  master,  James  Read^  in  the  State  of  Ohio,  in  the  year  1846.  Tlie 
district  court  decided  in  fiivorof  the  plaintifls;  and  from  this  judgment  the  defen- 
dant has  appealed. 

The  domicil  of  James  Read  was  in  Adams  county,  Mississippi,  where  his 
succession  wss  opened,  and  the  status  of  ttie  plaintiflls  under  the  state  of  iacts 
exhibited,  can  be  determined  under  no  other  laws  than  those  of  Mississippi. 
They  were  bom  slaves,  and  it  is  in  evidence  that  Read  took  them  from  his 
domicil  in  Mississippi  to  Ohio,  for  the  purpose  of  liberating  them  from  slavery, 
and,  after  having  executed  the  act  of  emancipatbn  in  Ohio,  returned  with  them 
to  his  place  of  residence  in  Mississippi.  Was  the  status  of  the  plaintifiTs  changed 
by  this  fact,  according  to  the  laws  of  Mississippi  ? 

In  the  case  of  Hinds  v.  Brazeale^  2  Howard's  Rep.  837,  a  principle  is  set- 
tled which  controls  this  case.  B.  left  the  State  of  Mississippi  for  Ohio,  and  took 
with  him  a  slave  woman  and  her  son  for  the  purpose  of  emaocipating  them,  and 
with  the  intention  to  bring  them  back;  after  having  executed  the  act  of  emanci- 
pation, he  returned  with  the  slaves  to  the  State  where  he  resided  until  the  time 
of  his  death.  In  his  will  he  recited  the  act  of  emancipation,  and  declared  his 
intention  to  ratify  it ;  he  devised  his  property  to  the  emancipated  son  of  the 
womaUf  whom  he  stated  to  be  his  own  son.  It  was  l^eld,  that  the  deed  of  eman- 
cipation was  void,  being  a  contract  made  in  Ohio,  in  violation  and  fraud  of  the 
laws  of  Mississippi,  and  calculated  to  injure  the  State  and  its  citizens,  and  set 
a  dangerous  example,  since  no  owner  could  emancipate  his  slave,  except  by 
proper  deed  or  will,  and  proof  of  meritorious  services  to  the  Legialatare,  which 
must  ratify  the  emancipation.  See  the  case  of  Cole  v.  Lucas,  2d  Ann.  953. 
Judgment  of  Sir  William  Scott,  in  the  case  of  the  slave  Chace,  2  Hazzard  Rep. 
94. 

The  judgment  of  the  district  court  is  therefore  reversed,  and  ji 
dered  for  the  defendant,  with  costs  in  both  courts. 
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RoBB&T  Sbawell  V.  Kby  and  Johnson. 

Dim  who  is  a  party  to  a  joiat  and  ferera]  note  cannot  be  oompelled  to  amwer  to  a  gnit 
broogfat  amaisstliu  oo-obUgor  and  fainwelf  in  another  paruh  from  the  one  in  which  he  ia 
ooiBicued* 

Where  the  defendant  pleads  hi«  donucit  in  another  parish,  and  tihe  plea  is  sustained,  die 
plaintiff  cannot,  after  appeding  the  ease,  have  the  appeal  dismissed  at  the  defendant's 
eosts,  beoanse  tfie  defendant  has  sabseqaendy  Tolantarily  answered  to  die  merits  in  the 


APPEAL  from  the  District  Court  of  AscensioD,  Randall,  J-  J*  A.  Man, 
ning,  for  plaintiff.  C.  A.  Johnson,  for  defendant.  The  judgment  of  the 
court  was  pronounced  by 

Slidell,  J.  Suit  was  brought  against  the  defendants  in  the  District  Court 
for  the  parish  of  Ascension  upon  their  joint  and  several  promissory  note.  It 
was  alleged  in  the  petition,  that  Johnson  resided  in  that  parish,  and  Key  in  the 
parish  of  Lafourche  Interior.  Key  excepted  to  the  jurisdiction.  The  excep- 
tion was  properly  maintained.  The  plaintiff  took  an  appeal,  and  now  moves  the 
diffmissal  of  his  appeal  at  the  costs  of  the  appellee,  upon  tiie  ground  that  since 
the  appeal  was  taken.  Key  has  pleaded  to  the  merits  in  the  court  below,  and 
thus  voluntarily  submitted  himself  to  the  jurisdiction  of  the  court  for  Ascension. 
Key  had  a  ri^t  to  except,  and  the  plaintiff  had  a  right  to  appeal  from  the  judg- 
ment sustaining  the  exception.  After  the  appeal  was  taken,  Key  had  a  right, 
if  the  pfaiintiir  assented,  to  waive  his  privilege  of  being  sued  at  his  domicil,  and 
join  issue  in  the  cause.  But  his  doing  so  is  obviously  no  reason  for  mulcting 
him  in  the  costs  of  an  appeal  taken  by  his  adversary  from  a  judgment  lawfully 
rendered  in  the  appellee's  favor.  The  appellant  does  not  question  the  correctness 
of  tho  judgment;  and  as  he  asks  a  dismissal,  we  shall  grant  it  at  his  own  costs. 

It  is  therefore  decreed,  that  the  appeal  be  dismissed,  at  the  costs  of  the 
appellant. 


F18HBB,  BuBOXss  &  Co.  v«  Whbblsb  and  Ellis. 

The  Btate  insolvent  laws  do  not  extend  to  a  contract  made  in  another  Btate,  and  to  be  there 
eocecnted  between  citisens  of  other  States ;  and  a  discharge  under  those  laws  does  not 
eixtingnish  the  remedy  against  the  fatore  property  of  the  debtor  who  has  taken  the  benefit 
of  them. 

The  laws  of  Loaisiana  relsting  to  the  vofaintary  snrrender  of  property  by  insolvent  debtors, 
date  no  fhrtiier  back  than  1817.  They  are  oonseqnnetly  controlled  l^  the  inhibition  con- 
tained in  the  Coostitntion  of  the  United  States  against  the  passage  of  laws  by  the  States 
impairing  the  obligation  of  contracts. 

APPEAL  from  the  Fourth  District  Court  of  New  Orleans,  Stratvhridge,  J. 
A.  D.  Rozier,  for  plaintiffs,  contended :  The  appellants  contend,  that  there 
is  error  in  the  judgment  of  the  court  a  qud  in  not  entertaining  jurisdiction  of 
this  suit,  and  in  dismissing  it. 

The  insolvent  laws  of  mis  State  are  inoperative,  so  far  as  this  contract  is  con- 
cerned.   It  is  not  maintained,  that  whera  a  debt  has  been  contracted  after  the 


272  SUPREMfi  COURT  OF  LOUISIANA. 

Fi.iHCR       passing  of  an  insolvent  law,  and  the  debt  was  contracted  within  the  State,  and 
^-  between  citizens  of  the  State,  the  discharge  of  the  defendant  would  not  be  a  bar 

HKKLER.  ^  ^^  g^j^^  rpjj^  obligation  sued  on  was  not  conti-acted  in  this  Stnte.  If  our 
insolvent  laws  were  merely  tantamount  to  the  cessio  bonorum  of  the  Roman  law, 
which  only  exempted  the  person  of  the  debtor  from  imprisonment,  there  would 
be  no  objection  to  them ;  but  they  go  much  furtber,  and  in  certain  contingencies 
release  or  discharge  the  debt,  and  exempt  the  future  acquisitions  of  the  debtor 
from  execution  for  the  debt.  The  article  C.  C.  2173  is  thus  worded  :  *'a  cession 
of  proiierty  discharges  all  the  debts  which  the  debtor  placed  on  his  bilan,  inda- 
ding  those  arising  from  offences  and  quasi  offences,  provided  a  majority  of  his 
creditors  in  number,  and  who  are  also  creditors  for  more  than  the  half  of  the 
whole  sum  due  by  him,  agree  to  such  dischai'ge/^ 

This  makes  our  insolvent  laws  coine  within  the  constitutional  prohibition,  and 
they  impair  the  obligation  of  contracts.     No  State  can  impair  the  oUigation  of 
contracts. 

The  appellants  cannot  be  forced  to  become  parties  to  the  insolvent  proceedings. 
If  so,  then  the  debtora  under  the  article  2173^  cotfld  obtain  a  full  discharge' from 
the  debt,  and  thereby  exempt  their  future  acquisitions  from  execution  for  the 
debt.  This  cannot  be  done.  The  debt  was  contracted  out  of  this  State,  to  be 
executed  out  of  this  State,  and  the  obligation  was  entered  into  by  and  between 
citizens  of  another  State.  The  application  of  the  defendants  for  the  benefit  of 
the  insolvent  laws  of  this  State  can  have  no  reference  or  application  to  the  debt 
sued  on  in  the  court  a  qud.  At  the  time  the  paities  contracted  they  had  not  in 
view  the  insolvent  laws  of  this  State.  They  cannot  be  supposed  to  have  been 
incorporated  in  their  contract,  as  is  the  case  when  the  debt  is  contracted  within 
the  State,  and  between  citizens  of  the  State. 

The  result  of  the  decisions,  says  Judge  Story,  (3  Com.  Const.  U.  S.  15,  256,) 
is,  that  State' insolvent  laws  lawfully  apply,  1st.  to  all  contracts  made  within  the 
State,  between  citizens  of  the  State ;  2d.  they  do  not  apply  to  contracts  made 
within  the  State,  between  a  citizen  of  the  State  and  a  citizen  of  another  State  ; 
3d.  nor  to  contracts  not  made  within  the  State ;  and  the  contracts  so  protected 
are  equally  so  from  prospective  as  well  as  retrospective  legislation.  See  Kent's 
Com.,  vol.  1,  p.  422. 

Can,  therefore,  these  creditors,  citizens  of  the  State  of  Missouri,  be  forced  to 
enter  into  the  concurso,  and  thereby  enable  the  insolvents  to  obtain  a  discharge 
of  the  debt  ?  The  appellants  think  not,  and  maintain  that  there  was  error  in  the 
judgment  of  the  court  a  qud. 

But  even  if  we  did  not  incur  the  risk  of  these  debtors  obtaining  this  discharge* 
still  our  insolvent  laws,  so  far  as  this  debt  is  concerned,  are  totally  inoperativov 
for  the  reasons  set  forth  above. 

Frank  Haynes,  for  the  defendants,  contended :  The  question  is  narrowed  to 
a  single  point.  Shall  Kinfir  and  Fisher  be  bound  by  the  insolvent  proceedings 
had  by  defendants  before  the  Third  District  Court,  King  and  Fisher  being  absent 
creditors  residing  in  the  State  of  Missouri  ? 

The  appellees  contend,  that  King  and  Fisher  are  bound  by  said  proceedings* 
for  this :  1st.  King  and  Fisher  are  placed  on  insolvent's  bilan  for  note  sued  on. 
2d.  That  an  attorney  was  appointed  by  the  court  to  represent  the  absent  cre- 
ditors. Notice  and  citations  were  served  on  him  by  the  sheriff.  That  King 
and  Fisher  were  represented  in  the  concurso  by  P,  S.  Warfitld^  attorney, 
appointed  to  represent  the  absent  creditors,  Olney  v.  Walker ^  12  L.  R.  247. 
3d.  The  plaintiffs  have  attempted  to  enforce  their  claim  in  the  tribunals  of  this 
State ;  therefore  they  should  be  bound  equally  with  one  who  has  resided  here. 
Should  one  who  is  a  non-resident  claim  a  greater  privilege  than  our  own  citi- 
zens ?  This  subject  was  fully  discussed  and  settled  in  the  case  of  Ray  v.  Cannon^ 
2  N.  S.  26.  4th.  That  the  insolvent  laws  of  Louisiana  do  not  grant  an  absolute 
remission  of  the  debt.  It  releases  the  debtor  from  imprisonment,  but  does  not 
extinguish  the  debt.  Union  Bank  v.  Bagley,  10  R.  R.  43.  5th.  That  the 
placing  plaintiffs,  or  rather  King  and  Fisher,  on  the  bilan,  their  claim  being 
acknowledged,  they  are  the  same  as  judgment  creditora,  so  far  as  the  distribution 
of  the  effects  surrendered,  or  the  amount  the  insolvent  micht  be  possessed  of,  were 
he  fortunate.  Femez  y  Carille  v.  Bank  of  the  United  States^  10  R.  R.  164. 
6th.  That  the  judge  of  the  court  a  qud  properly  ordered,  that  these  proceedings 
be  cumulated  with  the  insolvent  proceedings  before  the  Third  District  Court  of 
New  Orieans.  That  King  and  Fisher  were  paities  to  the  concurso  by  repre- 
sentation of  the  attorney  appointed  by  the  court. 
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The  judgment  of  the  court  was  prooounced  by  Fishkr 

EusTis,  C.  J.  This  is  an  action  on  a  iiromiseory  note  drawn  by  the  defen-  Whsxlji«. 
dantB  in  favor  of  King  and  Fisher,  (who  are  the  real  plaintiffs  in  interest,)  in  the 
State  of  Missouri,  and  payable  at  the  bank  of  said  State  in  St.  Louis.  All  the 
parties  were  at  the  date  of  the  note  citizens  of  that  State.  The  defendants 
afterwards  removed  to  this  State,  and  established  themselves  in  business  in  New 
Orleans.  Previous  to  the  institution  of  this  suit  they  applied  to  the  Court  of 
the  Third  District  of  New  Orleans  for  the  benefit  of  the  laws  relative  to  the 
▼ohintary  surrender  of  property.  The  cession  of  their  property  was  accepted 
by  the  judge,  and  the  sheriff  was  appomted  syndic  of  their  estate.  These  facts 
and  the  order  of  the  district  judge  staying  aU  proceedings  against  the  person  and 
property  of  the  insolvents,  were  pleaded  by  the  defendants  in  bar  of  the  plaintiffs' 
action. 

The  judge  of  the  Fourth  District  Court  of  New  Orleans,  in  which  that  suit 
was  instituted,  sustained  virtually  the  exception  of  the  defendants,  and  trans- 
ferred the  proceedings  to  the  Third  District  Court,  decreeing  that  the  plaintiffs 
be  precluded  from  proceeding  in  the  court  in  which  it  was  then  pending.  From 
this  judgment  the  plaintiffs  have  appealed* 

The  regularity  of  the  insolvent  proceedings  has  not  been  impngned ;  and  it 
^>pear8  that  King  and  Fisher,  to  whom  the  note  belongs,  were  placed  on  the 
schedule  of  the  insolvents  as  creditors  for  the  amount  thereof.  The  question 
on  which  this  case  has  been  presented  in  the  argument  of  counsel  is,  whether 
King  and  Fisher  are  bound  by  the  insolvent's  proceedings  had  in  New  Orleans, 
they  as  weU  as  the  defendants  having  been  citizens  of  Missouri  at  the  time  of 
the  making  of  the  note,  and  the  note  having  been  executed  and  made  payable  in 
the  said  State.  The  case  has  been  argued  by  the  counsel  on  both  sides  as  resting 
on  authority,  and  the  argument  has  been  confined  to  the  authorities  cited. 

We  think  the  rule  to  be  settled,  that  the  State  insolvent  laws  do  not  extend  to 
a  contract  made  in  another  State,  and  to  be  there  executed  between  citizens  of 
other  States ;  and  that  a  dischfirge  under  these  laws  does  not  extinguish  the 
remedy  against  the  future  property  of  the  debtor  who  has  taken  the  benefit  of 
them.  The  point  has  been  repeatedly  decided  in  express  terms.  Witt  v.  Folletf 
4  Wendell,  458 ;  and  cases  cited  by  counsel.    2  Wendell,  458,  same  case. 

It  is  true,  as  contended  for  by  the  counsel  for  the  defendants,  that  the  late 
Supreme  Court  held,  that  the  inhibition  contained  in  the  Constitution  of  the 
United  States  against  the  passage  of  laws  by  the  States  impairing  the  obligation 
of  contracts,  did  not  apply  to  the  Spanish  laws  originally  in  force  in  Louisiana,  or 
to  the  laws  of  the  Territorial  Oovemment  relating  to  insolvent  debtors,  but  to  laws 
enacted  by  States  of  the  Union  exclusively.  But  the  Spamsh  laws  have  been 
repealed,  and  the  laws  of  the  State  relating  to  the  proceedings  in  case  of  volun- 
tary surrender  of  property  by  debtors,  not  in  actual  custody,  of  which  the  defen- 
dants have  sought  the  benefit,  date  no  further  back  than  the  year  1817,  subse- 
quent to  the  admission  of  Louisiana  into  the  Union.  The  Code  of  1808  is  also 
repealed  by  a  statute  of  1828,  except  as  to  some  articles  which  have  no  reference 
to  the  present  subject.    Laws  of  1828,  No.  40. 

The  defendants  obtained  no  discharge  from  their  creditors,  but  have  pleaded 
tfaebr  appfication  for  the  benefit  of  the  insolvent  laws,  the  acceptance  of  the 
cession  of  property,  and  the  stay  of  proceedings  ordered  by  the  district  judge 
on  accepting  the  cessbn ;  which  raises  the  question  before  stated,  whether  the 
plaintifib  are  bound  by  the  insolvent  proceedings  of  the  defendants. 

36 


274  SUPREME  COURT  OF  LOUISIANA, 

Fisher  It  seems  to  follow  Decessarily,  horn  the  rule  above  stated,  as  the  plaiotifis  did 

Whkxlkr.  °o^  attempt  to  reach  the  property  vested  in  the  creditors  by  the  cession  made  by 
the  insolvents,  but  merely  asked  for  judgment  on  their  debt,  the  proceedings  in 
insolvency  are  no  legal  impediment  to  the  plaintifTs  action. 

The  judgment  of  the  district  court  is  therefore  reversed,  and  the  case  remanded 
for  a  new  trial,  with  directions  to  the  judge  to  proceed  therein  according  to  law; 
the  appellees  paying  the  costs  of  this  appeal. 


.6  K4 

48  1464' 


Gborge  W.  Campbell  v.  Thomas  Slidell. 

A  syndic  acquires  from  an  insolvent  no  greater  rights  than  the  insolvent  himself  possessed: 
and  where  the  insolvent  had  snrrendered  all  his  interest  in  certain  lots,  and  the  syndic 
sellfl  in  conformity  with  that  description*  the  parchacer  cannot  claim  a  foarth  interest  which 
the  insolvent  had  previoasly  conveyed,  although  the  title  had  not  been  recorded  in  die 
parish  where  the  property  was  situated. 

APPEAL  from  the   (late)   District   Court  for  the  First  Judicial  District, 
Buchanaih  J-    •/•  Fanmater,  for  plaintiif.     E.  A.  Bradford,  for  defendant. 

The  opinion  of  the  court  (SliddU  J.  declining  to  sit  in  the  case,  being  inter- 
ested) was  pronounced  by 

EusTis,  C.  J.  On  the  4th  November,  1836,  Martin  Gordon,  Jr.  and  John 
McHenry,  bought  from  H,  C,  Cammack  and  Thonuu  Duron,  in  the  city  of 
New  Orleans,  three  lots  of  ground  adjoining  each  other  in  the  rear  of  suburb 
La&yette,  having  a  front  of  about  one  thousand  feet,  and  extending  about  four 
thousand  feet  in  the  swamp,  where  they  terminated  in  a  point.  The  price  was 
twenty-five  thousand  five  hundred  dollars,  payable  In  one,  two  and  three  years. 
Each  of  the  purchasers  gave  his  six  notes  endorsed  by  the  other  for  $2125. 

On  the  8th  of  July,  1838,  Gordon  conveys  to  the  plaintiff  one  undivided  fourth 
of  this  property.  The  price  we  infer  to  have  been  the  sum  of  96375,  being 
the  amount  of  three  of  the  notes  given  by  Gordon  for  the  purchase,  two  of 
which  It  is  acknowledged  in  the  act  the  plaintiff  had  paid,  and  one  of  which  he 
assumed  to  pay.  The  conveyance  was  made  in  consequence,  it  would  appear,  of 
a  previous  agreement  between  the  parties  ;  and  we  do  not  understand  it  to  be 
contested  that  the  price  was  folly  paid  by  the  plaintiff  for  the  one-fourth  interest 
in  the  land  thus  conveyed  to  him.  The  act  of  conveyance  was  only  recorded  in 
the  office  of  the  recorder  of  mortgages  in  the  pariah  of  Jefferson,  where  the 
land  was  situated,  on  the  12th  December,  1840,  without  being  registered  in  the 
office  of  the  parish  judge  or  of  a  notary  public  in  that  parish. 

On  the  20th  February,  1640,  Gordon  presented  his  petition  praying  for  the 
benefit  of  the  laws  made  in  iavor  of  debtors  in  actual  custody.  In  his  schedule 
of  effects  he  placed  one  undivided  fourth  interest  in  the  property  purchased  by 
McHenry  and  himself  from  Dixon  and  Cammack,  and  afterwards  assigned  to 
the  syndic  all  his  right,  title,  and  interest  in  the  property  set  forth  in  the 
schedule. 

The  syndic  in  selling  the  property  of  the  insolvent,  instead  of  describing  the 
interest  in  those  lots  as  one  undivided  fourth,  advertised  and  sold  all  the  right, 
title,  and  interest  of  Gordon  in  the  property  purchased  of  Dixon  and  Cammack* 
Under  this  denomination  the  interest  of  Gordon  was  adjudicated  to  the  defen- 
dant, who  ceding  the  purchase  to  another,  the  conveyance  was  made  to  the 
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latter.  Bat  as  the  defendant  was  under  the  necessity  of  taking  back  the  land,  for  Campbell 
the  purpose  of  this  suit,  he  may  be  considered  as  holding  under  the  adjudica-  slidkll. 
tioo  and  conveyance  of  the  syndic.  The  conveyance  bears  date  the  16th  Octo- 
ber, 1840,  and  was  recorded  in  the  parish  of  Jefferson  on  the  1 7th  November, 
1841.  It  purports  to  convey  to  the  purchaser  all  the  right,  title  and  interest  of 
Oardon,  and  of  the  syndics  and  creditors,  by  virtue  of  the  cessbn  mnde  by  the 
iosotveot  in  and  to  the  lots  before  described. 

The  present  suit,  though  in  the  form  of  an  action  of  jactitation,  has  resolved 
itself  into  a  petitory  action  as  to  the  ownership  of  the  undivided  fourth  interest 
sold  by  Gordon  to  the  plainUff  before  his  failure — the  conveyance  of  which  was 
not  recorded  in  the  parish  where  the  property  was  situated.  The  plaintiff  claim- 
ing under  this  title,  and  the  defendant  under  the  adjudication  made  by  the  syndic 
of  this  interest  as  the  property  of  the  insolvent. 

The  case  was  submitted  to  a  jury,  who  found  a  verdict  in  favor  of  the  plain- 
tiff; the  district  judge  refused  to  disturb  the  verdict,  though  of  opinion  that  the 
ease  was  with  the  defendant  on  the  merits,  preferring  to  refer  it  to  this  court 
for  final  adjudication.  Judgment  was  rendered  accordingly  in  fiivor  of  the  plain- 
tiff, and  the  defendant  has  appealed. 

The  case  has  been  argued  veiy  elaborately,  but  from  the  commencement  of 
the  discussion,  it  appeared  to  us  that  one  of  the  grounds  taken  by  the  counsel 
for  the  plaintiff,  controlled  completely  its  result. 

It  is  contended  by  the  counsel  for  the  defendant,  that  by  the  cession  of  Gordon^ 
an  his  property  not  alienated  according  to  the  forms  of  law  became  vested  in 
the  syndic,  and  that  all  the  interest  acquired  by  Gordon  by  his  original  purchase 
passed  by  the  syndic's  sale  to  the  purchaser  at  that  sale  ;  and  several  decisions  of 
the  Supreme  Court  are  referred  to  in  support  of  that  position.  We  do  not  find 
these  decisions  to  be  to  the  effect  contended ;  but  only  as  laying  down  the  rule  that 
the  property  and  rights  of  insolvents  pass  by  the  cession  to  the  creditors,  whether 
they  be  stated  in  the  schedule  or  not.  The  statutes  relating  to  insolvency 
require  them  to  be  particularly  set  forth  to  their  full  extent  in  the  schedule  filed 
by  the  debtor ;  but  he  is  only  obliged  to  put  upon  it  the  property  which  beJongs 
to  him,  together  with  his  rights,  present,  future  and  contingent.  He  cannot  put 
upon  his  schedule,  nor  can  he  cede,  nor  his  creditors  acquire  through  him,  that 
which  does  not  belong  to  him.  The  schedule  is  made  under  oath,  and  is 
appended  to  the  application  of  the  insolvent  for  the  benefit  of  the  insolvent  laws. 
In  the  present  case,  the  insolvent  was  in  actual  custody,  and,  under  the  statute, 
before  being  discharged  was  bound  to  re-affirm,  under  onth.  the  correctness  of 
the  return  of  his  property  and  rights  set  forth  in  his  schedule.  We  think  the 
insolvent  was  not  permitted  to  place  in  his  schedule,  as  his  property,  the  fourth 
of  the  lots  which  he  had  sold  to  the  plaintiff.  That  interest  which  he  had  sold 
ceased  to  belong  to  him,  whether  the  plaintiff  recorded  his  title  in  the  parish 
where  the  lots  were  situated  or  not.  We  apprehend  that  a  matter  like  this  is  of 
frequent  occurrence  in  this  city,  where  so  large  a  portion  of  property  holders 
habitually  resort,  and  estates  out  of  the  parish  of  Orleans  are  bought  and  sold. 
It  is  the  business  of  the  purchaser  to  record  his  act  of  sale,  if  he  chooses,  in  the 
parish  where  the  land  is  sitoftted ;  but  if  this  is  not  done,  we  do  not  see  how  the 
fiulure  to  record  the  deed  gives  the  seller  any  right  in  the  property  sold.  True, 
he  may  swindle  the  purchaser  by  selling  it  again,  if  the  act  be  not  recorded,  and 
the  law  wifl  protect  the  second  purchaser,  if  he  be  in  good  faith  and  without 
notice ;  and  true,  the  judgment  creditors  of  the  seller  may  acquire  a  mortgage 
on  it  by  recording  their  judgments.     But  we  do  not  understand  that  the  privilege 
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Campbell  thiu  gireo  by  the  regiitrjr  laws,  from  motiTes  of  public  policy,  to  the  second 
Slidcll.  purchaser  or  the  creditor,  recognises  any  right  in  the  seller,  after  he  shall  hare 
completed  the  sale  and  thereby  parted  with  his  property. 

We,  therefore,  conclude  that  Gordam  placed  upon  hb  schedule  all  the  interest 
in  those  lots  which  belonged  to  htm,  and  which  he  had  a  right  to  convey  to  his 
creditors,  to  wit,  one  undivided  fourth  thereof,  and  that  the  creditors  by  the  ces- 
sion, whether  it  was  on  the  schedule  or  not,  could  acquire  no  more  from  him. 

In  the  act  of  sale  from  the  syndic,  no  other  right,  title,  or  interest  in  the  lots 
purports  to  be  transferred,  except  those  derived  from  the  cession ;  and  it  follows, 
as  the  defendant  acquired  none  others,  the  interest  which  he  holds  by  his  pur* 
chase  is  the  one-fourth  only  which  Gordon  placed  upon  his  schedule  as  his 
proper^,  and  that  he,  the  defendant,  has  no  right  in  law  to  question  ttie  title  of 
the  plainti^"  in  the  other  fourth,  which  he  purchased  from  the  insolvent  before  his 
foilure. 

Having  formed  this  opinion  on  the  title  of  the  defendant,  we  have  not  thought 
it  necessary  to  examine  the  other  questions  rsised  in  the  court  below,  and  pre* 
sented  in  this  court.  Whatever  rights  the  creditors  of  Gordon  may  have  against 
this  fourth  of  the  lots,  in  consequence  of  the  act  not  having  been  recorded  in 
time  ;  whatever  rights  the  defendant  may  have  by  virtue  of  any  subrogation 
which  the  distribution  of  the  proceeds  of  the  sale  paid  by  him  among  the  mort- 
gage creditors,  may  have  vested  in  him  in  relation  to  this  share,  they  are,  as  it 
were,  out  of  the  insolvent  proceedings,  resting  alone  with  the  parties  in  interest, 
exclusive  of  the  administration  of  the  syndicate  and  consequently  not  before  us. 

Judgment  affirmed,  with  costs* 


E.  D.  CouRMES  V.  A.  J.  Cavelibr. 

Where  a  party  bu  been  evicted  from  the  land  puvbaaed,  he  ia  not  bound  to  pay  a  note  given 
for  the  price.  Bat  if  tbe  eviction  be  only  of  a  portion  of  the  lan^  he  may  be  bound  ratably 
for  the  land  of  which  be  waa  not  evicted. 

FronuMory  notea  are  barred  by  five  yean  preacription.    C.  C.  3505. 

APPEAL  from  the  Second  District  Court  of  New  Orleans,  Canon,  J.  L> 
CcuUra^  for  plaintiif.  T.  G.  Morgan^  for  defendant.  The  judgment  of 
the  court  was  pronounced  by 

£u8t;8,  C.  J.  A  judgment  was  rendered  in  March,  1848,  by  this  court  in 
a  suit  of  the  plaintiff  against  his  tutor,  L.  F.  MaxtnU  by  which  he  recovered  a 
certain  sum  of  money,  resulting  from  the  mal-administration  of  the  latter.  A 
portion  of  this  sum  wss  represented  by  a  certain  promissory  note  of  John  Daven* 
ports  which  the  tutor  had  received  during  the  minority  of  the  plaintiff,  and  it 
wss  agreed  between  the  parties,  that  the  plaintiff  should  take  this  note  in  p^rt 
satisfaction  of  the  judgment.  An  agreement  to  that  effect  was  accordingly  made 
part  of  the  judgment.  Courmes  v.  Maxent,  3d  Ann.  336.  The  plaintiff  accord- 
ingly received  the  note  from  his  former  tutor,  Maxent^  and  has  instituted  this 
action  against  Antoine  Cavelier,  the  endorser,  in  favor  of  whom  the  note  is  drawn. 

The  note  bears  date  East  Baton  Rouge,  May  18th,  1836,  and  is  payable  one 
year  after  date.  It  is  alleged  in  the  petition,  that  the  note  was  received  by 
Maxent  as  the  tutor  of  the  plaintiff^  and  administrator  of  the  succession  of  hia 
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grandmother,  having  been  giren  as  part  of  the  price  of  a  tract  of  land  belonging  CornMKs 
to  said  snccession.  Cavelier  10  sued,  not  as  endorser  on  the  note,  but  as  being  cavkuxr. 
bound  for  the  price  of  the  land,  he  haying  in  fact  purchased  it  under  the  name  of 
Davenport.  Conceding  that  Cavelier  wrs  bound  originally  for  the  purchase 
money,  the  district  judge  thought  that  he  ceased  to  be  bound  in  consequence  of 
an  eviction  from  the  land  by  virtue  of  a  judgment  of  the  Circuit  Court  of  the 
United  States,  by  which  it  was  determined  that  the  land  belonged  to  the  heirs 
of  Fletcher^  and  a  writ  of  possession  by  which  they  were  put  in  possession. 
Judgment  was  accordingly  entered  in  fiivor  of  the  defendant,  and  the  plaintiff  has 
appealed. 

The  plaintiir  was  one  of  the  heirs  of  his  grandmother,  and  the  land  having 
formed  a  part  of  her  succession,  it  is  obvious  that,  as  he  claims  through  them,  he 
is  bound  to  warrant  the  title ;  and  on  an  eviction  of  the  purchaser,  from  a  cause 
which  existed  at  the  time  of  the  sale,  he  cannot  recover  the  price. 

The  judgment  under  which  the  eviction  was  effected  was  rendered  against 
the  heirs  of  Davenfori^  who  were  in  possession  of  the  land ;  and  it  does  not 
appear  that  the  ownership  of  Cavelier  was  recognised  by  them.  On  the  con- 
trary, a  suit  was  instituted  by  him  for  the  purpose  of  enforcing  his  rights  to  the 
land  as  a  co-propriator  in  interest  against  the  said  heirs,  who  denied  them ;  and 
said  suit  is  still  pending. 

The  eviction  was  for  the  interest  of  the  heirs  of  Fletcher  in  the  land,  being 
for  three  fbarths  thereof.  The  third  of  the  whole  tract,  yearly  twenty  acres 
front,  was  purchased  by  Davenport  from  the  succession  of  Mrs,  Maxent,  The 
third  of  a  fourth  interest  in  the  land  has  consequently  not  been  affected  by  the 
judgment  of  the  heirs  of  Fletcher,  Although  we  think  that  the  district  judge 
decided  correctly  in  considering  that  the  eviction  relieved  the  purchaser  from  the 
obligation  to  pay  the  price,  still  there  is  an  interest  not  covered  by  the  eviction. 
The  counsel  for  the  plaintiff  has  not  considered  it  material  to  press  that  point; 
and  we  are  not  under  the  necessity  of  examining  its  effect  in  the  present  actiout 
in  consequence  of  the  conclusion  to  which  we  have  came  on  another  branch  of 
the  case. 

The  defendant  answered  several  interrogatories  under  oath,  which  puts  us  in 
possession  of  the  facts.  Davenport  was  in  partnership  with  the  defendant,  and 
bought  the  land  on  partnership  account,  ^ving  the  notes  for  the  price  of  the 
purchase. 

The  act  of  sale  to  Davenport  is  not  in  evidence;  and  there  is  no  evidence  of 
the  Diterest  of  Cavelier  in  the  land,  except  his  own  answers.  This  interest  we 
have  seen  the  heirs  of  Davenport  repudiate.  There  is  no  obligation  on  the  part 
of  Cavelier  to  the  holder  of  the  note,  who  has  succeeded  to  the  rights  of  the 
succession  of  Maxent  in  its  amount,  except  that  which  results  fix>m  the  note 
itself,  as  binding  the  partnership,  which  was  given  in  payment  of  the  land  by 
Davenport. 

We  think  the  action  on  the  note  is  prescribed  by  ^ye  years,  under  the  article 
3505  of  the  Code.     Succession  of  Chdllemin,  2d  Ann.  634. 
The  judgment  of  the  distiict  court  is  therefore  aflirpfied,  with  costs. 
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A.  T.  Lagravb  r.  John  A.  Mbrlb,  Executor* 

Where  nn  olograpbic  wiD  was  dated  at  the  comiBeiioeiaei^  and  after  maWng  VBiioam 
diapoflidona  waa  aigned  by  the  teatator,  and  he  aabaequently  added  another  claaae  and 
again  aigned  it ,  the  inatmmeitf  appearing  to  be  oongnioaa  and  ooutinnoaa,  it  wiU  b« 
preaamedt  in  the  abaence  of  prooi  to  the  contraiy,  diat  it  waa  fiiiished  at  one  time,  and 
ia  clothed  with  the  forma  required  for  ita  yalidity. 

APPEAL  from  the  Distxict  Court  of  St.  Bernard,  Rousstath  J.  A.  iVL 
Ogden,  for  the  plaintiflf,  contended :  The  judgment  of  the  lower  court 
rendered,  was  against  the  plaintiff  on  two  grounds :  Ist.  That  the  New 
York  will  was  revoked  by  a  codicil  to  the  bitter  will,  made  in  Louisiana.  And 
2d.  That  the  New  York  will  was  null  as  an  olographic  will,  because  not  entirely 
in  the  hand-wriring  of  the  testator.  It  is  admitted,  and  seen  on  inspection,  thii 
the  codicil  is  not  dated.  But,  it  is  contended,  that  this  is  an  additional  clause, 
which  must  be  presumed  to  have  been  written  at  the  same  time  with  die 
other  part  of  the  testament,  and  as  making  part  of  it.  The  authorities  cited  in 
support  of  this,  are  all  derived  from  the  French  jurisprudence.  Our  laws  on 
the  subject  are  believed  to  be  in  some  important  particulars  different  from  the 
French  laws ;  and  that  their  decisions  are,  consequently,  inapplicable,  even  if 
the  current  of  those  decisions  should  favor  the  views  of  the  defendants,  which* 
however,  is  not  believed  to  be  the  case. 

The  article  1681  of  the  L.  C.  is  ahnost  identical  with  the  art.  970  of  the  C.  N. 
The  Napoleon  Code  does  not,  it  is  believed,  contain  any  provisions  so  positive 
and  explicit  as  those  of  the  art.  1563  of  the  Louisiana  Code.  L.  C.  art.  1563  : 
**  No  disposition  martis  causa  shall  henceforth  be  made,  otherwise  than  by  last 
will  or  testatment;  all  other  form  is  abrogated.  But,  the  name  given  to  the 
act  of  last  will  is  of  no  importance,  and  dispositions  may  be  made  by  testa- 
ment, under  this  title,  or  under  that  of  institution  of  heir,  or  legacy,  codicil, 
donation  mortis  causa<,  or  under  any  other  name  indicating  the  last  will ;  provided 
that  the  act  be  clothed  with  the  forms  required  for  the  validiQr  of  a  testament, 
and  the  clauses  it  contains,  or  the  manner  in  which  it  is  made,  clearly  establish 
that  it  is  a  disposition  of  last  will.'* 

According  to  the  authority  of  Toullier,  this  additional  clause  would  have 
been  invalid.  But  how  can  a  doubt  exist  under  our  law,  when  we  see  a  distinct 
and  important  dispositron  added,  after  the  completion  of  the  will,  and  without 
which  the  two  wills  might  well  have  stood  together,  and  when  the  law  expressly 
declares,  that  whatever  name  is  given  it,  it  must,  in  order  to  have  effect,  **  be 
clothed  with  the  forms  required  for  the  validity  of  a  testament."  On  the 
second  point,  the  decision  of  the  court  is  sustained  only  by  the  opinions  of  the 
French  courts,  and  those  opinions  were  not  expressed  in  cases  similar  to  this. 
The  only  words  in  the  New  York  will,  not  written  by  the  testator,  were  the 
names  of  the  witnesses,  and  these  were  not  written  in  the  body  of  the  wiU. 
But,  if  they  had  been,  they  would  have  had  no  effect  to  invalidate  it.  L.  C. 
art.  1562 :  "  Erasures  not  approved  by  the  testator,  are  considered  not  made, 
and  words  added  by  the  hand  of  another  as  not  written.*'  But  this  will  was 
made  in  New  York,  and  is  clothed  with  all  the  formalities  required  by  the  laws 
of  that  State.  The  genuineness  of  all  the  signatures  is  admitted.  Under  this 
agreement,  the  laws  of  New  York  will  be  laid  before  the  court.  By  the  art. 
1589,  L.  C,  '*  Testaments  made  in  foreign  countries,  or  in  the  States  and  other 
Territories  of  the  Union,  shall  take  effect  in  this,  if  they  be  clothed  with  all  the 
formalities  prescribed  for  the  validity  of  wills  in  the  place  where  they  have  been 
respectively  made."  These  signatures  would  not  annul  an  olographic  will  in 
Louisiana.  They  do  not  deprive  the  will  of  a  single  requisite  it  contains  for  its 
validity  in  that  form  :  they  are  merely  supeiduous  and  useless.  But  in  New 
York  they  are  required  by  statute  for  the  validity  of  the  will. 

**  Since  the  first  of  July,  1830,  when  the  revised  statutes  of  New  York  went 
into  operation,  a  will  of  personal  as  well  as  of  real  property,  is  of  no  validitf 
unless  it  be  subscribed  by  the  testator,  at  the  end  of  the  will,  in  the  presence 
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of  at  least  two  attesting  witoeBses."  4  Weod.  168.  WatU  and  Ltroy^  nppel-  LAfJitAve 
Jaota,  and  The  Public  Administrator,  respondent.  The  wiU  under  which  we  ^^\ 
claim  is  therefore  valid,  and  not  revoked.  We  contend  that  the  two  wills  may 
iKrell  stand  together,  and  thiit  our  legacies  must  be  first  paid.  But  we  also  insist, 
that  the  bequest  to  MrS',  Merit  fiiiled  entirely  by  her  death  before  the  testator. 
The  words  to  her  and  her  children,  are  no  more  tbsn  to  her  and  her  heirs.  If 
80,  the  legacy  lapsed.  If  it  was  to  her,  and  to  be  kept  by  her,  until  her  death, 
fbr  her  children,  then  it  was  null,  as  containing  a  prohibited  substitution. 

P.  Soule  and  F,  Grima^  for  defendants,  contended :  John  A.  Phillipony  who 
died  in  New  York  00  the  25th  of  March,  1847,  left  two  wills  ;  one  dated  New 
York,  22d  of  April,  1845  ;  the  other  dated  parish  of  St.  Bemnrd,  26th  of  March, 
1846.  By  the  first,  the  testator,  among  other  legacies,  bequeathed  to  the  plaintitr 
a  sum  of  five  thousand  dollars,  and  to  his  minor  daughter  nn  undivided  eighth 
part  of  aU  the  propeity  he  had  inherited  from  his  futher.  This  instrument 
purports  to  be  an  olographic  will,  although  it  is  signed  by  the  testator  and  two 
witnesses.  By  the  second  will,  after  disposing  of  his  property,  the  testator 
declares  null  and  void,  all  preceding  wills  by  him  made.  The  instrument  is 
written,  dated,  and  signed  by  the  testator ;  no  other  but  the  testator  hns  set 
his  hand  to  it ;  but  the  clause  revoking  anterior  wills  comes  after  the  date  set 
to  the  will,  and  although  the  testator  signs  this  clause,  he  neglects  to  set  a  second 
time,  the  date  to  it. 

And  the  question  arises  between  the  parties  to  the  present  suit,  whether 
or  not  the  will  made  in  New  York  on  the  22d  of  April,  1845,  is  revoked  by 
the  clause  in  the  will  made  in  the  parish  of  St.  Bernard  on  the  26th  of  March, 
1846.  The  api^ellants  hold  the  negative,  and  contend,  that  the  clause  in  the 
hist  will,  revoking  all  anterior  wills,  should  have  been  dated  as  the  will  itself; 
and  that,  not  being  dated,  it  is  invalid.  They  quote  the  authority  of  Toullier, 
who,  commenting  on  article  970  of  N.  C.  says,  *'  that  if  after  dating  and  signing 
the  will,  the  testator  should  add  other  dispositions,  without  dating  them,  tliese 
would  be  invalid."  Vol.  5,  p.  343,  N(>.  370.  This  opinion  of  Toullier  will 
hardly  be  reconciled  with  that  expressed  by  the  same  author,  in  the  preceding 
paragraph,  where  he  maintains,  **  that,  as  the  law  has  not  prescribed  in  what 
part  of  the  will  the  date  should  be  placed,  it  may  be  written  at  the  commence- 
ment or  at  the  end  of  it,  or  in  the  very  body  of  the  fact  itself.*'  Thereby 
showing,  most  conclusively,  that  clauses  written  after  the  date  would  not  be 
invalidated  on  that  account,  for,  clearly,  should  the  date  be  placed  in  the  body 
of  the  will,  Toullier  admits  that  such  part  as  would  come  after  the  date,  would, 
nevertheless,  be  sound  and  receive  its  full  effect.  The  note  of  the  same  com- 
mentator, at  page  345,  vol.  5,  and  at  the  foot  of  §  371,  leaves  but  little  doubt 
that  his  mind  had  been  considerably  altered,  as  to  the  effects  which  the  non- 
dating  of  a  posterior  clause  would  have  on  its  validity,  when  the  will  itself  was 
properly  dated.  Indeed,  the  case  referred  to,  and  the  d^ree  reported  in  the 
note,  are  the  most  unequivocal  nullification  of  the  opinion  professed  in  §  370. 
The  very  question  here  in  debate  is  boldly  faced  by  Merlin,  and  determined  in 
ft  way  which  leaves  bat  very  little  room  for  discussion  as  to  the  opinion  which 
b  entertained  of  that  question  by  the  French  jurists.  Vide  :  Journal  du  Palais, 
1830-'31,  vol.  23,  p.  1707.  The  authority  of  Duranton  still  increases  the  weight 
in  fiivor  of  the  validity  of  dispositions  similar  to  the  one  here  assailed.  Duranton, 
vol.  9,  p.  34,  35,  edit.  Paris.  Zachariae,  vol.  5,  p.  82,  84,  note  15.  Vazeilles 
sacc.  vol.  2,  p.  407,  §  17.     Coins.  Delisle,  on  art.  970,  p.  345,  §  35. 

Thus  have  we  shown,  that  in  the  eyes  of  the  great  mass  of  French  jurists, 
commenting  on  an  article  of  the  N.  C,  from  which  the  corresponding  article 
is  the  Louisiana  Code  is  extracted,  almost  verbatim  :  the  revoking  clause  in  the 
second  will  must  take  its  effect,  although  it  bears  no  date.  The  ok>gniphic 
will  needs  being  dated  but  once,  and  from  the  moment  that  any  additional  clause 
to  a  will,  dated  and  signed,  cannot  be  considered  as  distinct  from  the  will  itself ; 
but,  on  the  contrary,  must  be  presumed  to  be  a  constitutive  part  of  the  same  ; 
daly  signed  by  the  testator,  the  law  will  view  it  as  making  one  with  the  will 
itself,  living  the  same  dignity,  and  equally  entitled  to  receive  full  effect.  Should 
this  be  granted,  the  cause  of  the  appellant  is  lost,  whatever  be  the  intrinsic 
merits  or  demerits  of  tlie  will  under  which  he  himself  claims.  But,  we  will 
go  further,  and  we  confidently  assert,  that,  even  admitting,  for  argument  sake, 
that  the  revoking  clause  in  the  second  will  is  invalid,  as  it  is  not  contended 
tliat  the  main  body  of  the  will  itself  would,  therefore,  be  disturbed,  the  appellants 
would  still  find  themselves  impotent  to  claim  anything  under  the  wiQ  made  in 
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Laos  Arc  New  York.  It  perpoiti  to  be  an  cHognfhic  wilL  To  dwpoee  of  properly 
^-  _  situated  id  Loaisiaoa,  it  aboald  be  made  to  accordaoce  with  the  laws  id  force 
in  the  State,  where  the  property  deacribed  ia  situated.  The  article  1581  of 
the  L.  C.  provides  as  follows :  "  The  olographic  teatament  ia  that  which  is 
written  by  the  testator  himself.*'  In  order  to  be  Talid,  it  most  be  entirdy  written, 
dated,  and  signed  by  the  hand  of  the  testator.  It  is  subject  to  no  other  **  form, 
and  may  be  made  any  where,  even  out  of  the  State."  The  correeponding  ait. 
in  N.  C.  reads  as  follows :  "  Lie  testament  olographe  ne  sera  point  valable  s*U 
n*est  ^rit  en  entier,  dat6  et  Bign6  de  la  main  dn  testateur." 

Now,  we  contend,  that  the  will  made  in  New  York  is  null,  on  account  of 
other  persons  than  the  testator  having  set  their  hands  to  it,  viz. :  Fosdick  and 
A.  T.  Harrison^  who  signed  the  same  twice,  as  witnesses.  Nor  can  it  be 
pretended,  that  the  setting  of  third  hands  to  the  will  was  by  no  act  or  assent 
of  the  testator,  for  the  contrary  appears  from  the  terms  of  the  will  itself.  That 
the  insertion  into  such  an  instrument  of  a  single  word,  which  is  not  in  the  hand- 
writing of  the  testator,  annuls  the  ^ill  radically,  is  a  point  not  only  borne  out 
by  the  letter  of  the  articles  above  referred  to,  but  fully  supported  by  such 
ample  authority  that  we  deem  it  unnecefl!pary  otherwise  to  insist  on  it,  than  by 
pointing  out  the  most  striking  passages  of  the  commentators  who  have  written 
on  the  same*  **  Un  seul  mot  ecrit  d'une  main  etrang^re  dans  le  corps  du  testa- 
ment,*' says  Toullier,  **  quand  m6me  ce  mot  serait  superflu  reodrait  le  testament 
Dul.  Vol.  5,  p.  328,  id  par."  Un  seul  mot  d*nne  main  6traDgdre  le  vicie  pour 
le  tout."  Durant,  vol.  9,  p.  27. — ^vid.  test,  de  Goulard,  Merlin's  Rep.  vol.  34,  p. 
126.     Journal  du  Palais  ann.  1833,  vol.  25,  p.  492. 

For  the  above  reasons,  the  appeDees  expect,  with  unbounded  confidence,  that 
the  judgment  appealed  from  will  be  affirmed. 

The  judgment  of  the  court  was  pronounced  by 

EusTis,  C.  J.  John  A.  PhUlippan  died  in  the  city  of  New  York  on  the 
26tb  of  March,  1847.  After  his  death,  two  wills  bearing  his  signature,  were 
discovered;  one  bearing  date  New  York,  the  22d  of  April,  1845,  and  another 
the  parish  of  St.  Bernard,  in  this  State,  the  26th  of  March,  1846.  The  domicil 
of  the  deceased  was  in  Louisiana.  The  point  upon  which  this  case  was  deter- 
mined in  the  court  below  was,  as  to  the  validity  and  effect  of  the  last  will  in 
revoking  the  former  one. 

The  Louisiana  will  is  in  the  olographic  form.  It  is  written  by  the  testator 
in  his  native  language,  which  was  the  French.  Its  contents  it  is  not  material 
testate.  It  concludes  to  this  effect:  **  Done  at  the  plantation,  pariah  of  St. 
Bernard,  this  twenty-sixth  day  of  March,  in  the  year  of  our  Lord,  cme  thousand 
eight  hundred  and  forty-six.     John  A.  Phillippon." 

Immediately  following  is  written  :  **  I  desire  to  be  exposed,  eight  days  after 
my  death :  for,  if  I  fall  into  a  lethargic  sleep,  and  should  be  interred,  my  waking 
up  will  be  frightful  and  disagreeable.  I  charge  Anais  (referring  to  his  sister, 
who  was  a  legatee  under  the  will,)  to  watch  over  the  execution  of  this  last 
request,    John  A.  Phillippon." 

**  By  the  presents,  I  declare  every  other  will  made  by  me  null,  and  of  no  value. 

"John  A.  Phillippon." 

"  Signed  in  presence  of."  There  is  no  signature  of  witnesses,  nor  writing 
upon  the  paper,  except  that  of  the  testator. 

The  argument  of  counsel  has  been  principally  directed  to  the  last  danee 
revoking  all  former  wills,  which  comes  after  the  date  given  to  the  closing  part 
of  the  principal  testamentary  disposition.  This,  though  in  the  handwriting  of 
and  signed  by  the  testator,  has  no  date  appended  to  it.  The  counsel  for  the 
plaintiffs,  who  are  legatees  under  the  New  Yoric  will,  contend  that  die  two 
wills  may  stand  together,  and  that  they  are  entitled  to  their  legacies.  The 
defendants,  who  claim  exclusively  under  the  Louisiana  will,  insist  on  the  revo- 
cation of  the  New  York  will,  by  the  clause  we  have  recited.  To  this  effect 
was  the  judgment  of  the  District  Court,  and  the  plaintiffs  have  appealed. 
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The  case  tunui  on  the  consequence  attending  the  posterior  clause  not  being  Laoravs 
dated.  The  code  provides,  that  for  the  validity  of  an  olographic  will  it  must  Miiu«s. 
be  entirely  written,  dated,  and  signed  by  the  hand  of  the  testator.  It  is  subject 
to  no  other  form,  and  may  be  made  out  of  the  State.  Art.  1581.  This  article 
bears  a  close  resemblance  to  the  article  970  of  the  Napoleon  Code,  from 
which  it  was  probably  taken.  The  olographic  was  a  form  of  testamentary 
disposition  recognized  in  France  before  the  adoption  of  the  Napoleon  Code. 
The  jurisprudence  on  the  subject  appears  to  be  settled.  Merlin  thus  states  and 
solves  the  question  as  to  the  necessity  of  the  date  to  the  olographic  will : 

**  Where  an  olographic  testament  contains  several  dispositions,  of  which  the 
first  one,  at  the  same  time  dated  and  signed,  and  the  second  are  only  signed  by  the 
testator,  are  the  latter  null  for  want  of  date  ?  They  are ;  provided  that  from 
the  manner  those  clauses  are  conceived  and  placed,  they  cannot  be  considered 
to  have  been  written  immediately  after  the  first,  and  on  the  same  day  that  the 
first  was  written.  But  if,  according  to  the  contents  or  position  of  the  second 
clauses,  it  appears  that  they  could  have  been  written  on  the  same  day  with  the 
firaty  we  ought  to  presume  that  they  were  so  in  effect,  consider  them  as  forming 
but  one  and  the  same  testament,  and  apply  to  the  whole,  which  is  composed  of 
the  different  clauses,  the  general  principle,  that  it  is  sufficient  for  the  validity 
of  the  olographic  will,  that  it  be  dated  in  the  context,  without  its  having  a  date 
«t  the  end."  Merlin's  Rep.  v«r6o  Testament,  sec.  11,  par.  1,  art.  7.  Duranton 
ia  to  the  same  effect. 

The  law  not  having  fixed  the  place  in  which  the  date  must  be  put  in  an 
(dographic  will,  it  may  be  placed  not  only  at  the  head,  but  also  at  the  foot  of 
the  instrument  and  in  the  body  of  it.  A  date,  though  affixed  to  the  first  clause 
and  before  the  second,  may  be  applied  to  one  as  well  as  to  the  other,  and  thus 
both  may  be  considered  as  dated  and  signed.  Droit  Fran9ai8,  lib.  3,  tit.  2, 
§  34,  et  seq. 

The  opinion  of  TouDier,  cited  by  the  counsel  for  the  plaintiff,  which  requires 
the  date  to  clauses  added  by  the  testator  to  an  olographic  will,  though  stated 
in  general  terms,  does  not  appear  to  have  been  acquiesced  in  by  other  commen- 
tators on  the  Code  Napoleon,  or  to  be  supported  by  the  jurisprudence  of  the 
court  of  cassation.  Vide  the  case  of  J%e  Heirs  of  Cricy.  Journal  du  Palais, 
1830  and  1831,  vol.  23,  p.  1707. 

With  this  single  exception,  we  believe  the  commentators  on  that  code  as 
well  as  the  court  of  cassation,  have^  adopted  the  opinion  of  Merlin.  The  dili- 
gence of  counsel  has  enabled  us  fuUy  to  examine  the  subject.  Zacharias,  Droit 
Civil  Fran9ais,  vol.  5,  p.  83,  note  13.  Vazeille,  Trait6  de  Successions,  ^., 
vol.  2,  §  17,  p.  407.  DeysleComs.  on  art.  970,  C.  N.  §  36,  p.  345.  Region, 
Code  Civil,  art.  970. 

The  different  clauses  of  the  instrument  under  consideration  appear  to  be 
eongmous  and  continuous ;  all  of  them  to  be  parts  of  a  last  will ;  and  the  manu- 
script not  being  sent  up  for  examination,  we  are  bound  to  presume  that  there 
is  DO  appearance  of  the  writing  having  been  interrupted,  or  of  its  not  having 
boen  finished  atone  time.  Under  the  settled  jurisprudence  of  the  Napoleon 
Code,  the  instrument  is  clothed  with  the  forms  required  for  the  validity  of  a 
testament.  We  think  it  furnishes  us  a  safe  guide  in  the  case  under  considera- 
tion.     No  decisions  of  our  own  court  have  been  adduced  on  either  side. 

Under  this  conclusion  it  is  not  necessary  to  consider  the  other  questions  raised 
in  argument  on  behalf  of  the  plaintiffs,  who  are  legatees  under  the  New  York 
wilL    If  that  will  is  revoked,  its  validity  under  the  laws  of  New  York  is  not 
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Laobatb  materiflJ;  nor  have  the  phintiffs  any  iotorett  to  ooDtest  the  Tafidi^  of  the 
teatamentiry  dispontaoos  of  the  Loaitiaiia  wilL  That  ia  a  matter  restiDg  with 
die  bein  at  law  and  the  paitiea  id  intereat  ander  diat  will. 

Hie  jnd^meot  of  the  district  court  ii  therefore  affirmed,  with  costa. 


Thb  Statb  V.  Fblix  Pbrct. 

Tlie  findtation  imposed  bj  ut.  96  of  die  New  ConstitiitioD  opoo  the  dnratioD  of  offices,  appfiet 

to  offleee  held  under  the  ioniier  Cooatttutloa  and  laws. 
Tlie  term  of  office  of  a  notaiy  appointed  befiore  the  adoptioa  of  the  New  Constitution  b  limited 

to  finir  years  after  its  adoption. 

APPEAL  from  the  Fifth  District  Coort  of  New  Orieaoa,  Buckanan^  J. 
Upon  the  relation  oi  A.  A,  Baudoin^  John  Oedge^  for  rehitor,  contended: 
This  case  presents  two  questions :  Ist.  Have  the  governor  and  Senate  the  gene- 
ral right  of  appointment  to  thia  class  of  offices  7     2d.  Had  they  the  right  to 
appoint  to  this  particular  one  ? 

In  examining  the  first  question  we  nnturaHy  recur  to  the  organic  law,  to  ascer- 
tain the  power  of  the  executire ;  and  bj  referring  to  the  Constitution,  we  find 
that  his  power  of  appointment  to  office  ipsis  verbis  is  given  by  the  bOth  article 
of  that  instrument.  By  this  article  **he  shall  nominate  and  by  and  with  the 
advice  of  the  Senate  appoint  all  officers  whose  offices  are  established  by  this 
Constitution,  and  whose  appointment  is  not  therein  prorided  for.  Provided, 
however,  that  the  Legishiture  shall  have  a  right  to  prescribe  the  mode  of  appoint- 
ment to  all  the  offices  established  by  law." 

An  examination  of  the  Constitution  shows  that  the  office  of  notary  public  is 
not  therein  provided  for.  And  the  Statute  book  exhibits  no  act  of  the  Legisk- 
ture  passed  since  the  adoption  of  that  instrument  on  the  subject.  It  is  not,  how- 
ever, to  be  imagined  that  either  the  Convention  which  framed  the  Constitutionv 
or  the  successive  Legislatures  that  have  been  held  under  it,  were  not  fully  alive 
to  the  importance  of  an  office  so  essentially,  nay  indispensably,  necessary  under 
our  existing  system  of  laws.  Such  was  not  the  case.  The  Constitution  gave 
die  power  to  the  Legislature  to  provide  for  appointments  to  the  office  of  notaiy 
by  the  proviso  in  art.  50  of  the  Constitution ;  but  it  was  not  made  obligatory 
upon  them  to  do  so.  It  was  not  made  obligatory  upon  the  Legislature  to  do  so, 
because  it  was  well  known,  that  there  was  an  existing  law  for  such  appoint- 
ments, which  was  maintained  in  force  by  article  142  of  the  Constitution,  which 
provides  that  **all  laws  in  force  at  the' time  of  the  adoption  of  the  Constitution, 
and  not  inconsistent  therewith,  shall  continue  as  if  the  same  had  not  been  adopted.*' 
The  Legislature,  therefore,  has  not  been  in  fault  for  not  making  any  new  profvi- 
sion  on  the  subject.  It  was  left  to  its  discretion  to  act;  and  who  shall  aay  that 
it  has  done  unwisely  in  not  acting  7  It  is  well  known  that  the  Convention  was 
much  divided  in  opinion  upon  the  subject,  both  as  to  the  method  of  appointment 
to  the  notarial  office,  and  its  tenure.  That  division  of  opinion  was  shared  by  the 
public  then  and  now ;  and  we  cannot  be  surprised  that  the  Legislature,  partici- 
pating thosa  feelings,  should  prefer  to  leave  the  existing  law  untouched,  until 
discussion  and  experience  should  point  out  a  better. 

This  law  providing  for  the  appointment  of  notaries,  is  entitled  **An  act  pro- 
viding for  the  appointment  and  mode  of  appointment  of  the  officers  therein  men- 
tioned.'* Approved  March  20th,  1813 — to  be  found  at  pages  18  and  19  of  M oreau's 
Digest.  The  part  relative  to  notaries  is  contained  in  section  1st,  and  is  aa 
follows :  **And  that  there  shall  also  be  appointed  as  many  notaries  public  as  may 
be  deemed  necessary,  who  shall  remain  in  office  during  good  behavior,"  *  dec. 
And  section  2d  provides  that,  *^the  governor  shaO  nominate  and  by  and  with  the 
advice  and  consent  of  the  Senate  shall  appoint  all  and  every  officer,"  dec  This 
law  is  maintained  by  art.  142  of  the  Constitution,  not  being  inconsistent  with  that 
instrument  except  in  one  part,  which  will  be  considered  in  the  examination  of 
the  aeoond  question.    It  is  the  only  law  upon  the  subject  to  be  found  in  our 
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aCatote  books ;  it  is  that  under  which  the  defendant  held  hia  appointment ;  under  State 
which  every  notary  that  has  been  appointed  in  the  parish  of  Orleans  since  its  p^* 
date  was  authorised  to  act ;  and  which  at  this  day  is  not  open  to  dispute  or  cavil. 
This  law,  therefore,  gives  to  the  governor  the  power  at  the  present  day  to 
^'Dominate  and  by  and  with  the  advice  and  consent  of  the  Senate  to  appoint  as 
many  notaries  public  as  may  be  deemed  necessary."  The  necessity  heretofore 
recognised  was  the  creation  of  new  offices  when  the  public  convenience  required 
it,  or  when  the  death,  resignation  or  lawful  removal  of  incumbents  required  their 
places  to  be  filled  by  new  appointments.  The  enquiry  then  arises,  whether  the 
present  Constitution  has  not  created  a  necessity  for  the  exercise  of  the  appointing 
power  thus  vested  in  the  Governor  and  Senate ;  which  naturally  leads  to  the 
examination  of  the  second  question. 

We  contend  that  this  necessity  has  arisen.  The  defendant  held  bis  appoint- 
ment under  the  act  of  1843,  and  the  tenure  of  his  office  was  during  good  beha- 
vior, so  long  as  that  act  remained  unchanged.  It  was  maintained  by  the  New 
Constitution,  so  far  as  not  inconsistent  with  its  provisions;  it  was  changed  in 
every  respect  where  that  inconsistency  is  found ;  and  that  is  in  tlie  tenure  of  the 
office;  for  article  96  provides  t-bat  **tue  duration  of  all  offices  not  fixed  by  the 
Constitution  shall  never  exceed  four  years." 

The  most  favorable  construction,  therefore,  that  can  be  given  for  the  tenure 
of  office  of  the  defendant  is,  that  be  was  entitled  to  hold  it  under  his  original 
appointment  until  four  years  should  have  elapsed  since  the  adoption  of  the  New 
Cunstitutioo ;  unless  the  Legislature  should  (as  it  is  admitted  and  cannot  be  con- 
tradicted they  bad  a  right  to  do  so,)  have  provided  some  new  law  on  the  subject 
within  the  limits  of  the  Constitution.  Now,  the  governor  is  bound  by  law  ond 
his  oath  to  support  and  maintain  this  Constitution ;  and  it  is  bis  duty  to  put  in 
force  eveiy  existing  law  that  will  enable  him  to  perform  this  duty.  He  found 
a  law  which  authorised  him  to  appoint  to  this  office  when  necessity  required  it. 
That  necessity  was  created  by  the  Constitution  he  was  swoi-n  to  support,  and 
all  good  citizens  are  bound  to  obey.  It  imperatively  declared  that  no  office 
should  be  held  for  a  longer  term  than  four  years ;  and  consequently  it  compelled 
him  to  exercise  that  authority  which  was  vested  in  him  by  law  and  contem- 
plated by  the  Constitution,  to  fill  all  offices  which  had  endured  for  that  period  by 
a  new  appointment,  either  of  the  actual  incumbent  or  another  person.  As  it 
was  thus  his  duty  it  was  also  bis  right.  We  believe  that  we  have  now  estab- 
lished the  two  questions  on  which  this  case  rests  affirmatively. 

It  was,  however,  contended  in  the  lower  court,  and  will  doubtlessly  be  in  this, 
that  the  144tb  article  of  the  Constitution,  which  provides  that  '^in  ^rder  that  no 
inconvenience  may  result  to  the  public  service  from  the  taking  effect  of  this  Con- 
stitution no  office  shall  be  superseded  thereby,  ^.,"  maintains  the  law  of  1813 
in  full  force  in  every  respect  until  it  be  changed  by  the  Legislature,  because  the 
auticle  goes  on  further  to  say,  *^but  the  laws  of  the  State  relative  to  the  duties 
of  the  several  officera,  &:c.,  shall  remain  in  full  force,  though  the  same  he  con- 
trary to  this  Constitution,"  &c.  Now  it  is,  to  say  the  least,  a  matter  of  debate, 
if  ^is  latter  part  applies  to  anything  else  than  the  duties,  especially  if  taken  in 
conjunction  with  article  129.  Be  that,  however,  as  it  may,  the  art.  144  says 
further,  ^*and  the  several  duties  shall  be  performed  by  the  respective  officers  of 
the  State  according  to  the  existing  laws,  until  the  organisation  of  the  government 
noder  the  Constitution,  and  the  entering  into  office  of  the  new  officers  to  be 
appointed  under  said  government  and  no  k>nger.'*  Thus  the  article  itself  limits 
the  duration  of  the  office  to  the  appointment  of  the  new  officers,  and  conse- 
quenUy  if  a  new  officer  be  appointed  legally,  the  old  one  must  necessarily  be 
ousted  and  bis  tenure  end  by  the  terms  of  the  article  itself.  Now  we  have 
already  shown  that  it  was  not  obligatory  on  the  Legislature  to  act  on  the  proviso 
of  the  50th  article ;  and  that  it  was  not  necessary  for  them  to  do  so,  because  a 
law  existed  covering  the  ground.  It  is  shown  that  that  law  can  be  put  in  force 
coDsistendy  witii  the  Constitution,  by  limiting  the  tenure  of  office  to  the  terra 
required  by  the  Constitution  ;  and  that  by  so  doing  the  law  is  perfectiy  compe- 
tent to  perform  all  that  a  new  law  could  do,  and  produce  no  inconvenience  to  the 
public  service.  Is  the  monstrous  doctrine  then  to  be  tolerated,  that  a  law  is  to 
be  maintained  in  violation  of  the  Constitution,  when  it  can  be  adapted  to  and  made 
to  harmonise  with  it,  and  with  no  inconvenience  to  the  public  service ;  which  is 
the  only  cause  that  article  144  admits  or  assigns  as  the  reason  for  permitting  the 
existence  or  continuance  of  a  law  to  the  contrary  7  ^^Cessante  ratione,  cessat 
ipsa  lex." 
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Stats  It  is  pretended,  however,  that  this  doctrine  has  been  established  by  this  honor- 

p  ^'  able  court  in  the  case  of  7%«  Board  of  Currency  v.  The  Managers  of  the  Citi- 

zens'  Bank,  reported  in  3d  Ann.  346  to  360.  We  take  the  liberty  to  deny  that 
this  court  has  established,  or  intended  to  countenance,  such  doctrine.  Its  opinion 
is  incontestabiy  true  on  the  facts  presented  by  that  case;  it  did  not  lay  down  a 
general  rule.  This  case  presents  a  different  state  of  facts,  and  the  decision  is 
wholly  inapplicable.  In  that  case  it  was  contended  that  the  Secretary  and  Trea- 
surer of  the  State,  who  were  constituted,  ex  officio,  the  Board  of  Currency  by 
the  act  of  the  6th  of  April,  1843,  and  were  distinct  offices,  were  incapacitated 
from  acting  by  the  1 26th  article  of  the  Constitution,  which  provides  »ahat  do 
person  shall  hold  or  exercise  at  the  same  time  more  thian  one  civil  office  of  emol- 
ument,** 6cc, ;  and  that  the  act  of  1843  was  abrogated  by  that  article.  Yoar 
honors  most  correctly  held  that  it  was  one  of  the  cases  provided  for  by  the  art. 
144,  and  not  repealed,  though  contrary  to  the  Constitution;  and  that  the  officers 
must  continue  to  exercise  the  functions  of  the  Board  of  Currency  notil  the 
Legislature  made  a  different  provision.  But  why  did  this  court  decide  that  tha 
Legislature  must  act?  Simply  because  the  law  as  it  stood  was  the  only  law  on 
the  subject,  and  was  so  constructed  that  it  could  not  be  reconciled  with  the 
Constitution ;  it  must  therefore  ever  remain  in  conflict  with  the  Constitution, 
until  the  Legislature  shall  furnish  another.  It  was  maintained,  **not  to  incon- 
venience the  public  service."  This  court  did  not  in  that  case  say,  that  when  a 
law  can  be  reconciled  with  the  Constitution  it  must  be  maintained  in  a  shape 
that  is  contrary  to  it,  especially  when  the  public  service  is  not  inconvenienced 
by  it.  Nor  did  the  court  say  that  when  an  existing  law  can  be  enforced  conform- 
ably with  the  Constitution,  that  it  is  to  be  maintained  in  a  shape  inconsistent  with 
it  until  the  Legislature  shall  change  it;  and  yet  these  are  the  doctrines  that  defen- 
dant's counsel  sought  to  infer  from  the  decision  in  that  case. 

We  apprehend  that  this  court  will  not  tolerate  another  doctrine  of  the  defen- 
dant's counsel :  that  legislation  was  necessary  to  carry  out  all  oonstitntional  pnn 
visions.  This  may  be  true  when  the  Constitution  itself  provides  for  it,  or  when 
it  is  necessary  to  carry  out  the  principles  of  the  organic  law  in  a  particular  form, 
or  apply  them  in  cases  where  there  is  no  existing  legislative  provision  that  is  avail- 
able. But  it  is  clear,  that  no  legislative  enactment  can  be  of  greater  force  than  a 
constitutional  provision  itself,  and  when  such  a  provision  can  be  directly  applied, 
as  it  is  evident  that  art.  96  and  many  other  articles  of  the  Constitution  can,  legis- 
lative action  becomes  a  work  of  supererogation,  and  a  species  of  impertinence. 

Were  this  doctiine  to  prevail,  your  honors'  seats  would  be  vacated,  for  they 
are  held  directly  from  the  Constitution,  without  the  intermediation  of  legislative 
action. 

It  appears  to  us  that  art.  145  is  entitled  to  some  consideration,  coming  as  it 
does  so  directly  after  art.  144.  We  believe  it  to  be  something  more  than  a  mere 
temporary  provision,  and  that  it  applies  not  merely  to  the  first  appointments  to 
be  made,  but  to  all.  We  presume  that  the  office  of  notary,  although  not  created 
by  the  Constitution,  nor  by  any  Legislature  held  under  it,  is  nevertheless  an 
office  under  the  Constitution,  and  that  the  appointments  intended  by  art.  145 
are  not  confined  to  those  created  by  that  instrument  itself;  but  extend  to  all  snch 
as  existed  by  law,  to  which  a  different  mode  of  appointment  was  not  attached. 
We  therefore  consider  that  we  have  established  the  propositions  with  which  we 
started,  and  that  since  the  defendant's  tenure  of  office  had  endured  for  more 
than  four  years,  and  the  governor  has  by  the  advice  and  consent  of  the  Senate 
the  right  to  appoint  to  the  notarial  office,  and  that  he  did  appoint  the  relator,  who 
has  been  duly  qualified,  the  case  provided  for  by  art.  144  has  happened,  in  the 
terms  of  that  article,  by  *Hhe  entering  into  office  of  the  new  officer,"  and  that 
the  defendant  can  hold  it  '*no  longer." 

/f.  A.  Bullard  also  appeared  for  the  relator. 

Oeorge  W,  Christy ,  for  defendant,  contended:  The  points  involved  in  this 
case  are  few,  and  may  be  readily  traced  in  the  following  grounds,  upon  which 
defendant  relies  in  support  of  his  refusal  to  deliver  pp  the  records  of  his  office, 
to  wit :  Ist.  That  his  commission  of  notary  has  not  expired  by  limitation.  2d. 
That  the  executive  has  no  power  of  removal  in  the  case.  3d.  That  his  office 
has  not  been  vacated  by  resignation  or  death.  4th.  That  until  the  office  has 
been  vacated  by  limitation,  removal,  resignation,  or  death,  no  successor  can  be 
legally  appointed. 

Under  the  Constitution  of  1612,  the  executive  derived  his  power  to  appoint 
notaries  public  from  an  act  of  the  Legislature,  passed  March  20th,  1813,  which 
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rides  'nhat  there  shsll  also  be  appointed  as  many  notaries  public  as  may  be        Btati 
deemed  necessary,  who  shall  remain  in  office  during  good  behavior,  but  may  be  *'- 

SQspended  by  the  Supreme  Court  until  the  next  meeting  of  rhe  Legislature        P'^^^v- 
whenever,  after  summary  enquiiy  befiNre  said  court,  it  shall  appear  tlmt  there 
exists  just  cause  of  reproach  against  their  conduct.'* 

From  this  we  gather  that,  at  the  time  of  his  appointment,  defendant's  terra 
of  office  was  for  good  behavior;  and  that  the  power  of  removal  lay  with  the 
Legislature.  Has  this  act  of  1813  been  amended  or  changed  by  the  adoption  of 
the  Constitution  of  1846?  In  the  course  of  this  argument  we  shall  endeavor  to 
show  that  it  has  not ;  that  with  regard  to  the  defendant,  all  of  its  provisions 
remain  in  full  force  and  effect.  Art.  144  of  the  Constitution  of  1846  provides 
**that,  in  order  that  no  inconvenience  nuy  result  to  the  public  service  from  the 
taking  effect  of  this  Constitution,  no  ofiiee  shall  be  superaeded  thereby,  but  the 
laws  of  the  State,  relative  to  the  duties  of  the  several  officers,  executive,  judicial 
and  military,  shall  remain  in  full  force,  though  the  same  be  contrary  to  this  Con- 
stitution ;  and  the  several  duties  shall  be  performed  by  the  respective  officers  of  the 
State,  acGordingto  the  existing  laws,  until  the  orsanisation  of  tiie  government  under 
this  Constitntion,  and  the  entering  into  office  of  the  officers  to  be  appointed  under 
•aid  government,  and  no  longer."  Under  this  article  defendant  had  an  unquestion- 
able right  to  continue  in  the  discharge  of  the  duties  of  his  office  until  the  fulfil- 
ment of  the  two  contingencies  provided  for  in  the  latter  clause,  to  wit,  the 
^'organisation  of  the  government,"  and  **the  entering  into  office  of  the  new  offi- 
cers to  be  appointed  under  said  government."  Now,  if  it  can  be  shown  that  the 
last  contingency  has  not  been  fulfilled,  for  the  reason  that  no  officer  has  been 
legally  appointed  to  supercede  him,  defendant's  right  still  to  continue  in  the  dis- 
charge of  the  duties  of  his  office,  we  think,  cannot  be  denied. 

Pbintiff  contends,  that  defendant's  term  of  office  has  expired  by  virtue  of  the 
96th  article  of  the  Constitution,  which  declares,  that  **the  duration  of  all  offices 
not  fixed  by  this  Constitution  shall  never  exceed  four  years."  The  office  of 
notary  being  one  confessedly  not  fixed  by  the  Constitution,  it  results  from  the 
provision  of  said  article,  that  defendant's  term  of  office  expired  by  the  limitation 
at  the  end  of  four  years  from  the  period  of  the  organisation  of  the  government; 
and  that  plaintifif  s  appointment  by  the  executive  was  legally  made,  by  the  act  of 
1813,  which  has  been  retiuned  in  full  force  by  article  142  of  the  Constitution,  so 
Sur  as  it  may  not  be  inconsistent  with  the  provisions  of  said  Constitution'. 

We  cannot  regard  article  96  as  otiier  than  directory  in  its  character.  It  should 
be  remembered  that  the  practice  under  the  Constitution  of  the  United  States, 
and  under  the  Constitutions  of  the  several  States,  has  been  to  leave  it  to  the 
Legislatare  to  enact  laws  to  cany  the  principles  adopted  in  the  Constitution  into 
operation.  To  assume  that  a  Constitution  is  to  be  construed  to  carry  into  action 
ti^e  provisions  it  contains,  without  the  aid  of  special  enactments  by  the  legislative 
body,  is  out  of  the  usual  examples.  In  this  consideration  of  the  character  of  the 
article  we  are  further  strengthened  by  a  reference  to  the  history  of  its  adoption 
in  convention.  As  originally  adopted  it  reads  thus:  **The  Legislature  shall 
determine  the  juration  of  the  several  public  officers,  when  such  duration  shall 
not  have  been  fixed  by  this  Constitution ;  provided  tiiat  such  time  shall  never 
exceed  four  years,"  occ.    Debates  of  Convention,  p.  831.    Thus  making  it  obli- 

gitory  on  the  Legislature  to  designate  the  terms  of  all  offices  not  fixed  by  the 
onstitution;  and  by  reference  to  the  article  60,  we  find  "that  the  Legislature 
shall  have  a  right  to  prescribe  the  mode  of  appointment  to  all  other  offices  estab- 
lished by  law."  The  two  articles  refer  to  the  same  subject  matter,  and  may 
iirell  be  taken  together,  as  indicating  that  the  Legislature  alone  had  the  entire 
control  of  the  whole  subject. 

If  the  96th  article,  then,  be  directory  in  its  character,  and  simply  intended  as 
a  restriction  on  legislative  action,  in  the  absence  of  all  legislative  action  in  the 
matter,  no  vacancy  has  occurred  by  limitation,  and  the  defendant  is  constitution- 
ally in  the  enjoyment  of  his  office. 

But  grant,  for  the  sake  of  argument,  that  the  article  96  is  positive  and  legisla- 
tive in  its  character,  and  let  us  adopt  the  reasoning  of  the  district  judge. 

The  act  of  March  20,  1813,  was  revived  by  article  142  of  the  Constitution, 
which  provides,  that  **all  laws  in  force  at  the  time  of  tiie  adoption  of  this  Con- 
stitution, and  not  inconsistent  therewith,  shall  continue  as  if  the  same  had  not 
been  adopted ;"  but,  continues  the  learned  judge,  that  portion  of  the  act  which 
declares  that  the  office  of  notary  shall  continue  during  good  behavior,  being 
inconsistjBUt  with  the  96th  article,  was  not  revived  with  the  other  portions  of  the 
act;  and  consequentiy,  there  being  no  provision  remaining  relative  to  the  duration 
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Statk       of  office,  the  96th  article  moat  prevail;  and  the  defendaot'a  commiMion  expiref 
u  **'  „        by  limitatioo. 

How  does  this  view  comport  with  the  Innguage  of  the  Supreme  Court,  aud 
the  positive  proviaions  of  article  144  ?  In  the  case  of  The  Board  of  Currency 
V.  Managers  of  Citizens*  Bank,  3d  Aon.  350,  the  couit  held,  that  the  act  of 
April  6th,  1843,  which  constituted  the  Secretary  of  State  and  State  Treasurer 
to  be  a  Board  of  Currency,  was  not  repealed  by  the  Constitution  of  1A45,  but 
that  the  same  remained  in  full  force  and  effect,  until  legislative  action  should  be 
had,  though  in  some  respects  conflicting  with  article  126,  which  provides,  **that 
no  person  shall  hold  or  exersise  at  the  same  time  more  than  one  civil  office  of 
emolument,"  dec.  This  decision  was  predicated  upon  article  144,  which  directly 
provides  that  *<the  laws  of  the  State  relative  to  the  duties  of  the  several  officers* 
executive,  judicial  and  military,  shall  remain  in  full  force,  though  the  same  be 
contrary  to  the  Constitution.'* 

The  articles  142  and  144  are  not  irreconcilable.  The  language  of  article 
142  is  general  in  its  character.  The  article  144,  which  follows  it  and  is  to  be 
regarded  as  the  last  and  most  binding  expression  of  popular  will,  is  more  special, 
and  connecting  its  exceptions  with  the  general  language  of  article  142  we  might 
regard  that  article  as  reading  thus :  **  All  laws  in  force  at  the  time  of  the  adop- 
tion of  this  Constitution,  and  not  inconsistent  therewith,  shall  continue  as  if  the 
same  had  not  been  adopted;  but  the  laws  of  the  State  relative  to  the  several 
officers,  executive,  judicial  and  militaiy,  shall  rema'm  in  full  force,  though  die 
same  be  contrary  to  this  Constitution."  In  this  view,  the  two  articles  are  not 
inconsistent  and  may  well  stand  together.  If  so,  even  though  the  article  96  be 
legislative  in  its  chuiicter,  yet  the  saving  clause  of  article  144,  in  &vor  of  the 
officers  of  State,  revives  the  whole  of  the  act  of  March  20,  1613,  and  makeait 
part  and  parcel  of  the  Constitution  itself,  until  legislative  action  shall  have  been 
had  upon  the  subject;  and  this,  in  the  face  of  its  apparent  conflict  with  article  96. 

Such  is  the  purport  of  the  decision  in  the  case  of  the  Board  of  Currency  above 
alluded  to,  and  such  we  apprehend  to  be  the  true  construction  If  the  act  of 
1813  be  retained  in  full  force,  it  retains  defendant  iu  the  term  of  his  office  until 
legislative  action,  and  no  vacancy  has  occurred  by  limitation. 

It  is  not  pretended  that  defendant  has  resigned,  nor  is  it  seriously  contended 
that  the  executive  has  the  power  of  removing  him.  If  no  vacancy  has  occurred 
either  by  limitation,  resignation  or  removal,  how  can  it  for  a  moment  be  seriously 
contended  that  the  last  contingency  of  article  144,  to  wit,  '*  the  entering  into 
office  of  the  new  officers  to  be  appointed  under  said  government,"  has  ever  arisen, 
since  the  first  requisite  to  appointments  to  office  is  a  vacancy  in  the  office  itself; 
which  we  have  shown  has  not  yet  taken  place  in  the  present  instance.  Until 
new  officers  are  legally  appointed,  the  old  notaries  are  at  full  liberty  to  continue 
in  the  discharge  of  the  duties  of  their  offices ;  nor  can  such  appointments  be 
made  unt'd  the  'Legislature,  exercising  the  powers  granted  to  them  by  the  50th 
article  of  the  Constitution,  shall  have  determined  the  duration  of  offices,  repealed 
the  act  of  1813,  and  declared  the  mode  in  which  the  appointments  shall  be  made. 

C.  RoselittSj  also  for  the  defendant,  contended :  This  application  for  a  writ  of 
mandamus  is  made  on  the  ground  that  the  relator  is  the  successor  in  the  office  of 
notary  public  of  the  defendant,  and  as  such  entitled  to  the  records  of  that  office. 
The  defendant  expressly  denies  that  the  relator  is  his  successor  in  office,  and 
pleads,  speciidly,  that  the  commission  under  which  Baudouin  claims  the  office 
m  null  and  void,  because  not  warranted  by  the  constitution  and  laws  of  the  State. 

The  defendant  was  appointed  by  the  governor,  with  the  advice  and  consent  of 
the  Senate,  on  the  5th  February,  1839,  under  the  law  of  1813.  (See  Session 
Acts  of  that  year,  p.  136.)  That  law  provides  that  the  governor  shall  appoint, 
with  the  advice  and  consent  of  the  Senate,  for  the  parish  and  city  of  New 
Orieans,  •*  as  many  notaries  public  as  may  be  deemed  necessary,  who  shall 
remain  in  office  during  good  behavior,  but  may  be  suspended  by  the  Supreme 
Court  until  the  next  meeting  of  the  Legislature,  whenever,  after  a  summary 
inquiry  before  said  court,  it  shall  appear  that  thefe  exists  just  cause  of  reproach 
against  their  conduct." 

BatM^outn'tf  commission  is  dated  on  the  14th  March,  1850,  and  expressly  states, 
that  he  is  appointed  in  the  place  of  Felix  Percy,  whose  term  of  office  has 
expired.  The  only  question,  therefore,  submitted  to  the  decision  of  the  court  iS| 
whether  the  governor  had  the  constitutional  or  legal  power  to  make  the  appoint- 
ment in  questk>n  ? 

In  order  to  solve  this  question,  it  will  be  necessary  to  examine  what  is  the 
extent  of  the  appointing  power  of  the  govemor,  in  relation  to  th^  office  of  notary 
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public?  No  other  appointing  power  is  delegated  m  express  terms  tu  the  execti-  Rtatk 
thre  by  the  Constitution,  except  that  which  is  specified  iu  the  60th  and  51  st  arti- 
cles of  that  iDstrtiment,  the  terms  of  which  are  clear  and  explicit :  **  He  shall 
nominate  and  by  and  with  the  advice  of  the  Senate  appoint  all  officers  whose 
offices  are  established  by  this  Constitution,  and  whose  appointment  is  not  other- 
wise provided  for.  Provided,  however,  that  the  Legislature  shall  have  a  right  to 
prescribe  the  mode  of  appointment  to  all  other  ofiices  established  by  law.  The 
governor  shall  have  power  to  fill  vacancies  that  may  happen  daring  the  recess  of 
the  Senate,  by  granting  commisstons  which  shall  expire  at  the  end  of  the  next 
eessioQ,  unless  otherwise  provided  for  in  this  Constitution ;  but  no  person  who 
hiis  been  nominated  for  an  office,  and  rejected  by  the  Senate,  shall  be  appointed 
to  the  same  office  during  the  recess  of  the  Senate.'* 

Now  the  office  of  notary  public  is  not  established  by,  nor  even  mentioned  in, 
the  Constitution.  Hence,  it  is  clear  that  the  power  to  appoint  to  that  office  is  not 
vested  in  the  governor  by  the  Constitution.  'From  what  source  then  does  the 
executive  derive  this  power?  There  has  been  no  legislation  on  the  subject  of 
notaries  public  since  the  adoption  of  the  present  Constitution. 

It  is  evident,  therefore,  that  if  the  appointing  )X)wer,  so  fiir  as  the  office  of 
notary  public  is  concerned,  is  vested  in  the  governor  at  all,  it  must  be  by  the  act 
of  1813,  already  quoted.  Under  that  law,  the  office  is  held  during  good  beha- 
vior ;  and  it  follows  as  a  necessaiy  consequence  that  the  governor  cannot  create 
a  vacancy  by  making  a  new  appointment.  The  power  to  remove  it  not  inciden- 
tal to  the  appointing  power,  under  the  Constitution  of  Louisiana.  Nor  does  the 
executive,  in  the  present  instance,  assume  the  power  to  remove;  he  places  his 
ri^t  to  appoint  Baudouiriy  expressly  on  the  ground  that  Pernfs  term  of  office 
has  expired.  It  has  already  been  seen  that  by  the  law  of  1813,  under  which 
Perry  was  appointed,  and  in  virtue  of  which  alone  the  governor  can  appoint  nota- 
ries public,  the  term  of  office  is  not  limited  by  any  specific  period  of  time.  It 
follows,  therefore,  that  unless  it  can  be  shown  that  the  law  has  been  amended  or 
modified  by  the  Constitution,  it  is  not  true  that  Percys  term  of  office  has  expired  ; 
and  it  is  equally  evident  that  the  governor  has  no  constitutional  power  to  appoint 
Baudouin  in  his  place.  The  inquiry,  then,  presents  itself  whether  the  act  of 
1813  has  been  amended  or  modified  by  any  clause  in  the  Constitution  ? 

By  the  144th  article  of  the  Constitution,  it  is  provided  that :  **  In  order  that 
no  inconvenience  may  result  to  the  public  service  from  the  taking  effect  of  this 
Constitution,  no  office  shall  be  superseded  thereby,  but  the  laws  of  the  State 
relative  to  the  duties  of  the  several  officers,  executive,  judicial  and  military,  shall 
remain  in  full  force,  though  the  same  be  contrary  to  the  Constitution;  and  the 
tfevenil  duties  shall  be  peiwrned  by  the  respective  officers  of  the  State,  according 
to  the  existing  laws,  until  the  organisation  of  the  government  under  this  Consti- 
tution, and  the  entering  into  office  of  the  new  officers,  to  be  appointed  under 
said  government  and  no  longer." 

It  can  certainly  not  be  contended  that  this  provision  in  the  Constitution  gives 
the  least  countenance  to  the  idea  that  the  act  of  1813  has  been  amended  so  far 
as  relates  to  the  term  of  office  of  notaries  public.  On  the  contrary,  all  the  exist- 
ing laws  concerning  public  officers  and  their  functions  are  maintained  in  fnll 
Ibrce  and  virtue,  notwithstanding  their  repugnancy  to  the  Constitution.  The 
learned  counsel  for  the  relator  insists  that  the  Constitution  is  the  supreme  law 
of  the  State,  of  paramount  authority ;  and  that  its  enactments  must  prevail  over 
aJI  ordinary  legislation ;  and  he  triumphantly  refers  to  the  142d  article,  which 
provides :  *<  AD  laws  in  force  at  the  time  of  the  adoption  of  this  Constitution,  and 
not  inconsistent  therewith,  shall  continue  as  if  the  same  had  not  been  adopted  *' 
Hence  it  is  argued  that  inasmuch  as  the  96tii  article  of  the  Constitution  provides 
that:  '^The  duration  of  all  offices  not  fixed  by  this  Constitution  shall  never 
exceed  four  years."  It  is  plain  that  the  act  of  1813,  by  which  notaries  public 
hold  their  office  during  good  behavior,  is  inconsistent  with  the  Constitution ;  and 
consequently  was  not  kept  in  force.  But  it  is  manifest  that  thid  argument  proves 
too  much ;  for  if  it  should  be  conceded  that  the  law  of  1813  is  no  longer  in  force, 
whence  does  the  governor  derive  his  appointing  power  ? 

In  order  to  avoid  this  fatal  but  inevitable  conclusion,  tlie  ingenious  counsel  for 
the  relator,  and  with  him  the  learned  judge  of  the  district  couit,  attempt  to 
mince  the  matter  by  assuming  that  although  the  act  of  1813  was  not  altogether 
abrogated  by  the  142d  article  of  the  Constitution,  yet  it  was  amended  as  to  the 
term  of  the  office  of  notaries  public,  by  the  96th  article.  The  fallacy  of  this 
argument  is  obvious.  It  was  not,  and  could  not  be  the  intentwn  of  the  framers 
ef  die  Constitution  to  amend  the  existing  laws  of-4he  State ;  they  had  not  been 
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Stats        culled  togelfaer  in  comrentioD  for  any  such  purpose;  the  high  tmst  confided  to 
^  them  was  to  amend,  revise,  or  remodel  the  fuodameutal  law  of  the  State.    To 

XRCT.       pretend  that  they  were  occupied  in  amending  the  law  of  1813,  or  any  other  law, 
is  paying  them  but  a  left-handed  compliment. 

Bat  it  is  said  that  the  96th  article  of  the  Constitution  limits  the  dnration  of 
the  office  of  notary  public  to  four  years,  and  therefore  it  cannot  be  held  for  a 
longer  term  under  the  Constitution.  This  is  begging  the  question.  The  Consti- 
tution does  not  contain  the  limitation  of  the  t«rm  of  office  here  assumed.  Dom 
the  language  used  in  the  Constitution,  that  the  duration  of  all  offices  not  fixed  by 
^  this  Constitution  shall  never  exceed  four  years,  mean  that  the  term  of  all  those 
offices  shall  be  four  years  7  If  such  was  the  intention  of  the  framers  of  the 
Constitution,  they  adopted  rather  singular  language  to  express  that  intention ; 
for  according  to  the  ordinary  and  universally  received  acceptation  of  the  words 
employed,  the  term  of  these  offices  may  vary  from  one  day  to  four  yean.  A 
Umitation  of  the  terms  of  offices  referred  to  was  contemplated  by  the  framers 
of  the  Constitution,  but  that  limitation  was  not  given  in  the  Constitution  itself^ 
except  with  regard  to  the  maximum  dnration.  It  is  clear,  therefore,  that  the 
intention  of  the  framers  of  the  Constitution  could  not  be  that  the  96th  article 
should  be  amendatory  of  the  act  of  1813.  That  article  contains  a  restriction  on 
the  legislative  department  of  the  government  with  regard  to  the  duration  of  the 
terms  of  offices.  The  duty  is  imposed  on  the  Legiskture  to  limit  the  terms  of 
offices  according  to  their  wisdom  and  discretion ;  provided  those  terms  do  not 
exceed  four  years.  But  can  it  be  pretended,  with  the  least  color  of  reason,  that 
this  limitation  or  restriction  of  the  legislative  power  in  the  Constitution  of  1846, 
has  a  retroactive  effect,  and  refers  back  to  the  General  Assembly  which  passed 
the  act  of  1813  ?  Yet  such  is  the  argument  of  the  counsel  for  the  relator,  and 
on  that  ground  the  judge  of  the  district  court  has  placed  his  dedsion.  Nay,  the 
learned  judge  gpes  a  step  further,  and  actnaOy  decides  that  the  law  of  1813  is  a 
part  and  parcel  of  the  Constitution.  J£  this  view  be  correct,  then  the  immense 
bulk  of  laws  with  which  the  State  was  blessed  in  May,  1845,  has  all  become  a 
part  and  parcel  of  the  Constitution,  at  least  so  far  as  not  inconsistent  with  it. 
Whatever  may  be  the  perfection  of  the  organic  law  of  this  State  in  other  respects, 
it  is  unquestionably  the  most  voluminous  instrument  of  that  kind  that  was  ever 
known.  And  how  can  this  mass  of  legislation  which  has  thus  become  a  part 
and  parcel  of  the  Constitution,  be  repealed,  amended  or  modified?  An  argu- 
ment leading  to  such  results  cannot  be  a  sound  one^ 

That  the  article  96  of  the  Constitution  was  intended  as  a  restriction  of  the 
power  of  the  Legislature  in  limiting  the  terms  of  offices,  appears  clearly  from 
the  debates  on  the  article  in  the  Convention.  By  reference  to  page  829  of  the 
debates,  it  will  be  seen  that  the  original  form  in  which  the  article  96  was  pre- 
sented, was  as  follows:  **  The  Legislature  shall  determine  the  duration  of  the 
several  public  offices,  when  such  duration  shall  not  have  been  fixed  by  this  Con- 
stitution ;  provided  that  such  time  shall  never  exceed  four  yean;  except  notaries 
public,  whose  term  of  office  may  be  extended  to  seven  years,'*  &c.  The  section, 
as  thus  proposed,  gave  rise  to  considerable  discussion.  »*  Mr.  Wadsworth  thou^ 
the  whole  provision  useless.  It  would  create  confusion.  It  would  be  much 
better  to  leave  the  whole  matter  discretionary  with  the  Legislature.*'  **  Mr. 
Eustis  said  he  was  one  of  those  who  thought  that  public  officera  were,  and  ought 
to  be  responsible  to  the  people  for  the  power  delegated  to  them.  But  there 
were  officen  whose  functions  required  qualifications  so  difficult  to  be  met  with, 
that  prudence  necessitated  that  they  should  be  exceptions  to  what  ought  to  be 
considered  the  general  rule.  Among  this  class  of  exceptions  he  would  place 
notaries  public.  A  good  notary  is  more  difficult  to  be  found  than  a  good  lawyer. 
A  dozen  may  be  appointed ;  you  may  fill  the  office ;  you  may  appoint  a  notary ; 
but  you  cannot  make  a  notary.  The  notary  is  necessarily  die  architect  of  his 
own  fortunes.  His  business  depends  upon  his  skill  and  his  reputation.  It  is  to 
his  hands  that  are  confided  the  most  important  papera  and  the  most  important 
matters  appertaining  to  society.  From  him  are  expected  fidelity,  order,  discre- 
tion, punctuality,  and  an  intimate  knowledge  of  the  tiUes  of  the  country;  and 
can  we  reasonably  hope  to  meet  with  all  these  qualifications  whenever  we  please  ? 
It  may  be  that  you  can  get  a  ready  copyist ;  but  is  a  ready  copyist  alone  suited 
to  the  delicate  and  important  duties  of  a  notary  ?  Will  a  good  hand-writing  and 
ordinary  business  habits  be  sufficient  ?  How  much  harm  can  be  done  by  an 
unskilful  person,  who  is  charged  with  the  functions  of  a  notary,  if  he  be  entrusted 
with  the  public  business  ?  The  functions  of  the  notary  are  directly  connected 
with  the  safety  of  property,  and  the  proper  falfilment  of  oontncta.    I  w«yold 
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appeal  to  &e  honorable  and  learned  gentleman,  (Mr.  Lewis,)  whether  it  would        State 
not  be  most  unfortunate  to  expose  property  and  the  interests  of  fHmilies  to  con-        pjacr. 
stant  peril,  by  impairing  and  destroying  all  the  guaranties  of  hftvtng  proper  per- 
sons to  fUI  the  office  of  notary,  and  by  making  the  tenure  of  the  office  uncertain, 
to  create  constant  fluctuations  in  it,  which  would  doubtless  be   attended  with 
pernicious  consequences." 

Alter  many  amendments  had  been  proposed,  some  of  whiclfi  were  adopted 
and  others  rejected,  the  section  was  flliaUy  adopted  by  a  vote  of  36  to  l3,  as  fol- 
lows :  •*  The  Legislature  shall  determine  the  duration  of  the  several  public  offi- 
ces, where  such  duration  shall  not  have  been  fixed  by  this  Constitution ;  provided, 
that  such  time  shall  never  exceed  four  years;  and  all  the  civil  officers,  except 
the  Governor  and  Judges  of  the  Supreme  and  Districi  Courts,  shall  be  remova- 
ble by  an  address  of  a  majority  of  the  members  of  ooth  houses,  except  those 
the  removal  of  whom  has  been  otherwise  provided  for  by  this  Constitution." 

There  was  no  re-consideration  of  this  section  as  thus  adopted.  How  it 
obtained  the  laconic  form  in  which  we  find  it  in  the  Constitution,  can  only  be 
explained  by  supposing  that  the  committee  of  revision,  for  the  sake  of  brevity, 
changed  the  somewhat  diffuse  phraseology  in  which  it  was  originally  Coiiched. 
But  Uiat  committee  had  no  authority ;  nor  can  it  be  believed  that  they  had 
the  intention  of  changing  the  substance  of  the  article  in  any  material  respect. 

I  repeat,  therefore,  that  it  is  too  clear  for  argument,  that  the  rule  laid  down  in 
the  96th  article  of  the  Constitution  is  addressed  to  the  Legislature,  and  is  restric- 
tive of  its  discretion ;  and  that  it  is  one  of  those  constitutional  provisions  which 
can  have  no  effect,  until  an  attempt  is  made  by  the  Legislature  to  transcend  the 
restriction  by  determining  the  duration  of  the  term  of  any  office,  not  fixed  by 
the  Constitution,  beyond  the  period  of  four  y>ears.  It  is  precisely  of  the  same 
character  as  that  clause  in  the  Constitution  which  inhibits  the  Legislature  from 
creating  corporations  with  banking  privileges,  or  from  granting  monopolies  for 
more  than  twenty  years ;  or  that  prohibiting  one  person  from  holding  two 
offices,  6cc. 

This  court  has  vhtually  decided  the  question  which  we  are  now  discussing,  in 
the  case  of  the  "  Board  of  Currency  v.  The  Managers  of  the  Citizens*  Bank^** 
3d  Ann.  346.  In  that  case,  as  in  the  present,  it  Was  contended  that  the  existing 
law  oi^anising  the  Board  of  Currency  had  been  amended  by  the  126th  article  of 
the  Constitution.  Such  was  the  first  impression  of  the  court;  but  upon  a 
re-hearing,  the  court  decided  that  udder  article  144,  the  laws  relative  to  the  Board 
of  Currency  remained  in  force  and  unchanged,  notwithstanding  its  repugnancy 
to  the  Constitution.  It  cannot  be  argued  that  there  is  any  difference  between 
that  case  and  the  present,  for  the  Secretary  of  State  and  Treasurer  of  the  State 
had  both  been  appointed  under  the  present  Constitution. 

John  R.  Chymes  appeared  on  the  same  side. 

The  judgment  of  the  court  was  pronounced  by 

EusTis,  C.  J.  The  relator  Baudoin  was  appointed  by  the  governor,  with  the 
advice  and  consent  of  the  Senate,  a  notary  public  in  and  for  the  parish  and 
city  of  New  Orleans,  ••in  the  place  of  Felix  Percy,  whose  term  of  office  has 
expired."  He  took  the  oath  of  office  and  demanded  of  Percy  the  delivery  of 
the  records  belonging  to  the  office.  On  his  refusal  to  deliver  them,  Baudoin 
applied  to  the  Court  of  the  Fifth  District  of  New  Orleans  for  a  mandamus  to 
enforce  their  delivery  to  him  as  the  successor  of  Percy  in  office ;  which  was 
granted,  nisi.  On  the  answer  of  Percy  the  cause  was  tried,  and  a  peremptory 
mandamus  was  awarded.  From  the  decree  of  the  district  court  awarding  the 
mandamus  the  defendant  has  appealed.  No  motion  has  been  made  to  dismiss 
the  appeal ;  and  both  parties  assume  that  the  matter  in  dispute  is  within  the 
appellate  jurisdiction  of  this  court. 

The  defendant  was  commissioned  as  a  notary  public  in  1839.  The  commis- 
sion of  the  relator  bears  date  the  14th  of  March,  1850. 

The  main  propositions  in  favor  of  the  right  of  the  defendant  to  hold  the  office, 
which  we  deduce  from  the  arguments  of  counsel,  are  :  1st,  that  his  commission 
of  1839  has  not  expired,  but  is  still  in  force;  2d,  that  the  appointment  of  the 
relator  is  unauthorised  by  the  Constitution  and  laws,  and  consequently  void. 

37 
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Btatb  The  fint  qnestioii  to  be  delennined  is*  iwiiellier  the  dontioii  of  the  oflfee 

wu  limited  by  a  term.  The  proYisioD  of  the  Conedtution  of  1812  and  its 
opention  are  too  well  known  to  the  profession  to  require  anything  more  than 
a  genersl  reference  to  if,  in  order  to  anthorise  the  stBtement  made  by  the  coun- 
sel for  die  relator,  diat  a  large  portion  of  the  execntiTe  offices  were  not  affected 
either  as  to  die  duties  required  to  be  performed,  or  the  mode  of  appointment 
by  the  Constitution  of  1645. 

The  Constitution  of  1812  provided  the  mode  of  appointment  for  offices  estab- 
lished by  it,  defining  to  the  Legislature  liie  right  of  prescribing  the  mode  of 
appointment  of  all  other  offices  to  be  established  by  law.    Art.  3,  §  9. 

By  the  act  of  1813,  made  to  cany  out  this  constitutional  provision,  it  was 
provided,  that  the  governor  shall  appoint,  with  die  advice  and  consent  of  the 
Senate,  as  many  notaries  public  as  may  be  deemed  necessary,  who  shaO  remain 
in  office  during  good  behavior,  &c.  Under  diis  act  the  defendant  was  ap- 
pointed and  held  his  office.  Several  of  the  offices  established  by  law  nnder 
the  Constitution  of  1812  were  limited  in  their  duration,  but  that  of  notary  and 
some  others  Femained  without  any  limitation. 

This  being  the  state  of  things  when  the  Constitution  of  1845  was  adopted, 
we  have  to  ascertain  its  effect  upon  this  previous  legislation  and  the  offices  exist- 
ing by  virtue  of  it.  The  mode  of  appointment  was  not  changed  in  relation  to 
them ;  for  the  fiftieth  article  leaves  the  power  whero  the  Constitution  of  1812 
had  i^aced  it — in  the  Legislature:  **The  governor  shall  nominate,  and  by  and 
with  the  consent  of  the  Senate,  shall  appoint  all  officers  whose  offices  are  estab- 
liahed  by  this  Constitution,  and  whose  appointment  is  not  therein  otherwise 
provided  for :  provided,  however,  the  Legislature  shall  have  a  right  to  prescribe 
the  mode  of  appointment  to  afl  other  offices  established  by  law.'*  Thane  were 
offices  established  by  law,  upon  which  the  Convention  acted,  and  are  recognised 
expressly  in  the  Constitution,  for  which  the  legislature  had  a  right  to  preacribe 
the  mode  of  appointment.  But  the  Legislature  was  not  called  upon  to  exer- 
cise this  right;  the  power  had  been  exeroised;  the  offices  were  created;  and 
the  fiftieth  article  is  a  simple  delegation  of  power.  The  phnseology  of  die 
corresponding  article  of  the  Constitution  of  1812  has  this  marked  difference. 
The  words  in  this  instrument  are  **other  offices  to  be  established  by  law."  The 
fiftieth  article  of  the  New  Constitution  treats  of  ^'other  offices  established  bylaw  ;** 
meaning  those  already  established  as  well  as  those  to  be  hereafter  establiahed. 
The  reason  of  the  discrepancy  is  obvious.  The  Constitution  of  1812  provided 
for  the  organisation  of  a  State  Government,  which  was  to  succeed  the  former 
Territorial  Government  established  nnder  the  authority  of  the  United  States; 
that  of  1845  merely  for  a  change  in  some  important  particulars  of  a  subeisting 
State  Government,  but  leaving  portions  of  it  untouched.  Great  changes  were 
made  by  the  Constitution  of  1845  in  the  judicial  power,  in  the  Legialative 
power,  in  the  elective  fitmchise,  and  some  other  matters;  but  the  changes  in  the 
executive  branch  of  the  government  were  comparatively  few. 

The  article  142  is  in  the  same  sense  when  it  provides,  that  the  lawa  in  foroe 
at  the  time  of  the  adoption  of  this  Constitution  and  not  inconsistent  dierewidi 
shall  continue  as  if  the  same  had  not  been  adopted. 

Th^  article  96  provides,  that  the  duration  of  all  offices  not  fixed  by  this  Consti- 
tution shall  never  exceed  four  years.  This  article  takes  effect  jfm>prio  vigvre ; 
it  precludes  by  its  terms  the  necessity  for  any  legislation  to  give  it  foree.  The 
application  of  this  limitation  to  offices  held  under  former  laws,  continued  in  force 
by  the  Constitution,  ^^pears  to  us  to  be  obvious  and  necessaiy.    To  except  them 
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would  defeat,  we  think,  the  plain  and  evident  purpose  of  the  Constitution  itself.        Btati 


John  R.  Borgstedb  v.  Daniel  Clarke. 

In  tbe  daase  in  the  sixth  aection  of  the  act  of  June  Itt,  1846,  prescribing  the  time  wheA  a 
new  election  ihall  be  held,  the  phraae  term  of  the  court  in  the  pariih  of  Jefferson,  mean* 
the  monthly  tenna  of  the  court. 

It  ia  not  neceaaary  to  travene  the  return  to  a  mandamtis  before  going  to  trial  on  the  meriti. 

After  the  governor  has  issned  a  commission  to  an  officer  whose  election  was  contested,  upon 
the  parQT  contesting  having  discontinmed  his  suit,  it  is  too  late  for  him  to  renew  the 
contest  or  dispute  the  right  of  the  officer  holding  tbe  commission.  • 

APPEAL  from  the  District  Court  of  Jefferson,  Clarke,  J.  C.  RoseltM  for 
plainlaff,  contended :  This  is  an  application  lor  a  writ  of  mandamus  by  the 
present  recorder  of  the  parish  of  Jefferson,  to  compel  the  d^endant,  who  was  his 
predecessor  in  that  office,  to  deliver  the  public  records  of  the  office,  as  well  as 
the  place  where  the  office  is  directed  by  law  to  be  held.  The  application  is 
made  under  the  833d  article  of  the  Code  of  Practice.  To  a  rule  nisi  taken  on 
the  defendant  he  answered,  that  the  election  for  parish  recorder  had  been 
held  on  an  improper  day,  dec.  He  had  previously  contested  the  election  of 
the  plaintiff,  but  had  discontinued  his  contestation.  The  plaintiff  produced  his 
commission,  his  oath  of  office,  and  the  bond  and  security  which  he  had  furnished 
for  the  faithful  discharge  of  his  duties  as  parish  recorder.  Upon  this  evidence 
the  district  court  ordered  a  peremptory  mandamus  to  issue ;  and  the  defendant 
has  brought  the  case  before  this  court  by  appeal. 

It  is  respectfully  submitted,  that  there  is  not  the  slightest  pretext  for  a 
defence  to  Uie  application.  By  the  provisions  of  the  law  of  1846,  the  election  to 
offices  of  this  kind  can  only  be  contested  within  a  limited  period,  and  in  the 
Doanner  prescribed.  After  the  governor  has  commissioned  the  officer,  no  question 
can  be  raised  concerning  the  regularity  or  legality  of  the  election.  The  com- 
Bsiseion  is  a  complete  bar  to  any  such  inquiry. 

R.  M.  Carter^  for  defendant,  contended :  The  defendant  is  appeUant  from  a 
judgment  of  the  Third  Judicial  District  Court,  directing  a  peremptory  mandamus 
to  issue,  commanding  him  to  deliver  up  to  the  plaintiff  the  office  of  recorder 
of  tbe  parish  of  Jefferson.  Before  entering  into  the  defence  which  the  defendant 
lelies  upon,  in  asking  the  court  to  reverse  the  decree  of  the  lower  court,  it 
is  necessary  to  state  some  facts  which  are  not  contested  by  either  party. 

jfcfr.  Clarke^  the  defendant,  was  elected  in ,  as  recorder  of  the  parish ; 

pursuant  to  law  his  term  of  office  exph^d  on  dth  November,  1849,  or  until  a 
sueceasor  should  be  legally  chosen.  An  election  took  place  on  5th  November, 
1849,  and  Mr.  Borgsttde  was  returned  as  recorder.  This  return  was  contested 
by  ATr.  Clarke^  under  the  law  concerning  **  contested  elections,"  passed  June  1, 
1846.  The  election  was  declared  null  and  void.  The  sheriff  of  the  parish 
•ffdered  an  election,  under  section  6th  of  that  law,  which  reads  as  follows :  **  If 


V. 


The  bws  in  force  were  to  continue ;  the  offices  were  not  superseded ;  the  PaacT. 
incumbents  were  not  changed.  We  find  no  clause  in  the  Constitution  wluch 
pre-supposes  the  necessity  for  any  legislation  on  this  subject.  On  the  contraiy, 
we  infer  from  its  whole  tenor,  that  the  operation  of  the  Constitution  itself  neces- 
Barfly  carries  into  effect  what  was  considered  by  the  Convention  as  an  important 
change  in  our  system :  the  limitation  of  the  term  of  office  by  the  Constitution 

itself. 

We  therefore  consider  that  the  term  of  office  of  notary  public  hekl  by  the 
defendant  was  limited  by  the  Constitution  to  four  years  from  the  time  of  the 
taking  effect  of  said  Constitution;  and  tiiat  the  relator  has  been  duly  appointed 
his  successor  in  office. 

The  judgment  of  the  district  court  is  therefore  affirmed,  with  costs. 
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BoRGSTEDK    the  findiDg  of  a  jury  be  in  favor  of  a  new  election,  the  sheriflf  or  coroner,  •• 

Clarke  ^^  ^^^'^  ™**^  ^*  ^^^  adveitise  the  same  at  the  door  of  the  house  at  which 
election  for  each  precinct  of  the  parish  is  to  be  held,  to  be  held  on  the  fourth 
Monday  af>er  the  last  day  of  the  term  of  court  at  which  the  trial  has  been 
had,  and  after  at  least  fifteen  days  notice  by  advertisement  aforesaid."  The 
sheriff  construed  the  term  of  court  to  mean  a  monthly  terra,  and  directed  an 
ejection  to  be  holden  on  28th  January,  1850.  Against  this  construction  the 
incumbent  and  his  friends  entered  a  protest.  The  election  took  place,  and  Mr. 
BorgsUde  received  a  majority  of  votes,  and  applied  for  the  office  and  was 
refused.  Mr.  Clarke  immediately  instituted  suit  against  Mr,  Borgstede.  An 
issue  was  joined,  and  a  jury  summoned  under  the  provisions  of  the  act  of  1846. 
At  this  stage  of  the  case,  the  counsel  who  now  addresses  you  was  employed 
by  the  defendant.  When  the  case  was  called  for  trial,  I  advise<l  my  client  to 
discontinue  his  suit,  which  was  done.  Mr.  Borgstede,  on  the  20th  of  February 
last  applied  to  the  judge  for  a  mandamus.  A  rule  to  show  cause  issued,  made 
returnable  on  the  25th.  The  proceedings  had  on  that  rule  are  the  matters  for 
review  on  this  appeal. 

The  writ  of  mandamus  is  derived  fVom  the  common  law,  and  its  appropriate 

application  can  only  be  determined  by  reference  to  the  decisions  of  courts  of 

common  law  or  positive  statute  enactments.     It  is  not  necessary  to  dwell  upon 

the  antiquity  of  this  Avrit,  but  to  proceed  at  once  to  the  first  question  raised  by 

the  return  of  the  defendant.     Can  this  writ  issue  in  this  case  ?     "  It  was 

introduced,"  say  the  writers.  '*  to  prevent  disorder  from  a  failure  of  justice,  and 

defect  of  police."     This  explanation  is  sufficiently  broad  and  comprehensive  to 

subserve  all  good  and   practical  purposes.      It   is  a  summary  proceeding;  a 

deviation  from  the  usual  legal  proceedings;  it  removes  all  impediments  to  a 

speedy  decision  of  the  matter  m  controversy.     I^et  us  enquire  what  reasoa 

exists  for  the  issuing  of  the  writ  in  this  case  ?     Mr.  Borgstede  claims  an  office, 

or  rather  the  emoluments  of  that  office.     Admit  his  claim,  and  then  ask  what 

concern  has  the  State  or  the  parish  in  the  enquiiy  to  whom  those  fees  should 

go,  whether  to  Borgstede  or  Clarke?     It  is  not  contended  that  the  records 

appertaining  to  the  office  of  recorder  are  not  safe ;  it  is  not  shown  that  the 

public  interests  are  endangered  by  the  continuance  of  Mr.  Clarke  in  office. 

All  the  interest  presented  is  of  a  private  nature.     '*  When  the  right  is  of  a 

private  nature,  as  in  the  case  of  an  office  in  which  the  public  are  not  concerned, 

such  as  that  of  deputy  register,  it  is  discretionaiy  in  the  court  to  grant  or  refuse 

it."     We  think  that  nothing  in  the  record  shows  a  necessity  for  the  exercise 

of  the  discretion  of  the  court  to  issue  the  writ.     It  is  not  the  purpose  of  the 

party  to  dwell  upon  this  point,  but  to  proceed  to  the  examination  of  the  second 

question. 

Was  a  sufficient  return  made  to  the  rule  to  show  cause  why  the  writ  of 
mandamus  should  issue  ?  It  is  presumed  that  the  plaintiff,  in  seeking  his 
iremedy,  relied  upon  articles  630,  831,  832  and  833.  The  action  of  the  court 
was  based  upon  article  840  ;  the  rule  upon  the  defendant,  on  article  841.  On  the 
25th  of  February  a  return  or  answer  was  filed  to  the  rule.  Article  842,  C.  P., 
reads  thus  :  '*  If,  on  the  day  assigned  for  answering  the  order,  the  party,  or 
judge  to  whom  it  is  directed,  answers  and  states  sufficient  reasons  to  justify  his 
conduct,  tlie  complaint  shall  be  dismissed,  and  the  petitioner  shall  pay  costs." 
Did  the  defendant,  on  his  answer,  state  sufficient  reasons  for  his  conduct  ? 
He  alleges,  that  the  election  was  illegally  held :  Ist.  It  was  not  held  at  the 
time  required  by  law.  2d.  It  was  not  held  at  the  places  required  by  law. 
3d.  That  the  notices  required  by  law  for  holding  said  election  were  not  given. 
Are  these  suffisfent  reasons  ? 

The  defendant  further  adds,  he  cannot  give  up  his  office  to  any  person  unless 
legally  elected  and  qualified,  under  loss  to  himself,  his  sureties  on  his  official 
bond  and  to  the  public  These  sufficient  reasons  were  sworn  to.  We  contend 
that  the  return  was  sufficient,  and  the  duty  of  the  judge  was  to  refuse  a 
peremptory  mandamus.  The  return  has  not  been  contradicted ;  no  evidence 
was  ii^roduced  to  show  that  the  allegations  were  false.  On  one  side,  Mr. 
Borgstede  asserted  his  election ;  on  the  other,  Mr.  Clarke  denied  it.  Ei&er 
of  the  reasons  alleged  by  Mr.  Clark  was  a  sufficient  reason  and  a  good  return 
to  the  rule :  **  But  if  he  at  first  returns  a  sufficient  cause,  although  it  should 
be  &lse  in  fact,  the  Court  of  King's  Bench  will  not  try  tlie  truth  of  the  fact 
upon  affidavit,  but  will  for  the  present  believe  him,  and  proceed  no  further  on 
the  mandamus.  But  then  the  party  injured  may  have  an  action  against  him 
for  his  false  return ;  and  (if  found  to  be  false  by  the  jury,)  shall  recover  daooagea 
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e^iraleot  to  the  injaiy  sustaiDed,  together  with  a  peremptoiy  mandamuB  to    BoftosTsni 
the  defendant  to  do  his  duty."     Jacob's  L.  D.,  verbo  Mandamus.    *^  The  party      ^    ^' 
to  the  return  of  a  mandamus   could  not  traverse  nor  interplead."     Bacon's         I'^kkk. 
Ab.  verba  Mandamus.     This  was  the  law  in  England  for  centuries  governing 
returns,  until  changed  by  statute. 

The  next  question  presenting  itself  to  the  court  is  this :  What  was  the  duty 
of  the  plaint iflf  when  the  return  was  made  7  If  the  English  mode  of  procedure 
be  considered  binding  upon  the  parties  to  this  suit,  the  plaintiff  should  have 
traversed  the  return.  This  was  not  done.  No  issue  was  presented  by  the 
plaintiff;  he  traversed  no  fact  in  the  retam.  It  may  be  said  he  presented  a 
commission  from  the  governor ;  and  it  may  be  urged,  that  this  document  tra- 
versed successfully  the  allegations  of  the  defendant.  A  commission  under  the 
seal  of  the  State  is  not  conclusive  of  the  title  to  an  office  subject  to  popular 
election.  The  governor  merely  peiforms  a  ministerial  function.  At  the  present 
moment  there  are  two  commissions  held  by  different  persons  for  the  office  of 
United  States  Judge  for  the  Eastern  District  of  Louisiana ;  yet  it  will  not  be 
pretended  that  the  gentleman  who  holds  tlie  commission  youngest  in  date  is 
entitled  to  the  judgeship.  Commissions  similar  to  that  tendered  by  the  plaintiff 
necessarily  issue  on  ex  parte  statements.  The  return  to  the  mandamus  avers, 
in  substance,  that  the  commission  was  null  and  void.  We  say,  then,  that  the 
rule  should  have  been  discharged,  and  no  further  proceedings  had  by  the  judge, 
anless  the  plaiotiff  traversed  the  return,  and  gave  the  defendant  opportunity  to 
plead  thereto.  By  statute  of  9  Anne«  c.  20,  the  right  to  traverse  the  return 
was  granted  io  the  same  way  as  if  the  parly  had  brought  his  action  on  the  case 
for  a  false  return.     Verbo  Mandamus,  6  Bacon's  Ab. 

Was  the  election  held  at  the  time  required  by  law  ?  The  election  of  Borg- 
sUde  was  decided  by  the  jury  on  the  10th  December,  1849,  to  be  null  and 
void.  The  sheriff  ordered  the  election  to  be  held  on  the  28th  January,  1850. 
Was  this  day  **the  4  th  Monday  after  the  last  term  of  the  court  at  which  tbe 
trial  has  been  held  ?"  The  first  section  of  the  act  of  1846  requires  the  pro- 
ceedings to  be  had  before  the  district  court  foi  the  parish  in  which  the  election 
may  be  had.  Let  us,  therefore,  enquire  which  is  the  last  day  of  the  term  of 
coart  of  the  Third  Judicial  District  Court  ?  An  act  was  "Approved  27th  May, 
1846,  entitled  "  An  act  to  fix  the  time  at  which  the  terms  of  court  in  the 
several  parishes  of  the  State  shall  be  holden  (the  parish  of  Orleans  excepted.)" 
By  that  act  it  is  declared,  **  Third  district :  In  the  parish  of  Jefferson,  from  the 
first  Monday  in  November  till  the  fourth  day  in  July."  The  last  day  of  the 
term  of  court  is  the  3d  of  July.  But,  it  is  contended,  that  by  an  act  approved 
June  1,  1846,  sec.  3d,  the  terms  of  court  are  monthly ;  and  reliance  is  placed 
open  the  following  clause  to  be  found  in  the  section  :  **  Shall  draw  from  said 
jury  box  forty  names  of  persons  duly  qualified  to  act  as  jurors  for  the  ensuing 
term,  consisting  of  the  calendar  month. 

What  is  the  obvious  meaning  of  this  clause,  that  the  jury  term  should  be 
monthly  ?  And  if  there  was  room  for  a  doubt  the  last  few  words  of  this  section 
removes  it,  *'  and  to  serve  during  the  balance  of  the  term  of  one  month."  But 
^e  new  election  is  to  be  held  on  the  **  4th  Monday  after  the  last  term  of  court." 
Bot  can  any  effect  be  given  to  the  clause  in  the  section  last  quoted  1  Article 
118  of  the  Constitution  says,  *'  Every  law  enacted  by  the  Legislature  shall  em- 
brace but  one  object,  and  that  shall  be  expressed  in  the  title."  The  act  from 
irhich  we  cited  is  entitled,  **  An  act  relative  to  the  mode  of  composing  and 
drawing  juries  for  the  Third  Judicial  District,  parish  of  Jefferson."  The  object 
as  expressed  in  the  title  is  for  the  composing  and  drawing  of  juries ;  the  section 
referred  to  creates  jury  terms ;  or,  if  it  be  conceded  Qnnt  it  creates  terms  of 
oonrts,  the  section  is  cleariy  unconstitutional.  The  composing  and  drawing  juries, 
and  the  holding  of  terms  of  court,  or  jury  terms,  are  different  and  distinct  objects. 

We  conclude ;  IsL  A  sufficient  return  was  made  to  the  rule  to  show  cause 
irhy  a  mandamus  should  issue.  2d.  That  it  is  clear  that  the  election  was  not 
held  at  the  time  designated  by  law.  3d.  That  until  a  recorder  for  the  parish 
be  elected  according  to  law,  and  duly  qualified,  Mr.  Clarke  cannot  be  called  upon 
to  deliver  up  the  office. 

Hie  judgment  of  the  court  {PresUm^  J.,  recusing  himself,  having  been  of 
counsel  in  the  case),  was  pronounced  by 

SuBEix,  J.  The  defendant  is  appellant  from  a  judgment  directing  a  per- 
emptoiy mandamus  to  issue,  commanding  him  to  surrender  to  the  plaintiff  the 
office  of  recorder  of  the  parish  of  Jefferson,  the  official  books,  &c. 
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BoKaariDB  tj^^  material  frets  are  aa  fbOowa :  Clarke  waa  formeriy  recoidor.  At  an 
Clauxjc  electioQ  in  November,  1849,  BorggUde  waa  returned  as  elected ;  04irkt  eon- 
taated  the  election  under  the  act  of  June  1,  I8469  and  it  waa  declared  null. 
Under  the  6th  section  of  that  law  the  sheriflf  ordered  an  election  to  take  place 
on  the  28th  Januieiry,  1850.  At  this  election  BorgtUde  again  received  a  majority, 
and  Clarke  again  instituted  proceedings  contesting  the  election ;  but  after  iaaue 
joined  they  were  discontinued  on  his  own  motion. 

In  his  petition  in  this  cause  the  plaintiflf  alleges  his  lawful  commission  from 
the  governor,  which  he  annexes  to  his  petition*  and  proper  qualiiicatioa  by  takhig 
the  oath  of  office  and  giving  bond.  The'proceeding  was  in  the  nature  of  a  call 
upon  the  defendant  to  show  cause  why  a  peremptory  mandamus  should  not 
issue.  The  defendant  in  hia  answer  alleged  that  the  electk>n  was  illegally  held ; 
that  it  was  not  held  at  the  time,  nor  at  the  places  required  by  law,  nor  upon 
due  notice. 

By  a  bill  of  exceptiona  it  appears,  that  **  after  the  counsel  for  detedant 
had  read  the  returns  to  the  rule  taken  by  the  plaintiff,  in  which  said  return 
it  is  alleged,  that  the  alleged  election  of  plaintiff  was  Ulegal  as  to  holding  in 
time,  place,  and  -notice,  said  defendant  moved  the  said  rule  be  dismissed,  unless 
traversed  by  the  plaintiff  by  his  filing  an  answer.  The  court  decided  lliat  it 
was  not  necessary  to  traverse  upon  part  of  plaintiff.  To  which  decision  defendant 
excepted. 

The  argument  of  the  defendant's  counsel  befi>re  this  court  travels  out  of  the 
bill  of  exceptions  and  discusses  the  question,  whether,  under  article  842,  the 
return  or  answer  being,  as  he  contends,  sufficient,  he  had  a  right  to  have  the 
complaint  dismissed,  and  drive  the  plaintiff  to  an  action  for  a  false  return,  pur- 
suant to  the  ancient  practice  at  common  law  before  the  statute  of  Anne.  This 
question  is  not  covered  by  the  bill ;  it  is  not,  however,  improper  to  observe,  that 
if  it  were,  a  majority  of  the  court  is  of  opinion,  that  the  plaintiff,  under  our 
practice,  cannot  be  driven  to  the  circuitous  remedy  of  an  action  for  false  retora. 
The  question  really  presented  by  the  bill  is,  whether  the  plaintiff  ia  bound  to 
traverse  the  answer  before  the  cause  can  be  tried.  We  concur  with  the  district 
judge  that  this  was  unnecessary.  It  is  the  familiar  rule  of  our  practice  that  a 
replication  is  unnecessary,  and  that  the  plaintiff  is  to  be  considered  as  denymg 
any  new  matter  set  up  by  the  defendant.  This  rule,  applicable  to  ordinary 
cases,  and  which  was  intended  to  expedite  the  progress  of  the  cause,  ia  a  fortiori 
proper  in  summary  proceedings,  which,  in  the  language  of  the  code«  are  cairied 
on  **  without  going  through  the  ordinary  forms  of  actions." 

It  further  appears  by  the  bill  of  exceptions,  that  after  the  point  juat  <x>ticed 
was  ruled  against  him,  the  defendant  asked  a  continuance,  on  the  ground  that 
his  client  was  not  prepared  with  the  necessary  proof  in  support  of  his  allegatimis 
in  the  returns,  which  continuance  the  court  refused.  We  think  there  was  no 
error  in  this.  The  application  was  not  supported  by  affidavit  showing  the  neces- 
aiQr  of  a  continuance. 

This  brings  us  to  the  consideration  of  the  cause  on  the  merits. 

The  argument  for  the  defendant  was  mainly  rested  upon  the  alleged  inr^^- 
larity  of  the  plaintiff's  Section  aa  to  the  time  of  holding  it.  The  aherifi^  after 
the  former  election  waa  annulled,  advertised  on  the  26th  December  an  eiectioa 
to  be  holden  on  the  28th  January  ensuing.  By  the  6ih  sectkMi  of  the  act  of 
1846,  p.  117,  the  sheriff  is  directed  in  such  a  case  to  advertise  an  election  to  tMk» 
place  on  the  fourth  Monday  after  the  last  day  of  the  term  of  court  at  which  the 
trial  has  been  had.    And  the  qaestiDa  ia,  what  is  the  tenn  of  tlsa  Distnct  GoMit 
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in  tbe  pBrish  of  Jeffenon  to  which  we  are  to  apply  tfaia  provbioD  of  the  atatute  1 
la  it  the  entire  aeaaion,  **from  the  first  Monday  in  November  till  the  fourth  day 
ID  July,"  which  ia  spoken  in  the  act  of  27th  May,  1846,  p.  56  ?  or  is  the  law- 
giver to  be  conaidered  aa  having  contetnplAted  in  reference  to  the  parish  of  Jefler- 
eon  monthly  terms?  We  think  the  latter  the  correct  interpretation ;  for  in  an 
act  relative  to  the  parish  of  Jeflferaon,  passed  at  the  same  session  of  the  Legis- 
lature, we  find  monthly  terms  expressly  and  repeatedly  mentioned.  Act  of 
1646,  p.  111.  This  act  bears  date  on  the  aame  day  as  the  act  respecting  con- 
tested elections ;  (lb.  p.  116,)  and  aa  to  time  of  preparation  the  former  seems  to 
have  preceded  the  last  mentioned  act.  It  ia  proper  also  to  observe,  that  the  con- 
■Cmctlon  invoked  by  the  defendant  would  lead  to  results  which,  we  may  befieve, 
the  Legblatnre  would  never  deliberately  have  sanctioned.  November  is  the 
month  for  holding  elections ;  and  if,  for  the  purpose  of  the  present  question,  the 
term  of  the  District  Court  in  Jefferson  is  considered  as  commencing  in  Novem- 
ber and  ending  in  July,  then  the  public  voice  would  be  silenced,  and  the  old 
incumbent  would  hold  his  seat  until  the  ensuing  July  or  August — a  period  of  nine 
months.  Moreover,  the  election  would  be  thrown  into  a  season  of  the  year 
at  which,  in  the  usual  course  of  things,  the  voting  population  of  the  pariah  Is 
much  reduced. 

But  on  another  point  the  case  is  clearly  with  the  plaintiff.  He  contested  the 
election  under  which  the  plaintiff  chums,  but  abandoned  the  contest ;  and  after 
that  abandonment  the  governor  issued  a  commission  to  the  plaintiff.  By  the  13th 
aection  of  the  act  of  1846,.  p.  118,  it  is  enacted,  that  the  governor  shall  not  issue 
a  conmiission  until  forty  days  after  the  day  of  the  election  for  the  parishes  within 
one  hundred  and  fifty  miles  of  the  aeat  of  government.  On  the  soccessfbl  can- 
didate furnishing  to  the  governor  a  copy  of  the  judgment  of  the  court  in  his 
&vor,  duly  certified  by  the  clerk,  dated  after  the  last  day  of  the  term,  the  gover- 
nor is  required  to  issue  immediately  a  commission  to  such  successful  party.  And 
upon  the  certificate  of  the  clerk,  showing  either  that  the  contest  has  been  aban- 
doned, or  the  right  to  prosecute  it  lost  hy  non-compliance  with  the  provision  of 
the  act,  the  governor  is  directed  to  issue  his  oommiasion  in  favor  of  the  person 
in  whose  iavor  the  certificate  of  election  has  been  granted.  Now  it  would  be 
clearly  a  violation  of  the  policy  and  spirit  of  this  act,  which  was  intended  to  put 
such  questions  at  rest  as  promptly  as  possible,  to  permit  the  defendant  still  to 
finstrate,  or  to  questbn  the  popular  will,  after  he  has  once  contested,  has  aban- 
doned that  contest,  and  the  executive  subsequent  to  that  abandonment  has  issued 
a  commission. 

The  judgment  of  the  district  court  is  therefore  affirmed,  with  costs; 
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James  H.  Duplet  v.  Canal  Bank. 

Principdf  are  responfible  for  the  damages  caoied  by  the  neglect  and  misfeuance  of  their 

agents. 
Where  a  jury  hu  not  awarded  each  damages  as  tbe  evidence  eataUiafaee,   the  Sapreme 

Coort  will  increase  the  amount. 

APPEAL  from  the  Fifth  District  Court  of  Kew  Orleans,  Buchanan,  J. 
W.  C.  Hamner,  for  phdntiflr,  contended :  This  is  a  suit  to  recover  the  value 
of  a  horse  killed  on  the  Shell  Road,  through  the  improper  conduct  of  appeDanti. 
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DtTDLET  The  petition  sets  fortlT  two  causes  of  complaint  against  the  bank :  first,  the 

^  violation  of  the  custom  of  the  road  in  shutting  the  toll  gate  at  an  unusual  hour ; 

and,  second,  in  having  a  bar  instead  of  a  gate  at  the  toll  gate.  The  proof  as  to 
the  custom  of  the  road  as  to  leaving  the  gate  open,  is  fully  established  by  six  or 
seven  gentlemen  who  have  ridden  on  the  road  two  or  three  times  a  week  fi>r 
many  years. 

The  testimony  also  establishes  that  the  bar  thrown  across  t(he  roa^and  painted 
white,  was  unsafe  and  dangerous;  it  couki  not  be  seen  when  ck>sed.  The  jury 
gave  a  venlict  for  one  hundred  and  fifty  doUars.  The  plaintiff  claimed  five  hundred  | 

dollars  as  the  value  of  his  horse,  and  proved  his  value  to  be  four  handled  dollars, 
he  having  refused  that  sum  for  him.  See  Bunce*$  testimony.  He  joins  the 
appeal  and  asks  that  the  verdict  of  the  jury  be  amended  by  giving  him  four  hun- 
dred dollars,  the  value  of  his  horse. 

The  defence  before  the  jury  was,  that  there  was  fault  on  both  sides,  and 
therefore  plaintiff  could  not  recover.  No  proof  was  produced  by  defendants  to 
show  that  the  plaintiff  was  at  fault;  it  is  attempted  to  be  deduced  from  the  fiict 
of  the  killing  of  the  horse  and  the  starting  of  tlie  gate  post.  The  essential  testi- 
mony upon  this  point  is  that  of  Captain  Stockton.  He  says  that  the  beam  was 
mdented  from  one-eight  to  one-fourth  of  an  inch,  and  that  the  post  was  started 
from  two  to  three  inches  at  the  surface  of  the  ground.     From  this  result,  defen-  _ 

dants  conclude  that  plaintiff  was  a  modem  Jehu.     On  the  contrary,  if  any  infer-  I 

ence  can  be  drawn  fW>m  it,  it  is  that  the  pace  was  moderate ;  for  3500  pounds, 
about  the  weight  of  the  horse,  cab  and  riders,  thrown  with  a  great  velocity 
against  such  a  structure,  would  have  knocked  it  to  the  earth,  and  dashed  the 
riders  over  the  horse's  head;  but  their «own  witness  who  was  on  the  spot  and 
examined  the  matter,  says  no  idea  of  the  speed  could  be  had  from  the  accident. 

Then  how  was  plaintiff  at  fault,  unless  riding  on  this  road  be  a  fault.  He 
made  the  distance  from  the  lake,  5}  miles,  in  about  an  hour.  Waggerman^t 
testimony.  The  superintendant,  CapL  Stockton^  says  he  generally  made  it  in 
forty  minutes,  and  that  he  did  not  consider  ten  miles  an  hour  fiist  driving  or  vio- 
ktion  of  the  ordinance.  Plaintiff  was  a  cautious  prudent  driver;  very  careful 
of  his  horse ;  the  drive  was  at  night ;  nothing  on  the  road  to  excite  horse  or 
rider;  four  friends  in  his  waggon;  no  excitement;  no  urging  of  his  hone ;  know- 
ing the  gateway  large,  sixteen  feet ;  never  having  known  the  gate  shut ;  no 
requisition  of  the  road  or  necessity  to  pass  the  gate  at  less  speed  than  other  parts 
of  the  road,  the  speed  being  moderate.  Then,  in  what  was  he  in  fault  ?  It  is 
confidently  answered,  in  nothing;  he  was  not  at  fault;  he  used  common  and 
ordinary  caution.  But  ah  !  it  is  said  his  horse  was  sweating,  and  that  he  blowed. 
Wonderful,  this,  on  a  warm  spring  evening !  But,  says  the  toll-gatherer,  the 
accident  occurred  at  a  quarter  past  eleven ;  that  plaintiff  acknowledged  it  was  his 
own  fault ;  that  plaintiff  told  him  he  stopped  about  one  hundred  yards  off,  and 
seeing  nothing  started  again.  This  amounts  to  saying  that  plaintiff  deliberately 
drove  his  horse  against  the  gate  to  destroy  him,  and  then  told  witness  he  had 
done  so.  This  witness  understood  and  spoke  English  very  indifferently,  and  it 
is  therefore  charitable  to  think  that  he  was  rather  mistaken  than  swore  falsely. 
His  interest  was  to  protect  himself.  He  says  he  closes  the  gate  when  he  feels 
sleepy.  Is  the  life  and  proper^  of  the  public  to  be  exposed  in  this  way  with 
impunity  ?  From  the  capricious  feelings  of  a  public  agent,  the  custom  of  a 
thoroughfare  as  crowded  almost  as  a  street  is  suddenly  violated  and  the  proper^ 
of  the  citizen  is  destroyed,  and  his  life  and  that  of  his  niends  greatly  endangered. 
I  am  sure  this  court  will  not  justify  such  conduct;  will  not  excuse  such  neglect 
or  wantonness.  It  has  been  attempted  to  make  plaintiff  bear  the  sins  of  all  the 
rash  and  violent  driving  on  this  road.  The  police  has  been  searched  for  testimony ; 
superintendant  and  toll-gatherers  brought  in;  the  witnesses  of  plaintiff  all  attempted 
to  be  made  wild,  daring,  wreckless  drivers ;  all,  all  the  wrong  things  and  acci- 
dents upon  the  road  brought  up  and  plaintiff  made  to  bear  them.  It  will  not  do. 
We  have  nothing  to  do  with  these  things.  We  were  riding,  as  any  one  has  a 
right,  quietly,  at  a  moderate  speed,  and  unsuspecting  of  hindrance,  when  by  the 
unusual  and  unexpected  conduct  of  the  defendants,  our  lives  and  property  were 
alike  hazarded.  The  court  is  therefore  prayed  to  change  the  judgment  to 
$400,  instead  of  $150  as  the  value  of  the  horse  is  shown  to  be  that  amount. 

E,  A,  Bradford^  for  defendants,  contended :  The  fiicts  of  this  case  and  the 
usages  of  the  road  in  respect  to  &e  toll-gate,  are  shown  by  the  testimony  of 
Captain  Stockton,  Marcellin  Lt  Blanc  and  Jame$  Robitaille. 
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The  defendaotB  submit  the  case  upon  the  following  points :  1 .  That  nothing       Dudlit 
in  &e  record  shows  any  feult  on  the  part  of  defendants,  but  that  the  accident  ^j. 

was  solely  attributable  to  the  fault  of  the  plaintiff  himself.     2.  That  at  the  utmost,   ^^^^  ^^'^' 
it  can  only  be  held  that  there  was  fiiult,  or  want  of  care,  on  both  sides ;  (and 
such  appears  to  have  been  the  opinion  of  the  jury,  as  indicated  by  a  ?erdict  which 
was  clearly  a  compromise  verdict;)  and  in  such  case  neither  party  can  recover 
damages  of  the  other.    Myers  v.  Pern/y  1st  Ann.  372,  and  cases  there  cited. 

The  judgment  of  the  court  was  pronounced  by 

SiriDELi.,  J.  This  is  a  suit  to  recover  the  value  of  a  horse ,  killed  on  a  road 
called  the  Shell  Road,  through  the  alleged  fault  of  the  defendants,  who,  it  is 
complained,  violated  the  custom  of  the  road  by  shutting  the  toll-gate  at  an  unu- 
sual hour,  and  had,  instead  of  a  toU-gate,  a  bar  which  was  not  easily  discernible 
at  niglit.     The  horse  struck  his  head  against  the  bar  and  was  thus  killed. 

We  consider  the  testimony  as  proving  tiiat  it  was  not  usual  to  have  the  road 
closed  at  that  time  of  the  night ;  that  the  plaintiff  had  no  reason  to  expect  such 
an  obstacle ;  and  that  it  was  one  not  easily  discernible  at  night.  We  think,  also, 
the  testimony  strongly  preponderates  in  favor  of  the  proposition,  that  the  plaintiff 
was  not  driving  at  an  indiscreet  rate,  and  did  not,  by  imprudence  on  his  own 
part,  contribute  to  the  disaster. 

The  only  objection  which  we  find  to  the  verdict  is  as  to  the  amount  of  dam- 
ages. The  appellee,  in  his  answer  to  the  appeal,  demands  an  increase  of  the 
amount  awarded ;  and,  we  think,  under  the  evidence  as  to  the  value  of  the  horse, 
he  is  entitled  to  a  higher  assessment. 

It  is  therefore  decreed,  that  the  judgment  be  so  amended  as  that  the  plaintiff 
recover  &om  the  defendants  the  sum  of  $300,  with  costs  in  both  courts^ 


RoBER^rsoN  et  al.  v.  Fetbr  ConrbIT. 

One  who  is  iole  stockholder  of  a  bank,  and  the  recipient  of  its  assetsi  is  bound  to  pay  a 
claim  a^ahist  the  bank  if  the  assets  amoont  to  the  snm  daisied. 

APPEAL  from  the  Fifth  district  Court  of  New  Orleans,  Biichanan,  J. 
2%onuis  A.  Clarke,  ex  parte,  for  the  plaintiffs,  contended :  The  Merchants' 
Bank  collected,  as  agent  for  the  Bank  of  the  United  States,  the  sum  of  $360 
for  rent  of  a  store  for  one  year,  belonging  to  the  latter.  This  receipt  was  not 
acknowledged  or  credited  in  the  Merchants'  Bank  account  with  the  Bank  of 
the  United  States.  The  defendant  is  sole  stockholder  of  the  Merchants'  Bank. 
The  assets  and  papers  are  in  his  hands,  and  amount  to  a  sufficient  sum  to  meet 
the  plaintiffs'  claim  which  is  for  $360,  the  said  amount  coUected.  Plaintiffs  are 
assignees  and  trustees  of  the  Bank  of  the  United  States.  1.  The  Merchants' 
Bank  would  be  compelled  to  pay  us.  2.  That  if  the  first  proposition  is  sustained, 
the  defendant,  the  representative  of  said  bank  and  possessor  of  its  assets,  must 
pay  us  out  of  the  sum.    3'  Mason  Rep.  310. 

The  judgment  of  the  court  was  pronounced  by 

SuDSix,  J.  This  cause  has  been  submitted  ex  parte  by  the  appellee,  who 
relies  on  Wood  v.  Dremmert,  3  Mason,  310.  The  principles  there  recognised 
support  Che  decree  of  the  district  judge. 

The  judgment  is  therefore  affirmed,  with  costs. 
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Claude  Tournieb  v.  Municipality  Number  One. 

Where  the  municipality  h«d  agreed  with  a  contractor  to  make  certain  banquettes  at  a  fixed 
price,  one-third  to  be  paid  by  the  mnnicipality  and  the  other  two-thirds  by  the  front  piT>- 
prietors,  and  it  having  been  settled  by  a  soit  that  the  finont  proprietors  were  liable  for  only 
one-third,  the  monicipality  will  be  considered  as  a  warrantor  for  tlie  remaining  third  of  tlie 
price,  and  held  liable  for  that  som. 

APPEAL  from  the  Fifth  District  Court  of  New  Orleans,  Buchanan,  J.     T. 
W,  Collins,  for  plaintiff.     R»  Prtaux,  for  defendant.     The  judgment  of  the 
court  was  pronounced  by 

EusTis,  C.  J.     The  plaintiff  claims  from  the  defendant  the  sum  of  $3682  40,' 
for  work  done  and  materials  furnished  under  two  certain  contracts  made  by  the 
municipality  with  Hubert  Girard,  for  the  making  and  laying  of  flatboat  gunwale 
banquettes  in  the  suburb  Trem6.     By  these  contracts  the  municipality  was  to 
pay  one- third  of  the  price  agreed  upon,  and  the  two-thirds  were  to  be  paid  by 
the  owners  of  property  in  front  of  which  the  banquettes  were  to  be  made.     The 
municipality  paid  its  third ;  but  it  is  alleged  that  the  plaintiff  has  not  been  able  to 
collect  the  whole  of  the  remaining  two-thirds  from  the  property  holders,  from 
causes  for  which  the  municipality  is  responsible.     This  suit  is  for  the  amount 
which  the  defendant  has  been  unable  to  recover.     The  plaintiff  had  judgment 
in  the  court  below,  and  the  defendant  has  appealed. 

It  having  been  determined  by  a  court  of  competent  jurisdiction  in  the  last 
resort,  that  the  plaintiff  could  only  recover  one-third  of  the  cost  of  the  work 
from  the  owners  of  property,  instead  of  two-thirds,  as  was  stipulated  in  the 
contract  between  the  parties,  it  seems  to  us  necessarily  to  follow,  that  the  plain- 
tiff has  a  claim  on  the  municipality  for  the  deficiency.  The  contractor  agreed 
to  take,  as  the  price  of  his  work  and  material,  the  debt  of  the  adjacent  property 
owners  for  two-thirds,  looking  directly  to  the  municipality  for  the  one-third. 
The  municipality  warranted  to  the  contractor  the  existence  of  the  debt,  or  recovrse 
against  the  property  owners  for  two-thirds  of  the  cost.  This  debt  having  been 
determined  not  to  be  due,  the  warranty  is  falsified,  and  the  municipality  is  boand 
by  it.  We  do  not  understand  any  question  to  have  been  made  as  to  the  connect- 
ness  of  the  amount  due  the  plaintiff.  The  judgment  of  the  district  court  cannot 
be  disturbed. 

Judgment  affirmed,  with  costs. 


B.  F.  Limwio  V.  John  Kohlman. 

Where  the  defendant  moves  to  dissolve  an  injunction  for  matters  appearing  on  the  Cue  of 
the  record,  the  court  may  allow  damages  mider  the  act  of  March  25th,  1831.  The  plaintiff 
cannot,  by  submitting  to  a  non-saitr  avoid  the  damages  which  are  to  be  regarded  as  a  daiin 
in  reconvention. 

APPEAL  from  the  District  Court  of  Jefferson.     Clarke,  J.     T.  A.  BartUtU^ 
for  plaintiff.    A.  N.  Ogden,  for  defendant    The  judgment  of  the  canrx 
WBB  pronounced  by 
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PftKSTOif,  J.    The  plaintiff  alleges,  that  a  judgment  having  been  rendered       Lvdwio 
against  him,  in  favor  of  the  defendant,    by  the  Third  District  Court  of  the     Kohlman. 
State,  he  took  a  suspensive  appeal  to  the  Supreme  Court ;  that  his  appeal  was 
afterwards  dismissed  by  the  district  court,  and  from  this  judgment  of  dismissal 
a  suspensive  appeal  was  granted  to  him. 

He  further  alleges  that,  notwithstanding  his  appeals,  the  defendant  had 
obtained  execution  on  this  judgment  against  him,  and  that  the  sheriff  of  the 
parish  of  Jefferson  had  seized  and  was  about  to  sell  his  property,  to  the  irrepar- 
able injury  of  his  rights. 

The  defendant  in  injunction  took  a  rule  on  the  plaintiff,  returnable  the  12th 
of  January,  1850,  to  show  cause  why  the  injunction  granted  should  not  be  dis- 
solved, on  the  ground  that  the  petition  set  forth  no  legal  cause  for  the  injunction, 
and  that  the  same  was  fraudulently  obtained ;  and  moreover  prayed  for  ten  per 
cent  interest,  and  twenty  per  cent  damages,  on  the  amount  of  the  judgment 
enjoined  against  the  plaintiff  and  his  securities  in  solido. 

On  the  12th  of  January,  1850,  the  parties  appeared,  and  by  consent  continued 
the  rule  until  the  26th  of  Januory  ;  and  on  the  same  day  the  defendant  filed  his 
answer  to  the  petition  for  an  injunction.  In  his  answer  he  reiterated  the  grounds 
taken  in  the  rule  for  setting  aside  the  injunction ;  and  moreover  olleged  that  both 
the  appeals  which  the  plaintiff  pretended  to  have  taken  hod  been  decided 
against  him  by  the  Supreme  Court.  He  further  alleged  that  the  appeal  taken 
by  him  from  the  judgment  on  the  rule  to  set  aside  the  first  appeal,  was  evidently 
taken  to  gain  an  advantage  from  an  appeal  which  he  was  aware  could  not  be 
sustained. 

On  the  26th  of  January,  the  day  fixed  for  the  trial  of  the  rule,  the  plaintiff 
did  not  appear  to  prosecute  his  injunction,  but  the  defendant  proceeded  to  try 
his  rule,  and  the  court,  by  an  examination  of  the  record  of  the  suit  between  the 
parties,  was  satisfied  that  there  was  no  ground  for  the  injunction,  but  that  it  had 
been  obtained  for  delay,  and  by  it  plaintiff  had  arrested  the  execution  of  a  judg- 
oaent  against  him  for  nine  hundred  doUars  with  five  per  cent  interest  from  the 
4th  of  January,  1849.  He  therefore  dissolved  the  injunction,  and  condemned  the 
plaintiff  and  his  securities  to  pay  the  defendant  one  hundred  and  eighty  dollars, 
being  five  per  cent  additional  interest  on  the  judgment  enjoined,  and  fifteen  per 
eent  damages. 

The  plaintiff  has  appealed,  and  assigns  for  errors :  Ist.  That  as  the  plaintiff 
did  not  apper  at  the  trial,  no  judgment  but  a  judgment  of  non-suit  could  have 
been  rendered.  2d.  That  the  pleadings  do  not  authorise  the  judgment.  3d. 
Neither  the  rule  nor  the  answer  contains  any  denial  of  the  allegations  in  plain- 
tiff's petition. 

The  plaintiff  referred  to  the  record  alone  in  the  original  suit  to  maintain,  and 
the  defendant  to  dissolve,  the  injunction.  It  was  therefore  a  proper  case  to  be 
tried  on  a  motion  to  dissolve  the  injunction  for  matters  appearing  on  the  face  of 
the  papers ;  and  whatever  appeared  on  the  face  of  the  papers  which  showed 
that  the  injunction  should  bo  dissolved,  was  a  proper  matter  of  enquiry. 
Hebert  v.  Jolly  et  aU.  5  L.  R.  52.,  It  was  therefore  the  duty  of  the  judge, 
on  the  trial  of  the  rule  to  dissolve  the  injunction,  to  examine  the  record  in  the 
cnriginal  suit  as  well  as  the  pleadings  in  the  suit  for  an  injunction :  which  he  did ; 
and  by  the  examination  of  the  whole,  found  the  reasons  for  his  judgment,  which 
ire  cannot  pronounce  erroneous  because  the  original  record  is  not  before  us. 

The  act  of  1831  accorded  to  the  defendant  in  injunction  interest  and  damages 
on  the  dissolution  of  the  injunction.    It  does  not  make  the  distinction  for  which 
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piaiotiff's  coaosel  oootends,  between  an  injonctioii  sought  to  e?ade  forever  the 
effect  of  a  judgment  and  one  to  prevent  its  effects  temporarily,  ezemptiog  the 
plaintiff  in  injunction  in  the  latter  case  from  damages ;  and  we  see  no  reason  for 
the  distinction. 

The  defendant  had  a  right  to  claim  interest  and  damages  on  die  trial  of  the 
motion  to  dissolve  the  inji;inction ;  and  the  plaintiff  could  not  deprive  him  eidier 
of  the  trial  of  the  rule  or  such  intenest  and  damages  by  failing  to  appear  and 
prosecute  his  suit  for  an  injunction. 

A  plaintiff  cannot,  by  discontinuing  or  submitting  to  a  noorsnit,  pi:event  a 
defendant  from  trying  his  claim  in  reconvention.  The  claim  of  a  defondant  in 
an  injunction  for  interest  and  damages,  if  not  a  claim  in  reconvention,  ifk  so 
analogous  that  the  same  rule  as  to  trial  may  with  great  propriety  be  applied  to 
both. 

The  judgment  of  the  district  court  is  therefore  affirmed,  with  costs  in  both 
courts. 
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•  R.  C.  Stockton  r.  T*  R-  Hyd3« 

The  slMriff  holds  prqpeity  seised  ander  •tUichinent  for  the  benefit  cf  whom  it  may  oonoeni. 
If  the  attaching  creditor  succeeds  in  his  soi^  the  rents  and  profits  dvii^g  the  attacfamettft 
belong  to  him  to  Ihe  extent  of  his  claim,  and  he  may  recover  the  same  in  a  direct  actaosi 
sgainst  the  tenant  if  he  has  not  psid  the  rents  to  the  sberiff. 

APPEAL  from  the  Fourth  Districi;  Court  of  New  Orleana,  Strawhridge,  J. 
Alexander  T.  Steele,  for  plaintiff,  contended :  Hyde  collected  $3320  rents 
of  lot  ^  and  part  of  10,  from  the  6th  day  of  June,  1.842,  to  1st  April,  1849  ;  he 
was  not  the  owner  of  those  lots ;  on  the  contrary,  they  were  seized  in  1841 
by  Stockton f  under  an  attachment  which  was  decreed  by  final  judgment  of  this 
court  to  be  good  against  both  Craddick  and  Hyde.  Now,  the  fruits  of  property 
belong  po  its  owner.  C.  C.  493.  Hyde  was  not  owner,  and  therefore  was  not 
entitled  to  them  ;  he  has  received  that  which  belonged  to  another ;  he  is  bound 
to  restore  it.  C.  C.  2279.  His  liability  to  pay  is  fixed  by  the  existence  of 
the  facts  we  have  stated ;  the  only  question  which  remains  is,  where  shaQ 
he  pay  it  ?  or  to  whom  is  he  liable  ?  Ordinarily,  compensation  for  the  use  of 
|>n)perty  or  frpitji  jwe  d]ue  to  its  owner ;  but  there  is  an  exception  to  this  rule 
when  property  is  under  seizure ;  then  the  fruits  and  revenues  belong  to  the 
person  making  the  seizure,  (C.  C.  457,)  to  be  credited,  of  course,  upon  the  debt 
for  which  a  seizure  is  made ;  or,  in  other  words,  a  seizure  of  property  is  a  seizure 
of  th^  fruits  and  revenues  thereof;  and  a  seizure  of  this  property  under  an 
attachment  took  with  it  the  rents ;  it  must  be  apparent  than,  that  Hyde  owes 
the  sura  of  $3320  for  the  rent  of  this  propertjr,  and  that  this  sum,  when  paid, 
must  go  to  Stockton,  untH  the  amount  of  his  judgment  against  Craddick  shall 
be  satisfied. 

The  petition  sets  forth  the  amount  of  that  judgment,  the  amount  satisfied, 
and  the  value  of  every  particle  of  property  which  was  bound  for  its  payment, 
and  shows  that  if  we  get  all,  and  what  we  claim  from  Hyde,  there  will  stiO  be 
a  large  amount  of  the  judgment  unsatisfied,  and  which  must  for  ever  remain  so ; 
conaequejBjtly^  tbe  proceeds  of  every  por;tion  of  the  property  seized  (whoever 
may  be  the  proper  person  to  grant  acquittance,)  must  be  paid  to  Stockton  alone, 
in  satisfaction  of  the  judgn^ent  against  Craddick,  So  far  as  Afr.  Hyde  is  con- 
cerned, the  judgment  of  the  court,  in  case  of  his  opposition  to  the  sale  of  the 
property,  takes  away  all  power  of  making  a  contest  in  regard  to  the  fruits  oi 
lots  6  and  part  of  10.  By  that  judgment  Stockton^ s  attachment  was  sustained, 
and  Hyde*8  claim  to  the  lots  disallowed,  or  it  was  held,  that  Stockton^a  seisuiB 
of  the  property  in  January,  1841,  was  good,  especially  against  Hyde ;  now,  the 
fruits  and  revenues  of  the  property  belong  to  its  owner,  (who  in  thia  case  Is  the 
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Btmng  creditor,)  and  a  decwkm  in  regard  to  hia  right  to  the  property  la  final     Stocktoit 
aa  to  the  revenaea  of  the  proper^  accruing  doring  the  litigation.    Aa  to  the        urDa 
n^t  which  Stockton  haa,  either  directly  or  indirectly,  to  claim  Ihia  aom  gf  money 
fiom  Hyde,  there  can  be  no  doubt  in  the  minda  of  the  courL 

But  It  waa  urged  in  argument  in  the  lower  court,  that  i£  Hyde  owea  the 
amoant  finr  which  he  waa  aued«  he  owea  it  to  the  aheriff  aa  depoaitary  and 
act  to  the  plaintiff;  and  if  the  plaintiff  haa  righta,  they  are  againat  the  sheriff 
aa  an  unikithful  depositary,  and  not  against  Hyde*  This  argument  might  answer 
at  common  law,  where  die  plaintiff  is  bound  down  by  certain  forms  of  sueing, 
and  can  go  no  other  way  but  in  that  marked  out  for  him.  Here  the  practice, 
or  law  of  practice,  ia  altogether  different ;  here,  as  in  courts  of  equity,  it  ia 
not  neceaaaiT  for  a  man  to  show  that  the  legal  title  of  a  thing  or  choee  in  action 
is  vested  in  him,  in  order  that  he  may  have  a  right  to,  for,  or  upon  it ;  but  the 
very  existence  of  a  right  gives  authority  to  the  party  holding  that  right  to  claim 
its  enforcement  from  the  competent  tribunals.  Stockton  haa  undoubtedly 
shown,  that  he  had  a  right  to  have  this  debt  for  the  rent  which  was  collectod 
by  Hyde  appropriated  to  the  payment  of  his  judgment  against  Craddick  ;  and 
until  that  judgment  is  fully  satisfied,  he  has  a  right  to  claim  that  the  property 
attached  ahould  be  applied  to  ita  payment. 

The  sheriff  haa  no  personal  interest  in  this  matter ;  hia  only  interest  is  aa 
depositary ;  and  beeanae  he  is  responsible  aa  depoaitary,  he  may  sue  for  the 
property  given  to  his  care ;  otherwise,  he  could  not  sue ;  and  even  when  he 
sues  he  cannot  obtain  a  judgment  in  hia  own  favor,  but  only  a  judgment  re- 
quiring that  the  property  or  debt  be  applied  to  pay  the  judgment  of  Stockton 
V.  Craddick.  In  fiict,  Stockton  ia  the  more  suitable  party  to  sue,  and  he  has  at 
least  a  clear  right  to  do  ao.  See  Pothier  Trait6  du  Contrat  de  Depdt,  91,  92, 
93,  99. 

Craddick  also  haa  rights  in  this  matter :  he  may  sue,  but  it  is  not  for  money 
to  be  paid  to  him,  but  to  have  the  property  attached  and  ita  proceeds  applied 
to  the  aatiafiMstion  of  the  judgment  of  Stockton  v.  Craddick*  Stockton^  Crad' 
dick  and  the  aheri/f  are  each  intoreated,  by  their  relative  positions,  in  seeing 
the  property  applied  to  pay  the  judgment  of  Stockton  v.  Craddick  ;  they  each 
have  aright  to  the  aid  of  a  court  of  justice  to  enforce  this  payment;  but  in 
sueing,  Stockton  must  show  that  hia  judgment  is  unsatisfied  ;  the  sheriff  must 
show  that  he  will  be  responsible  for  the  loss  of  the  property ;  and  Craddickt 
being  ttie  residuary,  haa  a  right  in  all  casea  to  aue. 

In  thta  caae  the  aheriff,  who  had  charge  of  the  property,  and  neglected  to 
coDect  the  rents,  has  gone  out  of  oflSce  and  is  no  longer  a  depoaitary ;  and, 
although  hia  reaponsibi|ity  continues  so  far  aa  to  oblige  him  to  pay  damagea,  it 
is  with  me  a  matter  of  great  doubt,  whether  he  could  collect  this  sum  from 
Hyde  even  if  he  proved  the  facta  we  have  aet  forth,  unless  he  also  showed 
that  he  had  paid  the  damage  to  the  partiea  entitled  to  claim  it.  It  ia  also  a 
matter  of  doubt,  whether  the  present  sheriff  has  the  authority  other  than  that 
conferred  by  the  fi,  fa,  to  coUect  rents  which  hia  predeceasor  foiled  to  collect ; 
hia  right  to  collect  toe  renta  at  all  ia  derived  only  fram  his  responsibility  aa 
depoaitary,  and  he  ia  not  reaponsible  for  those  rents  which  it  was  not  his  duty 
to  collect,  and  which  were  not  paid  to  him  by  his  predecessor.  Stockton,  be- 
yond a  doubt,  haa  a  right  to  claim  that  the  rents  collected  by  Hyde  be  paid  to 
the  satiafoction  of  hia  judgment ;  and  we  think  we  can  come  boldly  into  court, 
and  claim  that  by  a  direct  action  which  we  can  claim  by  a  circuity  of  action. 
There  ia  an  old  maxim,  tiiat  **  the  law  abhors  a  circuity  of  action,'*  which  we 
invoke  here  in  our  favor. 

Benjamin  and  Micouj  for  defendant,  contended :  The  suit  is  for  rents  of 
property,  which  the  plaintiff  alleges,  he  attached  for  debt  of  Craddick,  and 
which  eventually  was  sold  for  tlie  debt.  The  rents  claimed  are  said  to  have 
accrued  between  the  attachment  and  the  sale,  and  the  allegation  is,  that  the 
defendant  was  all  that  time  wrongfully  in  possession.  The  defendant  excepted, 
that  no  ground  of  action  waa  shown  in  the  petition ;  and  the  exception  being 
maintained,  the  plaintiff  appealed. 

In  aupport  of  the  opinion  of  the  lower  court,  we  submit :  1st.  That  the 
plaintiff  does  not  pretend  to  have  been  owner  of  the  lots  in  question  during 
the  time  the  rento  accrued.  2d.  That  as  attaching  creditor,  he  coukl  have  no 
right  of  action.  Aa  plaintiff,  he  haa  only  to  krak  to  the  sheriff.  If  the  sheriff 
neglected  his  duty,  and  permitted  a  third  person  to  hold  property  which  he 
ought  to  have  held  and  administered,  then  the  plaintiff  has  his  action  against 
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Btocktos     the  sberiflTt  bat  Dot  agiiiiist  the  defendant,  with  whom  he  had  no  privitj  or 

„/•  contract. 

Hri»B. 

The  judgment  of  the  court  was  pronoanced  by 

£u8Ti8,  C.  J.  This  ifl  an  action  for  the  recovery  of  the  amonnt  of  certain 
rents  of  lots,  which  the  plaintiff  had  attached  as  the  property  of  Craddickt  and 
which  was  sold  under  the  judgment  which  he  obtained  in  the  suit  of  attach- 
menr«  The  rents  are  said  to  have  accrued  between  the  attachment  and  the 
sale  under  execution.  It  is  alleged,  that  under  a  pretended  sheriff's  sale,  the 
defendant,  pretending  to  have  acquired  title  and  possession,  received  the  rents 
and  revenues  of  said  lots,  and  prevented  the  sheriff  and  the  petitioner  from  col- 
lecting and  receiving  them. 

The  plaintiffs  petition  was  dismissed  in  the  court  of  the  first  instance,  on  the 
ground  that  the  petition  disclosed  no  cause  of  action ;  and  on  the  appeal  it  is 
contended,  that  the  plaintiff,  ns  attaching  creditor,  has  no  right  of  action  against 
the  defendant,  but  that  his  remedy  is  exclusively  against  the  sheriff.  By  the 
service  of  the  attachment,  the  sheriff  was  in  possession  of  the  lots  for  the  benefit 
of  whom  it  might  concern — the  attaching  creditor  or  the  other  parties  in  interest. 
The  rents  accruing  from  the  possession,  it  appears  to  us,  belonged  to  the  party 
for  whose  benefit  tiie  possession  was  held.  Code,  457.  C.  P.  656,  658.  The 
debtor  of  the  rents  owed  the  sheriff  merely  as  the  bailee  of  this  par^,  whose 
right  was  established  by  the  judgment  on  the  attachment.  The  attaching  creditor 
is  not  obliged  to  take  his  recourse  against  the  sheriff,  who  may  not  be,  perhaps, 
io  defiiult,  but  has  his  direct  action  against  the  defendant,  as  the  receiver  of 
money  belonging  to  him. 

The  judgment  of  the  district  court  is  reversed,  and  the  case  remanded  for 
further  proceedings  ;  defendant  paying  costs. 
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McIlvainb  and  Hayden  v.  Armfibld,  Executor. 

Where  one  joint  owner  of  «  plantation  agrees  with  the  other  to  receive  a  fixed  compensa- 
tion per  annnm  for  his  interest  in  the  plantation,  snch  an  agreement  does  not  oonatitate 
a  partnership.    It  is  merely  a  lease  of  the  joint  interest. 

APPEAL  from  the  Fourth  District  Court  of  New  Orleans,  StratcMdgt^  J. 
Stockton  and  Steele,  for  plnintiff.  C  T.  Stewart  and  Elmore  and  King, 
for  defendant.    The  judgment  of  the  court  was  pronounced  by 

Slidell,  J.  The  object  of  this  suit  is  to  make  the  successbn  of  FranJclin 
liable  for  the  amount  of  a  bill  fur  bagging  and  rope  sold  by  the  plaintiffs  to  Fran^ 
cis  Routh,  and  used  upon  a  plantation  owned  at  the  time  by  Rottih  and  Franklin^ 
u|x>n  the  ground  that  Franklin  was  at  the  time  a  partner  of  Routh,  and  that  the 
goods  enured  to  the  use  of  the  partnership. 

The  plaintiff  propounded  to  the  defendant,  Franklin^s  executor,  the  following 
interrogatories :  Did  not  a  partnership  exist  between  Isaac  Franklin  and  Fran- 
cis Routh  in  the  year  1835?  Were  they  not  engaged  at  the  time  in  planting  in 
partnership  ?  Did  not  Francis  Routh  have  the  management  and  control  of  the 
plantation  which  they  cultivated  io  partnership  ? 

The  defendant  answered,  that  Franklin  was  a  joint  owner  with  Routh  of  a 
plantation  and  slaves  in  1835,  but  **he  did  not  think  that  a  partnership  existed 
between  them  at  that  time,  further  than  being  joint  owners  of  a  plantation  and 
slaves,  if  such  be  a  partnership.*'  "  That  to  the  best  of  his  knowledge  and  belief 
said  Frandlin  had  hired  or  let  his  share  in  the  plantation  to  Rouih  for  the  sum 
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of  $20«000  annuBlIy,  which  the  said  Routh  was  to  pay  the  said  Franklin  at  all  McIi.vaikk 
eventSy  without  regard  to  the  profits  or  the  Josses  arising  from  the  working  of  ARMrisLD. 
anid  plantation ;  Routh  controlling  and  managing  the  plantation,  hearing  all  expenses 
and  receiving  all  the  proceeds  thereof,  on  condition  of  paying  Franklin  an  annual 
sum  without  fiiil  or  contingency,  but  does  not  think  that  a  partnership  in  planting 
existed  between  &em,  further  than  the  arrangement  stated  above,  if  such  be  a 
partnership  in  planting.'* 

It  is  clear  that  the  mere  joint  ownership  of  the  plantation  and  slaves  did  not 
creat  a  partnership  between  Franklin  and  Routh.     C.  C.  2777. 

It  is  also  clear  that  the  agreement  disclosed  by  the  answers  did  not  create  a 
partnership,  neither  inter  se  nor  as  to  thii*d  persons.  Tliere  was  no  communion 
of  profits.  Routh  was  to  have  the  entire  use,  management  and  profits  of  the 
estate,  and  bear  its  burdens ;  and  on  the  other  hand  Franklin  was  to  have  a  sti- 
pulated annual  sum,  unaffected  either  by  profit  or  loss.  Routh  was  the  lessee, 
and  not  the  partner  of  Franklin, 

Have  these  answers  been  contradicted?  If  not,  the  plaintiff  is  bound  by  them. 
We  concur  with  the  district  judge  in  the  opinion  that  they  have  not  been  over- 
thrown by  the  other  testimony  in  the  cause.  Two  witnesses,  to  whose  testi- 
mony exception  was  not  taken,  state  that  Franklin  had  aefserted  the  existence  of 
such  an  arrangement  as  the  executor  disclosed.  It  is  said  by  two  witnesses  that 
it  was  reputed  that  they  were  planting  in  partnership.  One  of  them  says  that 
this  repute  was  general ;  the  other,  that  he  cannot  so  assert.  That  any  thing  had 
been  said  or  done  by  the  deceased  to  authorise  such  reputation  does  not  appear. 
The  alleged  reputation  seems  to  rest  upon  tho  joint  ownership. 

It  is  not  shown  that  the  plaintiffs  contemplated  at  the  time  the  liability  of 
Franklin,  or  that  the  goods  enured  to  his  benefit. 

The  judgment  of  the  district  court  is  therefore  affirmed,  with  costs. 
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Jose  Pi  v.  Manuel  Vidal. 

In  an  action  on  a  pnnaJsKiry  note  evidence  wiU  not  be  received  in  rapport  of  a  plea  in 
reconTention  not  necessarily  oonnected  with  the  origioal  demand,  or  in  sopport  of  a  plea 
in  compensation  where  the  earn  is  not  alleged  to  have  been  liquid  atad. 

APPEAL  from  the  Fifth  District  Court  of  New  Orleans,   Buchanan,  J. 
•Z.  Latour,  for  phuntiiT.    /.  M.  Wolf,  for  defendant.    The  judgment  of  the 
eonrt  "was  pronounced  by 

Si.iDKi.1.,  J.  This  suit  is  upon  the  defendant's  promissory  note.  The  court 
did  not  err  in  refusing  to  hear  evidence  under  the  pleas  of  reconvention  and  com- 
pmimation.  The  demand  in  reconvention,  as  pleaded,  was  not  '*  necessarily  con- 
nected with  the  main  action  and  incidental  to  the  same ;"  nor  was  the  claim  pleaded 
in  compensation  alleged  to  be  tiquidated.  See  C.  P.  375.  Lacoste  v.  Bordue^ 
7  N.  S.  617.     C.  C.  2205. 

The  judgment  of  the  district  court  istherelbre  affirmed,  with  costs. 
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Succession  of  tJ.  B.  Pehan. 

By  khe  act  of  I26tb  of  March*  184S,  an  execnfcor  ii  bound  to  pay  over  to  the  Treasurer  of  tlie 
Slate  the  amoont  of  the  tax  imposed  on  foreign  heirs,  legatees,  &c^  and  will  not  be  dis- 
charged from  so  doing  by  showing  that  he  has  appropriated  the  money  to  other  pnrposes. 
ExecQtion  may  issoe  against  him  on  a  judgment  upon  a  mle  taken  against  him  in  behalf 
of  the  State  Treasurer. 

APPEAL  from  the  Third  District  Court  of  New  OrieanB,  Kennedy^  J.  A. 
Chriffon  and  W.  W,  Kingj  for  plaiDtiif.    L,  Castera,  for  defendant. 

The  judgment  of  the  conrt  was  pronounced  by 

Preston,  J.  On  the  13rh  of  June,  lt)49,  judgment  was  «igned  homokn 
gating,  after  amendment,  the  account  and  tableau  of  distribution  filed  by  HypoliU 
Gilly,  the  testamentary  executor  of  the  deceased. 

A  claim  of  the  State  for  the  tax  of  ten  per  cent  on  the  amount  due  to  foreign 
heirs  and  legatees,  imposed  by  the  4lh  section  of  an  act  approved  the  26th  of 
March,  1842,  was  fixed  by  the  judgment  at  thirteen  hundred  dollars,  was  allowed, 
and  indeed  declared,  to  be  a  privileged  debt  upon  the  estate  on  the  motion  of  the 
attorney  of  the  executor  of  the  will. 

On  the  26th  of  October,  1849,  an  attorney  of  the  State  Treasurer  took  a  rule 
on  the  executor  to  show  cause  why  a  writ  oi  fieri  faciai  should  not  Issue  against 
him  personally  for  the  amount  of  the  claim  of  the  State  of  Louisiana,  which  he 
alleged  the  executor  refused  to  pay.  The  rule  was  made  absolute,  on  proving 
that  the  claim  had  been  demanded  from  the  executor  without  success.  And 
irom  the  judgment  to  that  effectf  signed  on  25th  of  November,  1849,  the  present 
appeal  has  been  taken. 

The  judgment  homologating  the  tableau  of  distribution  and  account  of  the 
executor  was  rendered  on  the  motion  of  the  executor's  counsel.  It  was  not 
necessary  therefore  that  he  should  have  been  notified  of  it. 

The  act  of  1842  bound  the  executor  to  retain  in  his  hands  and  pay  over  into 
the  treasury  himself  the  amount  of  the  tax  imposed  by  the  act.  See  also  the 
case  of  the  Succession  of  George,  4th  Ann.  224.  He  had  is  his  hands,  as 
appeared  by  his  account,  (6028  14.  AH  the  debts  and  charges  against  the  estate, 
including  that  of  the  State,  amounted  to  less  than  that  sum.  The  executor 
erred  in  paying  legacies  to  the  amount  of  $2750  befbre  paying  the  tax  due  to 
the  State ;  and  as  to  the  State,  the  money  is  to  be  considered  in  his  hands.  The 
articles  993  and  1057  of  the  Code  of  Practice  authorised  an  execution  against 
him  personalfy  for  his  failure,  after  legal  demand  made,  to  pay  the  daim  of  the 
State  established  by  the  judgment  homologating  his  tableau  and  aeconnt. 

The  execution  was  properly  ordered  by  the  district  court,  and  its  judgment 
IS  affirmed,  with  costs  in  both  courts. 


David  Barbour  v.  Jsbome  Baton. 

A  bank  check  when  payable  to  order  ia  negotiable,  and  the  endoraer  is  liaUe,  not  ts  a  mere 

transferee,  but  as  Uie  endorser  of  a  bill  of  exchange. 
Bank  dieoks  are  not  entitled  to  days  of  grace,  being  payable  immediately  oa 
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APPEAL  from  the  Fifth  District  Court  of  New  Orleans,  Buchanan,  J.  C,  ^  Barbou« 
Rosdius,  for  plnintiff,  contended :  This  suit  is  bi-ought  against  the  defendant  BAvoif . 
as  the  endorser  of  a  check,  payable  to  his  order,  on  the  Mechanics  and  Traders' 
Bank.  The  presentment,  demand  of  payment,  protest,  and  notice  of  the  dis- 
honor of  the  check  were  proved,  not  only  by  the  notarial  protest  and  certificate 
of  notice,  but  by  the  testimony  of  the  person  by  whom  the  demand  of  payment 
hfld  been  made ;  and  the  notice  of  the  refusal  to  pay  for  want  of  funds  was  given 
to  the  defendant  in  person.  There  is  no  defence  whatever  in  the  case,  and  this 
appeal  cannot  have  been  taken  for  any  other  purpose  than  delay.  The  judgment 
of  the  district  court  should  therefore  be  affirmed,  with  ten  per  cent  damages  as 
for  a  frivolous  appeal. 

T.  A,  Bartlette,  for  defendant,  contended:  This  is  an  action  against  the 
drawer  and  endorser  of  a  bank  check.  Plaintiff  avers  presentment^  non-payment 
and  notice  to  the  endorser.  The  endorser  plended  the  general  issue ;  and  on 
judcment  being  rendered  against  him,  he  appealed. 

The  first  question  that  arises  is:  what  was  the  nature  of  the  obligation  of  the 
endorser  of  the  check  ?  We  urge  that  he  incurred  no  liability.  That  bank 
checks  like  that  sued  on  are  drawn  and  taken  on  the  supposition  that  the  drawer 
has  funds  in  bank  to  meet'them ;  that  the  credit  is  given  to  the  drawer  alone ; 
that  in  receiving  such  checks,  the  endorsement  is  not  considered  as  having  any 
other  eifect  than  as  an  assignment  of  the  check.  The  endorser  is  the  trans- 
ferrer of  the  right  which  the  check  gives  to  receive  so  much  money.  He  war- 
rents  nothing  but  the  existence  of  that  right ;  not  the  solvency  of  the  bank  nor 
of  the  drawer.  C.  C.  articles  2616,  2617.  If  the  endorser  be  liable  in  case  the 
check  be  dishonored  on  due  presentment  and  notice,  such  liability  must  rest  ou 
the  similarity  of  checks  with  bills  of  exchange.  The  consideration  of  this  brings 
us  to  another  question,  as  to  presentment  and  notice  of  dishonor. 

If  the  endorser  is  to  be  held  liable  by  the  rules  applicable  to  bills  of  exchange, 
those  rules  must  be  adhered  to  throughout  the  case.  The  check  then  was 
entitled  to  grace  and  could  be  protested  only  at  the  expiration  of  the  three  days. 
Brown  v.  Lusk,  4  Yerger  Rep.  210.  Harker  v.  Anderson,  21  Wendell  372, 
The  check  sued  on  is  dated  October  5th,  1849,  and  it  is  alleged  was  presented 
and  protested  for  non-payment  the  same  day. 

We  next  come  to  the  consideration  of  the  alleged  presentment,  protest,  notice, 
ice.  The  act  of  protest  and  certificate  of  notice  offered  in  evidence  by  the  plain- 
tiff are  clothed  with  all  the  forms  of  law,  and  if  they  are  what  they  profess  to 
be,  would  be  conclusive.  But  they  are  completely  destroyed  by  the  testimony 
adduced.  Two  witnesses  state  that  on  the  8th  or  1 0th  of  December,  1849, 
after  the  institution  of  this  suit,  and  two  months  after  the  alleged  protest,  they 
went  to  the  office  of  the  notary  and  saw  the  original  act  of  protest ;  that  it  was 
not  then  even  signed  by  the  notary,  and  by  only  one  witness.  It  is  admitted  that 
the  signatures  of  the  witnesses  to  the  protMt  and  certificate  offered  in  evidence 
were  af!ixed  after  the  institution  of  the  suit.  The  demand  on  which  the  protest 
was  made,  not  by  the  notary,  but  by  his  clerk.  So  we  see  that  there  was  no 
protest,  notwithstnnding  the  notary's  certificate.  To  enable  the  notary  to  pro- 
test, he  must  make  the  demand  himself,  or  by  his  lawful  deputy.  The  demand 
in  this  CHse  was  not  by  a  deputy,  but  by  a  clerk.  To  be  a  protest  it  must  be 
recorded  and  signed  by  the  notary  nnd  witnesses.  This  was  not  recorded  nor 
signed  at  the  time  it  purports  to  have  been  made.  If  there  was  no  protest  thei*e 
couM  not  be  any  notice  of  protest.  So  the  case  stands  precisely  as  if  the  notary 
protest  and  notice  of  protest  had  never  been  heard  of.  Acts  of  1821,  1827, 
concerning  protests  and  notice.  17  L.  R.  479.  19  L.  R.  447.  1  R.  R.  66.  6 
R.  R.  276.     1st  Ann.  95.     3d  Ann.  121. 

Now  let  us  see  what  is  the  evidence  of  presentment,  and  notice  of  non-pay- 
ment, beyond  the  protest.  Duplantier  says  he  presented  the  check,  that  it  was 
not  paid,  and  the  next  day  he  gave  a  written  notice  of  protest  to  Bayon,  but  did 
not  tell  him  the  check  had  been  dishonored  ?  He  does  not  even  say  what  the 
written  notice  contained.  There  is  no  attempt  made  to  show  what  that  notice 
contained.  The  endorser  was  entitled  to  notice  of  the  presentment  and  non- 
payment. To  make  the  notice  good  where  in  case  of  protest,  it  must  set  forth 
io  terms  sufficiently  clear  to  inform  the  party  what  had  been  presented,  giving 
the  names  of  the  drawer,  endorsers,  &c.     12  L.  R.  467. 

To  recapitakte :  Ist.  The  endorser  is  only  liable  as  transferrer,  and  did  not 
guarantee  the  solvency  of  the  parties  to  the  check.  2d.  If  the  endorser  were 
liable  in  case  of  proper  presentment  and  notice  of  dishonor,  he  is  released  in 
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Batoit. 


Bakboitr  ^  oonseonance  of  the  check  not  haTini;  been  preeeoted  oo  the  kit  <)*T  of  givoe. 
...^  3d.  There  was  no  demand  by  the  notary,  nor  lawful  deputy.  4lh.  There  waa 
no  protest  recorded  and  signed  by  the  notary  and  witnesses  af  the  time  of  its 
date.  5th.  There  was  no  description  of  the  instrument  protested  in  the  notice 
given.  6th.  The  certificate  of  the  notary  as  to  the  manner  of  giving  notice  was 
not  recorded  and  signed  by  the  notary  and  witnesses  on  the  day  of  its  date. 
7  th.  There  was  no  notice  given  to  the  endorser  of  the  presentment  by  the  witr 
ness  Duplantier,  and  fiiilwe  to  pay. 

The  judgment  of  the  court  was  pronounced  by    ' 

Slidell,  J.     Bay  on  is  appellant  from  a  judgment  rendered  against  him  as 
endorwrof  a  check  in  these  words :  "New  Orieans,  October  5th,  1849.  Cashier 
of  Mechanics  and  Traders'  Bank  will  pay  to  the  order  of  Jerome  Bayon,  E$q.% 
five  hnndred  and  seventy-eight  dollars  sixty -six  cents. 
(Endorsed,)  J.  Batozi.  (Signed,)  H.  Roduoukz." 

The  check  was  presented  at  the  bank  and  protested  on  the  day  of  its  date,  and 
Bayon  was  notified  personally  the  next  day.  Although  not  identical  with  a 
bill  of  exchange,  a  check  on  a  bank  is  in  ninny  respects  governed  by  the  same 
rules.  When  payable  to  order  it  is  negotiable  by  endorsement;  and  Bayon  is 
dearly  liable  as  endorser,  and  not  as  a  mere  transferrer.  It  appears  that  the 
notarial  record  of  notice  was  not  regularly  made.  But  this  is  immaterial,  it 
being  proved  by  parol  that  Bayon  was  duly  notified.  It  is  well  settled  that  an 
instrument  of  this  sort  is  not  entitled  to  days  of  grace.  It  is  payable  immediately 
oB  presentment. 

Judgment  affirmed,,  with  costs. 
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Scott  and  Dunbar  r.  Fbatuerston  and  Amis. 

Where  A.  sellf  a  plaDtation  to  B.,  who  acMmes  to  pay  certain  debt*  daeby  A.  and  givea  a 
mortgage  upon  the  property  purchaced,  the  mortgage  ia  binding  upon  B.  withoatany 
acceptance  on  the  part  of  the  creditora  of  A^  ao  long  as  another  arrangement  between  A. 
and  B.  be  not  made. 

The  anrety  who  has  paid  a  debt,  for  which  the  creditor  anbaeqnently  to  the  creation  of  the 
obligation  took  a  mortgage  upon  the  property  of  the  principal  debtor,  if  entitled  by  anbro- 
gation  to  the  mortgage  right*  of  the  creditor.  The  payment  by  die  mirety  is  the  porchaae 
of  the  rightB  of  the  creditor,  aach  as  they  exist  at  the  date  of  the  payment 

In  a  sale  npon  a  first  mortgage  the  purchaser  holds  the  balance  of  the  price  snl^ect  to  the 
sabseqnent  mortgage. 

A  sale  under  a  ooncorrent  mortgage  does  not  extinguish  the  other  ooncarrent  mortgages. 
The  sheriff  has  no  right  to  receive  the  amount  due  on  them,  but  only  the  pro  rata  shafe 
coming  to  the  seizing  creditor,  leaving  the  balance  in  the  hands  of  purchaser  subject  to  the 
other  concurrent  mortgages. 

The  knowledge  which  purchasers  may  have  of  the  danger  of  eviction  does  not  deprive 
them  of  claiming  the  return  of  the  price  after  the  eviction  does  take  place. 

APPEAL  fiiom  the  District  Court  of  Madison,  Farrar^  J.  Stacy  and  Sfar^ 
row^  fbr  plaintiffs,  contended:  Scott  and  Dunbar  were  the  sureties  of 
Tkompson  L.  King  on  two  notes,  one  upon  each,  held  by  the  Commcreial 
Bank  of  Natchez.  The  bank  sued  and  obtained  judgment  both  against  the 
principal,  King,  and  the  sureties,  in  1842,  which  judgments  were  paid  by  the 
sureties. 

On  the  I5th  June,  1839,  Hunter  and  J\  L.  King  sold  a  plantation  and  slaves 
in  Madison  to  Augustus  King,  The  stipulated  consideration  to  be  paid  for  the 
property  was  the  assumpsit  by  the  purchaser  of  the  debts  of  Hunter  and  IRng^ 
to  the  amount  of  (44,800,  and  a  balance  over  of  (50,000  to  be  paid  to  the  ren- 
dors;  the  whole  secured  by  a  special  mortgage  retained  npon  the  property; 
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Ikat  tecnriog  the  payment  of  their  debts  having  a  priority  of  nmk.    Among  the        Scorr 
debts  BO  secured,  is  in  the  act  of  sale  declared  one  in  fiivor  of  the  Commercial  v. . -Ht'o^oR 
Bank  for  $d500.   The  sureties  claim  the  benefit  of  this  mortgage  on  the  property, 
and  to  be  subrogated  to  the  rights  of  the  bank  in  relation  to  it. 

On  the  13th  March,  1841,  this  same  property  ^as  sold  under  executions  at 
the  suits  of  Ballardf  Franklin  4*  OO'  ▼•  Hunter  and  King,  and  Lambeth  and 
l%fmp€an  ▼.  Hunter  and  King  and  Augustus  King,  toL.  A,  Collier,  for 
$32,515  cash,  subject  to  all  the  mortgages  resting  upon  the  property,  as  shown 
by  the  certificate  of  mortgages.  Upon  the  price  of  this  ssle,  Collier  paid  the 
amoant  of  the  two  executions  under  which  the  property  was  sold,  viz  :  $11,482 
45,  leaving  a  balance  unpaid  of  $21,042  85  to  be  applied  to  the  extinction  of  the 
sabsequeut  mortgages.  The  above  amount  ($1 1,482  15)  is  all  that  has  ever  been 
paid  upon  Collier's  purchase  upon  the  mortgages  resting  upon  the  property  at 
the  date  of  the  sale.  Notwithstanding  the  array  of  mortgages  contained  in  the 
certificate  of  the  parish  judge;  yet  it  is  admitted  in  the  written  agreement  that 
the  following  were  the  only  first  valid  and  binding  mortgages  on  the  property,  viz : 
Ballard,  Franklin  Sf  Co,,  firat  mortgage,  $9951  05 ;  Lambeth  and  Thompson, 
Jane  5th,  1849,  $4531  10;  Planter's  Bank,  June  5tb,  1849,  $9500;  Commer- 
cial Bank,  June  5th,  1849,  $5500.  Total  $26,482  15 ;  which  did  not  absorb  the 
price  pud  by  Collier, 

By  this  agreement  it  is  admitted,  that  the  consideration  of  two  notes  in  favor 
of  Martin  upon  which  judgment  was  obtained,  entirely  failed ;  that  the  notes 
and  judgment  were  null  and  void ;  consequently  the  mortgage  resulting  from  tlie 
recording  of  the  judgment  was  void.  All  the  other  mortgages  were  subsequent 
to  the  date  of  the  above.  The  proceeds  of  the  sheriiTs  sale  should  have  been 
distributed  thus :  First,  to  paying  the  Ballard,  Franklin  8^  Co,  mortgage,  and 
next,  the  other  three  named,  or  dividing  the  balance  of  the  money  between 
them  pro  rata, 

Ou  the  10th  of  February,  1842,  Collier  executed  a  special  mortgage  on  this 
same  property,  in  fevor  of  Lambeth  and  Thompson  for  $10,250.  This  mort- 
gage was  transferred  to  E,  C,  Milkie,  who  took  out  an  order  of  seizure  and 
sale  upon  it,  under  which  the  property  was  sold  and  purchased  by  the  defen- 
dants for  $25,866  66.  The  balance  then  due  on  the  mortgage  was  $5000,  with 
10  per  cent  interest  from  15th  February,  1842* 

Defendants,  in  their  brief,  have  urged  various  objections  wliy  the  plaintiflTs  can- 
not avail  themselves  of  the  mortgage  established  on  the  property  in  favor  of  the 
Commercial  Bank.  These  objections  will  be  answered  in  the  order  they  are 
made.  Ist.  It  is  not  true  that  the  sale  under  the  oldest  mortgage,  that  of  Bal^ 
lard,  Franklin  Sf  Co,,  extinguished  all  the  subsequent  mortgages,  if  the  property 
brought  more  than  sufficient  to  satisfy  the  mortgage  under  which  it  was  sold. 
The  purchaser  would  hold  in  his  hands  the  beSance  of  the  price,  to  be  paid 
over  to  the  subsequent  mortgagees  according  to  their  rank  and  privilege.  C.  P. 
706,  708,  709.  3  L.  R.  212.  C.  P.  718.  Pepper  v.  Dunlap,  16  L.  R.  170. 
The  case  referred  to  by  the  defendants  in  their  brief.  9  L.  R.  14,  was  that  of  a 
probate  sale,  and  correctly  decided. 

Neither  is  it  true,  the  sale  undenfhe  mortgage  held  by  Lambeth  and  TSkomf- 
son — that  created  by  Augustus  iCin^^^e^tinguished  the  other  mortgages  created 
by  him  in  the  same  act  and  at  the  same  date^  No  proceedings  had  been  insti- 
tuted upon  these  other  mortgages  ;  and  of  course  the  mottgagees  could  not 
enforce  the  payment  of  the  amounts  due  them.  If  the  whole  property  had 
brought  sufficient  to  satisfy  not  only  the  oldest  mortgage,  but  also  the  whole 
amount  secured  by  the  mortgages  created  by  Augustus  King  in  favor  of  the 
creditors  of  Hunter  and  King,  then  the  sherilf  should  have  received  from  the 
purchaser,  and  paid  over  to  Lambeth  and  l^hompson  the  full  amount  of  their  debt. 
If  the  property  did  not  sell  for  enough  to  satisfy  all  these  mortgages  of  the  same 
rank  and  grade,  then  the  balance  over  the  amount  of  the  first  mortgage  should 
have  been  divided  «ro  rata  among  those  of  the  second  rank,  and  the  sheriflT  should 
only  have  collected  from  ^e  purchaser  and  paid  over  to  Lambeth  and  Thompson 
this  share;  and  the  portion  coming  to  the  other  mortgage  creditors  would  remain 
in  the  hands  of  the  purebaaer  subjecit  to  their  call.  16  L.  R.  170,  and  other 
^authorities. 

Now,  the  only  mortgage  older  than  those  created  the  5th  of  June,  1839,  by 
Augustus  Kingi  ia  that  stated  in  the  certificate  of  mortgages  under  Nos.  1  and 
2,  they  being  the  same  one.  By  this  agreement  the  judicial  mortgage  in  favor 
of  Martin  is  admitted  to  be  void.  All  the  other  mortgages  mentioned  in  thecer- 
tifieata  are  subsequent  to  the  5th  June,  1839.     Of  the  debts  secured  by  the 
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BcoTT        mottgafe  of  Augustus  Kinfir^  that  ia  fiivor  of  Martin  did  not  exist;  and  as  to 
^*  that  the  mortgage  waa  void  and  inured  to  the  benefit  of  the  other  ereditora  of 

FEATHKK4TOX.  j£^^^^  .od  King.  That  in  favor  of  Brings,  Lacoste  Sf  Co.,  tranaferred  to 
Ballard,  Franklin  S^  Co.,  and  that  to  David  HolsUin,  transferred  to  Lambeih 
and  Thompson,  were  both  paid  by  the  sale  nnder  execution ;  atiU  leaving  an 
amount  of  the  price  unpaid  in  the  hands  of  Collier  of  over  ^1,000,  to  be  appKed 
to  the  satisfnction  of  the  mortgages  held  by  the  Commercial  and  Pknteia*  Bank — 
mortgages  of  the  same  rank  as  tliiit  lield  by  Lambeth  and  l^ampson.  No  part 
of  this  amount  has  been  ever  paid,  and  the  object  of  this  suit  ia  that  the  plaintiffa 
recover  their  portion  of  it.  Had  the  purchaser  at  sherilTs  sale  been  willing  to  have 
paid  the  whole  amount  of  his  bid  into  the  hunda  of  the  sheriff,  the  latter  would 
have  had  no  authority  to  receive  it«  Hia  receipt  of  the  money  would  not  have 
been  binding  upon  the  other  mortgage  creditors,  nor  have  authorised  the  recorder 
to  cancel  their  mortgages;  and  if  he  had  done  so  upon  this  evidence  the  erasure 
would  have  been  null.  The  sheriff  can  only  legally  receive  money  and  give 
vaUd  acquittances  for  it  when  the  payment  of  it  is  required  by  the  process  he  has 
in  his  hands.  This  alone  gives  him  his  authority.  But  in  thia  case  it  is  not  pre- 
tended that  a  cent  has  ever  been  paid  to  any  person,  except  the  amount  of  the 
two  executions  under  which  the  property  was  sold;  so  that,  in  fact,  there  have 
pever  been  any  proceeds  to  distribute.     6  L.  R.  454.     16  L.  R.  170. 

2.  The  first  i>urt  of  defeodauts'  second  objection  is  certainly  original,  unique 
and  amusing,  viz:  tli:it  defendants  purchased  under  a  mortgage  executed  on  the 
property  by  Collier;  that  llieir  purchase  was  for  the  price  of  $24,866  66;  that 
they  paid  on  the  price  $6000,  (the  amount  of  the  mortgage  executed  on  the 
property  by  Collier^)  **and  retained  in  their  hands  tliei>abince  of  the  purchase 
money,  to  be  applied  to  the  amount  due  by  Collier  on  his  purchase,  which  he 
had  retained  to  be  distributed  between  the  next  privileged  creditors."  We 
quote  correct ly.  The  pnyniont  of  $GOoO,  a  debt  contracted  by  Collier,  and  for 
which  he  executed  a  mortgage  on  the  property  to  Lambeth  and  Tlunnpsan  is 
attempted  to  be  pleaded  as  a  payment  u[jon  what  he  owed  upon  his  purchase  of 
the  prupei  ty  u|)on  the  moitgages  then  existing  on  it.  This  is  too  absurd  to  require 
further  notice. 

The  other  portion  of  this  objection  requires  to  be  examined  in  detail.     It  is 
subatantialJy  this :  that  since   the  purchase  by  the  defendants  they  have  been 
evicted  of  some  450  acres  of  the  land  and  some  dozen  of  the  slaves,  by  Susan 
Jones.     The  fact  is  admitted ;  but  the  legal  consequences  sought  to  be  deduced 
from  it  by  defendunts  are  denied.     We  will  first  examine  the  matter  as  to  Ced- 
Her,  who  purchased  under  execution  against  Hunter  and  King,  and  refer  to  the 
testimony  of  Mr.  Bemiss,  who  says  tlmt  the  suit  of  Charles  Jones  v.  Hunter 
and  King,  in  which  Susan  Jones  recovered  thtf  property,  was  generaUy  known 
in  the  parish  and  particularly  by  the  property  holders  in  the  neighborhood  of  the 
property  in  controversy.     That  Collier  always  alluded  to  this  suit  as  lessening 
the  value  of  the  property,  which  rendered  tlie  title  to  this  portion  insecure;  and 
that  the  convei-sutions  were  had  with  Collier  before  die  latter  purchased  Uie 
property.     We  next  refer  to  an  agreement  between  Collier  aod  T.  L.  King, 
made  only  fifteen  days  previous  to  the  purchase  by  the  former  of  the  property 
under  execution,   and  especially  referred  to  in  said   purchase,   in  which   it  ia 
solemnly  declared  by  Collier  and  King  that  the  three  notes  of  5000  dollars  each, 
executed  by  said  King  to  iVoodhouse,  had  '*  wholly  and  entirely  failed,"  and  that 
the  parties  had  a  good  defence  against  them;  and  the  parties  make  special  stipu- 
lations for  a  defence  if  a  suit  should  be  brought  upon  them.    The   record  of 
Charles  Jonrs  et  al.  v.  Hunter  and  King,  now  in  the  Supreme  Court,  is  by  con- 
pent  to  bo  rei^d  as  if  copied.     By  reference  to  this  record  it  will  be  perceived 
^hat  Uie  consideration  of  the  three  above  notes,  which  the  parties  declare  to 
have  failed  entirely,  was  the  undivided  half  of  the  John  Jones  property  sold  by 
IVoodhouse   to  King ;   of  the  same  property  sold  by  Briscoe  to   Hunter  and 
IVoodhouse,  and  for  which  they  had  given  the  notes  held  by  Martin  ;  the  con- 
8  deration  fur  which  the  parties  to  this  suit  admit  to  have  failed.     The  suit  of 
Charles  Jones  ct  al.  v   Hunter  and  Kins,  at  the  date  of  this  agreement,  had 
been  pending  for  five  years  to  the  knowledge  of  said  parties,  and  they  admitted 
in  this  agreement  tiie  justice  of  it      But  what  was  agreed  upon   by  Collier  T  , 
Why,  notwithstanding  his  full  and  perfect  knowledge  of  all  the  preceding   facts, 
that  at  the  sheriff's  sale  tlien  shortly  to  take  place,  he  bound  himself  to  purchase 
the  whole  property,  some  2,000  acres  of   land  and  forty  or  fifty  slaves,  and 
including  in  it  the  John  Jones  property,  for  which  said  notes  were  given,  at  price 
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sufficient  to  Mtisfy  all  the  cldms  held  by  him,  amonnting  to  about  850,000,  and        Scott 

$10,000  over.     Under  his  owd  agreemeD^  with  a  full  aod  perfect  knowledge  of  ^' 

nil  the  &ct8,  and  the  insecurity  of  the  title.  Collier  did  purchase  the  property;  ^■^^■■■'Toir. 

which  purchase  extinguished  the  claims  held  by  him  aod  made  him  a  debtor  to 

the  heirs  of  Mrs,  King  in  the  sum  of  $10,000.     He  expressly  and  knowingly 

took  the  title,  such  as  it  might  be  then,  with  all  its  hazards  aod  subject  to  Uie 

suit  then  pending  against  it.    The  title  was  a  litigious  right :  merely  an  uncer* 

tain  hope.  The  right  alone,  such  as  it  might  be,  passed  to  Collier  by  the  sherilTB 

■ale.     He  was  entitled  neither  to  warranty  nor  a  deduction  of  price  upon  being 

oficted  from  the  whole  or  any  portion  of  the   propeity.     C.    C.  2623,  3426, 

2481,  2535.     5  M:.  R.  77.     9  R.  R.  —     FuHer  v.  Harman,  3d  Ann.  250. 

The  defendants'  position  is  precisely  the  same  as  that  of  Collier,  They  admit, 
in  their  second  point,  that  they  acquired  under  the  sheriff's  sale  simply  the  rights 
of  Coilier,  This  is  true.  In  addition,  they  were  well  acquainted  with  the 
existence  of  the  suit  of  Cfuirles  Jones,  They  were  residents  of  the  same  parish 
and  lived  in  the  immediate  neighborhood  of  the  property  in  dispute.  Besides, 
the  testimony  of  Alonzo  Snyder  proves  that  Amis  had  positive  knowledge  of  the 
suit  before  they  purchased.  The  same  rules  of  law  apply  to  them  as  to  Collier, 
The  court  is  well  aware  of  their  manoeuvre  shortly  after  their  purchase,  to 
sacrifice  the  property  of  John  Jones  to  their  own  benefit.  See  the  record  of 
Charles  Jones  el  al.  v.  Hunter  and  King,  and  the  decision  in  the  case,  2d  Ann. 
254.  Their  claim  for  a  reduction  of  price  should  be  rejected. — 3d  point  of 
defendant. 

Fourth  allegation,  that  the  sale  from  Hunter  and  King  to  Augustus  King  waa 
fraudulent,  and  the  mortgages  stipulated  on  the  property  in  favor  of  the  creditors 
of  Hunter  and  King  void. 

There  is  no  proof  that  at  the  dato  of  the  saJe  Hunter  and  King  were  insol- 
vent, llie  sale  might  or  might  not  have  been  fraudulent  and  simulated  between 
the  parties.  We  do  not  pretend  to  decide.  The  stipulations  of  mortgage  con- 
tained in  the  act  of  sa]e,  securing  the  debts  owed  by  Hunter  and  King,  were 
unquestionably  honest  and  bond  fide.  Under  this  sale  the  creditors  of  Hunter 
and  King  acquired  a  mortgage  on  the  propeity  contained  in  the  act  of  sale,  no 
matter  what  mig^t  be  its  character.  If  there  was  fraud,  they  are  no  parties  to 
H,  and  have  aright  to  enforce  the  contract  made  in  their  fovor  and  for  their  benefit. 
The  only  objection  that  could  possibly  exist  against  the  validity  of  this  mortgage, 
is  that  contained  in  the  art.  1978  of  the  Civil  Code,  viz :  that  it  was  a  preference 
accorded  in  favor  of  creditors.  Now,  this  mortgage,  executed  by  the  joint  con- 
sent of  the  vendors  and  purchaser  in  favor  of  the  creditors  of  the  vendors,  had 
been  passed  and  was  of  record  more  than  five  years  previous  to  the  institution  of 
this  suit.  The  creditors  of  Hunter  and  King  were  the  only  persons  having  the 
capacity  to  attack  either  the  sa]e  or  the  mortgages  stipulated  in  it.  No  suit  has 
ever  been  brought  to  annul  the  sale  or  set  aside  the  mortgages.  This  could  only 
be  done  within  one  year  from  the  date  of  the  passage  of  the  act.  C.  C.  article 
1982.  6  R.  R.  150.  4  R.  R.  408.  2  R.  R.  280.  Cammack  v.  Gillespie,  3d  Ann. 
248.  Again,  no  one  but  the  creditors  of  Hunter  and  King,  injured  by  the  pre- 
ference given  to  the  creditors  secured  by  mortgage,  had  a  right  to  bring  suit  and 
avoid  it.  They  never  have  brought  such  suit  or  complained  of  the  preference 
given.  The  defendants  are  merely  stake -holders  in  possession  of  the  property, 
upon  which  ousts  a  oaortgage  to  secure  the  payment  of  the  amount  retained  by 
Collier  upon  the  price  of  his  purchase.  That  sum  is  to  be  paid  by  them,  or  the 
property  abandoned  to  be  sold  to  pay  it.  The  creditors  might  oppose  the  pay- 
ment of  the  money  to  the  plaintiffs,  but  it  does  not  lie  in  their  months  to  contest 
plaintiffs'  claims. 

As  to  the  objection  contained  in  defendants*  fourth  and  seventh  points,  that 
the  mortgage  was  not  accepted  by  the  Commercial  Bank.  No  acceptance  was 
necessary.  Acts  containing  stipulations  purely  for  the  benefit  of  a  third  party 
are  always  presumed  to  be  accepted.  C.  C.  art.  1884,  1812.  2  N.  S.  672.  3 
N.  S.  609.  2  L.  R.  552.  5  R.  R.  243.  5  C.  R.  U.  S.  356.  But,  in  point  of  fact* 
the  Commercial  Bank  did,  as  soon  as  they  were  aware  of  its  existence,  accept 
this  mortgage ;  notified  Collier  of  the  fact  in  writing  and  that  they  intended 
to  en&rce  it  on  the  property  in  his  possession.  The  bank  had  two  remedies: 
one  against  the  mortgaged  property,  and  the  other  against  tiie  sureties  of 
Hunter  and  King,  They  chose  to  pursue  the  sureties, which  they  did,  and 
made  the  debt  out  of  them. 

But  the  defendant's  point  fifth:  That  the  notes  of  Hnn/«r  and  King  were 
prescribed  before  the  institution  of  this  suit,  more  than  five  years  having  elapsed 
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ScfiTT        mnee  the  aMampsit  nod  mort|^ge  of  Augusttu  Kintr,    The  answer  to  tbis  i8« 
Fk  t  ^  mn      ^^^'^  those  notes  were,  in  1842,  merged  in  the  judgments  against  King  and  the 
plaintiflfs.     These  judgments  then  became  the  evidence  of  the  debts  assamed  by 
Augustus  King',  and  were  paid   by  the  pJaintilTs.     Pri^scription  against  the 
'  sureties  paying,  only  commenced  to  run  from  the  date  of  their  payment,   and 

then  the  prescription  often  years  only  would  apply.  It  mn  neither  against  the 
notes  nor  the  judgments,  but  against  i^aintilfs'  right  to  be  paid  under  the 
assumpsit  of  King,  and  to  anul  themselves  of  the  mortgage  ekecoted  by  htm. 

Sixth.  It  is  shown  by  E.  B.  Fuller,  teller  of  the  Commercial  Bank  of 
Natchez,  that  the  notes  upon  which  the  judgment  was  obtained  were  held  by 
that  bank  at  the  date  of  the  assumpsit  and  mortgage ;  and  that  Hunter  and 
King's  indebtedness  at  that  date  to  the  Commercial  Bank  of  Natchez  then 
slightly  exceeded  in  principal  and  interest  the  amount  of  the  assumpsit,  S6,500. 
The  identity  of  the  bank  in  favor  of  which  the  assumpsit  was  intended  to  be 
made  and  the  mortgage  executed,  is  sufficiently  shown,  as  it  is  not  proven  that 
Hunter  and  King  were  indebted  to  any  other  ^'Commercial  Bank.*'  In  certum 
est,  quod  certum  reddi  potest. 

The  precise  amount  secured  by  mortgage  and  assumed  is  fixed  at  $5,500, 
and  declared  in  the  act. 

It  is  admitted  that  the  legal  interest  of  the  State  of  Mississippi  was  eight  per 
cent  up  to  February,  1842.  This  debt,  then,  to  the  amount  assumed,  $5,500, 
at  the  date  of  the  assumpsit,  was  bearing  eight  per  cent  interest — ^it  being  due 
— ^was  assumed  with  the  incidents  attached  to  it,  and  the  interest  as  well  as  the 
principal  entered  into  it.  In  other  words,  the  debt  was  assumed  in  the  state  and 
conditkin  it  then  was,  and  the  assuming  interest  was  protected  by  the  mortgage. 

Seventh.  DefendhUts  deny,  that  although  the  Commercial  Bank  might  have 
been  entitled  to  the  benefit  of  the  mortgage  executed  by  King,  yet  that  the 
sureties  of  Hunter  and  King  did  not,  by  paying  their  debts,  become  subrogated 
to  the  rights  of  mortgage  held  by  the  bank. 

The  Code,  art.  2157,  says  that  subrogation  takes  place  of  right,  for  the 
benefit  of  him  who,  being  bound  with  others  or  for  others  for  the  payment  of 
the  debt,  had  an  interest  in  discharging  it.  This  subrogation  is  to  the  rights  of  the 
creditor  who  has  been  paid  by  the  party  thus  bound.  C.  C.  p.  2155,  arts.  3021, 
3022,  provide  that  the  security  has  the  same  right  of  action  and  the  same  privi. 
lege  of  subrogation  which  the  law  grants  to  joint  co-debtors.  What  were  the 
rights  of  the  Commercial  Bank,  at  the  date  of  their  judgments  and  the  payment 
of  their  debts  by  the  sureties,  against  the  principals  Hunter  and  King,  and  Scott 
and  Dunbar,  their  sureties.  1st.  To  enforce  payment  against  both  principals  and 
sureties  personally.  2d.  To  avail  themselves  of  the  benefit  of,  and  to  enforce,  all  the 
mortgages  executed,  or  other  securities  acquired  in  their  favor  by  either,  to  secure 
the  payment  of  the  debt.  The  legal  subrogation  often  when  it  takes  place  is  as 
extensive  as  the  conventional  can  be.  They  both  include  all  the  rights,  actions, 
privileges  and  mortgages  held  by  the  creditor  against  the  debtor.  C.  C.  2156. 
Here  a  legal  subrogatk)n  covers  everything  to  which  the  creditor  could  subtiogate 
the  sureties  against  the  debtor,  upon  payment  by  the  former.  Pothier  on  Obli* 
gations.  No  522.  The  payment  made  by  the  surety  does  not  extinguish  the 
debt,  but  is  considered  as  a  sale,  to  the  party  paying  it,  of  all  the  rights  and 
actions  of  the  creditor.  The  cases  of  Old  v.  Chamhliss,  3d  Ann.  206 ;  Tarder 
V.  Allen,  do.  66,  and  Trent  v.  Calderwood,  2d  Ann.  942,  do  not  militnte  against 
the  above  principles,  but  support  them.  The  execution  of  a  twelve  months* 
bond  is  a  new  contract;  the  judgment  is  merged  in  it;  there  is  no  privity 
between  the  original  c]*editor  and  the  surety  on  the  bond;  but,  should  the 
debtor,  who  had  executed  the  bond,  have  subsequently  given  a  mortgage  to  the 
creditor  to  secure  its  payment,  and  the  bond  been  paid  by  the  surety,  there  can 
be  no  doubt  that  he  would  be  legally  subi-ogated  to  all  the  rights  of  mortgage  of 
the  creditor.  The  subrogation  would  then  take  place  in  tavor  of  the  surety 
**originally  bound  by  the  contract,*'  and  he  could  avail  himself  of  the  mortgage. 

The  complaint  that  the  interest  has  been  compounded  is  unfounded.  Art. 
3021  provides,  that  the  security  who  has  paid  the  debt  has  his  remedy  for  the 
principal,  interests  and  costs  which  he  has  been  sentenced  to  pay;  and  by  art. 
1936  the  surety  who  is  obliged  to  pay  money  for  his  principal,  shall  receive 
interest  on  the  whole  sum  he  has  paid,  whether  for  principal  or  interest,  from 
the  time  of  payment. 

As  to  the  complaint  that  the  mortgage  in  fiivor  of  plaintiflfs  is  recognised  on  the 
slaves  Annica,  Ann  and  Clara  or  Clarissa,  it  will  be  seen  that  none  of  theee 
slaves  were  recovered  by  Susanna  Jones.    And  diat  the  name  of  only  one. 


NEW  ORLEANS,  APRIL,  1860.  fill 

Annira,  ocean  in  the  admissioD  of  the  sale  from  Susan  Jones  to  Junius  ArniB%        Bcott 
nod  that  the  slave  Americfh  who  was  recovered,  is  not  included  in  the  sale  to        tmkr«tok 
Amis,    This  is  merely  a  clerical  error  of  ^nna,  for  America^  who  was  recovered 
but  not  included  in  the  act  of  sale ;  and  as  Anna  was  not  recovered  as  a  part  of 
the  Janes  propertjt  the  mortgage  rests  on  her. 

/.  Thomas,  for  defendants,  contended :  1st.  The  plaintiffs  have  no  mortgage. 
The  assumpsit  of  Roe  is  wanting  in  that  certainty  which  in  a  mortgage  can  affect 
third  persons.  **Also  to  the  Commercial  Bank  the  sum  of  $6500."  In  the  same 
act  where  notes  and  bills  had  been  given  they  are  mentioned  as  such.  C.  C. 
3277.     9  R.  R.  485. 

There  was  then  due,  the  5th  of  June,  1839,  of  the  principal  of  the  two  notes 
said  to  represent  the  $5500  assumed,  $5830  13,  viz:  one  of  $3983  29,  and  one 
of  $3421  69,  subject  to  a  credit  of  $1574  86.  Of  this.  King  paid  on  the  8th  of 
June,  1639,  $250,  and  the  petition  apportions  the  amount  to  which  the  two  notes 
are  supposed  to  be  entitled,  thus:  to  Dunbar,  $3125;  to  Scott,  $2375,  making 
$5500, 

2d.  The  bank  never  accepted  the  provision,  if  any  made  for  it,  now  claimed 
by  the  plaintiffs  as  subrogees  under  it;  nor  did  the  plaintiffs  in  any  manner 
recognise  it  as  a  security  for  their  debts  until  atler  the  purchase  by  Collier  and 
defendants,  and  until  five  years  after  its  date,  and  at^er  they  had  paid.  Zacharie 
▼.  Obiarm  et  aL,  6  L.  R.  402. 

3d.  The  security  now  claimed  did  not  grow  out  of  the  contract  of  the  plain- 
tiffs. The  bank  did  not  accept  it,  consequently  could  not  delegate  it,  or  tlie  plain- 
tiffs be  subrogated  by  payment.  2d  Ann.  942.  3d  Ann.  205.  L.  C.  2157, 
sec.  3,  3022,  3030. 

4th.  The  conveyance  by  Hunter  and  King  to  Roe  was  fraudulent,  and  any 
one  affected  by  the  mortgage  reserved  may  complain. 

5th.  The  mortgage  chimed,  if  one  ever  existed,  and  the  plaintiffs  were  sub- 
rv^gated  to  the  rights  of  the  bank  under  it,  was  cut  off  by  the  sale  to  Collier  in 
March,  1841,  who  bought  under  one  older,  and  one  coucnrreot  with  it. 

This  sale  left  a  surplus  to  be  applied  to  otlier  liens ;  and  to  that  surplus  the 
friaintiffs,  if  they  have  any  right,  must  look.  The  sale  was  for  cash.  Conse- 
quently the  surplus  was  legally  in  the  hands  of  the  sheriff;  and  if  he  permitted 
Collier  to  retain  it,  his  was  the  fault,  and  upon  him  rests  the  loss. 

6th.  Cb/Zier  mortgaged  to  Lambeth  and  Thompson;  Milkie  put  it  in  judg- 
ment ;  and  under  it  the  defendants  bought. 

This  purchase  left  a  surplus  in  their  hands,  which  is  more  than  covered  by  the 
loss  of  the  Jones  property,  and  that  sold  under  the  Muir  and  Moore  judgment. 

7th.  The  property  having  been  sold  under  one  mortgage  older,  and  one  con- 
current with  that  claimed  by  the  plaintiffs,  and  those  mortgages  paid  by  the  pur- 
chaser, defendants'  vendor,  and  there  existing  other  concurrent  and  prior  liens 
to  that  claimed  by  the  plaintiffs,  the  judgment  should  (if  the  plaintiffs  have  any 
rights)  have  ordered  the  sale  of  the  whole  property,  the  proceeds  to  be  brought 
into  court,  and  distributed  in  concurso.  This  form  of  judgment  has  a  precedent 
in  the  case  of  Chien  v.  Roe,  2d  Ann.  492, 

In  that  concurso  the  defendants  would  be  entitled  as  representing  Collier  their 
vendor  to  the  rank,  which  the  mortgages  paid  by  him  held  in  reference  to  the 
other  liens.  He  and  they  would  be,  as  it  were, subrogees  to  themselves,  thus 
abandoning  the  property  and  preserving  their  liens.  Millaudon  v.  Allard,  2 
L.  R.  551. 

The  judgment  as  it  stands,  whatever  the  rights  of  the  plaintiffs,  is  an  outrage 
upon  justice  and  law.  The  property  is,  as  shown  by  the  two  sales,  and  tlie 
portk>n  of  it  tost,  wholly  iostifficient  to  pay  the  plaintiff's  demand,  and  leave  any- 
thing to  reimburse  the  payments  made  on  it  at  judicial  sale,  without  taking  into 
account  other  concurrent  and  prior  liens;  thus  giving  an  undue  advantage  to  the 
tardy.  And  a  decree  may  be  so  rendered  under  the  pleadings  and  prayer  of  the 
defendants  and  the  showing  made  in  the  record.  • 

8th.  The  judgment  includes  three  of  the  slaves,  Annica,  Anne,  and  Clara 
or  Clarissa,  excluded  by  the  statement  of  facts,  being  part  of  the  Jones  negroes. 

9th«  No  interest  should  have  been  allowed,  except  from  judicial  demand,  and 
that  of  5  instead  of  8  per  cent ;  no  time  of  payment  being  fixed  by  the  assumpsit, 
and  no  interest  agreed  to  be  paid. 

10th.  The  interest  was  added  to  the  principal,  and  interest  allowed  upon  the 
aggregate.     C.  C.  3021. 

lltfa.  If  it  is  assumed  that  the  notes  constituted  the  basis  of  interest^  and  the 
positkin  be  true  as  to  others  than  the  makers,  the  demand  is  prescribed.     Neither 
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Scott        the  mortgager  nor  the  defendants  were  parties  to  the  snits  npon  them ;  nor  were 
r.  they  bound  in  soLido  with  those  against  whom  suit  was  brought.    These  suitSi 

FsATHKRaroir.  ^^^^^  ^jj^  ^^^  interrupt  or  suspend  prescription  ns  to  others. 

llie  judgment  of  the  court  was  pronounced  by 

RosT,  J.  This  is  an  action  of  mortgage.  There  was  judgment  in  favor  of 
the  plaintiffs,  and  the  defendants  appealed. 

The  material  facts  of  the  case  are  as  follows :  Scott  endorsed  a  note  for  Tkomp- 
son  L,  King.  Dunbar  contracted  an  obligation  in  soli  do  with  Thompson  Lt. 
King  and  others.  These  two  notes  were  discounted  by  the  Commercial  Bank 
of  Natchez  for  the  benefit  of  King,  They  were  not  paid  at  maturity,  but 
shortly  after  they  became  due  King  sold  a  plantation  and  slaves,  which  he  owned 
in  common  with  John  E.  Hunter^  to  Augustus  King,  who,  as  the  consideratioii 
of  the  sale,  assumed  to  pay  debts  of  the  vendors  amounting  to  $44,500,  and 
gave  them  his  notes  on  long  terms  of  credit  for  the  further  sum  of  $50,000. 
The  vendors  retained  a  mortgage  in  their  own  name  to  secure  the  payment  of 
the  whole  consideration,  with  the  express  agreement  that  the  debts  assomed 
should  be  secured  thereby  by  priority  and  preference  over  the  remainder  of  the 
price,  in  the  same  manner  as  if  they  were  secured  by  a  mortgage  of  prior  date. 
Among  the  debts  thus  assumed  was  a  sum  of  $5500  which  the  purchaser  bound 
himself  to  pay  to  the  Commercial  Bank  on  the  notes  of  Thompson  X*.  King. 

Augustus  King  having  paid  none  of  the  debts  assumed  by  him,  llie  property 
was  seized  under  one  mortgage  older,  and  one  concurrent  with  that  claimed  by 
the  plaintiffs,  and  it  was  adjudged  to  Lewis  A.  Collier  for  $32,515.  He  paid 
the  two  seizing  creditors  $11,482  45,  and  retiuned  in  his  hands  the  balance  of 
the  price  to  be  applied  to  the  unpaid  mortgages. 

The  property  was  subsequently  seized  and  sold  at  the  suit  of  the  creditors  d 
Collier,  when  it  came  to  the  possession  of  the  defendants.  Aher  the  sale  to 
CoUier,  the  Commercial  Bank  of  Natchez  notified  him  that  they  intended  to  avafl 
themselves  of  the  stipulation  made  by  Augustus  King  in  their  &vor,  ajid  to 
enforce  the  mortgage  given  by  him. 

The  bank  in  the  meantime  brought  suit  on  the  two  notes  against  the  plaintiffs 
and  obtained  against  them  judgments  which  they  have  since  paid.  They  allege 
that  by  this  payment  they  have  become  subrogated  to  all  the  rights  of  action  ai 
the  bank,  and  more  particularly  to  the  mortgage  given  by  Augustus  King.  They 
pray  that  the  defendants  be  adjudged  to  pay  them  the  balance  due  on  the  notes 
of  Thompson  L.  King,  with  interest  at  the  rate  of  8  per  cent  per  annum  accord- 
ing to  the  laws  of  the  State  of  Mississippi,  or  that  in  default  thereof,  the  property 
mortgaged  be  seized  and  sold  to  satisfy  their  claim. 

The  defence  is,  that  the  bank  has  no  mortgage,  and  that  it  never  accepted  the 
provision,  if  any,  made  for  it.  That  the  security  now  claimed  did  not  grow  out 
of  the  contract  of  the  plaintiffs,  and  they  could  not  be  subrogated  to  it  by  psyment. 
That  the  conveyance  to  Augustus  King  was  fraudulent.  That  the  mortgage 
claimed,  if  one  ever  existed,  was  cut  off  by  the  sale  to  Collier.  That  the  judg- 
ment included  three  of  the  slaves  which  were  excluded  by  the  statement  of 
facts.  That  no  interest  should  have  been  allowed,  except  legal  interest  from  the 
judicial  demand.  That  in  the  judgment,  interest  has  been  added  to  the  principal, 
and  then  allowed  upon  the  aggregate,  in  violation  of  art.  3021  C.  C.  That  if  it 
'is  assumed  that  the  notes  constitute  the  basis  of  interest,  and  the  position  be 
true  as  to  others  than  the  makers,  the  demand  is  prescriSed.  That  since  the 
purchase  of  Collier  and  their  own,  they  have  been  evicted  of  a  large  portioa  of 
the  property  purchased  by  them,  and  that  they  are  entitled  to  a  reduction  on  the 
price  agreed  to  be  paid  by  Collier,  they  being  subrogated  to  his  right. 


NEW  ORLEANS,  APRIL,  1850.  SI3 

A  mortgage  m  clearly  retaloed  by  the  ▼endon  to  secure  the  payment  of  $55(M)        Scott 
to  die  Commercial  Bank.    The  evidence  leaves  no  doubt  on  our  minds  that  flie  v»  .•b.||.*oj| 
bank  meant  was  the  Commercial  Bank  of  Natchez.    It  accepted  the  provision 
made  in  its  behalf  after  the  sale  to  Collier^  and  if  it  had  not,  the  provision  was 
binding  upen  Augustus  King  and  the  property  purchased  by  him,  so  long  as 
another  arrangement  was  not  made  between  him  and  his  vendors. 

The  plaintiffs  were  bound  with  Thompson  L»  King  and  for  him  for  the  pay- 
ment of  their  notes,  and  had  an  interest  in  discharging  them.  Under  art.  2157, 
C.  C,  subrogation  took  place  of  right  in  theit  fiivor  at  the  time  of  the  payment. 
This  subrogation  covered  every  thing  to  wliich  the  creditor  could  subrogate  the 
sureties  against  the  debtor,  upon  |)ayment  by  them.  The  payment  made  by  the 
aure^  does  not  extinguish  the  debt,  but  is  considered  as  a  sale  to  the  party 
paying  it  of  all  the  tights  and  actions  of  the  creditor.  Potiiien  on  Obligations, 
No.  559. 

Whether  the  sale  to  Augustus  King  was  or  not  fraudulent  between  the  par- 
ties, is  a  question  into  which  we  cannot  enquire.  The  Commercial  Bank  was 
no  party  to  the  fraud  and  the  mortgage  stipulated  in  their  favor  cannot  be  affected 
by  it.  Other  creditors  of  Thompson  L.  King  might  have  objected  to  the  pre- 
ference thus  given  to  the  bank ;  but  the  defendants  have  no  right  to  do  so. 

We  are  of  opinion  that  the  mortgage  was  not  cut  off  by  the  sale  to  CUlier. 
That  sale  was  made  under  one  mortgage  older,  and  one  concurrent  with  that  of 
the  plaintifis.  The  property  having  brought  an  amount  more  than  sufficient  to 
satisfy  the  older  mortgage,  the  purchaser  would  hold  in  his  hands  the  balance  of 
the  piice  subject  to  the  subsequent  mortgages,  according  to  their  rank  and  privi- 
lege. C.  P.  art.  706,  708,  709,  718.  Casawna  v.  Aregno  et  aL^  3  L.  R.  212. 
Pepper  v.  Dunlap,  16  L.  R.  t70. 

The  sale  under  the  concurrent  mortgage  did  not  extinguish  the  other  mort^  . 
gages  created  in  the  same  act  and  at  the  same  date.  No  proceedings  had  been 
instituted  upon  these  other  mortgages,  and  the  sheriff  had  no  right  to  receive 
the  amount  due  on  them  under  the  writ  he  held.  If  the  property  did  not  sell 
for  enough  to  satisfy  all  the  mortgages  of  the  same  rank,  the  balance  over  the 
amoQnt  of  the  older  mortgage  should  have  been  divided  jmo  rate  among  the  mort- 
gagees, and  the  sheriff  should  only  have  collected  the  pro  rata  share  of  the 
seising  creditor ;  and  the  portion  coming  to  the  other  mortgage  creditors  would 
ID  that  case  remain  in  the  hands  of  the  purchaser,  subject  to  their  call,  and 
aecured  by  their  mortgages.     Pepper  v.  Dunlap.,  already  cited. 

The  slaves  Anme^  Clara  or  Clarissa  and  Anniea  form  no  part  of  those  reco- 
vered from  the  defbndants  by  Suzanna  Jones,  In  her  sale  of  the  property  reco- 
▼ered  to  them,  the  name  of  Anniea  is  found;  and  as  she  had  recovered  one  named 
Americaf  who  is  not  mentioned  therein,  the  name  of  Anniea  was  evidently 
inserted  through  error  for  America. 

That  portion  of  the  judgment  which  albws  interest  at  the  rate  of  8  per  cent 
per  annum  is  erroneous.  As  a  general  rule,  a  third  possessor  in  an  action  of 
mortgage  is  not  bound  for  interest  not  preserved  by  the  inscription.  But  the 
defendants  are  not,  properiy  speaking,  third  possessors.  Collier^  in  whose  pJace 
they  stand,  was  a  stakeholder  to  the  amount  remaining  in  his  hands,  after  satis- 
fying the  executwns  under  which  he  purchased.  The  amount  assumed  as 
cash  by  Augustus  King  was  {Nut  of  the  price  of  the  plantation  and  slaves,  and 
bore  legal  interest  from  date  by  the  operation  of  law.  For  that  interest  as  weU 
as  for  the  principal  a  privilege  existed  on  the  proper^  at  the  time  of  the  judicial 
sale,  and  it  continued  to  run  against  Collier  afterwards  upon  that  portion  of  the 
price  which  remained  in  his  hands.    To  that  interest  the  plaintiffs  are  entitled. 

40 
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Scott  The  plea  of  preacripCioD  csnnot  be  siutuned.    Augu$tu$  King  wat  primairiljr 

Tkathsmtoic.  ^'*^'®  ^  ^^  vendor  Utompion  L,  King;  and  it  is  to  him  that  he  gave  the  molt* 
gage  in  controversy.  Between  them  the  debt  assumed  is  clearly  not  prescribed* 
The  delegation  by  Thompson  L.  King  did  not  create  a  noYation  of  the  debt; 
and  so  long  as  it  is  binding  between  the  original  parties  to  it,  the  recipient  agreed 
«pon  by  them  is  entitled  to  the  benefit  of  it. 

It  is  proved*  that  since  the  judicial  sale  to  Collier  and  to  die  defendants  they 
have  been^victed  from  a  large  portion  of  the  properly.  But  it  is  ui|;ed  on  behalf 
of  the  pkintiffs  that  the  suit  in  which  the  eviction  took  plaoe  had  been  pending 
Awe  years  at  the  time  Collier  purchased,  and  that  he  as  well  the  defendants  had  a 
full  and  perfect  knowledge  of  all  the  dangers  of  eviction  at  the  time  of  their 
respective  purchases,  and  are  entitled  neither  to  warranty  nor  to  a  reduction  of 
the  price.  It  is  also  to  be  observed,  that  the  claim  of  the  bank  agsinst  7%ompson 
L.  King  had  been  preserved  by  a  judgment. 

We  cannot  assent  to  these  propositions.  The  sheriff's  sale  to  Collier  is  in  the 
usual  form,  and  carries  with  it,  of  course,  the  usual  warranties  of  such  instru- 
ments. The  knowledge  which  purchasers  have  of  the  dangers  of  eviction  does 
not  deprive  them  of  the  right  of  the  claiming  the  return  of  the  price  after  the 
eviction  has  taken  place.  That  right  exists  in  all  cases,  unless  the  party  evicted, 
knowing  the  danger  of  eviction,  took  the  property  without  warranty,  and  at  his 
peril  and  risk.     C.  C.  2461.     C.  P.  711. 

The  defendants,  as  subrogated  to  the  rights  ci  Collier^  are  entitled  to  aredae- 
tk>n  of  the  price  agreed  to  be  paid  by  him.  But  there  is  nothing  in  the  record 
by  which  we  can  ascertain  the  amount  to  be  deducted,  or  whether  the  sum 
remaining  will  be  sufficient  to  satisfy  all  the  mortgages  of  equal  rank  with  that 
of  the  plaintiffs. 

To  obviate  the  necessity  of  remanding  the  cause,  the  counsel  lor  the  defendants 
have  suggested  that  the  court  should  order  the  sale  of  the  property  remaining 
in  the  possession  of  the  defendants,  and  the  proceeds  to  be  brought  into  court 
and  distributed  among  the  mortgage  creditors;  giving  to  the  defendants,  as  repre* 
■enting  Collier,  their  vendor,  the  rank  which  the  mortgi^s  paid  by  him  held  in 
reference  to  the  others. 

If  the  defendants  had  claimed,  in  their  answer,  the  rescission  of  the  entire  sale 
under  art.  2487  C.  C,  on  account  of  the  partial  eviction  suffered  by  them,  and 
had  made  proper  partiee,  such  would  undoubtedly  have  been  the  decree  of  this 
court.  But  the  decree  asked  is  unauthorised  by  their  pleadings.  They  have 
purchased  from  Suzanna  Jones  the  property  recovered  from  them,  and  insist  upon 
the  right  to  retain  the  whole  and  to  deduct  from  the  price  which  Collier  agreed 
to  pay  the  consideration  of  this  purchase.  Under  those  circumstances  we  can 
only  remand  the  cause  lor  the  purpose  of  ascertaining  the  relative  value  of  the 
property  not  recovered  by  Suzanna  Jones  in  relation  to  the  whole  property 
purchased  by  Collier,  and  the  amount  of  mortgages  of  equal  rank  now  existing 
on  the  property.  We  see  no  objection  to  the  division  of  the  amount  claimed, 
as  maBe  by  the  plaintiffs. 

It  is  therefore  ordered,  that  the  judgment  in  this  case  be  reversed.  It  b 
further  ordered,  that  the  claim  of  the  plaintiff  Ihtnhar  be  I'ecognised  to  the 
amount  of  $3125  with  legal  interest  from  the  dtfa  June,  1839*  till  paid.  It  is 
further  ordered,  that  the  claim  of  the  plaintiff  SeoU  to  the  sum  of  $2375  with 
legal  interest  from  5th  June,  1839,  till  paid,  be  also  recognised  and  allowed.  It 
is  further  ordered,  that  the  case  be  remanded  for  further  proceedings,  with  the 
folk>wlng  directions  to  the  district  judge :  1st.  To  ascertain  the  reduction  to 
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which  the  defeadants  are  entitled  on  the  price  agreed  to  be  paid  by  Collier  in  Bcorr 
conaeqnenee  of  the  partial  eviction  suffered  by  them  in  the  suit  of  Charles  FxATuxBrroa. 
Jones  ei  a2.  t.  Hunter  and  King^  Suzanna  Jones  interrenor.  2d.  To  aseeitain 
farther,  the  amount  of  the  mortgages  of  e^alrank  with  that  of  the  plaintifisnow 
existma:  on  the  property  in  dispute;  and  to  cause  the  holders  of  those  mortgages 
to  be  notified  of  these  proceedings.  3d.  To  distribute  among  those  mortgage 
creditors  the  sum  found  to  be  due  by  the  defenduits,  and  to  cause  the  property 
mortgaged  to  be  seized  and  sold  to  satisfy  it. 

It  is  further  ordered,  that  the  plaintiffs  and  appellees  pay  the  costs  of  this 
appeal. 
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J.    M.   BaBTHET   t7.    J.   P.    ESTEBENE. 

When  a  rafficient  miinber  of  the  regular  panel  of  the  jnry  are  not  preient,  Ae  court  is 
mathoriaed  to  direct  the  aheriffto  ■ommon  taloamen  and  proceed  with  the  trial  of  the  caae, 
notwithstanding  attaehmenta  are  oat  for  the  absent  jarois. 

Paral  evidence  i«  inadmiaaible  to  eatabllah  a  modification  of  a  written  agreement,  or  to 
eatahliah  a  anhaeqaent  parol  agreement  inconaiatent  with  the  written  one. 

APPEAL  from  the  District  Court  of  Jefferson,  Clarke^   J.     Marks  and 
ChrandnunUt  for  plaintiff.     Michel  and  Bumst  for  defendant.    The  judg- 
ment of  the  court  was  pronounced  by 

PRKSTOif ,  J.  The  defendant  sold  to  the  plaintiff  a  stock  of  milk  cows,  a  horse, 
cart,  and  utensils  fi>r  a  dairy,  for  $1300,  payable  $200  cash,  and  the  balance  in  a 
note  payable  the  1st  of  December,  1848,  with  the  right  to  extend  the  payment 
twehre  mondis  by  paying  eight  per  cent  interest.  In  December,  1848,  the 
plaintiff  paid  $200  on  account,  and  gave  a  note  at  twelve  months  for  the  balance. 
In  January,  1849,  the  defendant  took  forcible  possession  of  the  property  remain- 
ing in  the  possession  of  the  plaintiff. 

This  suit  was  instituted  to  recover  back  the  same,  with  damages.  There  was 
a  verdict  for  the  plaintiff,  with  five  hundred  dollars  damages.  After  an  unsue* 
eessfnl  eflbrt  to  obtain  a  new  trial  judgment  was  rendered  against  the  defendant! 
and  he  has  appealed. 

The  defendant's  counsel  has  called  our  attention  particularly  to  two  \Mb  of 
•xception  taken  by  them  in  the  progress  of  the  suit.  The  cause  being  caUed 
for  trial,  and  there  not  being  enough  of  jurors  in  court  to  form  a  jury,  the  court 
issued  attachments  for  the  absent  jurors,  but  before  all  the  attachments  had 
been  returned,  ordered  the  sheriff  to  summon  talesmen  to  complete  the  joiy. 
And  the  sheriff,  in  the  execution  of  the  order,  went  into  the  street  and  brought 
in  persons  of  his  own  selection  to  complete  the  juiy.  The  counsel  of  the 
defendant  objected  to  this,  on  the  ground  that  the  court  couhl  not  order  talesmen 
to  be  summoned  on  the  jury,  until  the  attachments  for  the  jurymen  on  the 
regular  panel  had  been  returned ;  and  that  the  sheriff,  in  the  execution  of  the 
order,  could  not  go  out  of  the  court  room  to  select  jurors. 

The  513th  article  of  the  Code  of  Practice  authorised  the  court  **  if,  on  account 
of  absence,  the  jury  should  not  be  complete,  to  order  the  sheriff  to  summon  a 
certain  number  of  persons  present  having  the  legal  qualifications  in  order  to 
complete  it.*'  The  veiy  case  had  occurred  of  an  insufficient  number  of  jurors 
to  fofrm  a  complete  jury,  in  consequence  of  the  absence  of  some  of  the  panel. 
The  judge  did  his  duty  by  issuing  attachments  to  bring  the  absent  jurars  into 
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Barthet  eonrt*  to  exeiue  or  subject  themselves  to  panishment  for  non-attendaiiee,  and 
SsTitvKfcE.  ^  serre  in  that  or  other  cases ;  but  it  was  equally  his  duty  to  expedite  the  case 
on  triaL  by  ordering  persons  present  to  be  summoned  to  complete  the  jury,  oa 
account  of  the  absence  of  jurors  belonging  to  the  regular  panel.  The  absence 
of  the  jurymen  belonging  to  the  panel,  and  not  the  impossibiiity  of  finding  them, 
was  the  cause  which  authorised  the  judge  to  order  persons  present  to  be 
summoned  to  complete  the  jury.  It  is  urged,  that  the  sheriflf  should  have 
summoned  those  who  were  present  in  the  court  room,  and  had  im>  right  tp 
summon  persons  in  the  street.  The  juiy  terms  of  our  courts  call  together  many 
persons  in  the  vicinity  of  the  court  houses,  who,  by  a  liberal  construction  of  the 
Code  of  Practice,  niay  be  considered  presenjt  at  court,  and  liable  to  be  summoned 
under  the  article  of  the  Code  of  Practice.  Perhaps  the  judge  could  not  order 
the  sheriff  to  go  out  of  the  court  house  to  summon  talesmen,  and,  peihaps  the 
persons  summoned  might  refuse  to  obey  the  summons ;  but  if  he  is  willing  to 
go,  and  they  to  come,  it  is  not  for  the  parties  to  the  suit  to  complain. 

The  defendant  offered  to  prove,  that  since  the  date  of  the  contraist,  the  witnese 
heard  a  conversation  between  the  parses,  in  which  the  plaintiff  stated,  that  when 
the  note  given  by  him  fell  due,  if  he  could  not  pay  it,  the  defendant  would  have 
the  right  to  take  back  the  property  upon  refunding  the  amount  paid  by  him, 
and  paying  him  wages  at  the  rate  of  twenty  dollan  a  month. 

The  testimony  would  have  directiy  contradicted  the  written  agreement,  and 
'was  dierefore  properly  rejected.  The  defendant's  counsel  contends,  however, 
that  it  was  eriden^e  of  a  subsequent  agreement,  which  might  be  proved  by 
parol,  and  which  was  set  up  in  his  answer  as  a  defence.  We  find,  on  examining 
the  answer,  that  it  was  set  up  as  a  o^odification  of  the  original  agreement,  alleged 
to  have  been  made  at  the  same  time,  and  not  as  a  subsequent  and  distinct 
contract.  Indeed,  as  proof  of  a  subsequent  contract  the  testimony  was  incon- 
sistent with  tha  renewal  of  the  note  for  twelve  montha  from  Deceniber,  1848. 
Whether,  therefor9,  the  testimony  was  offered  in  support  of  an  allegatioii  that 
die  written  agreement  was  modified  by  parol  at  the  time  of  making  it,  or  to 
establish  a  parol  agreement  inconsistent  with  the  renewal  of  a  note  in  execution 
of  the  written  agreement,  it  waa  properly  rejected.    Code,  article  9357* 

The  defendant  haa  relied  in  this  court  on  the  legal  questions  raised  by  his 
counsel.  We  have,  however,  examined  the  evidence  with  care;  and,  consider- 
ing the  violent  manner  in  which  the  defendant  dispossessed  the  plaintiff  of  his 
property,  taking  him  by  the  collar,  and  thrusting  him  into  the  street,  and  con- 
sidering that  he  entirely  broke  up  his  business,  which  is  proved  to  have  been 
profitable,  we  do  not  think  the  dao^ages  given  by  the  jury  e^essive. 

It  is  therefore  ordered,  adjudged  and  docreed,  that  the  judgment  of  the 
district  court  be  affirmed,  with  costs  in  both  courts. 
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Maria  W.  Morqan  v.  S.  Yabboeouoh. 

Bedprocftl  promliei  of  marriage  conititate  a  legal  oontract,  and  the  party  vioUting  tba 

contract  i«  liable  in  damagei.    C.  C.  1988. 
Plomifes  of  munrim^  to  conititate  a  valid  oontract  need  not  be  in  writing. 
Tb  oooatilata  a  ooatraet  fiaunded  apoa  a  proniae  of  marriage  there  mnat  have  been  an 

aeoeptaace  of  the  promise,  hat  it  is  not  indispanaibla  that  the  proof  of  the  aecaptaaoa 

be  directs  it  msy  be  iaienred. 
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A  man  who  bad  made  a  promiae  of  marriag^e  to  a  woman,  would  be  eausoaed  liom  a  peHbrm<       Horoav 
aoce  of  hia  promiae,  if  ahe  waa  of  uncbaate  cbaracter,  or  if  her  general  repatation  waa    ^       ^- 
bad,  eren  without  proving  that  aoch  repatation  waa  well  founded,  where  be  made  the  pro- 
miae  in  ignorance  of  her  reputation. 

APPEAL  from  tb«  District  Court  of  East  Feliciaoa.  Burke,  L 
Z.  S,  Ljfons^  for  the  plaintiff,  contended  :  This  is  an  action  for  a  breach  of 
promise  of  marriage.  The  plaintiff  alleges,  that  on  or  about  the  month  of 
I)ece«iber,  1.844,  and  at  divers  and  sundry  times,  said  time  in  said  State  of 
Looisiaaa,"  the  defendanl;  undertoc^  and  faithfdlly  promised  to  marry  plaintiff, 
icc»  By  an  amended  petition,  allowed  by  court,  ^e  promise  was  alleged  to 
have  been  reciprocally  made.  This  amendment  was  properly  allowed.  It  bases 
in  fbrtheraoce  of  justice  and  the  omission  clearly  a  clerical  error ;  for  the  form 
is  copied  from  Chitly's  Pleadings.  Defendant  filed  exceptions  to  the  action 
The  chief  exception,  and  the  only  one  I  have  time  or  inclination  to  notice,  is, 
**  That  there  is  no  legal  cause,  of  action  known  to  the  laws  of  Louisiana  set 
forth  in  the  petition.  In  support  of  ihis  exception,  articles  37  and  2308  of  the 
Civil  Code  are  relied  on.  The  latter  article  provides,  **  That  every  matrimonial 
agreement,  (marriage  contract,)  must  be  made  in  writing  before  a  notary 
publie  and  two  witnesses ;"  and  it  must  be  recorded.  Surely,  the  **  matri- 
monial agreement"  here  mentioned  is  an  entirely  distioct  matter  from  **  the 
matrimony,  or  promise,  or  agreement  to  marry."  It  seems  clear,  that  this 
stipulation,  and  the  subsequent  prohibition  in  the  code,  has  reference  only  to 
the  property  brought  into,  or  acquired  subsequently  to,  the  marriage.  The 
articles  of  the  code,  from  2309  to  2315  ioclusive,  all  go  to  show  this. 

That  the  marriage  contract  must  be  recorded,  is  equally  obligatory ;  and  yet, 
if  not  recorded,  it  is  binding  as  between  the  parties.  Ford  v.  Ford,  2  N.  S. 
574,  But  the  marriage  itself  may  be  agreed  upon,  contracted  and  entered  into, 
and  all  the  obligations,  liabilities,  and  duties  incurred,  aod  risits  in  person,  and 
property  given  without  any  written  contract  at  all ;  as  for  example :  1.  Mutual 
fidelity,  support  and  assistance.  C.  C.  121.  2.  The  wife  is  bound  to  live  with 
her  husband.  C.  C.  122.  3.  There  exists  the  comm  unity  of  profits  and  gains. 
C.  C.  2369,  2470,  2374,  2375. 

There  are  many  other  rights,  both  in  regard  to  person  and  property,  which 
can  be  claimed  without  any  written  agreement.  Slaves  proved  to  be  paraphernuU 
and  no  written  contract.  10  M.  IUI68.  Parol  evidence  received,  when  no 
inventory  to  prove  that  a  wife  brought  real  property  into  the  marriage.  4  M.  R. 
603.  The  articles  of  the  code  (C.  C.  107,)  and  others  cited  by  the  exceptors, 
are  merehr  durectory ;  the  marriage  is  good,  without  their  observance.  3  L. 
R.  35 ;  6  L.  R.  463. 

Hence,  the  prohibitory  enactment  contained  in  article  2414  of  the  code  does 
not  sustain  the  view  of  th<  exceptors.  Neither  are  they  sustained  by  articles 
2415,  2416,  2417,  on  which  they  seem  to  rely.  We  may  here  draw  the  dis* 
tinction  between  what  forms  the  basis,  or  cause  of  action,  and  what  is  merely 
incidental  to  it.  A  **  promise  to  ntarry"  is  one  thing,  and  a  **  marriage  contract" 
18  another.  But  the  code  contains  an  article  which  seems  to  place  this  question 
beyond  a  doubt,  if  any  could  exist  in  a  rational  mind ;  I  refer  to  article  1928, 
Ko.  3.  That  such  an  action  is  contemplated  by  the  code,  is  clear,  from  the 
Ibregoing  extract;  that  the  promise  to  many  need  not  be  in  writing,  and 
before  a  notary  and  two  witnesses,  seems  equally  clear.  Besides,  we  have 
the  article  2294  of  the  Civil  Code,  which,  in  a  sweeping  clause,  gives  the  right 
of  action  to  all  persons  who  may  be  damaged  or  injured  by  another,  and  covers 
aU  **  torts"  not  otherwise  specially  provided  for,  in  the  code.  Miller  v.  Hoi* 
stein,  16  L.  R.  389. 

It  is  upon  the  articles  2294  and  1924  et  seq„  and  upon  No.  3  of  article  1928* 
that  this  suit  is  brought ;  and  I  humbly  conceive,  that  there  is  a  legal  cause  of 
action  known  to  the  courts  of  Louisiana,  shown  by  the  petition  and  amended 
petition  on  file  in  this  case,— ^at  the  cause  of  action  is  set  out  with  sufficient 
certainty.  Code  of  Practice,  172,  No.  3.  6  M.  R.  402.  10  L.  R.  219.  3 
L.  R.'292;  5  M.  R.  7, — and  that  the  court  below  did  not  err  in  overruling 
defendant's  exceptions. 

Stephen  Yarborou^,  the  defendant,  undertook  and  promised  to  marry  the 
plaintiff,  Maria  W.  Morgan,  This  promiM  was  accepted  by  plaintiff.  She 
proceeded  to  New  Orleans,  and  made  arrangements  for  the  wedding.  The 
defendant  broke  and  violated  his  promise  to  many  plaintiff,  by  marrying  another 
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'-           to  manris  as  cleark^  proven  aa  in  caaea  of  thia  kind  iiroof  can  be  made.    CourtB 
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do  not  hold  the  partiea  in  an  action  of  thia  kind  to  the  atsict  detail  proof  roqoired 
in  ordioaiy  monetary .  contmcta.  But  we  think  the  proof  in  the  record  is 
abundant  and  to  the  point,  and  cannot  be  evaded.  The  breach  of  promiae,  by 
defendant'a  marrying  the  lady  referred  to,  being  an  **  active  breach,'*  by  whiek 
he  placed^  oat  of  hia  power  to  comply  with  hia  undertaking,  no  putting  in  mora 
was  neceaaarv.     C.  C.  1925,  1926.     2  Chitty'a  Plea. 

The  defen<uint,  to  get  rid  of  the  conaequencea  of  hia  iajnatice,  haa  reaorted  to 
a  courae,  unfortunately  but  too  common  with  auch  men*  which  haa  been  aignafly 
rebuked  by  the  verdict  of  a  jury,  and  which  it  ia  hoped  will  find  no  favor  na 
thia  honorable  court.  He  chargea  upon  the  lady  "  he  once  waa  willing  to  make 
hia  wife !"  (and  attempta  to  aupport  thoae  chargea  by  teatimony,)  with  conduct, 
auch  aa  even  the  moat  alMndoned  of  women  would  not  be  guilty  of.  Theae  charges 
have  been  fully  and  laboriouely  inveatigated  in  the  court  below,  and  before  s 
jury  of  the  trienda  and  neighUnra  of  Slepken  Yarbarough ;  and,  after  a  trial  of 
more  than  two  weeka  that  jury  repudiated  the  chargea  and  gave  a  verdict  of 
one  thouaand  dollara  damages  against  the  defendant. 

Will  this  court,  after  the  repeated  declarationa  that  the  verdict  of  a  juiy  will 
not  be  disturbed,  unleaa  manifestly  erroneoua,  set  aside  thia  righteous  judgment. 
Surely  your  honors  will  receive  reaaona  mora  cogent  than  any  contained  in  the 
labored  brief  of  defendant.  The  court  will  bbaerve,  that  the  record  containa  all 
the  evidence^  adduced  on  the  part  of  defendant,  both  that  received  and  that 
rejected  by  the  court.  A  peroaal  of  that  evidence,  and  the  rebutting  teatimony 
of  the  plaintiff  in  aupport  of  her  character,  muat  aatiafy  the  court  that  the 
verdict  of  the  juiy  should  not  be  diaturoed,  and  thia  caae  be  aent  back  for 
another  long,  tedioas  and  diaagreeable  iuTeatigation.  The  plaintiff  provea  an  honest 
and  irreproachable  character  by  witnesaea  who  knew  her,  and  who  are,  many 
of  them,  well  known. 

Muse  and  Merrick  for  defAidant,  contended:  The  first  and  the  principal 
ground  relied  on  in  the  exceptions,  aa  the  court  wiD  perceive,  is  this :  That 
'*  there  is  no  legid  cause  of  action  known  to  the  laws  of  Louisiana  set  forth 
in  said  petition.**  Viewed  as  an  action  for  damagea  resulting  from  the  non- 
performance or  breach  of  an  ordinary  contract  (and  in  this  sense  it  is  presumed 
the  court  will  consider  it,  under  article  87  of  the  Civil  Code,  which  declares 
«'  that  the  law  considers  marriage  in  no  other  view  than  as  a  civil  contract,*')  the 
original  petition  does  not  contain  a  single  allepation,  in  the  opinion  of  counsel, 
which  would,  if  true,  constitute  a  legal  claim  ror  damages.  There  is  no  allega- 
tion that  there  waa  any  contract  or  mutual  agreement  between  the  parties, 
which  was  equaUy  binding  upon  both,  or  which  gave  to  either  the  right  of 
judicially  enforcing  a  performance ;  nor  is  it  alleged  that  a  performance  was 
ever  demanded  prior  to  the  institution  of  the  suit  by  the  plaintiff,  nor  before 
the  subsequent  marriage  of  the  defendant  to  ilfr^.  Buckingham,  although  more 
than  five  montha  bad  elapsed  from  the  time  (December,  1844,)  when  it  is 
alleged  the  promise  was  made  up  to  the  time  (May  29th,  1845«)  when  the 
marriage  of  the  defendant  to  Mrs*  B,  took  place ;  and  there  being  no  time 
fixed  (at  least  none  is  alleged,)  when  the  marriage  to  Mrs.  Morgan  was  to  be 
consummated,  it  was,  of  course,  demandable  instanter.  Neither  is  it  alleged 
in  the  plaintifTa  petition  that  any  promise  or  agreement  was  ever  made  between 
l^ntiff  and  defendant,  clothed  with  the  forms  prescribed  by  the  law  of  Lou- 
isiana for  agreementa  upon  the  subject  of  matrimony.  By  article  2306  of  the 
Civil  Code  it  is  declared,  that  '*  every  matrimonial  agreement  must  be  made 
by  an  act  before  a  notary  and  two  witnesses.  The  practice  of  marriage  agree- 
ment under  private  signature  is  abrogated."  This  provision  of  the  code,  altlrangh 
it  is  found  in  the  title  and  chapter,  the  general  dispositions  of  which  relate  to 
the  property  of  the  apouses,  is  nevertheless  too  broad  and  comprehenaive  in 
ita  terms  to  be  limited  and  applied  exclusively  to  their  property,  as  ia  humbly 
conceived  by  defendant's  counsel.  And,  indeed,  the  reason  and  supposed  policy 
of  the  law  in  requiring  matrimonial  agreements  to  be  clothed  in  the  form  pre- 
scribed, would,  it  is  believed,  apply  with  equal  if  not  greater  force  to  the 
man'iage  agreement  by  which  the  parties  bind  themselves  to  become,  at  a  future 
period,  the  partners  for  life  of  each  other,  than  to  the  agreements  which  they 
might  make  relative  to  their  property.  It  is  not  contended  that  a  marriage 
agreement,  in  whatever  form  die  parties  may  adopt,  whether  verbal  or  Written, 
by  public  or  private  act,  would  not  be  valid  when  consumated  by  tiie  actual 
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mnrriage  nod  cohabitatioli  of  the  pftrties ;  bDt,  where  no  marriage  has  taken       Mono  ait 
place  Uie  Uws  of  Louisiana  have  provided  do  judicial  remedy  for  agreements  ^' 

upon  the  snbject  of  matrimony,  whatever  may  have  been  the  object  of  those  *  a">^"°^^"- 
agreements*  nnless  they  have  been  made  in  the  form  prescribed  by  article  2308 
of  the  Civil  Code.  It  would  be  difficult  to  conceive  that  the  law-maker  had 
attached  greater  importance  to  the  property  of  the  spouses  than  to  the  obliga- 
tions which  they  enter  into,  by  which  they  agree  to  become  the  partners  of  each 
other  for  lite  ;  nor  would  it  be  less  difficult  to  come  to  the  conclusion  that  tlie 
vinculum  legis  might  be  formed  verbally,  or  by  act  under  private  signature,  in 
reference  to  the  marriage  itself,  which  ought,  it  would  seem,  to  be  regarded  as 
the  primary  and  principal  agreement  of  the  spouses,  whilst  the  law  refuses  to 
recognise  their  agreements  upon  tlie  subject  of  their  property,  which  is  but  an 
iocidenty  and  secondary  to  the  marriage  agreement  itself,  unless  made  in  authentic 
form. 

A  distinction  has  been  drawn  by  the  learned  judge  who  presided  at  the  trial 
of  this  cause,  between  **  an  action  for  a  breach  of  marriage  promise,"  and  **  an^ 
action  upon  a  marriage  contract."  In  his  charge  to  the  jury  (to  be  found  at 
page  389  of  the  record,)  the  learned  judge  uses  the  following  language,  vis : 
"  The  action  here  is  for  a  breach  of  promise  to  marry,  and  not  upon  a  marriage 
contract,  which  is  a  specific  contract  recjuiring  peculiar  forms  and  attestations 
of  authenticity,  and  incidentally  -  the  objections  to  parol,  and  even  beginning 
of  proof  in  writing,  on  the  same  ground  requiring  notarial  act,  for  it  must  be 
plain  to  every  plain  mind,  that  to  admit  no  other  resort  but  notarial  act,  which 
is  acknowledged  not  to  exist;  in  other  words,  would  be  to  require  the  production 
of  that  which  does  not  exist,  and  to  reject  the  parol  and  other  forms  of  writing, 
would  be  to  reject  the  only  existing  testimony,  and  thus  to  deny  the  action." 
The  demand,  for  of  course  the  demand,  the  action  cannot  be  transacted  but 
by  evidence,  and  if  the  parol  and  others  be  rejected,  and  the  notarial  do  not 
exist,  then  there  is  none.  The  production  of  act  notarial  and  witnesses,  are 
technical  to  a  specific  thingf  notarial  marriage  contract,  and  touches  not  a  contract 
of  marriage."  Should  this  honorable  court  feel  inclined  to  adopt  the  views 
and  to  recognise  the  distinctions  of  the  learned  judge  a  quOf  the  counsel  for 
the  defendant  would  most  respectfully  suggest,  that  although  the  plaintiff's  action 
**  cannot  be  transacted  but  by  evidence,"  (which  is  a  proposition  not  controverted,) 
and  **  that  to  admit  no  other  resort  but  notarial  act,  which  is  acknowledged  not 
to  exist,  would  be  to  require  the  production  of  that  which  does  not  exist,"  and 
that  **to  reject  the  parol  and  other  forms  of  writing,  would  be  to  reject  the  only 
existing  testimony,  and  thus  to  deny  the  action  ;"  still,  the  case  of  the  present 
plaintiff  cannot  be  distinguished,  it  is  believed,  in  point  of  princifde,  (withouty 
indeed,  entering  into  that  region  of  total  abstraction  and  **  clairvoyance,"  into 
which  few  minds  are  permitted  to  enter,)  from  that  numerous  ckiss  of  litigants 
whose  **  actions  cannot  be  transacted  but  by  evidence,"  and  whose  demands 
not  being  supported  by  legal  evidence,  their  actions  (if  not  **  denied  ")  are  not 
sustained.  **  The  action  here"  (being)  **  for  a  breach  of  promise  to  marry,  and 
not  upon  a  marriage  contract,  would,  it  is  presumed,  not  relieve  the  plaintiff 
from  the  necessity  of  supporting  her  demand  for  damages  for  a  breach  of  mar- 
riage promise,  by  the  same  evidence  which  would  be  necessaiy  to  support  her 
action  upon  a  marriage  contract."  The  distinction,  as  to  the  evidence  between 
an  action  for  damages  for  a  breach  of  a  contract  and  an  action  upon  the  contract 
for  a  specific  performance,  has  not  been  recognised  by  any  previous  judicial 
decision.  Upon  this  point  the  late  Judge  Martin  hokls  the  foliowing  languaffOf 
(4  L.  R,,  p.  377,)  viz :  **  He  who  claims  damages  for  the  inexecution  of  a 
contract,  must  prove  that  it  was  actually  entered  into  in  the  same  manner  ae 
if  it  required  the  specific  performance  of  it."  It  may  be  proper,  perhaps,  to 
state  (which  this  honorable  court  cannot  fail  to  perceive,)  that  the  point  under 
consideration  was  not  so  elaborately  discussed  by  Judge  Martin,  as  it  has  been 
by  his  honor  the  judge  a  quo,  and  that  the  opinion  of  his  honor  the  district 
judge  had  not  been  deUvered  at  the  time  Judge  Martin  made  the  decision  above 
referred  to.  But  his  honor,  the  judge  a  quo  charged  likewise.  That  "an 
action  for  diimages  for  a  failure  to  fulfil  a  marriage  promise,  or  *  promise  to 
marry,*  is  sustained  and  authorised  by  the  laws  of  Louisiana.     C.  C.  2394." 

This  article  of  the  Louisiana  Code,  (to  be  found  under  the  head  of  "  Offences 
and  Quasi  Offences,")  provides  as  folkiws,  viz :  **  Article  2294.  Every  act 
whatever  of  man,  that  causes  damage  to  another,  obliges  him  by  whose  fault 
it  happened  to  repair  it."  This  general  provision  of  the  Civil  Code,  which 
relates  to  quasi-offeoces,  and  will,  it  is  presumed,  be  construed  with  reference 
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to  the  tubjecl  matter  treefed  of  in  the  ptonsioos  which  immediiitely  follow  it« 
cannot  certainlj  be  appiied  to  a  breach  of  marriage  promise,  when  taken  in 
connexion  with  article  67  of  the  code,  which  expreaalj  declares  that  "  the  law 
oonaiden  marriage  in  no  other  riew  than  as  a  ci^il  contract."    If,  therefore,  a 

J  promise  to  many,  or  a  marriage  contract,  be  regarded  as  a  ciril  oontntcf,  it 
^  would  seem  that  the  rights  and  responsibilities  of  parties  ift  relation  to  those 
contracts  should  be  determined,  not  according  to  the  provisions  of  the  code 
upon  the  subject  of  oflences  and  quasi-offences,  under  which  the  right  of  action* 
if  any,  arises  ex  delietOt  but  acc<Mding  to  those  provisions  which  provide  a  remedy 
upon  contracts,  and  under  which  the  right  of  action,  whether  to  enforce  a  specific 
performance,  or  to  recover  damages  for  a  non-perfo(rmance«  arises  er  contractu, 
it  is  not  pretended  that  the  preaent  action  can  be  sustained  (at  least  it  was  not 
in  the  court  a  quOy)  under  those  articles  oi  the  code  which  provide  a  remedy 

kppon  contracts. 

This  honorable  court  will  perceive  that,  in  die  opinion  of  the  judge  a  quo 
who  presided  at  the  time  the  exceptions  under  consideration  were  overruled,  (the 
late  Hon.  W.  D.  Boyle,)  the  exceptions  were  overruled,  and  the  action  sustained 
under  the  authority  of  the  article  of  the  code  which  relates  to  quasi-oifences, 
and  also  under  article  21  of  the  Civil  Code,  which  authorises  the  judge  to  proceed 
and  decide  according  to  natural  justice  and  usage,  where  there  is  ^«  no  express 
law."  In  the  elaborate  opinion  of  his  honor,  overruling  the  exceptions,  (to  be 
found  at  page  8  of  the  record,)  the  court  says :  **  The  principle  of  jurisprudence 
recognised  by  all  civilized  nations,  that  courts  of  justice  afford  a  remedy  to 
every  wrong  is  recognised  by  our  code.'    Article  2294." 

The  proposition  here  laid  down  by  the  court,  although  it  may  be  true  as  a 
general  proposition,  is  certainly  subject  to  a  great  many  exceptions,  and,  in  its 
practical  application,  is  made  to  depend  upon  a  variety  of  conditions  which  have 
been  annexed  to  it  by  tiie  laws  of  the  State,  and  universally  recognised  by 
the  courts.  In  the  case  referred  to  (in  the  4th  L.  R.  377,)  in  which  Judge 
Martin  delivered  the  opinion,  a  part  of  which  has  already  been  cited,  the  plaintiff 
claimed  damages  for  a  breach  of  a  verbal  contract  of  sale  of  a  tract  of  land :  but 
his  action  was  not  sustained  simply  because  the  contract  had  not  been  clothed 
with  the  forms  prescribed  by  the  law  for  such  contracts ;  and  yet  a  **  wrong" 
had  evidently  been  committed,  and  damage  done  to  the  plaintiff;  at  least,  the 
verdict  of  the  jury  and  the  opinion  of  the  judge  a  quo  were  in  his  favor.  To 
this  may  be  added  numerous  cases  in  which  damages  are  claimed,  but  which 
are  not  aflowed.  not  because  a  wrong  may  not  have  been  committed,  but  because 
the  party  complained  of  has  not  been  *•  put  in  mora  ;"  that  is,  the  state  of  fiicti 
to  which  the  law  authorizes  the  application  of  the  judicial  remedy,  has  not  been 
presented  by  the  party  seeking  redress.  To  apply,  therefore,  the  article  5K2d4 
of  the  Civil  Code  to  a  case  like  the  present,  upon  the  ground  "  that  courts  <^ 
justice  afford  a  remedy  to  every  wrong,"  would  be  to  disregard  those  articles  of 
the  code  which  expressly  and  positively  declare  the  cases  in  which  damages 
result  from  the  inexecution  of  obligations."  See  C.  C.  art.  1924.  And,  although 
it  might  seem  (to  those  who  know  nothing  of  the  facts  of  this  case,)  a  reproach 
upon  our  jurisprudence  to  say  that  **  for  him  who  had  violated  a  pledge  so  in- 
timntely  associated  wiUi  much  that  constitntes  the  great  happiness  of  our  being, 
there  was  no  retribution,  and  that  there  exists  no  redress  under  our  laws  for 
the  helpless  and  trusting  victim  of  his  faithlessness;"  yet,  it  is  a  suffident 
answer  to  this  argument,  it  is  believed,  to  say,  that  it  is  the  part  and  province 
of  the  law-maker  to  provide  a  remedy,  and  of  the  **  courts  of  justice"  to  apply 
it.  It  might,  indeed,  seem  *'  a  reproach  upon  our  jurisprudence,"  that  there 
should  be  found  in  our  Civil  Code  an  article  which  declares  that  *Mhe  law 
considera  marriage  in  no  other  view  than  as  a  civil  contract ;"  and  yet,  '*  Sie 
lex  scripta  «#/." 

The  plaintifTs  demand  is,  it  is  believed,  as  Uttie  sanctioned  by  the  uuiversal 
sense  and  sentiments  of  the  better  part  of  society  in  the  Stato  of  Louisiana, 
and  especially  in  the  community  in  which  it  originated,  as  it  is  believed  to  be 
by  the  laws  of  the  State.  In  proof  of  which,  it  may  be  sufficient  to  obseAe, 
that  the  plaintiff  may  be  regarded  as  the  pioneer  in  this  field  of  legal  adventure 
and  enterprise:  no  such,  demand  ever  having  been  presented  before  this 
honorable  court,  since  the  organisation  of  the  Government  of  Louisiana,  until  the 
present  time.  Whether  the  non-appearance  of  such  litigants  before  the  court 
of  Louisiana,  is  to  be  regarded  as  a  reflection  upon  the  jurisprudence  of 
the  State,  or  as  a  proof  that  such  demands  are  repudiated  by  the  universal 
sense  and  feelings  of  the  foir  danghton  of  Louisiana,  sufBce  it  to  say,  that  the 
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plamtiff  has  been  Ihe  first  of  her  sex  who  has  presented  her  bundle  of  lo^e  letters*       Moroa* 
claiming  at  the  hands  of  the  public  justice,  pecuniary  compensation  for  an  alleged  yakmobjovqh* 
breach  of  **  a  promise  to  marry.'' 

To  repel  her  demand,  the  defendant  has  found  it  necessary  (under  the  deci- 
nons  of  the  district  court,)  to  expose  the  character  of  the  plaintiff,  by  the 
exhibition  of  fieicts,  which  nothing  but  the  unquestionable  sources  from  which 
they  have  been  derived,  and  the  unimpeached  and  unimpeachable  character  of 
the  witnesses  who  have  testified  to  those  facts,  would  have  reconcUed  the  defen- 
dant's counsel  to  the  task  of  spreading  upon  the  records  of  this  or  the  inferior 
court,  and  not  one  of  which  had  ever  been  exposed  to  the  public  by  the  defen- 
dant prior  to  the  institution  of  this  suit,  and  but  for  which,  he,  as  well  as  his 
counsel,  would  have  prefeired  should  have  passed  into  oblivion. 

In  the  investigation  which  is  now  proposed,  the  attention  of  this  honorable 
coBrt  is  prayed  to  the  following  propositions  :  Ist.  The  evidence  adduced  upon 
the  part  of  the  plaintiff  does  not  establish  the  contract  for  the  alleged  breach  of 
which  damages  are  claimed.  2d.  The  evijepce  adduced  upon  the  part  of  the 
plaintiff  does  not  establish  a  breach  or  violation  of  **  a  promise  to  marry"  on  the 
part  of  defendant.  3.  The  evidence  adduced  upon  the  part  of  the  defendant, 
fully  establishes  the  facts  set  forth  in  his  answers,  and  which  have  been  specially 
pleaded  in  defence  of  plaint-ifTs  demand. 

The  judgment  of  the  court  was  pronounced  by 

Si«inzi«i.,  J.  The  plaintiff  claims  from  the  defendant  $20,000  damages  for  a 
breach  of  promise  of  marriage.  The  defendant  admits  that  he  corresponded 
with  the  plaintiff  upon  the  subject  of  marriage,  but  that  he  desisted,  and  had  a 
right  to  desist  from  his  addresses,  before  any  reciprocal  engagement  was  made, 
because  he  found  her  character  to  be  such  as  to  render  her  unfit  to  become  his 
wife  and  the  step-mother  of  his  children ;  thut  by  unchaste  and  unladylike  con- 
duct she  had  &Uen  into  disrepute. 

The  jury  found  a  verdict  fur  $1000  in  favor  of  the  plaintiff.  An  unsuccessful 
motion  was  made  for  a  new  trial,  and  the  defendant  has  appealed. 

Our  attention  will  first  be  directed  to  the  question,  whether  such  an  action  can 
be  maintained  under  our  laws  and  jurisprudeDce.  In  its  consideration  it  is  not 
improper  to  notice  briefly  the  history  of  the  law  on  this  subject. 

The  usage  of  sponsatia  or  promises  of  marriage  among  the  Romans  was  of 
▼ery  ancient  origin.  It  was  observed  among  the  people  of  Latium.  It  is  spoken 
of  in  the  Theodosian  Code,  in  Justinian's,  in  the  decree  of  Gratian,  dec.  See 
Merlin  Repertoire,  verba  Fian9ailles.  Pothier's  Pandects,  book  23,  title  1.  If  the 
promise  was  not  fulfilled,  an  action  was  permitted.  Judex  quam  ob  rem  data 
acceptare  non  esset  uxor  qucerebat.  Si  nihil  justae  causae  videbatur  litem  pecu* 
Dia  eestimabat;  quanti  que  interfuerat  earn  uxorem  accipi  aut  dan,  eum  qui 
Bpoponduat  aut  qui  stipulatus  emt  condemnabat.  lb.  art.  1.  See  also  Mackeldy, 
Droit  Remain,  263.  In  his  Treatise  on  Marriage,  Pothier  says  that  the  usage  of 
Ftan^aiUes  existed  among  the  Greeks,  and,  as  it  would  seem,  among  the  Ancient 
Hebrews.  Under  the  Spanish  law  we  find  that  the  ecclesiastical  tribunals  would 
take  cognisance  of  a  breach  of  promise,  and  punish  the  party  mntil  he  consented 
to  fulfil  the  promise.  Partida  4,  tit.  1,  law  vii.  Ca  los  que  prometen  que  casa* 
ran  uno  con  otro,  tenudos  son  de  lo  cumplir ;  fiieras  ende  si  alguno  dellos 
pusiesse  ante  si  escusacion  alguna  derecha,  a  tal  que  decriesse  vaier.  E  si  tat 
eacusa  non  ouiesse,  puedenlo  apremiar  per  sentencia,  di  Santa  Eglesia,  fasta  que 
k»  campla. 

In  France,  a  reciprocal  promise  of  marriage  is  considered  as  producing  a  reci- 
procal obligation  to  contract  a  maiTiage.  But  if  one  of  the  two  JiancU  refuses 
to  accomplish  the  promise,  neither  the  ecclesiastical  nor  lay  tribunals  can  con- 
strain a  specific  performance.  The  obligation  resolves  itself  into  damages,  upon 
which  a  civil  tribunal  can  abne  decide.    And  these  damages  an  assessed  with 
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UoiioAif  reference  to  the  actual  injury  which  the  party  haa  sustained,  and  net  to  die 
Yakbobouohi  advantage  which  she  has  lost.  Ces  dommages  et  int^r^ts  s'estiment  en  egard 
an  prejudice  r6el  que  Tautre  iianc6  a  pu  sduffrir,  et  non  pas  en  agard  i.  TaTao- 
tage  quil  put  perdu.  Merlin,  verbo  Fian9ailles.  See  also  Pothier  Traite  da 
Marriage,  No.  53,  dec.  The  former  author  observes,  that  the  Civil  Code,  by  its 
silence  on  the  subject  of  Fiao9aiUes,  leave  them  in  the  general  category  of  con- 
tracts, and  that  they  are  consequently  submitted  to  the  rules  of  ordinary  agree- 
ments, lb.  §  11.  In  England,  formerly,  it  would  seem  that  the  contract  could 
be  enforced  in  the  spiritual  court ;  and  it  is  well  settled  under  the  common  law, 
that  an  action  will  lie  for  the  violation  of  such  an  executory  contract  p«r  verbal 
deftUuro,  for  the  temporal  loss  to  the  party;  and  though  the  paity  had  a  remedy 
in  the  spiritual  court.  Under  that  system  it  appears  that  the  man  also  has  his 
action  of  damages  for  the  breach  of  promise.  Bacon's  Abridg,  verbo  Marriage,  B. 

The  district  judge  was  of  opinion  that  a  promise  of  marriage  ought  not  to  be 
placed  beyond  the  pale  of  legal  obligations.  Although  he  could  discover  no  war- 
rant for  the  action  in  express  legislation,  he  found  it  in  the  2l8t  article  of  the 
code,  which  declares  that  in  civil  matters  where  there  is  no  express  law,  the  judge 
is  bound  to  proceed,  and  decide  according  to  equity,  on  the  broad  principle  of  justice 
embodied  in  the  art.  2294,  and  in  the  example  of  other  civilised  nations.  We 
are  not  prepared  to  say  that  we  should  not  have  concurred  with  the  decision  of 
the  district  judge,  even  if  there  were  no  other  reasons  for  maintaining  it  than 
those  which  he  gave.  But  our  legislation  has  not  left  this  matter  in  doubt.  The 
article  1928  C.  C.  speaks  expressly  of  a  promise  cff  marriage.  It  is  there  treated 
as  a  contract,  and  a  measure  of  damages  for  its  breach  is  given. 

We  also  concur  with  the  district  judge  in  the  opinion  that  it  is  not  necessajy, 
for  the  validity  of  such  a  promise,  that  it  should  be  in  writing.  The  code  prescribes 
that  every  matrimonial  agreement  must  be  made  by  an  act  before  a  notary  and 
two  witnesses,  and  that  the  practice  of  marriage  agreement  under  private  signa- 
ture is  abrogated.  Art.  2308.  We  consider  this  as  applying  not  to  promises  of 
marriage,  but  to  what  is  called,  in  common  pariance,  a  marriage  contract:  a 
contract  by  which  the  future  husband  and  wife  regulafe  their  conjugal  asaocia- 
tion  in  relation  to  property.  This  is  obvious  from  the  first  article  of  the  chapter 
in  which  the  provision  just  cited  is  found.  The  promise  of  marriage  is  left,  we 
conceive,  as  to  the  matter  of  form  and  proof,  upon  the  footing  of  an  ordinary 
agreement.  Such  was  the  case  in  the  Roman  law.  Sufficit  modus  consensu 
ad  constituenda  sponsatia.  Hinc  in  sponsalibus  nihil  interest  atrum  testatio  inter- 
ponatur,  an  aliquis  sine  scriptnra  spondeat.  Pothier,  Pandects,  lib.  xxiii,  tit.  1, 
de  Sponsalibus.  Mackelday,  Droit  Romain,  302.  In  France,  says  Merlin, 
promises  of  marriage  differ  from  marriage  in  this :  that  they  may  be  made  in  the 
form  common  to  all  synallagmatic  contracts;  while  the  mairiage  can  only  be  con- 
tracted in  the  presence  of  the  proper  public  officers.  Verbo  Pian9aine8,  §  rii. 
It  seems  that  in  some  part  of  France  there  was  formerly  a  statute  requiring  such 
promises  to  be  in  writing.  We  know  of  no  provision  of  our  law  controlling  the 
forms  of  auch  an  agreement. 

As  regards  the  proof  of  the  agreement,  the  jury  was  satisfied  that  it  was 
made;  and  we  think  the  evidence  justified  them  in  that  coodlusion.  The 
repeated  olfers  of  marriage  made  by  the  defendant  are  conclusively  shown  by 
several  letters  addresed  by  him  to  the  plaintiflf.  It  is  true,  that  an  agreement 
to  marry,  like  any  other,  requires  for  its  existence  the  mutual  consent  of  the 
parties.  There  must  be  a  promise  by  the  one  and  an  acceptance  of  that  promise 
by  the  other.  But  it  is  not  indispensable  that  the  proof  of  acceptance  shouUI 
be  direct.    The  jury  had  a  right  to  infer  the  plaintiff's  acceptance  from  circum- 
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St 

BawUs,  2  Carr  &  Pajne,  653.  Yarsokouoh. 

There  is  no  doubt  that  if  the  defendant  had  proved  the  matters  set  up  in  his 
answer  it  would  have  legally  excused  his  breach  of  promise.  What  was  said 
bj  a  great  lawgiver  of  ancient  times  is  equally  true  in  our  day.  In  the  language 
of  Solon,  **  marriage  ehou^  be  regarded  as  an  honorable  fellowship  and  society  in 
order  to  raise  subjects  to  the  State ;  to  make  the  married  pair  live  agreeably  and 
harmoniously  together,  and  to  give  continual  testimony  of  mutual  love  and  ten- 
derness to  each  other.'*  Such  results  could  not  be  expected  from  a  marriage 
with  a  woman  of  unchaste  character ;  and  on  no  principle  of  public  policy  or 
justice,  could  a  man  be  held  to  a  promise  made  to  such  a  person.  We  would 
even  gofur^er  and  say,  that  a  man  who  had  promised  marriage,  should  be  excused 
from  his  promise  if  he  could  show  that  the  general  reputation  of  the  other  party 
was  bad,  even  without  proving  that  such  general  reputation  was  well  founded ; 
especially  if  he  made  the  promise  in  ignorance  of  that  reputation. 

Bat  in  the  present  case  the  defence  is  not  made  out  to  that  extent.  Although 
a  few  persons  appear  to  have  thought  unfavorably  of  the  plaintiff,  there  is  a  great 
deal  of  testimony  the  other  way.  There  was  also  testimony  going  to  weaken 
the  effect  of  what  was  said  by  some  of  the  defendant's  witnesses ;  and  it  is  par* 
ticulariy  to  be  observed  that  the  defendant  was  aware  of  the  disparaging  rumorB 
which  had  been  circulated  about  the  plaintiff,  and  declared  them  unfounded.  In 
a  letter  pressing  his  suit,  he  represses  a  fear  that  she  might  be  influenced  by 
rumours  circulated  about  himself,  and  urges  her  not  to  regard  them.  **  I  hope 
yon  will  not  listen  to  such  advisers ;  you  know  that  you  have  been  slandered,  and 
it  only  served  to  strengthen  my  affection  for  you.  You  know  how  to  sympa- 
thise with  me.*' 

We  consider  the  plaintiff's  chsMcter  as  distinctly  put  at  issue  before  the  jury, 
and  great  diligence  appears  to  have  been  Aised  by  the  defendant  to  collect  evi- 
dence. The  testimony  in  this  cause  is  extremely  voluminous;  it  has  received 
our  careful  perusal ;  and  we  do  not  feel  authorised,  after  considering  it  minntely, 
to  disturb  the  verdict,  which  vindicates  the  plaintiff's  reputation. 

It  is  proper  to  observe,  that'there  were  numerous  exceptions  to  the  adraissioft 
of  evidence,  and  also  to  the  charge  of  the  judge.  Some  of  the  former  were 
weU  taken ;  and  there  are  portions  of  the  charge  which  are  not  &ee  from  objec- 
tion. But  if  we  were  to  strike  from  the  record  all  the  evidence  unduly 
received,  there  would  be  still  enough  to  sustain  the  verdict;  and  we  do  not  think 
there  is  any  reasonable  ground  to  suppose  that  the  cause,  if  remanded,  would 
terminate  more  favorably  to  the  defendant. 

Under  the  evidence,  we  are  not  prepared  to  say  that  the  amount  allowed  by 
the  jury  is  excessive. 

In  conclusion,  we  may  take  occasion  to  observe,  that  this  is  the  6rBt  time  we 
or  our  predecessors  have  been  called  upon  to  consider  an  action  of  this  kind.  It 
is  a  fact  creditable  to  our  people;  and  we  hope  that  such  actions  may  not  become 
frequent.  While  we  are  bound,  under  our  jurisprudence  aod  code,  to  recognise 
the  righf  of  action,  we  are  constrained  to  say  that  a  female  of  refined  sensibility . 
could  scarcely  bring  herself  to  such  a  suit ;  and  that  the  appeals  which  are 
usually  made  to  jttries  in  such  cases,  on  the  score  of  the  wounded  affections  of 
the  woD^an,  can  have  little  foundation  in  truth.  Such  suits  are  not  unfreqnently 
the  mere  instruments  of  extortion ;  courts  and  juries  should,  therefore,  cau- 
tiously restrict  relief  to  cases  of  real  injustice. 

Judgment  affirmed,  with  costs. 
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IfoROAff  R08T,  J.  diflsentiog.     I  am  of  opinion,  that  the  plaintiff  has  not  proved  the 

TARsoitoiraH.  contract,  for  the  breach  of  which  she  claims  damages.  Where  a  contract  is 
attempted  to  be  proved  by  presumptive  evidence,  the  question  whether  the 
fiicts  jVDved  establish  its  existence,  is  not  purely  a  question  of  fact,  and  tlM 
verdict  of  the  jury  has  not  the  authority  usually  given  to  verdicts  on  qnestionfl 
offset. 

The  testimony  of  Russell^  upon  which  the  plaintiff  mainly  relies,  is  incomplete 
and  unsatisfiictory.  The  plaintiff  had  it  in  her  power  to  complete  it  by  producing 
that  portion  of  the  correspondence  of  the  defendant  to  which  the  witness  refers ; 
and  as  she  hns  not  done  so,  the  presumption  is,  that  the  letters,  if  produced, 
would  have  been  to  her.disadvantage. 

On  the  27th  February,  1844,  no  contract  existed ;  and  she  shows  no  commu- 
nication with  the  defendant  after  that  time.  It  appears  that  the  defendant 
married  another  person  in  the  month  of  May  foUowing,  and  that  a  few  weeks 
before  this  marriage  the  plaintiff  came  to  New  Orieans,  and  told  the  keeper 
of  the  house  where  she  stayed  that  she  had  come  to  bfiy  her  wedding  dresses. 
This  witness  also  states,  that  she  bespoke  rooms  in  the  house  for  the  celebration 
of  the  marriage.  All  this  occurred  at  a  suspicious  tim6,  and  I  attach  no  weight 
to  it.  I  believe  the  plaintiff  was  sincere,  when  she  said  that  she  would  not 
marry  the  ignorant  old  fuol,  unless  he  made  over  to  her  a  certain  sum  of  money  ; 
and  that,  in  fact,  she  would  not  marry  him  even  then.  There  is  nothing  in  the 
record  to  satisfy  me  that  she  ever  changed  her  mind. 

I  am  of  opinion  that  the  case  should  either  be  decided  in  ftvor  of  the  de- 
fendant, or  remanded. 
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The  State  v.  William  K.  Stiles. 

An  indictment  under  a  statate  ought  with  certainty  and  precision  to  chaise  die  defendant 
with  having  committed  or  omitted  the  acta  ander  the  circnmstances,  and  with  the  intent 
mentioned  in  the  statute ;  and  if  any  one  of  these  ingredients  be  omitted  the  indictment  is 
not  good. 

The  use  of  general  terms  in  an  indictment  under  a  statute  fiir  a  specific  offence,  do  not  cocre  a 
defective  description  in  which  the  facts  constituting  the  offence  are  not  set  forth.  If  the 
facts  alleged  do  not  make  out  the  case,  the  indictment  is  defective. 

APPEAL  from  the  First  District  Court  of  New  Orleans,  McHtnry,  J.  Wm. 
A.  Elmore^  Attorney  General,  forthe  State,  contended:  The  defendant  was 
indicted  for  embezzlement,  under  the  act  of  1844,  (page  79  Session  Acts,) 
entitled  ''An  act  to  secure  the  collection,  safe  keeping  and  disbursement  of  the 
revenue  of  the  State,  and  to  prevent  the  embezzlement  of  the  public  money." 
He  was  convicted;  and  having  moved  in  arrest  of  judgment  upon  the  ground  Uiat 
the  indictment  was  defective,  which  motion  proving  unsuccessful,  he  has  appealed 
to  this  couit* 

Several  objections  are  taken  to  the  sufficiency  of  the  indictment,  but  all  may 
be  treated  of  under  one  head.  Is  it  sufficient  in  law  to  enable  the  court  to  pass 
judgment  upon  it  ? 

Ist.  The  rules  of  pleadings  are  the  same  in  civil  and  criminal  cases.  1st 
Chitty,  168,  169.  UniUd  States  v.  Brown,  3  McLean  233.  2d.  The  indict- 
ment upon  which  the  prisoner  was  tried  and  convicted  has  all  the  requisites  of 
a  good  indictment.  It  is  »»certainty,  to  a  certain  intent  in  general."  Archbold'a 
Criminal  Pleading,  63,  64.  1  Chitty,  168,  169,  170,  171,  172,  229.  3d.  Id 
an  indictment,  certainty  to  a  common  intent  is  sufficient.  So  held  in  Common* 
wealth  r.  Dedham,  16  Mass.  141.     UniUd  StaUs  v.  LaCosU^  2  Mason  140. 
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4th.  It  18  not,  in  general,  necessary  in  an  indictment  for  a  statutable  offence  to        State 
follow  the  exact  wording  of  a  statute.     It  is  sufficient,  if  the  offence  be  set  forth  ^• 

with  substantial  accuracy  and  certainty,  and  certainty  to  a  reasonable  intendment.        Stilm. 
UniUd  States  ▼.  Batchelder,  2  Gull.  Rep.  437.     StaU  v.  Hickman,  3  Halstead 
Rep.  299.     State  ▼.  Little,  1  Vermont  Rep.  331.     6  Vermont  Rep.  594.    State 
▼.  Panderlip,  4th  Ann.  444. 

For  the  form  of  an  indictment  for  embeszlement,  the  court  is  referred  to 
Arehbold's  Criminal  Pleading,  338,  339,  340,  341,  342. 

J,  C.  Larue  and  P.  W,  Farrar,  for  the  defendant,  contended :  The  counsel 
for  the  accused  present  to  the  consideration  of  the  court  the  following  points  in 
support  of  this  appeal :  Ist.  The  rules  by  which  the  tribunals  of  this  State  are 
to  be  guided,  in  the  absence  of  positive  legislation  directing  their  practice,  is  the 
Common  Law  of  England ;  which  common  law  can  be  gathered  best,  if  not 
exclusively,  from  the  decisions  of  the  English  courts.  In  cases  of  embezzlement, 
under  the  act  of  '39,  Georg  III.,  an  act,  similar  in  principle  to  the  act  of  March 
25th,  1844,  it  was  held  to  be  essential,  for  the  validity  of  the  indictment,  that  it 
should  contain  a  specific  averment  of  the  ownership  of  the  property.  Cbitty, 
part  2,  vol.  2,  p.  980  etseq. ;  and  the  case  of  McGregor,  in  2  Russell  on  Crimes, 
1234,  1235.  To  the  latter  case,  which  settled  the  law  upon  this  point,  we  ask 
the  particular  attention  of  the  court,  inasmush  as  the  words  used  in  that  indict- 
ment and  the  present  one  are  exactly  the  same,  and  the  court  held  that  they 
were  insufficient  as  an  averment  of  property,  although  they  followed  the  form 
of  the  statute.  In  the  present  case  they  do  not  follow  the  form  of  the  statute, 
and  of  course  are  liable  to  the  same  objection,  without  any  circumstances  of 
extenuation.  2d.  The  rule  laid  down  by  the  Court  of  King's  Bench  in  the  case 
of  Rex  ▼.  Pemberton.  decided  in  1760,  and  reported  in  2  Buri*ow's  Reports, 
1027,  is  in  these  words :  **Indeed,  where  the  words  of  the  statute  are  descriptive 
of  the  nature  of  the  offence,  or  the  purview  of  the  statute,  or  necessary  to  give 
summary  jurisdiction,  there  it  is  necessary  to  specify  in  the  particular  words  of 
such  statute." 

In  Hawkin's  Pleas  of  the  Crown«  vol.  4,  p.  67,  the  court  wiU  find  it  laid  down 
as  a  general  rule,  supported  by  ample  citations  of  cases  adjudged,  *ahat  unless 
the  statute  be  recited,  neither  the  words  contra  formam  statuti,  nor  any  peri- 
phrasis, intendment,  or  conclusion,  will  make  good  the  indictment,  which  does 
not  bring  the  fact  prohibited  or  commanded,  in  the  doing  or  not  doing  whereof 
the  offence  consists,  within  all  the  material  words  of  the  statute.*'  We  might 
cite  numberless  cases  in  which  this  doctrine  has  been  held.  We  will  refer,  how- 
ever, only  to  the  Commonwealth  v.  Boyar,  1  Binney,  201 ;  and  Spongier  v.  The 
Commonwealth,  3  Binney,  533 ;  but  the  doctrine  is  so  well  settled  as  the  rule  of 
liie  English  Common  Law,  that  it  would  subject  one  to  ridicule  to  question  it. 

Now  what  are  the  ^'material  words"  of  the  act  of  1844 ;  they  designate  the 
actor,  the  act,  and  the  object  of  the  action.  The  actor  is  **any  officer  of  this 
State,  or  any  other  person ;"  the  action  is  **to  convert  to  his  own  use,  in  any  way 
whatever,"  6cc.;  the  object  of  the  action  (as  essential  to  constitute  the  crime  of  • 

embezzlement,  as  a  human  being  killed  is  to  constitute  the  crime  of  murder)  is 
**any  portion  of  the  public  money  which  he  is  authorised  to  collect,  or  which  may 
be  entrusted  to  his  ^fe  keeping  or  disbursement."  The  monies  designated  are 
public  monies.  The  expression  **public  money"  is  used  three  different  times  in 
die  first  section  of  the  act,  and  once  referred  to  as  **said  money;"  and  the  **public 
money"  which  may  form  the  object  of  the  embezzlement,  is  public  money  of  a 
particular  kind ;  that  which  the  officer  or  other  person  is  ^'authorised  to  collect," 
dec.  Now,  the  statute  of  1844  is  "descriptive  of  the  nature  of  the  offence," 
for  the  words  which  we  have  cited,  and  none  other,  create  the  offence.  Then  it 
10  necessary  that  the  indictment  **should  specify  in  the  particular  words  of  such 
statute,"  or  at  least  without  "any  periphrasis,  intendment,  or  conclusion,"  bring 
the  act  complained  of  "within  all  the  material  words  of  the  statute."  Yet  the 
eourt  will  find  on  an  examination  of  the  indictment,  that  not  only  are  the  "parti- 
cular words"  of  the  law  omitted;  the  "material  words"  altogether  disregarded; 
bat  that  they  are  expressed  by  no  "periphrasis,"  they  can  be  supplied  by  no 
"intendment,"  and  that  they  cannot  be  formed  by  any  logical  "conclusion"  from 
the  words  and  phrases  used. 

It  has  been  contended,  that  in  the  case  of  The  State  v.  Vanderlip,  lately  decided 
by  the  Supreme  Court,  a  difftsrent  doctrine  has  been  established.  We  cannot 
00  understand  that  decision.  The  words  of  the  opinion  delivered  in  that  case 
are,  "although  in  general  it  is  necessary  to  use  the  precise  technical  expressions 
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Btati  of  the  BtatDte  in  describing  the  offence,  a  variance  which  does  not  alter  the  sense 
Stilm  ^^  ^  material  part  of  the  statute  will  not  vitiate  the  indictment.'*  If  this  dictum 
does  not  support  us  in  the  application  now  made,  we  cannot  understand  the  force 
of  language.  We  do  not  charge  that  the  indictment  against  Stiles  contains  a 
'^variance  which  does  not  alter  the  sense  of  a  materiid  part  of  the  statute," 
but  that  it  does  not  contain  the  '^material  words"  of  the  statute  at  all.  The 
statute  by  its  title  purports  to  be  one  **to  prevent  the  embezzlement  of  the  poblic 
money."  The  statute  by  its  word  makes  the  converison  to  hia  own  use,  by  any 
officer  of  this  State,  of  the  ^'public  money  which  he  is  authorised  to  collect,"  a 
felony.  The  whole  tenor  of  the  section  relates  to  **pubiic  money,"  as  contra- 
distinguished from  every  other  kind.  These  words  are  the  "material  words"  of 
the  act;  yet  they  are  not  to  be  found  in  the  indictment  at  all. 

3d.  By  the  provbions  of  the  statute  under  which  this  prosecution  is  institnted, 
the  measure  of  the  punishment  is  made  to  depend  on  the  amount  of  the  **public 
money"  embezzled  ;  and  it  is,  therefore,  necessary  that  the  indictment  should 
distinctly  present  that  the  party  accused  had  been  guilty  of  embezzling  a  specific 
amount  of  the  public  money,  and  the  jury  should  find  the  amount  in  the  verdict. 
Neither  of  which  was  done  in  the  present  ease. 

There  are  other  matters,  which  counsel  will  present  orally  to  the  court,  suffi- 
cient to  show  that  the  judgment  in  the  present  case  must  be  reversed. 

The  judgment  of  the  court  was  pronounced  by 

EusTis,  C.  J.  The  case  is  fully  stated  in  the  opinion  of  Judge  Preston.  We 
are  not  disposed  to  differ  with  the  views  expressed  by  him  in  relation  to  the  law« 
but  cannot  concur  with  him  in  the  construction  which  he  puts  upon  the  indict- 
ment. An  indictment  under  a  statute  ought  with  certainty  and  precision  to 
charge  the  defendant  to  have  committed  or  omitted  the  acts  under  the  circum- 
stances, and  with  the  intent  mentioned  in  the  statute  ;  and  if  any  one  of  these 
ingredients  in  the  offence  be  omitted  the  indictment  is  not  good. 

In  the  statement  of  the  offence  in  this  indictment  we  do  not  find  the  offence 
charged  in  confirmity  with  these  requisites.  There  is  no  charge  whatever  of  any 
neglect  or  refusal  to  pay  over,  on  demand,  any  money  received  by  him  as  tax 
collector,  in  the  manner  prescribed  by  law,  nor  of  his  having  neglected  to  exhibit 
his  accounts  to  be  audited  and  settled,  as  the  law  requires,  nor  of  any  demand 
made  on  him  so  to  exhibit  them,  or  to  pay  over  to  the  treasurer  the  public  money 
received  by  him  as  tax  collector.  Nor  are  any  fiicts  of  loan,  investment,  con- 
versions, or  use,  of  the  money  collected  by  him,  charged  in  the  statement  of  the 
indictment,  except  those  of  having  collected  the  taxes,  and  paid  over  portions  at 
*  different  times,  leaving  a  balance  due  the  State  of  Louisiana  of  monies  collected 

*  by  him,  the  said  William  K.  Stiles,  as  Collector  of  State  Tuxes  for  the  Fourth 

Representative  District  of  New  Orleans  as  aforesaid,  amounting  to  the  sum  of 
twenty -eight  thousand  seventy-nine  dollars  and  forty -nine  cents;  for  which  amount 
he  is  a  defaulter. 

The  charge  of  this  balance  being  due  the  State  by  him  as  stated,  we  think  'm 
not  a  proper  decription  of  the  offence  under  the  statute ;  nor  do  we  think  this 
defective  description  is  aided  by  the  use  of  the  terra  defaulter,  as  applied  to  the 
balance  so  due. 

We  do  not  understand  the  use  of  general  terms  in  an  indictment  under  a 
statute  for  a  specific  offence,  as  curing  a  defective  description,  in  which  the  focts 
constituting  the  offence  are  not  set  forth,  any  more  than  an  indictment  for  lareeny 
would  be  aided  by  the  defendant  being  called  in  it  a  thief. 

The  commencement  of  the  indictment  alleges,  that  the  defendant  did  convert 
to  his  own  use  the  sum,  &c.  The  charge  is  then  limited  by  the  words  folk>wing» 
for  this :  heretofore,  to  wit :  That,  &c.  Then  comes  the  statement,  and  if  it 
does  not  by  the  facts  alleged  make  out  an  offence  under  the  statute,  the  indict- 
ment is  necessarily  defective.  This  was  understood  to  be  conceded  by  the 
learned  counsel  who  arguod  the  case  on  the  part  of  the  State. 
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We  do  not  understand  the  charge  of  embezzlement  at  the  conclusion  of  the        Btati 
indictment  as  haring  any  effect  upon  the  defective  statement  of  the  offence.  Stilks. 

When  the  words  of  a  statute  are  not  used  in  an  indictment  for  an  offence 
under  it,  the  question  necessarily  arises  as  to  the  meaning  of  the  words  used 
—-an  enquiry  resting  frequently  in  mere  verbal  criticisms,  difficult  and  uncertain, 
as  well  as  unsatisfactory  in  its  results'^a  work  which  courts  may  easily  be  spared 
by  an  adherence  to  the  words  of  the  law  itself,  and  those  which  practice  and 
experience  have  determined  to  be  sufficient  and  appropriate. 

The  statute  of  1805,  regulating  proceedings  in  criminal  cases,  provides  that  the 
forms  of  indictment,  (divested,  however,  of  unnecessary  prolixity,)  and  all  other 
proceedings  whatsoever  in  the  prosecution  of  crimes,  changing  what  aught  to  be 
changed,  should  be  according  to  the  common  law. 

In  the  case  of  The  Territory  v.  Nugent^  1  M.  R.  172,  this  statute  was  fuDy 
considered  by  the  late  Supreme  Court;  and  the  views  expressed  by  the  court  we 
believe  have  been  acted  upon  by  our  courts  in  criminal  cases  ever  since.  That 
statute  furnishes  a  standard  by  which  the  forms  of  indictment  are  to  be  judged, 
according  to  the  rules  which  we  have  considered  as  established  by  courts  in  which 
criminal  proceedings  are  conducted  according  to  the  common  law.  We  under- 
stand that  indictments  for  offences  created  by  statute  must  describe  the  offence 
in  the  words  of  the  statute,  or  in  words  certain  and  equivalent.  Any  departure 
fit>m  these  rules,  we  think,  produces  confusion,  and  may  often  lead  to  injustice 
to  the  accused,  and  tends  inevitably  to  embarass  and  defeat  the  administration  of 
justice. 

By  reason  of  the  insufficiency  and  want  of  certainty  in  the  statement  of  the 
offence  charged  in  the  indictment,  it  is  considered  by  the  court,  that  the  judg- 
ment against  the  prisoner  be  arrested,  and  the  proceedings  be  set  aside,  the  judg- 
ment of  the  district  court  being  reversed. 

P&KSTON,  J.,  dissenting.  The  defendant  has  been  prosecuted,  convicted  and 
sentenced,  for  a  violation  of  the  statute  approved  the  25th  of  March,  1844,  **to 
prevent  the  embezzlement  of  the  public  money." 

His  counsel  moved  to  arrest  the  judgment  of  the  court  upon  the  verdict  ren- 
dered against  him,  upon  the  following  grounds :  1st  That  the  indictment  upon 
which  he  was  tried  did  not  set  forth  any  ownership  of  the  money  which  he  was 
charged  with  having  embezzled ;  and  is,  therefore,  so  defective  and  insufficient 
ttuit  no  verdict  of  guilty  or  sentence  of  condemnation  can  properly  be  founded  ' 
npon  it.  2d.  That  the  indictment  does  not  charge  any  offence  designated  by  the 
act  of  March  25th,  1844,  upon  which  the  prosecution  pretends  to  be  based,  but 
charges  this  defendant  with  converting  to  his  own  use  '*  money  collected  and 
received  by  him  for  the  State  of  Louisiana,  and  not  with  converting  to  his  own 
use  *^  any  portion  of  the  pubUc  money  which  he  was  authorised  to  collect,"  in 
the  manner  and  substance  as  set  forth  in  said  act,  and  as  by  law  required ;  and 
that,  therefore,  no  judgment  can  be  properly  redered  against  him  in  the  promises. 

The  district  court  overruled  the  motion  in  arrest  of  judgment.  The  defen- 
dant took  an  appeal  to  this  court ;  and  his  counsel  has  urged  the  same  grounds 
in  this  court  for  the  reversal  of  the  judgment  against  him,  and  cited  in  support  of 
them  many  authorities. 

Two  hundrod  years  ago  the  great  and  good  Lord  Hale  observed :  "  that  the 
strictness  required  in  indictments  had  grown  to  be  a  blemish  and  inconvenience 
in  the  law,  and  the  administration  thereof;  that  more  offenders  escape  by  the 
over  easy  ear  given  to  exceptions  to  indictments  than  by  the  manifestation  of 
their  innocence ;  and  that  the  greatest  crimes  had  gone  unpunished  by  reason  of 
these  anseemly  niceties.^ 


,t 
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Stats  An  iDdictmeot  must  undonbtedly  oontun  a  certain  description  of  the  crime 

Briiiu.  o^  which  the  defendant  ia  accnsed,  and  statement  of  the£u:ts  by  which  it  ia  ooo* 
stituted.  The  leading  objects  of  this  certainty  are  that  the  defendant  may  know 
what  the  crime  is  with  which  he  is  charged ;  that  the  jury  may  find  the  accused 
guilty  or  not  guilty  of  facts  which  clearly  constitute  a  violation  of  law ;  ^t  the 
court  may  see  such  a  definite  offence  established  on  record;  that  it  may  apply 
by  judgment  the  punishment  which  the  law  prescribes ;  and  that  the  defendant's 
conviction  or  acquittal  may  insure  his  subsequent  protection  against  another  pro- 
secution for  the  same  offence.  If  there  be  that  reasonable  certainty  in  the  mat- 
ter charged  and  the  manner  of  charging  it,  which  will  insure  all  these  objects, 
the  indictment  should  be  maintained. 

By  the  62d  section  of  the  act  under  which  the  accused  was  appointed*  it  ia 
enacted,  '*  that  on  or  before  the  first  Monday  in  December  annually,  the  several 
tax  collectors  shall  exhibit  their  accounts  to  be  audited  and  settled ;  and  if  any 
tax  collector  shall  neglect  or  fail  to  pay  the  amount  found  due  into  the  treasury, 
and  obtain  the  treasurer's  receipt  therefor,  within  thirty  days  after  the  above 
required  settlement,"  he  is  styled,  by  the  63d  section  of  the  act,  a  delinquent. 

The  statute  under  which  the  defendant  is  prosecuted,  enacts :  '*  That  if  any 
officer  of  this  State,  or  any  other  person,  shall  convert  to  his  own  use  in  any  way 
whatever,  or  shall  use,  by  way  of  mvestment  in  any  kind  of  property  or  mer- 
chandise, or  shall  loan,  with  or  without  interest,  or  use  in  any  other  manner  than 
as  directed  by  law,  any  portion  of  the  public  money  which  he  is  authorised  to 
coUect,  or  which  may  be  entrusted  to  his  safe  keeping  or  disbursement,  or  fer 
any  other  purpose,  every  such  act  shall  be  deemed  and  adjudged  to  be  an  embes- 
zlement  of  so  much  of  the  said  money  as  shall  be  thus  taken,  converted,  invested, 
used  or  loaned,  which  is  hereby  declared  to  be  a  felony ;  and  the  neglect  or 
refusal  to  pay  over,  on  demand,  any  public  money  in  his  hands,  in  the  manner 
required  by  law,  shall  be  prima  facie  evidence  of  the  conversion  and  embezale- 
ment  of  the  public  money  in  his  hands ;  and  any  officer  or  other  person,  and  all 
persons  advising,  or  knowingly  and  willfully  participating  in  such  embezzlement, 
shall  pay  a  fine  equal  to  the  amount  of  money  so  embezzled,  beside  restoring  the 
same,  and  shall  be  imprisoned  in  the  penitentiary  at  hard  labor  for  a  term  not 
less  than  six  months  nor  more  than  five  years." 

It  would,  undoubtedly,  have  been  better  if,  in  the  prosecution  of  the  accused, 
the  indictment  had  foUowed  the  very  words  of  the  statute  in  the  general  descrip- 
tion of  the  crime ;  and  in  charging  the  facts,  make  the  plainest  averments  in  the 
shortest  and  most  simple  language.  This  was  the  object  which  the  Legislative 
Council  of  1805  intended  to  attain,  by  providing  that  **the  forms  of  indictments 
(divested,  however,  of  unnecessary  prolixity,)  and  all  other  proceedings  whatso- 
ever in  the  prosecution  of  crimes,  changing  what  ought  to  be  changed  should  be 
according  to  the  common  law."  But  it  is  perfectly  settled  in  this  country  and  ia 
England,  that  it  is  not  necessary  in  an  indictment  for  a  statutable  oflTence  to  fel- 
low the  exact  wording  of  the  statute,  but  it  is  sufficient  if  the  oflTence  be  set 
forth  with  substantial  accuracy  and  reasonable  certainty.  Archbold,  24.  The 
United  States  v.  Batchelder,  2  Gallison^s  Rep.  1 8. 

The  indictment  sets  forth  with  minute  accuracy,  that  Styles  was  a  public  offi- 
cer, to  wit,  the  Tax  Collector  of  the  Fourth  Representative  District  of  New 
Orleans,  duly  appointed,  qualified  and  authorised  to  collect  the  taxes  of  the  dis- 
trict for  the  year,  1848.  It  avers  that  $42,132  were  received  and  collected  by 
him  as  Collector  of  State  Taxes  for  the  Fourth  Representative  District  of  the 
parish  of  Orleans. 
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The  objection  to  the  iDdictment  is,  that  tbit  avennent  does  not  deacribe  the  Stats 
mooej  **a0  a  portion  of  the  public  money"  in  the  words  of  the  statute,  nor  show  Qtilxs. 
that  it  belonged  to  the  State  of  Louisiana^  Bat  it  is  a  rule  of  criminal  pleading, 
that  presumptions  of  law  need  not  be  stated,  nor  conclusions  of  law  resulting 
from  the  iacts  of  a  case.  It  suffices  to  state  the  facts,  and  leave  the  court  and 
jury  to  draw  the  inference.  1  Chitty,  231.  4  Maule  6c  Selwyn,  105.  2  Wil- 
0on,  147.     Russell  6c  Ryan,  C.  C.  488.    5  Leach,  591. 

The  coUectioD  of  money  as  collector  of  State  taxes  raises  the  legal  presump- 
tion that  it  belongs  to  the  State  of  Louisiana,  and  is  public  mon^.  It  negativea 
the  possibility  that  it  belongs  to  any  other  owner  than  the  State  of  Louisiana,  or 
that  it  is  not  public  money.  The  statute  which  created  the  office  charged  the 
tax  collector  with  the  coHection  of  money  for  the  State  alone,  and  not  for  any 
other  owner.  It  became  public  money  in  his  hands,  and  could  not  belong  to 
individuals  or  corporations  (as  supposed  in  argument)  until  first  deposited  in  the 
State  treasury  and  afterwards  paid  out  in  pursuance  of  appropriations  made  by 
law. 

The  indictment  proceeds  to  state  that  the  accused  paid  certain  sums  into  the 
State  tl^asury,  **leaving  a  balance  due  the  State  of  Louisiana  of  moneys  collected 
by  him  as  aforesaid,  amounting  to  the  sum  of  $28,079  49,  for  which  amount  he 
18  a  defiiulter.*'  The  averment  would  have  been  more  certain  if  it  had  stated  that 
the  accused  did  not  pay  said  balance  into  the  State  treasury.  But  the  term 
defaulUr  is  a  common  law  term,  and  signifies  one  who  is  deficient  in  his  accounts. 
See  Bouviers'  Dictionary.  As  applied  to  a  tax  collector,  the  term  describes  one 
who  does  not  have  his  accounts  audited,  and  pay  over  the  balance  in  his  hands 
as  required  by  law.  The  statute  creating  the  office  of  tax  collector  styles  such 
a  one  ^'delinquent;'*  using  a  general  term  synonymous  with  that  used  in  the 
indictment.  The  foilure  to  pay  the  balance  into  the  State  treasury  is  therefore 
sufficiently  averred  by  the  allegation,  that  for  the  balance  due  the  State  of  Louisi- 
ana the  accused  is  a  defaulter.  It  is  true,  he  might  have  been  a  defaulter  by 
accident  or  by  the  defiiult  of  an  agent  for  whom  he  was  responsible  civilly,  but 
not  criminally.  But  it  is  to  be  considered  that,  in  addition  to  all  the  specific 
averments,  the  indictment  charges  in  the  commencement  that  the  accused  **con- 
▼erted  to  his  own  use  $28,079  49,  money  collected  and  received  by  him  for  the 
State  of  Louisiana,  as  collector  of  State  taxes ;"  and  concludes  by  charging  him 
generally  with  embezelement.  And,  upon  the  Whole,  I  think  the  crime  is  suffi- 
ciently charged  in  the  indictment,  both  as  to  matter  and  manner. 

It  is  urged  with  more  reason,  that  the  verdict  is  nugatory.  The  jury  found 
a  general  verdict  of  guilty,  without  specifying  any  amount  embezzled,  whilst  the 
statute,  in  addition  to  imprisonment  in  the  penitentiary,  subjects  the  offender  in 
all  cases  to  restore  the  money  embezzled,  and  to  pay  a  fine  equal  to  the  amount. 
The  extent  of  the  punishment  depends  upon  the  extent  of  the  embezzlement, 
and  yet  the  jury  found  no  sum  embezzled. 

In  a  civil  case,  where  the  amount  of  the  verdict  depends  upon  evidence  not  in 
the  record,  a  general  verdict  for  the  plaintiff  is  not  aided  by  reference  to  the 
petition  or  declaration.  And  we  have  not  been  able  to  find  any  precedent  in  a 
crimina}  case  where  the  extent  of  the  punishment  depends  upon  the  amount  of 
money  feloniously  stolen,  received  or  embezzled.  And  no  specific  amount  is 
found  by  the  verdict,  in  which  the  court  has  inferred  the  amount  from  the  indict- 
ment. It  is  impossible  for  us  to  say,  from  the  verdict  alone,  that  the  jury  found 
that  the  accused  embezzled  the  whole  amount  stated  in  the  indictment, 
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Stats  It  has  been  urg^  on  behslf  the  State,  that  the  accused  waa  ceitaiDly  ibuDd 

BriLEM,  £01^7  of  embezKlement.  and  was  at  least  properly  sentenced  to  imprisonment  in 
the  penitentiary,  although  the  court  should  be  of  opinion  that  the  pecuniary 
punishments  ought  not  to  have  been  inflicted. 

The  statute  subjects  the  crime  of  embezzlement  in  aD  cases  to  pecuniaiy 
penalties  as  well  as  imprisonment  in  the  penitentiary.  A  single  crime  is  charged, 
for  the  commission  of  which  the  statute  inflicts  upon  the  offender  three  distinct 
punishments :  imprisonment  in  the  penitentiary,  fine,  and  restoration.  Enough 
must  be  found  by  the  jury  to  enable  the  court  to  inflict  each  of  these  distinct 
punishments.    2  East.  Pleas  of  the  Crown,  708,  764.     2  Strange,  1015. 

The  finding  of  the  jury  is  nugatory.  It  is  clear  they  did  not  intend  to  acquit 
tlie  prisoner;  and  yet  they  did  not  find  enough  to  subject  him  to  the  penaltiee 
prescribed  by  law.  Where  a  verdict  is  so  imperfect  that  no  judgment  can  be 
rendered  upon  it  according  to  law,  a  venire  facias  de  novo  may  be  awarded,  at 
least  in  cases  not  capital.  See  the  case  of  The  King  v.  Wood/am  5  Burrou^ia, 
2662. 

In  my  opinion,  the  judgment  of  the  district  court  ought  to  be  reversed,  and 
the  case  remanded  with  directions  to  the  district  court  to  set  aside  the  verdict 
and  order  a  new  trial. 


^^*^^^^*     **     ■     ^     *     »    —    M^^^^^    .— ^^^^^-^.-y-^-.,-^j—  —  ^1j-,_,-^^^^.^j-^ 


The  State  v.  John  Cummings. 

The  prisoner  it  entitled  to  the  «MiftaiicQ  and  benefit  of  the  adrice  of  hie  cowMel  in  exer> 

damg  bit  right  of  challenge  of  jnron. 
In  the  trial  of  crimioal  cases,  the  State  shoold  first  exercise  the  right  of  challenge,  whether 

for  canse  or  peremptorily,  and  cannot  do  so  after  the  prisoner  has  accepted  the  joror. 
In  prosecutions  for  homicide,  the  place  of  the  death  mast  be  stated  in  the  indictment ;  and  so 

e^en  where  the  mortal  blow  was  given  in  one  parish  and  the  deceased  died  in  another 

parish. 

APPEAL  From  the  First  District  Court  of  New  Orleans.  McHenry,  J, 
Isaac  Johnson^  Attorney  General,  for  the  State,  contended:  1st.  Prisoner 
was  denied  the  privilege  of  consulting  with  his  counsel  in  selecting  his  jury ; 
nothing  to  urge  in  defence  of  that  point.  State  Constitution,  art.  187,  art.  dxx, 
6L  Rob.,  Penal  Law. 

2d.  Whether  the  State  is  bound  to  take  initiative  in  accepting  and  chal- 
lenging jurors.  Acts  Leg.  7th  March,  1837.  Bacon's  Abridgement,  Head 
Juries,  division  10,  Challenges  by  the  king.  In  the  First  District  Court  the 
practice  had  always  been  as  the  judge  ruled,  and  the  question  of  an  adverse 
practice  was  indirectly  and  irregularly  raised — not  a  ground  for  a  new  triaL 
Wharton,  671. 

3d.  How  far  juries  have  control  over  the  law  in  criminal  cases.  The  judge 
charged  the  jury  that  they  were  judges  of  the  law  and  the  fact  to  the  extent  laid 
down  in  the  decision  of  Judge  Story  in  the  case  of  The  United  Slates  v.  Baptiste^ 
2  Sumner,  243.  See  also,  Whorton,  640.  Comm.  v.  Knapp,  10  Pick.  «576. 
United  States  v.  Wilson,  1  Baldwin,  99,  109.  United  States  v.  Shihe,  1  Bald- 
win. 612.  R.  V.  The  Dean  of  St.  Asaph,  21  How.  S.  T.,  1039,  1040.  Har- 
grave's  note  to  Co.  Lit.  1515.     The  authorities  pro  and  con  are  numeroua. 

Motion  in  arrest — the  place  where  the  deceased  died,  not  laid  down  in  the 
indictment. — true  in  fiict.  By  the  common  law  in  Lord  Hale*s  time,  place  as 
well  as  time,  was  necessary  to  be  alleged,  in  favorum  viUg,  in  all  indictments  for 
capital  offences.  2  Hale,  176.  Archbold,  36.  In  homicide,  time,  in  order  that 
it  may  appear  that  the  death  was  within  a  year  and  day  after  the  mortal  wound. 
1  Russel,  394,  443.  1  Chitty,  222.  Place  was  required  to  show  jurisdiction. 
Bat  at  Common  Law  before  2  and  3,  Edw.  VI,  when  an  offence  was  commenced 
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In  one  cmintj  and  conmiinmated  in   another,  the  Teniae  eonld  not  be  laid       Btatb 

in  either.    1  Chitty,  177.    And  so,  if  a  mortal  wound  was  given  in  one  county     ^ *• 

and  the  party  died  in  another  the  offender  could  nut  be  indicted  in  either.  The  ""'"' 
▼enue,  therefore,  both  as  to  the  wound  and  the  death,  was  a  matter  of  substance. 
The  evil  of  th^  Common  Law  doctrine  was  partially  remedied  by  Act  2  and  3 
£dw.  VI,  which  required  the  venue  to  be  laid  where  the  party  died.  1  East. 
361.  Under  this  statute,  venue,  as  to  the  death,  to  show  jurisdiction  was 
material.  But  now,  by  7th  George  IV,  the  venue,  in  all  cases  when  the  offence 
is  begun  in  one  county  and  completed  in  another,  may  be  laid  in  either  county. 
Archbold,  22,  16th  Exception.  In  this  State,  an  offence  thus  begun  and  coa- 
•ummated  may  be  tried  in  either  parish,  as  if  it  had  actually  and  wholly  been 
committed  there.    BuUard  U,  Cuiry,  280.  Act  9th  March,  1836. 

This  being  the  state  of  the  law  here  and  in  England,  the  place  of  death,  in 
the  case  at  (wr,  is  not  a  material  fact  to  be  shown  by  the  indictment.  It  would 
have  been  material  to  show  jurisdiction  if  the  deceased  had  died  in  another 
parish,  and  the  defendant  hf  d  there  been  prosecuted  for  the  offence.  In  such  a 
case,  venue,  both  as  to  the  blow  and  the  death,  are  necessary  to  show  that  the 
blow  was  not  given  out  of  the  State.  But  when  the  mortal  wound  is  given  in  a 
parish  in  this  State,  and  the  indictment  shows  that  fact  and  that  the  deceased 
died  within  a  year  and  day  of  that  wound  from  the  time  of  infliction,  the  place 
of  death  is  not  necessary  to  be  alleged  in  the  indictment  when  the  mortal 
stroke  was  given  in  this  State,  and  the  death  occurred  in  another.     8  K.  R.  546. 

B.,  Hunt,  for  defendant,  to  show  that  the  place  of  the  death  of  the  party 
killed  should  be  stated  in  the  indicment,  cited :  Archbold  Crim.  Plead.  36.  R, 
V.  Holland,  5  T.  R.  607.  E.  v.  AyUt.  1  T.  R.  69.  R.  v.  Haynes,  4  M.  &  S. 
24.  Comyn's  Dig.  G.  2.  Pyer,  28.  Hale,  178.  Keil,  100.  2  Hawkins,  C. 
28,  s.  88 ;  also  C.  26,  s.  83.  Staik  Cr.  Pi.,  62,  63.  State  v.  Kennedy^  8  R. 
R.  600.  1  Chitty,  218,  219.  To  show  that  the  prisoner  was  entitled  to  the 
aid  of  his  counsel  in  exercising  his  right  of  challenge :  4  Black.  Com.  355. 
Story  on  Const.  665.  Rawle  on  Const.  128.  Constitution  of  Louisiana,  ait. 
107.  1  Wheat.  Cr.  C.  312.  To  show  that  the  State  must  exercise  the  right 
of  challenge  first,  and  not  after  the  prisoner  had  accepted  the  juror :  3  Thomas' 
Coke,  515.     B.  6c  C.  Dig.  281. 

The  judgment  of  the  court  {Rost,  J.  being  absent,)  was  pronounced  by 

Peeston,  J.  When  the  juiy  were  about  to  be  sworn  in  this  case  the 
eouBsel  of  the  accused  applied  to  the  court  to  be  allowed  to  consult  with  and  aid 
him  in  the  exercise  of  his  right  of  peremptory  challenge.  The  court  refused 
to  allow  it,  and  compelled  him  to  exercise  that  right  without  the  benefit  and 
assistance  of  counsel. 

The  107th  article  of  the  Constitufaon  guarantees  the  right  of  persons  accused 
of  crimes  of  being  heard  by  counsel.  A  similar  provision  in  the  Constitution  of 
the  United  States  and  of  the  several  States  has,  as  far  as  we  can  leturn,  bee« 
liberally  construed  to  mean  the  right  of  being  aided  by  counsel  in  every  step 
and  sti^e  of  the  prosecution. 

The  first  Legislative  Council  that  assembled  in  the  Territory  of  Louisiana 
enacted  "that  every  person  accused  and  indicted  shall  be  admitted  to  make  his 
full  defence  by  counsel  learned  in  the  law ;  and  the  court  before  whom  such 
person  shall  be  tried,  or  some  judge  thereof,  shall  Immediately  upon  his  request 
asaign  to  such  person  such  counsel  as  such  person  may  desire,  to  whom  such 
counsel  shall  have  free  access  at  all  seasonable  hours."  This  law  has  remamed 
unaltered  ever  since,  and  the  Isfise  of  Aearly  half  a  centuiy  has  sanctioned  its 
wisdom. 

It  was  a  reproach  to  the  Common  Law  of  England  that  prisoners  were  not 
allowed  the  aid  of  counsel  when  accused  of  crimes.  Their  ignorance  and 
timidity  when  jH'osecuted  by  the  high  officers  of  government,  their  want  of 
aelf  possession  when  life  and  liberty  was  put  in  jeoparty,  rendered  them  incapa- 
ble oi  defending  themselves,  and  often  the  greatest  injustice  and  oppression 
occurred.  This  lead  to  the  guarantee  of  the  right  to  counsel  in  our  liberal 
eonstitationa,  and  the  right  should  be  tiberatty  construed. 
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8TATI  The  moment  tt  which  perhiips  it  10  most  Beetooable  and  Deceuary  that  a 

CuMMiMos.     P^i'Bon  accused  of  a  crime  should  have  aid  and  coanselt  is  that  when  he  is  about 
to  be  pat  upon  his  trial  for  the  offence,  and  to  s^ect  the  jury  for  his  trial. 

A  good  counsellor  in  criminal  cases  studies  the  book  of  man  as  thoroughly  as 
the  statute  book,  and  by  that  study  qualifies  himself  to  aid  his  client  in  the 
selection  of  the  jury  to  try  him  as  much  as  by  the  discharge  of  his  other  duties. 
His  better  knowledge  of  men,  and  better  acquaintance  with  the  character* 
feelings,  pursuits,  connexions  and  other  relations  of  those  whom  chance  place* 
on  the  panel  is  an  advantage  of  which  his  client  should  have  Uie  benefit  in 
making  his  challenges,  since  no  law  prohibits  it.  We  think,  therefore,  that  the 
court  erred  in  prohibiting  the  counsel  of  the  prisoner  firom  aiding  him  in  making 
his  peremptory  challenges. 

A  member  of  the  panel  was  called  to  the  Look  to  be  sworn ;  he  was  not  chal- 
lenged by  the  State ;  was  accepted  by  the  accused ;  and  when  about  to  be 
sworn  was  peremptorily  challenged  by  the  attorney  general.  The  counsel  of 
the  accused  objected  to  the  challenge,  because  the  State  is  bound  to  exercise  its 
right  of  challenge  first,  and  cannot  exercise  the  right  of  peremptory  challenge 
after  the  accused  has  accepted  the  juror. 

The  right  of  the  State  to  challenge  six  jurymen  wijthout  showing  any  cause 
was  first  accorded  by  an  act  approved  the  7th  of  March,  1837.  The  act  does 
not  fix  the  time  of  exercising  this  right,  and  this  court  has  not  heretofore  been 
called  upon  to  express  an  opinion  as  to  the  proper  time  of  exercising  the  right. 
As  it  is  a  question  of  mere  practice  which  has  not  yet  been  fully  established  its 
decision  cannot  affect  this  case.  But,  that  uniformity  may  exist  in  the  practice, 
we  will  express  our  opinion  that  the  rule  adopted  by  statute  in  the  State  of 
Mississippi  is  the  most  eligible  rule,  and  that  which  would  have  been  adopted 
by  our  Legislature  had  the  subject  been  brought  to  their  notice.  It  is  provided 
by  statute  in  the  State  of  Mississippi  '*that  all  peremptory  challenges  by  the 
Stato  shall  be  made  before  the  State  -presents  the  juror  to  the  prisoner,  and  not 
afterwards.*' 

It  seems  to  us  most  proper  that  the  State  should  first  exercise  the  right  of 
challenge  for  cause,  or  peremptorily,  and  present  the  juror  to  the  accused  as  a 
good  and  lawful  juiy man  ;  that  the  accused  should  then  exercise  his  rights ;  and 
that  the  State  should  not  be  allowed  to  challenge  after  the  juror  has  been  accepted 
by  the  prisoner. 

The  indictment  does  not  set  forth  the  place  at  which  the  deceased  died,  and 
it  is  moved  to  arrest  the  judgment  on  that  ground.  The  place  of  the  deatb 
should  have  been  alleged  first,  to  give  jurisdiction  to  the  court ;  for,  although  the 
mortal  blow  is  given  in  one  parish  and  the  death  takes  place  in  another,  and  the 
accused  may  be  prosecuted  in  either,  yet  it  must  appear  that  the  deceased  died 
in  one  of  tlie  parishes.  In  the  case  of  McCoy^  cited  by  the  attorney  general, 
the  place  of  the  death  was  expressly  alleged  to  have  taken  place  in  Adams 
Couoty,  State  of  Mississippi.  The  place  of  the  death  must  also  be  averred* 
because  the  averment  of  death  »  a  material  allegation  to  constitute  tiie  crime  of 
mansbmghter ;  and  it  is  an  immemorial  and  fixed  principle  of  criminal  pleading 
that  every  material  averment  in  an  indictment  must  be  stated  with  time  and 
place. 

Every  writer  upon  pleadings  in  criminal  cases  states  that  the  place  of  the 
death,  in  a  prosecution  for  homicide,  must  be  stated.  AH  the  forms  given  in 
books  of  practice  set  forth  the  place  of  the  death ;  and  alJ  the  adjudicated  cases, 
in  which  a  question  as  to  the  necessity  of  stating  the  place  of  the  death  in  the 
indictment  has  been  raised,  require  it  to  be  stated. 
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Among  the  obTioQS  reasons  rendering  it  necessary  to  state  the  place  of  the        State 
death,  it  is  necessary  to  enable  the  accused  to  defend  himself  by  showing,  if    cuhminos. 
possible,  that  no  death  occurred  at  the  |)lace  indicated,  or  that  another  person 
than  the  one  to  whom  he  gave  the  blow  died  there,  or  that  the  one  to  whom 
he  gave  the  blow  died  from  another  cause. 

The  jugdment  of  the  district  court  is  reversed,  the  judgment  upon  the  verdict 
of  the  jury  arrested,  and  the  proceedings  had  in  this  case  set  aside. 


Thb  Stats  r.  Mexican  Gulf  Railroad   Company. 

Where  a  party  ctatma  a  privilege  for  materials  famished  which  exceeds  five  hundred  dollars 
in  amonnt,  to  maintain  his  privilege  he  mast  show  that  his  claim  was  duly  reoorded.  C* 
C.  3S39. 

The  act  of  16th  of  March,  1848,  (or  the  purpose  of  diatrihating  the  assets  of  the  Mexican  Oalf 
Railroad  Company,  aathorised  an  eqoitable  compromise  between  the  State  and  other 
claimants  to  the  fands,  bat  a  compromise  by  which  aboat  half  the  funds  were  rcUnqaished 
to  one  of  them,  who  claimed  only  aboat  #16,000,  while  the  claim  of  the  State  for 
•100,000,  was  ineqaitable.    The  lands  should  have  been  divided  pro  rata. 

APPEAL  from  the  Fifth  District  Court  of  New  Orleans,  Buckanari,  J. 
W,  A,  Elmore^  Attorney  General,  for  the  State.     C.  Maurian,  for  oppo- 
nents and  appellants.    The  judgment  of  the  couit  (Rost,  J.  being  absent,)  was 
pronounced  by 

Preston,  J.  By  an  act  of  the  Legislature  approved  the  12th  of  March, 
1838,  the  State  agreed  to  loan  to  the  Mexican  Gulf  Railway  Company  her  bonds 
ibr  $100,000,  upon  the  terms  expressed  in  the  act.  Shoitly  afterwards  the  bonds 
were  issued  and  delivered  to  the  company,  which  in  pursuance  of  the  law,  by  a 
notarial  act,  granted  the  State  the  first  lien,  privilege  and  mortgage  upon  the 
present  and  future  property  of  the  company. 

The  road  commencing  in  the  parish  of  Orleans  was,  at  the  time  of  the  loan 
and  act  of  mortgage  and  privilege,  extending  through  the  parish  of  St.  Bernard ; 
the  company  also  acquired  property  in  that  parish,  and  yet  the  State  failed  to 
record  the  act  of  mortgage  and  lien  in  the  parish  of  St.  Bernard. 

The  company  having  failed  to  pay  the  interest  on  the  bonds  loaned  to  them,  as 
bound  by  the  law  and  their  contract,  the  Legislature  directed  the  seizure  and 
sale  of  their  property  and  rights.  On  the  petition  of  the  Aftomey  General  of 
the  State,  writs  of  seizure  and  sale  were  issued  to  the  sheriffs  of  the  parishes 
of  Orleans  and  St.  Bernard,  and  on  the  19th  of  October,  1842,  the  former  seized 
all  the  property  and  rights  of  the  defendants  in  the  parish,  including  the  railway 
aa  far  as  constructed.  The  sale  of  pait  of  the  property  having  been  arrested  by 
an  injunction,  the  attorney  general  stayed  the  sale  of  the  whole,  but  did  not 
waive  his  seizure. 

The  sheriff  of  the  parish  of  St.  Bernard  seized  and  sold  a  saw-miU  erected 
on  the  margin  of  Lake  Borgne,  and  the  State  became  the  purchaser. 

The  injuncUon  suit  was  decided  and  settled  the  rights  of  the  parties  then  in 
eonrt,  as  will  be  seen  in  3  R.  R.  513. 

The  Legishiture,  then,  by  an  act  approved  the  25th  of  March,  1844,  directed 
the  whole  of  the  property  and  rights  of  the  company  to  be  sold  in  mass  for  not 
leaa  than  fifteen  thousand  dollars,  and  upon  the  condition  that  the  purchaser 
should  keep  the  road  in  operation  upon  the  terms  and   conditions  originally 
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8TATB        imposed  upon  the  company  by  ita  charter;  the  price  payable  on  a  credit  of  Si 

Ukxican  Gclf  12,  18  and  24  months. 

Railroad         'pfj^  attorney  general  applied  for  and  obtained  an  order  of  sale  in  pursuance  of 

law,  and  on  the  30th  day  of  November,  1844,  the  sheriff,  by  virtue  of  the  order, 

sold  the  whole  of  the  property  and  rights  of  the  company  in  mass,  for  $15,050, 

on  the  terms  prescribed. 

A  few  days  previous  to  the  sale,  Francois  Lion,  R.  J.  JDucros  and  Chutave 
Ducros  filed  oppositions  to  the  proceedings  for  the  sale  by  the  State ;  the  first 
two  claiming  the  payment  of  judgments  with  the  preference  of  judicial  mort- 
gages resulting  from  the  record  of  their  judgments  in  the  perish  of  St.  Bernard 
in  November,  1842.  The  last  claimed  a  privilege  upon  a  portion  of  the  road  in 
that  parish,  for  having  furnished  a  large  quantity  of  timber  for  its  constmction. 

The  judgments  were  recorded  in  the  parish,  after  the  seizure  on  behalf  of  the 
State,  but  before  the  passage  of  the  act  of  1343  extending  a  seizure  in  one  pariah 
to  an  entire  property  if  it  lies  in  two  or  more  parishes.  Previously  to  the  pas- 
sage of  this  act,  the  sheriflf  could  only  seize  the  part  of  the  property  situated  in 
his  parish.  C.  P.  643.  These  judgment  creditors  must,  therefore,  be  pre- 
ferred to  the  State,  because  property  subject  to  their  judicial  mortgages  in  St. 
Bernard  was  not  seized,  and,  indeed,  it  does  not  appear  to  have  belonged  to  the 
company  at  the  date  of  the  mortgage  given  to  the  State. 

The  district  judge  was  undoubtedly  right  in  concludiog  that  Chutave  Dueroi 
could  not  claim  a  preference  over  the  State  for  the  price  of  the  timber  furnished 
for  the  construction  of  the  road,  since  the  claim  amounted  to  more  than  five  hun- 
dred dollars,  and  had  not  been  recorded  as  required  by  law  to  preserve  a  privi- 
lege. C.  C.  3239.  But  a  careful  consideration  of  tlie  act  approved  the  IGtfa 
of  March,  1848,  leaves  no  doubt  that  the  Legislature  intended  to  afford  him  an 
equitable  relief.  By  the  third  section  it  is  enacted,  that  the  liquidator  **  shall 
have  authority,  for  the  purpose  of  distributing  the  assets  of  the  Mexican  Gulf 
Railway  Company,  to  enter  with  the  creditors  of  the  same  into  such  compro- 
^  mises  as  may  effect  a  speedy  liquidation  of  their  respective  claims :  provided  it 
be  with  the  sanction  of  the  court,  saving  and  reserving  to  such  parties  as  might 
be  aggrieved  the  right  of  appeal."  This  section  of  the  act  was  passed  in  con- 
sequence of  the  memorial  of  Ducros  setting  forth  his  complaints  and  claiming 
relief.  And  the  district  court  erred  in  supposing  that  the  Legislature  did  not 
intend  to  allow  relief  out  of  the  assets  then  in  tlie  hands  of  the  sheriff.  The 
company  was  entirely  insolvent,  and  had  no  assets  whatever  but  the  proceeds  of 
the  property  which  the  State  had  caused  to  be  sold.  These  proceeds  were  still 
in  the  hands  of  the  sheriff.  For  more  than  three  years  Ducros  had  been  con- 
tending with  the  State  for  a  share  in  them.  The  State,  by  causing  the  sale  of 
the  property  in  mass,  and  imposing  upon  the  purchaser  the  onerous  condition 
that  he  should  fulfil  the  terms  and  conditions  of  the  original  charter  of  the  com- 
pany, had  probably  caused  the  creditor  injury  for  which  he  was  entitled  to  indem- 
nity. His^  claim  was  undoubtedly  equitable,  and  he  contended,  althou^  we 
think  erroneously,  that  he  had  a  legal  preference  over  the  State.  The  act  of 
184B,  therefore,  authorised  the  liquidator  to  compromise  with  him  under  the 
sanction  of  the  court. 

The  liquidator  did  so,  and  relinquished  to  him  about  half  the  proceeds  of  the 
sale  in  the  hands  of  the  sheriff,  and  subjecting  the  half  retained  by  the  State  t» 
the  payment  of  the  other  creditors,  and  all  costs. 

We  think  such  a  compromise  too  inequitable  to  be  sanctioned  by  the  court. 
The  claim  of  the   State  was  for  $100,000  ;  that  of  Ducros  for  $16,297.    In 
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ttaking  an  equitable  arrangemeDt  it  is  also  to  l>e  considered,  that  this  claim  which        Stats 
he  holds  being  in  litigation,  he  purchased  it  at  a  sherifT's  sale  for  $300.  He  con-  Hkxicar  Gvlf 
tends,  lucrum  captando ;  the  State,  damnum  vitando.  Compaiit^ 

The  judgments  of  Franfois  Leon  and  R,  /.  JDucros,  and  all  costs,  should  be 
paid  out  of  the  assets  in  the  sheriff's  hands,  and  tlie  balance  should  be  di?ided 
between  the  State  and  Gustave  Ducros,  io  proportion  to  their  claims. 

The  judgment  of  the  district  court  is  reversed,  and  the  case  remanded  for  fur- 
ther proceedings  according  to  law  and  conformably  to  the  opinion  of  this  court. 
And  it  is  further  ordered,  that  if  the  parties  cannot  compromise  under  the  act  of 
1848,  they  must  stand  upon  their  legal  rights. 


R.  D.  Blossman  v.  Thomas  Mather. 

I 

Where  a  debt  has  been  due  for  the  lapse  of  time  necesauy  to  bar  it  b}  prescriptiofa,  and 

there  is  no  eridence  joatifying^  the  preanmption  of  the  relinqniabment  right  acquired  to 

plead  preacriptioD,  that  plea  maat  preraiL 
If  a  debtor  abandons  his  residence  for  the  pvrpoae  of  ayoiding  the  pnraait  of  his  creditors, 

pTeacriptkm  does  not  ran  in  his  faror. 
The  fact  that  a  bill  is  dated  at  New  Orleans,  in  the  absence  of  any  proof  as  to  the  place  of 

acceptance,  raises  the  presumption  that  it  was  accepted  in  New  Orleans. 

APPEAL  from  the  Fifth  District  Court  of  New  Orleans,  Buchanan^  J. 
A,  A.  MellaertSj  for  plaintiff,  contended,  in  reply  to  defendants  counsel : 
Defendant  does  not  refute  plaintifTs  argument  to  show  that  prescription  was 
suspended  for  seTeral  yean  by  the  non-residence  of  the  defendant.  He  contents 
himself  by  saying,  that  **  your  honors  have  repeatedly  decided,  that  the  pres- 
cription applicable  to  bills  of  exchange,  promissory  notes,  &c.,  as  established 
by  arts.  3505  and  3506,  does  run  in  fkvor  of  the  absent  debtor,  and  that  no 
■uspenaion  of  its  course  takes  place  by  reason  of  the  absence  of  the  debtor." 
And  he  cites  3d  Ann.  508,  Hatch  t.  GiLmore,  and  Duncan  ▼.  Ford,  decided 
same  day,  but  not  reported ;  McMaster  v.  Mather,  4th  Ann. ;  and  goes  on  to 
say,  that  **  there  is  nothing  in  this  case  to  distinguish  it  from  those  cases." 

I  do  not  find  in  the  cases  cited  any  such  general  rule  laid  down  by  the  court. 
On  the  contrary,  in  Hatch  v.  Gilmore  your  honors  say,  speaking  of  the  maxim, 
eontra  non  valentcm,  **  it  is  not  our  purpose,  on  the  present  occasion,  to  attempt 
to  lay  down  any  rules  for  its  application,  except  so  far  as  is  indispensable  for 
the  case  before  us.  To  do  so  would  be  a  taak  not  free  from  difficulrjr ;  and  it  ia 
better  to  lea?e  various  cases  as  they  arise  to  be  considered  upon  their  proper 
merits.*'  The  case  at  bar  differs  entirely  from  any  to  be  found  in  our  reports. 
This  is  a  suit  brought  against  the  acceptor  of  a  bill  of  exchange.  The  bill  ia 
drawn  in  Mississippi,  addressed  to  the  drawee  at  New  Orleans,  and  accepted 
by  him  in  New  Orleans.  The  defendant,  in  his  brief,  says  :  **  it  is  admitted 
that  the  defendant,  at  the  time  of  the  creation  of  the  debt,  resided  out  of  this 
State,  at  a  place  called  Tchula  in  the  State  of  Mississippi,  and  that  he  continued 
to  reside  there  until  some  time  in  1844,  when  he  removed  to  this  city  and  made 
it  is  residence  for  about  eighteen  months."  This  is  a  mistake.  The  admission 
in  the  record,  is,  that  **  the  defendant  resided  out  of  the  State  of  Louisiana, 
from  the  time  the  bill  fell  due  to  some  time  in  1844,  and  that  from  some  time 
in  1844  the  defendant  resided  in  New  Orleans  for  about  eighteen  months,  aJid 
that  after  that  he  went  to  Mexico,  and  has  not  resided  in  Louisiana  since." 

Hatch  V.  Gilmore  was  a  suit  against  the  endorser  of  a  promissoiy  note,  dated 
at  Vickaburs,  Mississippi.  The  defendant  continued  to  reside  there  more  than 
five  years  alter  the  maturity  of  the  note,  and  the  court  say,  **  in  the  abaenc« 
of  evidence  to  the  contrary,  it  ia  presumed  that  the  defendant  endorsed  the 
note  in  "" 
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Duncan  ▼.  Fcnrd  (not  reported,)  was  decided  ob  the  reaaoov  aangned  io  tlie 
preceding  case.  It  wus  a  suit  against  the  endorser  of  a  bill  of  exchange,  drawa 
at  Vicksburg,  Mississippi.  Both  plainti/T  and  defendant  resided  in  Missisnppi. 
McMasUr  v.  Mather  was  a  suit  on  a  promissory  note,  snbacrided  in  New 
Orleans  by  J.  £.  Morehouse j  the  partner  of  the  defendant  in  the  name  of 
the  firm  of  Morehouse  Sf  Mather.  In  Mc Master  ▼.  Mather  the  obligation  was. 
indeed,  contracted  in  jS  ew  Orleans,  but  tlie  case  is  distinguishable  from  that 
at  bar,  in  this:  that  in  Mc  Master  v.  Mather  the  defendant  did  not  himself 
contract  the  obligation,  he  may  have  been  ignorant  of  its  existence ;  whilst  in 
the  case  before  the  court  the  obligation  was  eontraeted  in  New  Orleans  by  the 
defendant,  in  propria  persona. 

Tyson  V.  McGUl,  15  L.  K.  145,  not  cited  by  the  defendant,  was  a  soit  against 
the  maker  of  two  promissory  notes,  not  subscribed  in  Louisiana. 

This  is  the  first  case  in  which  the  acceptance  is  a  Louisiana  acceptance. 
There  has  never  been  another  case  like  this  before  the  court. 

There  is  one  case  in  L.  R.  215.  Kers  et  als.  v.  £nrffi,  in  which  the 
defendant  was  the  accepter  of  a  bill ;  but  that  bill  was  payable  at  Savannah, 
Georgia.  The  plaiutififs  in  that  case  did  not  contend  that  prescription  had  been 
suspended,  but  that  it  had  been  interrupted ;  and  their  grounds  on  that  point 
were  untenable.  Besides,  it  was  proved  that  since  prescription  had  begun  to  mn« 
the  whole  of  no  one  year  had  passed  without  an  opportunity  being  afforded  the 
plaintiflfs  to  prosecute  a  suit  against  the  defendant,  in  consequence  of  his  bein|; 
every  winter  in  New  Orleans.  But  the  court  intimate,  that  the  decision  might 
have  been  otherwise  if  the  acceptance  had  been  made  in  Louisiana.  They  say, 
**  the  decision  of  the  present  case  does  not  require  from  the  court  any  opinion 
as  to  what  would  be  the  efifect  produced  on  the  situation  of  the  debtor  who 
has  contracted  a  debt  in  this  State  to  one  of  its  citizens,  and  immediately  re- 
moves out  of  its  jurisdictional  limits,  and  remains  five  years  where  the  legal 
process  of  the  State  could  not  reach  him,  in  relation  to  his  discharge  from  the 
defendant  under  a  plea  of  prescription."  That  is  exactly  the  case  which  this 
court  has  now  to  decide. 

In  regard  to  renunciation,  the  only  question  is,  whether  the  debt  has  been 
acknowledged  within  the  five  years  preceding  the  iustitution  of  this  suit  On 
that  subject  there  can  be  no  doubt. 

Potbier's  Oblig.  No.  700,  says :  **  La  prescription  quoique  accomplie  se  couvre 
lorsque  le  d^bireur  a  reconnu  la  dette,  bien  que  ce  soit  depuis  Paccomplissement 
de  la  prescription.  Cette  reconnaissance  Texclus  de  pouvoir  opposer  an  cr68ncier 
la  fin  de  non  recevoir  qui  resukait  de  raccoraplissement  du  temps  de  la  pre- 
scription et  par  consequent  la  couvre  et  Paneuntit.*' 

Article  3424  L.  C.  says  :  "  Such  renunciation  of  prescription  is  either  express 
or  tacit.  A  tacit  renunciation  results  from  a  fiict  which  gives  a  presumption  of 
the  relinquishment  of  the  right  acquired  by  prescription."  This  article  is  a 
literal  transcript  of  article  2221  of  the  French  Code.  All  the  French  commen- 
tators say,  unanimously,  that  the  acknowledgment  of  a  debt  operates  as  a  tacit 
renunciation,  and  the  reason  they  give  is  that  the  subsequent  acknowledgment 
rebuts  the  presumption  raised  by  prescription,  to  wit,  that  the  debt  has  been 
paid.  Duranton.  vol.  21,  No.  120,  says :  *'  Quant  k  la  r6nonciation  tacite  elle 
pent  r^sulter  d'une  foule  de  faits  suivant  les  circonstances,  nous  aliens  parcourir 
quelques  cas ;  ainsi  le  d6bitenr  qui  depuis  la  prescription  acquise  demande  un 
terme  k  son  cr^ancier  pour  la  paiemont  de  la  dette,  soit  judieiairement,  soit 
extra-judicinirement-,  par  exemple,  par  une  lettre,  renonce  par  cela  m^me  an 
droit  qu*il  avait  de  lui  opposer  la  prescription.  II  en  est  de  m^me  lorsque 
depuis  la  m^me  6poque  il  reconnait  simplement  la  dette." 

Troplong,  No.  65 :  **  Non  seulement  le  d6biteur  renonce  ii  la  prescription 
lorsqu'il  paie,  mais  encore  lorsque  par  un  acte  quelconqueil  reconnait  I'existence 
de  la  cr6ance."  There  is  no  dissenting  voice  on  that  subject  among  the  French 
authors,  before  and  after  the  code. 

The  defendant,  in  his  brief,  says,  that  the  letters  do  not  contain  a  promise 
to  pay.  They  do  not  contain  it ;  if  they  did,  the  renunciation  wonld  no  longer 
be  a  tacit  one  ;  it  would  then  be  express.  Nor  is  a  promise  necessary.  When 
the  debtor  acknowledges  the  debt,  the  law  itself  raises  the  protni'se  to  pay.  On 
that  subject,  Tropk)ng,  Pres.  No.  15,  says :  *<  La  r^nonciation  du  d6biteur 
ne  constitue  pas  en  general  un  titre  nouveau ;  c*est  Pobligation  primitive  qui 
reprend  vigueur,  et  se  presente  purg6e  d'nne  exception  qui  pouvait  la  paralyser; 
c'est  une  continuation  de  ce  qui  existait  auparavant  dans  les  termes  du  drnt.** 
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R  Jnrisp.  du  Royamme,  toI.  2,  p.  239,  Is  to  the  same  effect.    If  the  doctrine      Blomman 
that  a  new  promiie  is  necASsary  was  admitted,  article  3424  would  thereby  be      i|ath£» 
▼iitually  Btncken  from  our  code,  and  then  only  express  ackoowledgmeDts  conld 
a?aiJ  creditors. 

The  defendant,  in  his  brief,  says :  **  To  establish  a  renunciation  the  proof 
mast  be  unequivocal  and  irrefragable,"  and  cites  Troplong,  No.  56.  The 
doctrine  there  laid  down  is  fully  admitted.  That  eminent  jurist  says :  **  Tout 
ce  qui  portera  avec  loi  la  cous^uence  n^cessaire  que  la  prescription  a  6t6  aban- 
donn6e,  sera  une  preuve  suflisanto  qu'il  y  a  eu  renonciation  tacito.  La  loi  n'a 
pas  trac6  au  juge  de  procM6s  artificiels  pour  former  sa  conviction,  elle  s'en 
rapporte  k  sa  prudence,  k  sa  justice,  k  son  bon  sens ;  elle  ne  donne  qu'un  conseil, 
c*est  de  n'admettre  comme  renonciation  que  ce  qui  fait  supposer  n^cessairement 
un  abandon  du  droit  acquis ;  ma  is  c'est  en  d^nitive  sa  conscience  et  ses  lumidres 

aui  sont  ici  Tarbitre."  As  has  already  been  stated,  the  acknowledgment  of  the 
ebt  is  considered  as  a  tacit  renunciation  by  all  the  jurists.  Defendant  calls  the 
attention  of  the  court  to  a  quotation  from  Curasson,  found  in  a  note  to  Tropk>ng, 
in  the  Brussels  edition.  Who  that  Curasson  is,  I  don't  know,  I  never  saw  his 
name  before. 

The  doctrine  laid  down  in  12  Rob.  Rep.  254,  cited  by  the  defendant,  is  also 
fully  admitted.  In  that  case,  the  defendant,  in  a  conversation  with  the  witness, 
acknowledged  that  he  was  largely  indebted  to  the  plaintiff,  and  the  court  say 
that  **  to  interrupt  or  renounce  prescription  the  acknowledgment  must  be  of  a 
particular  specific  debt.*'  In  this  case  the  acknowledgment  is  of  a  particular 
specific  debt,  and  is  in  writing.  Defendant  also  cites  Troplong,  No.  524.  This 
is  probably-  a  misquotation.  What  the  author  there  says  can  have  nothing 
to  do  with  this  case.  He  comments  on  article  2240  of  the  French  Code,  the 
same  as  article  3480  of  our  code,  which  says,  that  **  one  cannot  prescribe  against 
his  own  title,  in  this  sense,  that  he  cannot  change  by  his  own  act  the  nature  and 
the  origin  of  his  possession." 

Defendant,  in  his  brief,  says :  **  Prescription  once  accomplished,  extin- 
guishes the  debt  as  effectually  as  payment  or  novation  ;"  and  he  contends  **  that 
prescription  does  not  only  take  away  the  remedy,  but  extinguishes  the  right ;" 
and  he  cites  articles  2126  and  3494,  La.  Code,  and  Tropbng,  Nos.  29  and 
30.  Those  articles  of  our  code,  when  construed  in  connection  with  each 
odier,  do  not  8upi)ort  the  doctrine  contended  for,  and  in  2  La.  Rep.  389,  Nichols 
T.  Hanse  and  Hepp^  it  was  held,  that  if  a  claim  by  prescription,  it  still  may  be 
offered  in  compensation.  Troplong,  loco  citato^  contends,  indeed,  that  prescrip- 
tion extinguishes  as  well  the  natural  as  the  civil  obligation.  But,  of  all  the 
commentators  on  the  code,  he  stands  albne  of  that  opink)n.  However,  whether 
he  be  right  or  wrong,  as  regards  the  French  law,  is  of  little  inipoitance  to  us ; 
his  solitary  opinion  cannot  do  away  with  a  positive  article  of  our  code  on  the 
subject.  Article  1751  says :  '*  When  the  action  is  barred  by  prescription,  a 
natural  obligatmn  still  subsists,  although  the  civil  obligation  is  extinguished." 

That,  if  the  appellee  ever  acquired  prescription,  he  renounced  it  by  acknow- 
ledging the  debt  within  t've  years  preceding  the  institution  of  this  suit.  See 
letter  of  appellant  of  the  4th  of  May,  1844,  and  letter  of  the  appellee  of  the 
16th  of  May,  1844,  in  answer  to  that  of  the  appellant.  Also,  letter  of  the 
appellee  of  the  9th  of  January,  1845,  deed  of  trust,  and  the  confessed  inter- 
rogatories. The  above  mentioned  letters  and  interrogatories  are  printed  in  the 
appellants  original  brief. 

As  to  the  renunciation  of  prescription,  the  attention  of  the  court  is  called  to 
the  following  authorities  :  C.  C.  3423  :  **  One  cannot  renounce  a  prescription 
not  yet  acquired."  See  also  C.  C.  3424.  Troplong,  Pres.  1,  No.  65  :  **  Non 
seulemeut  le  d^biteur  renonce  ^  la  prescription  I'orsqu'il  pai6,  mais  encore  I'orsque 
par  un  acte  quelconque  il  reconnalt  I'existence  de  la  cr^ance."  Pothier's  Oblig., 
Ko  700 :  **  La  prescription,  quoique  accomplie,  se  couvre  I'orsque  le  d6biteur 
a  reconnu  la  detto,  bien  que  ce  soit  depuis  I'accomplissement  de  la  prescription. 
Cette  reconnaissance  I'exclOt  de  pouvoir  opposer  au  cr6ancier  la  fin  de  non 
rtcevoir  qui  rdsnltait  de  I'accomplusement  du  temps  de  la  prescription,  et  par 
cooseqnent  ki  couvre  et  I'aneantit. 

In  conclusion,  the  appellant  hopes  to  have  shown,  that  prescription  was 
never  acquired  by  the  appellee,  because  the  appellant  never  had  five  years 
during  which  he  had  a  right  to  act,  and  could  act ;  and,  that  if  prescription 
should  have  been  acquired  by  the  appellee,  he  renounced  it  by  his  letters  of 
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tbe  16th  of  May,  1844,  and  9th  of  Janaafy,  1845,  and  that  the  present  action 
having  been  brought  within  the  live  years  since  the  acknowledgment,  it  has 
be^n  brought  in  time. 

Prentiss  and  Finney,  for  defendant,  contended  :  The  defendant  is  sued  as  the 
acceptor  of  a  bill  of  exchange  which  fell  due  on  the  3d  of  July,  1838.  He 
relies  upon  the  plea  of  prescription  of  five  years,  based  upon  the  articles  3505 
and  3506  of  the  Louisiana  Code.  It  is  evident  the  prescription  was  accom- 
plished on  the  3d  of  July,  1843,  unless  something  had  occurred  previous  to  that 
date  to  suspend  or  interi'upt  its  course.  And,  if  at  that  date  the  prescriptioD 
was  accomplished,  the  defendant  cannot  be  held  liable  for  the  debt,  unless  he 
has  subsequently  renounced  the  benefit  of  the  prescription.  So  that  the  cause 
presents  two  questions  tor  your  consideration,  viz  :  1.  Was  there  any  suspen- 
sion or  interruption  of  the  prescription  prior  to  the  3d  of  July,  1843  ?  2.  Has 
there  been  any  renunciation  since  ?  It  will  not  be  pretended  that  there  was 
any  interruption  of  prescription  prior  to  July  3,  1843. 

The  counsel  for  the  plaintiff  has  made  an  eluborate  argument  to  show  that 
the  course  of  the  prescription  was  suspended  tor  several  years  by  the  non- 
residence  of  the  defendant.  Your  honors  have  repentedly  decided  that  the 
prescription  applicable  to  bills  of  exchange  and  promissory  notes,  &c.,  -as  estab- 
lished by  articles  3505  and  3506,  does  run  in  favor  of  the  absent  debtor,  and  that 
no  suspension  of  its  course  takes  place  by  reason  of  the  absence  of  the  debtor. 
Hatch  V.  Crilmoret  3d  Ann.  508  ;  Duncan  v.  Fordf  decided  same  day,  but  not 
reported;  McMaster  v.  Mather,  4th  Ann.  418. 

There  is  nothing  in  this  case  to  distinguish  it  from  those  cases.  It  is 
admitted  that  the  defendant,  at  the  time  of  the  creation  of  the  debt,  resided  out 
of  this  State,  at  a  place  called  Tchula,  in  the  State  of  Mississippi,  and  that  he 
continued  to  reside  there  until  some  time  in  1 844,  when  he  removed  to  this 
city,  and  made  it  his  residence  for  about  eighteen  months.  2d.  Has  there 
been  a  renunciation  of  the  benefit  of  the  prescription  since  its  completion  ? 
The  plaintiff  relies  upon  two  letters,  copies  of  which  he  has  furnished  in  his 
brief,  as  establishing  a  renunciation  of  prescription.  The  letter  of  the  16th  of 
May,  1844,  is  principally  relied  on.  We  beg  leave  to  observe  of  that  letter, 
that  it  contains  no  promise  of  payment,  nor  indication  of  an  intention  to  pay, 
nor  even  an  acknowledgment  of  the  debt,  except  so  far  as  it  may  be  inferred 
from  the  excuse  given  for  not  paying. 

The  writer  first  states  his  povei-ty,  and,  making  that  his  apology,  proceeds 
to  tell  his  creditor  to  dismiss  all  hopes  of  payment.  *»  It  is  of  no  use,"  he 
says,  **  to  hold  out  expectations  when  there  is  no  chance  of  their  being  realised." 
It  is  true,  he  expresses  his  regrets ;  but  no  well-bred  man  could  do  less.  The 
whole  letter  is  but  an  exceedingly  polite  refusal  tjo  make  any  provision  whatever 
for  the  debt,  or  to  commit  the  writer  to  any  efforts  to  make  such  provision  at 
any  future  period. 

Does  that  letter  amount  to  a  renunciation  of  the  prescription  ?  Such  a  ^ 
renunciation  must  be  either  express  or  tacit.  **  A  tacit  renunciation  results 
from  a  fact  which  gives  a  presamption  of  the  relinquisliment  of  the  right 
acquired  by  prescription."  La.  Code,  3424.  If  there  be  any  renunciation  in 
this  case,  it  must  be  a  tacit  one.  It  is  at  best  but  a  weak  inference  from  the 
acknowledgment,  which  is  itself  but  an  inference  from  the  defendant's  apology 
for  not  paying — a  veiy  questionable  inference  from  an  equally  questionable 
inference.  Such  a  series  of  inferences,  one  resting  upon  another,  are  not 
admissible  to  charge  a  man  with  a  debt  which  has  been  absolutely  extinguished. 
Prescription,  once  accomplished,  extinguishes  the  debt  as  effectually  as  payment 
or  novation.  Vide  La.  Code,  2126,  3494.  Troplong  on  Prescription,  Nos.  29 
and  30. 

The  letter,  we  think,  would  suffice  to  interrupt  the  course  of  prescription 
not  yet  acquired,  but  does  not  support  an  inference  of  renunciation.  Much 
weaker  evidence  establishes  interruption  of  prescription  than  is  requisite  to 
establish  a  renunciation.  A  man  may  be  easily  6up|K>aed  to  recognise  the 
existence  of  a  debt  while  it  in  foct  does  exist.  But  we  must  be  cautious  in 
concluding  that  he  intends  to  revive  and  re-fasten  on  himself  a  debt  from  which 
he  has  been  entirely  released.  To  establish  a  renunciation,  the  proof  must  be 
unequivocsl  and  irrefragable.  Troplong,  Nos.  56,  and  note  7,  Brussels  edition. 
13  R.  R.  251.    Troplong,  No.  524. 

We  beg  leave  to  call  the  panic ular  attention  of  your  honors  to  the  quotation 
from  Curasson,  in  the  above  cited  note  to  Troplong.     It  lays  down  the  doctrine 
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dtBtiDctl7«  thet  a  simple  recognition  of  the  debt  suffices  for  interruption  of 
prescription;  but  that  it  is  different  with  regard  to  renunciation;  that  it  is 
necessary  that  the  fact  from  which  we  infer  the  tacit  abandonment  of  prescrip- 
tion should  be  positive,  and  not  susceptible  of  explanation  in  any  other  manner. 
Now,  what  does  the  author  mean  when  he  says  that  the  fact  should  not  be 
susceptible  of  explanation  in  any  other  manner  ?  We  understand  him  to  mean, 
that  in  order  to  justify  the  inference  of  renunciation,  the  fact  from  which  the 
inference  is  drawn  should  be  such  as  to  infer  necessarily  an  intention  to  renounce 
^  the  prescription.  Now,  the  fact  from  which  the  inference  of  renunciation  is 
attempted  to  be  drawn  in  this  case  is  susceptible  of  explanation  on  a  wholly 
different  hypothesis.  The  writer  of  that  letter  never  dreamed  of  renouncing  pre- 
scription. All  he  meant  was  to  refuse  payment,  and  to  give  the  best  excuse  for 
doing  so  in  his  power.  Again,  renunciation  of  prescription  is  an  act  of  alienation, 
and  must  be  made  with  a  full  knowledge  of  the  circumstances.  It  must  pro- 
ceed from  a  will  well  advised.  It  must  be  deliberate.  Troploog,  No.  55.  No 
man  can  be  deemed  to  have  alienated  his  rights,  unless  the  act  which  is  relied 
upon  as  the  proof  of  the  alienation  indicates  an  intention  of  alienation.  To 
aheoato  necessarily  supposes  an  intention  to  do  so.  And  in  order  to  ascertaia 
the  alienation  the  intention  must  be  ascertained. 

As  renunciation  is,  in  the  language  of  Troplong,  **  une  veritable  alienation," 
we  may  well  apply  to  it  the  same  reasoning ;  and  we  hold,  that  no  renunciation 
can  be  ascertained,  unless  the  act  from  which  the  renunciation  is  inferred  indi- 
cates an  intention  to  renounce.  Now,  is  there  in  this  letter  any  indication  of 
that  deliberate,  woU  advised  intention  to  renounce,  which  Troplong  seems  to 
consider  necessaiy  to  operate  a  renunciation  ?  The  most  that  can  be  said  on  the 
other  side  of  the  bearing  of  the  letter  on  this  question  of  the  intention,  is 
simply  that  the  letter  uses  language  which  implies  the  existence  of.  a  debt ;  but, 
in  common  parlance,  a  debt  barred  by  prescription,  or  discharged  by  bankruptcy, 
is  still  spoken  of  as  a  debt ;  and  a  debtor  may  well  mention  either  in  terms 
strictly  applicable  only  to  an  existing  legal  obligation,  without  being  supposed 
to  renounce  the  release  openited  in  his  favor  by  the  accomplishment  of  the 
prescription  or  the  discharge  in  bankruptoy.  In  order  to  asceitain  the  intention, 
we  must  look  at  the  context  and  general  scope  of  the  whole  writing.  The 
whole  buithen  and  object  of  this  letter,  patent  upon  its  face,  was  merely  to 
answer  a  dun  with  as  good  a  grace  as  possible,  without  committing  the  writer 
to  any  efforts  to  provide  for  the  debt  either  then  or  afterwards.  We  have  found 
a  decision  by  the  Court  of  Cassation,  in  a  case  precisely  Uke  the  one  at  bar,  fully 
sustaining  our  position.  Vide  26  Journal  du  Palais,  Bracket  v.  Mazile^  decided 
March  10,  1834. 

We  are  unable  to  furnish  your  honors  adjudicated  cases  on  this  point.  The 
common  law  books  can  afford  us  little  assistance,  for  the  common  law  statutes 
of  limitation  are  wholly  unlike  our  law  of  prescription,  in  effect  and  operation. 
The  former  only  bar  the  remedy  and  leave  the  right  intact.  5  Burrow's 
Rep.  2630;  and  Tillinghasts's  Ballantine  on  Stat,  Lim.  17,  note,  188,  note  1. 
But  prescriptbn  goes  deeper,  it  not  only  takes  away  the  remedy,  hut  extin- 
guishes the  right.  La.  Code,  2126,  3494.  Troplong,  Nos.  29  and  30.  Cases, 
therefore,  of  actions  barred  by  the  common  law  statutes  of  limitation  and  by 
the  prescription  of  our  law  are  not  analogous.  If  your  honors  feel  inclined  to 
examine  how  far  an  acknowledgment  will  revive  a  debt  already  barred  by  the 
statute  of  limitations  at  common  law,  we  c»sk  raSst  you  to  i  Pet.  309 ;  Angell 
on  Limitations,  edition  of  184  6«  223,  et  seq. 

We  repeat,  however,  that  those  cases  cannot  be  deemed  analogous  to  the 
one  now  at  bar;  and  if  they  are,  even  if  they  be  authoritative  precedents 
binding  upon  your  honors,  we  do  not  believe  their  spirit  and  fair  application  would 
condemn  the  defendant  in  this  case.  But  we  will  not  trouble  your  honors 
with  argument  on  this  point.  The  only  analogous  cases  furnished  by  the  com- 
mon law  reports,  that  we  can  call  to  mind,  are  those  which  involve  the  liability 
of  a  party  discharged  in  bankruptcy,  resting  upon  an  alleged  renewal  after  the 
discharge,  to  pay  a  debt  provable  under  the  commission.  The  cases  of  a  certi- 
ficated bankrupt  and  of  a  debtor  discharged  by  prescription  under  our  law, 
appear  to  us  precisely  analogous.  In  both  cases  there  remains  an  obligation  in 
conscience,  although  the  legal  obligation  is  extinguished.  It  is  well  settled,  that 
to  bind  a  certificated  bankrupt  for  a  debt  provable  under  the  commission  there 
must  be  a  new  and  positive  promise  to  pay.  A  mere  acknowledgment  is  not 
•uffieient.     5  Espinasse,  198;  1  Stark  370. 
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After  these  decisioiM,  in  the  time  of  George  IV,  a  Btetote  ww  peMed«  decbr- 
ing  that  no  certificated  bankrupt  ahonki  be  liable  to  pay  any  debt  from  which 
he  should  have  been  discharged  by  his  certificate,  npon  any  contract,  promise, 
&Cm  unless  in  writing.  See  extract  from  the  statutes  in  1  Harrison*s  Disest* 
1098.  The  doctrine  of  the  English  courts  before  this  statute  has  been  main* 
tained  in  the  United  States.     9  Ala-  Jlep.  }S,  S.  320. 

We  need  not  apply  the  analogy  of  those  cases  to  the  one  before  your  honors. 
The  judlge  betow  sustained  the  prescription*  and  we  beg  leave  to  refer  your 
honors  to  his  opinion.     We  pray  an  affirmance  of  the  judgment. 

The  judgment  of  the  court  (Roslt  J.  being  absent,)  was  pronounced  by 

EusTis,  C.  J.  The  defendant  is  sued  as  the  acceptor  of  a  bill  of  exchange 
which  fell  due  on  the  3d  of  July,  1838.  Jt  is  dated  Tchula,  Mississippi, 
February  15th,  1838,  and  is  drawn  on  Tlumuu  Mather,  New  Orleans,  and  i» 
accepted  by  him,  payable  at  the  Commercial  Bank,  New  Orleans.  The  judg- 
ment of  the  district  court  was  in  favor  of  the  defendant  on  tlie  plea  of  pre- 
scription, more  than  five  years  having  elapsed  since  the  nu&turi^  of  the  bill.  The 
plaintiff  has  appealed. 

It  is  contended,  that  the  prespription,  if  ever  acquired  by  the  debtor  has 
been  renounced  by  his  subsequent  acknowledgment  of  the  debt  s  and  two  letters 
and  a  deed  of  trust  executed  by  another  party  have  been  referred  to  as  proving 
the  acknowledgment.  We  think  the  letters  speak  of  this  debt  as  sny  con- 
scientious man  would  be  at  liberty  to  speak  of  a  debt,  from  which  he  had  been 
discharged  by  lapse  of  time,  without  reviving  the  obligation.  Of  this  we  find  no 
intention  on  the  part  of  the  writer  in  either  of  the  letters.  We  find  no  &ct 
affording  the  presumption  of  the  relinquishment  of  the  right  acquired  by  pres- 
cription, still  less  any  express  declaration  to  that  effect.  Code,  3424.  Trop- 
long  on  Prescription,  §  156,  and  cases  there  cited. 

The  defendant's  acceptance  bears  the  date  of  New  Orleans,  and  it  is  admitted 
that  he  resided  out  of  the  State  from  the  time  the  bill  tell  due  to  some  time 
in  1844 ;  and  that  from  some  time  in  1844  the  defendant  resided  in  New  Or- 
leans for  eighteen  months,  and  that  after  that  he  went  to  Mexico,  and  has  not 
resided  in  Louisiana  since. 

The  indefinitiveness  of  the  admissions  on  the  record,  as  to  the  i^ace  of  resi- 
dence of  the  defendant,  renders  the  application  of  the  law  of  prescription  in 
reference  to  it  exclusively  almost  impossible.  But  it  does  not  appear  that  the 
defendant  abandoned  bis'  place  of  residence  for  the  purpose  of  avoiding  the 
pursuit  of  his  creditors,  which,  if  proved,  woukl  have  avoided  the  effect  of 
prescription  in  his  favor.  It  does  not  appear  that  the  residence  of  the  defendant 
was  in  the  State  of  Louisiana  at  the  time  of  the  acceptance  of  the  bill ;  nor  is 
there  any  evidence  of  the  acceptance  having  been  made  in  New  Orleans,  except 
its  being  dated  there,  which  raises  a  presumption  to  that  effect.  Under  the 
decisions  of  this  court  in  the  cases  of  Boyle  v.  Mann,  4th  Ann.  170,  and 
Mc Master  v.  Mather,  Ibid  418,  we  consider  the  debt  sued  for  as  prescribed 
by  the-lapse  of  five  years. 

The  judgment  of  the  district  court  is  therefore  affirmed,  wi&k  costs. 
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The  State  v.  Thomas  Smith. 

An  indictmeDt  for  "breaking  and  entering  a  ttore,"  will  jojitify  a  oonvictioa 
against  **  breaking  and  entering  a  shop." 
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If  tb«  itftteneBt  of  ths  real  facte  ia  am  iDdictmeiit  or  informatioii  oooatitatas  a  substantial 
Tiolatioii  of  Ifae  statute,  it  is  the  duty  of  the  coart  to  soatain  the  isdictmeot  or  information 

APPEAL  from  the  First  District  Court  of  Now  Orleans,  McHenry,  J. 
Isaac  Johnson,  Attorney  General,  for  the  State,  contended :  1.  The  endorse- 
ment on  the  indictment. — What  is  an  indictment  ?  and  what  renders  it  a  com- 
plete accusation  ?  Arch.  Cr.  Pleading,  1,  63,  64.  State  r,  Howell,  3d  Ann. 
52.  The  jury  make  the  only  necessary  endorsement  on  the  bill.  Wharton's 
American  Criminal  Law,  128. 

In  this  case,  the  grand  jury  verified  the  accusation  in  the  bill,  and  not  the 
description  of  the  offence  on  it.  The  prisoner's  counsel  has  misconceived  the 
finding  and  the  endorsement  of  the  grand  jury. 

2.  Indictment  charges  defendant  with  breaking  and  entering  the  store  of 
Ambrose  Dortigtus,  No.  9  Front  Levee,  in  the  day  time,  with  intent  to  steal. 
B.  6c  C.  260,  sec.  7th.  Store  is  not,  but  shop  is,  mentioned  in  this  section.  It 
is  contended,  on  the  authority  of  Ist  Mass.  Rep.  517,  that  the  indictment  is  bad, 
because  it  did  not  allege  that  the  store  was  a  building.  But  the  words  store  and 
shop  are  used  indiscriminately  by  the  people,  and  both  words  are  not  used 
otherwise  than  as  and  for  the  name  of  a  building.  Store  includes,  but  has, 
perhaps,  a  more  extensive  signification  than  shop ;  if  so,  the  indictment  is  good. 
Archbold,  52. 

E.  Abell,  for  defendant,  contended :  This  is  an  appeal  from  the  honorable  First 
District  Court  of  New  Orleans.  Accused  begs  leave  to  assign  three  legal  grounds 
of  error  apparent  on  the  face  of  the  record  in  this  case,  either  of  which  is  deemed 
sufficient  to  reverse  and  set  aside  the  verdict  of  the  jury  and  judgment  of  the 
court  below.  1.  The  court  below  erred  in  overruling  the  motion  made  in  arrest 
of  judgment.  2.  The  indictment  is  endorsed  on  its  back  **  a  true  bill  for  bur- 
glary," and  on  its  face  it  purports  to  be  a  bill  for  entering  a  store  in  the  day  time 
with  an  intent  to  steal.  A  fatal  defect!  Respectfully  referred  to  1  Chitty's  Crimi- 
nal Law,  325;  4th  Bacon's  Abridgment,  301,  D.  State  v.  Howell,  3d  Ann.  52. 
3.  That  the  indictment  charges  the  accused  with  entering  a  store  in  the  day 
time  with  intent  to  steal,  when,  in  fact,  the  statute  does  not  mention  store,  and 
the  indictment  is  silent  as  to  whether  it  was  a  building  or  not.  See  B.  dc  C. 
Digest,  261,  art.  103;  1st  B.  Com.  88;  Commonwealth  v.  William  M,  Mona* 
gale,  1  Mass.  Rep.  517. 

The  judgment  of  the  court  (Bost,  J.  being  absent,)  was  pronounced  by 

P&£STON,  J.  The  defendant  is  accused  of  breaking  and  entering  a  store  in 
the  day  time  with  intent  to  steal.  The  grand  jury  endorsed  on  the  back  of  the ' 
iDdictment  *'a  true  biD,"  dated  and  signed  by  the  foreman.  An  erroneous  memo- 
randum on  the  back  of  the  indictment,  made  probably  by  the  clerk  or  prosecuting 
officer,  indicating  that  the  charge  was  for  burglary  is  not,  as  contended,  a  part  of 
the  finding  of  the  grand  jury.  The  authorities  cited  to  show  that  the  finding 
a  true  bill  for  a  crime  not  charged  would  be  vicious  are  not  applicable  to  the  case. 

The  indictment  charges  that  the  accused  broke  and  entered  a  store  with  the 
fi^neoua  intent;  the  statute  makes  it  a  crime  to  break  and  enter  a  sJiop,  with 
such  an  intent.  And  the  Supreme  Court  of  Massachusetts,  in  the  case  of  the 
Commcnwtalth  v.  Monagle,  inclined  to  the  opinion  that  the  substitution  of 
the  word  store  in  the  indictment  for  the  word  shop  in  a  similar  statute  was  fatal 
OB  a  motion  in  arrest  of  judgment.  We  think  not.  Mr.  Webster,  the  best  of 
lexjoographers,  defines  a  shop  to  be  a  building  in  which  goods,  wares,  drugs,  6cc. 
are  aold  by  retail;  and  states  that,  in  the  United  States,  shops  for  the  sale  of  goods 
of  may  kind*  by  wholesale  or  retail,  are  often  called  stores.  Indeed,  ii|  this  city, 
in  common  parlance,  m  speaking  o{  going  to  places,  known  by  no  other  names 
than  stores,  to  purchase  goods,  we  speak  of  going  a  shopping. 

In  the  case  of  the  United  States  v.  Bachelder,  2d  Ghdlison's  Rep.  18,  it  was 
bald  by  Judge  Story,  that  if  the  offence  prohibited  by  statute  was  set  forth  with 
fubirf  ti^l  accuracy  in  the  indictment,  it  was  sufficient,  and  tiiat  it  was  not  neces- 
mtj  lo  foUow  the  exact  wording  of  the  statute* 
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It  is  the  duty  of  a  prosecuting  officer  to  state  the  precise  facts  with  which  he 
charges  the  accused,  and,  in  doing  so,  to  use  the  words  of  the  statute  if  possible ; 
and  if  the  statement  of  the  real  facts  constitutes  a  substantia]  violation  of  the 
statute,  and  can  be  so  construed  without  departing  from  the  true  meaning  of  the 
words,  it  is  the  duty  of  the  court  to  maintain  the  information  dr  indictment. 

Guided  by  these  rules,  we  are  of  opinion  that  the  judgment  of  the  First  Dis- 
trict Court  of  New  Orleans  should  be  affirmed,  with  costs. 
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The  State  v.  Samuel  Shaw. 

Where  the  plea  of  autre  foi$  acquit  is  set  up,  and  the  record  shows  on  its  face  that  the 

ofTencc  plead  to  was  not  the  same  of  which  the  prisoner  was  before  acqaitted,  the  pitsa 

may  be  demurred  to,  and  it  is  not  necessary  to  submit  it  to  a  jary. 
The  objection  to  any  informality  in  drawing  the  jary  should  bejnade  on  the  first  day  of  the 

term 
Sach  alleirntions  as  that  the  whole  piDceedings  arc  **  informal,  illegal   and  iiisofficicut,"  are 

too  general  to  be  noticed  by  the  court. 

APPEAL  from  the  First  District  Court  of  New  Orleans,  McIIcnry,  J. 
Isaac  Johnson t  Attorney  General,  fur  the  State.     J,  M.  Wolf,  fur  defen- 
dant.    The  judgment  of  the  court  (Rost,  J.  being  absent,)  was  pronounced  by 

Preston,  J.  The  defendant  is  accused  of  entering  a  dwelling  house  in  the 
day  time  with  intent  to  steal.  He  plead  that  he  had  been  accused  of  the  same 
oifence ;  had  been  tried  and  acquitted,  as  appeared  by  a  record  which  he  made 
part  of  his  plea. 

The  court  overruled  the  special  plea.  He  was  then  tried  and  convicted  on  the 
genera]  issue,  and  has  appealed.  His  counsel  insists  that  the  attorney  general 
•hould  have  joined  issue  on  his  plea  of  autre  fois  acquit^  and  that  the  court 
should  have  directed  a  jury  to  try  it. 

The  defendant  made  the  record  of  the  prosecution  against  him  for  larceny  a 
part  of  his  plea,  and  showed  that  he  had  not  been  ti*ied  in  that  case  for  entering 
a  dwelling  house  with  intent  to  steal — the  crime  of  which  he  is  now  accused. 
Entering  a  dwelling  house  with  intent  to  steal  differs  from  larceny  in  name, 
character  and  punishment,  and  is  an  entirely  different  crime.  The  evidence 
necessary  to  support  an  accusation  for  the  one  is  entirely  different  from  the 
evidence  necessary  to  support  an  indictment  for  the  other ;  which  affords  the 
true  test  to  judge  whether  the  plea  be  well  founded  or  not.  Archbold's  Crimi- 
nal Pleadings,  82,  and  the  authorities  there  cited. 

Where  the  plea  shows  on  its  face  that  the  offence  plead  to  was  not  the  same 
of  which  the  prisoner  was  before  acquitted,  the  plea  may  be  demurred  to.  7^ 
State  of  Tennessee  v.  Hite,  9th  Yerger*s  Rep.  357.  This  was  substantially  done ; 
the  parties  submitted  the  plea  to  the  judgment  of  the  court,  who  properly  over- 
ruled it ;  and  the  accused  was  tried  and  convicted  upon  his  plea  of  not  guil^. 

The  accused  challenged  the  airay  of  jurors  on  the  ground  that  the  record  did 
not  show  that  the  sheriff  was  present  when  the  list  of  jurors  was  drawn,  Aod 
that  the  record  is  defective  in  omitting  it. 

The  objection  to  any  informality  in  drawing  the  jury  should  have  been  made 
the  first  day  of  the  term ;  which  was  not  done  in  this  case.     Acts  of  the  6th  of 
March,  1846.    Moreover,  the  record  of  the  drawing  of  the  jury  is  not  anoexed 
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to  the  bill  of  exceptions,  nor  copied  into  the  transcript  of  the  record,  so  as  to 
enable  us  to  know  that  the  informality  alleged  existed,  and  to  judge  what  should 
be  the  effect  of  it. 

It  is  further  assigned  for  error,  that  the  indictment  is  defective  and  insufficient; 
it  is  not  stated  in  what  particular.  It  is  further  alleged  that  the  whole  proceed- 
ings are  informal,  illegal  and  insufficient.  These  allegations  aretxM)  general  to  be 
noticed  by  the  court.  We  have  examined  the  proceedings  and  do  not  find  any 
materia]  defect.  It  is  tissigned  for  eiTor,  that  the  judgment  and  sentence  of  the 
court  was  not  pronounced  in  open  court. 

The  transcript  having  been  amended  by  direction  of  this  court,  we  find  a  for- 
ma] judgment  pronounced  in  open  court  and  entered  upon  the  records,  which  is 
affirmed,  with  costs. 
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Lee  and  Ritchie  v.  R.  W.  Galbraith  et   al. 

The  ▼endor'a  privilege  is  lost  by  the  property  passing  out  of  the  possession  of  the  vendee. 

C.  C.  3194. 
The  holder  of  a  tobacco  warehonse  certificate,  who  has  made  advances  opon  it,  is  entitled 

to  retain  the  tobacco  even  witlioat  a  formal  act  of  pledge    as   against  the  original  rendor 

vrho  delivered  the  tobacco  without  being  paid  for  it. 
It  is  more  equitable  that  the  vendor  who  delivers  possession  of  his  property  to  the  vendee 

witfaont  being  paid  for  it,  should  snifer  by  the  acts  of  the  vendee,  than  that  third  persons 

who  made  advances  npontbe  faith  of  the  vendees  possession  shoald  lose  by  it. 

APPEAL  from  the  Fourth  District  Court  of  New  Orleans,  StrawbriJge,  J. 
Benjamin  and  Micou,  for  plaintiflfs,  contended  :  It  is  peiiectly  manifest  that 
there  exists  no  lien  nor  privilege  on  this  tobacco  in  favor  of  Wameken  and 
Kirchhoff.  The  lien  of  the  consignee  does  not  exist,  been  use  the  merchandise 
was  not  consigned  for  sale.  The  privilege  of  the  pledgee  does  not  exist,  because 
the  act  required  by  article  3125  was  not  mnde;  so  thnt,  in  the  language  of  that 
article,  the  privilege  against  third  persons  hns  not  taken  plnce. 

The  judge  of  the  court  below  agi'eed  with  the  phiintifts  that  Wameken  and 
ICirchhqff'h.Hd  no  claim  valid  against  third  pei'sous;  but  decided  that  plaintiffs  had 
lost'tbeir  privilege,  because  he  was  of  the  opinion  that  the  property  had  *'  passed 
out  of  the  possession  of  the  purchaser."  C.  C.  3194.  With  due  respect,  we 
think  this  an  example  of  that  mode  of  interpretation  which  is  reprobated  by 
jurtscoDsults  as  an  adherence  to  the  letter  of  the  text,  whilst  it  con-odes  its  spirit. 
If  the  articles  3194  and  3195  are  read  together,  and  they  are  connected  by  the 
coDJuoction  "''  but,"  it  will  be  seen  that  it  was  the  will  of  the  legislator  that  the 
privilege  should  exist,  until  the  conflicting  rights  of  third  persons  were  concerned. 
The  privilege  is  to  last  whilst  the  goods  are  in  possession  of  the  purchaser;  but, 
if  he  allows  the  thing  to  be  sold  confusedly  with  a  mass  of  other  things,  without 
making  his  claim,  he  shall  lose  the  privilege.  If  the  judge  below  be  right  in  his 
literal  consti'uction,  then  a  vendor,  in  case  of  the  deatli  or  insolvency  of  the  pur- 
chaser, loses  his  privilege,  because  the  purchaser  is  no  longer  in  possession ; 
which  amounts  to  determining  that  the  privilege  ceases  to  exist,  by  the  fact 
which  alone  renders  its  existence  of  any  value. 

But  ID  the  present  case  it  is  plain,  that  the  possession  was  not  lost  to  the  pur- 
chaser. The  delivery  of  the  goods  to  Wameken  and  Kirchhoff  hnd  taken  place 
it  is  true,  but  this  was  in  execution  of  an  agreement  which,  nnder  the  law,  was 
of  DO  elfect  against  third  persons,  which,  so  far  as  we  are  concerned,  was  as  if  it 
had  oever  taken  place.  Possession  may  have  been  lost  to  Galbraith  as  between 
himself  and  WaTnekenwad  Kirchhoff,  because  his  pledge  was  binding  on  himself, 
bat  wheD  we,  third  persons,  are  concerned,  the  possession  was  not  lost,  because 
the  pledge  as  against  us  is  of  no  effect.  It  is  clear  that  the  judgment  of  the 
lower  court,  whilst  it  professes  to  consider  the  pledge  null,  really  gives  it  full  and 
eatlre  effect  against  us. 
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Lec  The  iotervenon  in  the  conrt  below  relied  upoB  the  oieee  of  Fetter  ▼.  Fields 

9.  Ist  Ano.  83,  and  Lauf(klin  v.  Ganahl^  11  R.  R.  183.    The  jftdge  aays  that  the 

Oalbraith.   ^jjijy.  authority  on  the  subject  that  he  discovered  was  the  case  of  Encin  v.  Torrey^ 

8  M.  R.  90.     We  propose  to  make  some  comment  on  the  series  of  decisiona 

found  in  our  reports,  including  not  only  the  cases  just  named,  but  that  of  Leve- 

rich  V.  Richard*,  Ist  Ann.  357,  and  that  of  WUlard  v,  Parker,  7  N.  S.  483. 

Eriffin  ▼.  Torrey,  8  M.  R.  90,  is  the  case  of  a  conflict  of  privilege  between  a 
vendor  and  a  factor  who  had  made  advances.  Judge  Martin  expresslv  puts  hia 
decision  on  the  ground  that  the  claimants  **  had,  as  factors,  a  lien  on  the  cotton 
for  their  advances.*'  The  cotton  was  consigned  to  them  for  sale  through  their 
correspondents  abroad,  as  shown  by  the  statement  of  fiicts.  In  the  present  case 
no  lien  whatever  is  shown  to  exist  in  favor  of  Wdmeken  and  Kirchhoff.  The 
case  quoted  by  Judge  Strawbridge  is  therefore  not  applicable  as  authority  to  the 
•  point  now  at  issue. 

Willard  v.  Parker,  7  N.  S.  483,  was  the  case  of  are-sale  by  the  vendee  to  a 
third  person ;  it  is  quoted  by  the  court  in  the  opinion  rendered  in  Robinstm  v. 
Ganahi^  but  its  application  is  not  readily  perceived  either  in  this  last  mentaoned 
case  or  in  that  now  before  the  court.  We  could  not  think  of  maintaining  the 
legal  heresy,  that  the  vendor's  privilege  continued  to  attach  on  the  moveable  after 
it  had  been  sold  and  delivered  to  a  third  person. 

Laughlin  v.  Ganahl,  11  R.  R.  183,  was  identical  in  principle  with  £rwtsi  v. 
Torrey,  It  was  the  case  of  cotton  shipped  for  sale,  and  advances  made  by  the 
consignee  on  the  faith  of  the  shipment.  The  cotton  had  passed  into  third  hands 
by  a  valid  and  legal  transfer  in  regular  course  of  business,  and  therefore  binding 
on  third  persons. 

Fetter  v.  Field,  Ist  Ann.  83,  we  consider  to  be  directly  in  point  in  favor  of 
onr  pretensions  in  this  case.  In  this  case,  Coming  if  Co.  had  possession  of  the 
merchandise  under  bills  of  lading ;  the  possession  had  passed  out  of  FiM  the 
purchaser.  Yet  the  court  gave  judgment  for  the  vendor's  privilege  agpunat 
Coming  4'  Co.,  on  the  ground  that  under  the  circumstances  they  had  not  acquired 
any  lien  or  privilege  on  the  goods,  that  the  transaction  was  not  according  to  the 
usual  course  of  trade,  but  was  partly  a  security  for  a  pre-existing  debt.  The 
court  uses  very  guarded  language,  to  which  we  in  vain  called  the  attention  of  the 
judge  below.  It  says,  **  our  enquiry  is  confined  to  the  fact  of  possessbn,  and  the 
change  of  possession  according  to  the  usual  course  of  business."  It  goes  on  to 
declare  of  art.  3194,  that  it  appears  **  to  contemplate  the  conflicting  claims  of 
other  creditors  as  opposed  to  the  rights  of  the  vendor,  and  not  of  those  who  have 
their  claims  as  a  want  of  possession  in  the  vendee."  Finally,  ^*  that  where  any 
rights  are  acquired  in  relation  to  the  change  of  possession,  it  is  our  duty  to  give 
effect  to  them  whenever  the  usages  of  commerce  are  observed,  and  the  transac- 
tion is  in  other  respects  regular  and  unimpeached."  If  this  language  has  any 
meaning,  its  plain  and  obvious  import  when  applied  to  our  case  is,  that  the  article 
31 94  does  not  give  the  right  to  Wameken  and  Kirchhoff  to  interfere  with  oar 
privilege,  because,  as  they  have  no  privilege  on  the  tobacco,  they  are  not  partiea 
presuming  **  the  conflicting  claims  of  a  creditor  but  persons  who  base  their  clainia 
on  a  want  of  possession  in  the  vendee ;"  and  because  **  their  transaction  is  not 
regular  and  unimpeached,"  being  made  in  disregard  of  the  provisions  of  our  law 
on  the  subject  of  pledge. 

Leverich  v.  Richards,  1st  Ann.  357,  bears  a  close  analogy  to  this  case  in  many 
of  its  features.  In  the  statement  offsets  in  that  case  the  court  say :  **  Rich4irdg 
was  a  cotton  broker,  known  generally  and  doing  business  as  such,  and  having  no 
credit  except  that  which  he  derived  irom  doing  the  business  of  other  persona. 
Spence,  up  to  the  time  of  Richards'  absconding,  had  extensive  dealing?  with  him* 
on  his  own  account  and  on  account  of  others ;  Richards  sometimes  trading  in 
cotton  in  his  own  name."  Now  this  is  the  precise  description  given  of  CruL^ 
braith*8  business  in  tobacco  by  the  witnesses  in  the  present  case.  The  court 
then  say  that  *'  Sjjence  did  not  purchase  the  cotton;  he  made  an  advance  on  it 
and  took  it  in  pledge."  The  cotton  had  been  regularly  consigned  to  Spence,  who 
had  made  advances  on  it ;  it  had  gone  out  of  the  possession  of  Richards ;  but 
the  latter  was  a  broker,  known  to  be  such,  and  the  conrt  say  *'  the  whole  aflfair 
originated  and  was  cairied  throngh  in  the  confidence  which  Spence  thought  pitipor 
to  plnce  in  Richards,  and  if  it  is  thought  that  such  tranfiactioos  are  in  the  nsuai 
course  of  business,  and  can  be  supported  by  courts  of  justice,  it  is  time  that  such 
an  error  should  be  dispelled." 

It>*is  true  thnt  the  court  in  the  Inst  mentioned  case  considered  Richards  aa  a 
fraudulent  purchaser,  because  he  represented  himself  as  a  broker,  although  in 
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ri*aUty  purchnsing  for  his  own  nccount;  but  in  the  case  before  the  court,  the  fraud  Lke 

of  the  purchaser  und  irregularity  of  the  transaction  are  still  more  glaring  than 
in  the  other.  Here  the  purchaser,  although  acting  for  himself,  buys  for  cash, 
and  immediately  raises  money  on  the  goods  without  paying  for  them :  an  offence 
expressly  by  statute  declared  to  be  a  fraud  on  the  vendor.  Act  1840,  sec.  10. 
And  the  contract  by  which  he  raised  the  moneyf  instead  of  being  the  regular  and 
nsual  consignment  for  sale  as  in  Spencers  case,  is  made  in  a  form  declared  by 
positive  provision  of  the  code  to  be  of  no  effect  against  third  persons. 

We  think  that  we  have  shown  conclusively,  under  our  State  jnrispnadence, 
that  the  claim  of  Warneken  and  Kirrhhoff  must  yield  to  the  vendor's  privilege, 
but  beg  leave  to  tax  the  patience  of  the  court  whilst  we  refer  to  authoritieB 
derived  from  the  country  on  whose  code  our  own  is  based. 

The  Napoleon  Code,  ort.  310*2.  gives  a  privilege  on  the  price  of  moveables  sold 
and  not  paid  for,  *^B*il8  sent  encore  en  la  possession  du  d^biteur.*'  The  same 
article  gives  a  privilege  to  the  pledgee,  **  sur  le  gage  dont  le  cririmcier  est  saisi.** 
These  clauses  correspond,  almost  in  Words:  the  first  with  our  article  3194,  and 
the  second  with  our  article  3187.  But  our  code,  in  excess  of  precaution,  has 
provided  in  ai*ticle  3188,  that  *'for  the  exercise  of  this  privilege  it  is  necessary 
that  all  the  requisites  stated  in  the  title  of  pledge  should  be  fulfilled.  The  judge 
below,  io  defiance  of  this  provision,  has  given  effect  to  the  pledge  of  Wiameken 
and  Kirchkoffm  point  of  fact,  although  in  words  he  sa^'s  they  are  not  entitled  to 
it.  In  order  to  reach  this  strange  result  he  says  that  GaLbraitk  had  lost  posses- 
sion. We  now  affirm  that  this  is  not  true  in  point  of  law ;  that  the  principle  of 
the  civil  law  is  that  possession  is  not  lost  by  the  giving  in  pledge. 

Our  code,  ait.  3389  tt  seq,  defines  possession  and  its  different  species,  and 
recognises  the  distinction  made  by  the  civilians  between  natural  and  civil  posset- 
sion.  It  also  speaks  of  the  legal  possession.  Article  3396  recognises  the  pos- 
session of  the  owner  as  still  existing,  although  the  natural  possession,  t.  e.  the 
corporeal  detention  (art.  3393)  may  be  in  third  hands.  It  gives  as  examples  the 
case  of  the  tenant  whose  possession  is  that  of  the  landlord,  and  the  case  of  the 
depositary :  **  and  in  general  every  proprietor  may  possesa  by  the  persons  who 
hold  th^  thing  in  his  name."  The  question  then  arises,  whether  the  pledgee  is 
in  the  class  of  precarious  possessors,  who  possess  on  account  and  in  the  name  of 
the  owners. 

Merlin,  Rep.  verho  Pr6caire,  says:  **C*est  aiasi  que  celui  qui  poss^de  4  titre 
de  pr^t,  d*u8ufruit,  de  nantissement^  sontdits  n*avoir  qu'une  possession  pr6caire." 
Our  code,  article  3522,  No.  27,  defines  the  word  **  precarious"  thus:  **That 
possession  is  called  precarious  which  one  enjoys  by  leave  of  another,  and  during 
bis^  pleasure.  The  title  which  excludes  the  ownership,  such  as  a  lease,  is  also 
called  precarious."  Savigny,  in  his  Treatise  on  Possession  under  the  Roman 
hiw,  examines  at  length  the  question  whether  the  pledgee  has  the  civil  possession 
of  the  pawn,  and  determines  that  he  has  not ;  that  it  remains  with  the  owner  of 
the  thing.  Indeed  the  simple  reflection  that  a  pledgee  cannot  acquire  by  pre- 
scription under  his  |X>8ses8ion,  and  that  the  possession  of  the  pledgee  counts  in 
favor  of  the  pledger  for  that  purpose,  would  seem  at  once  to  establish  this  prin- 
ciple.   Snvigny,  Trait6  de  Possession,  65. 

So  that,  if  all  that  is  wanted  to  establish  our  rights  is  to  show  a  possession  in 
vendee,  we  are  literally  within  the  purview  of  ai'ticle  3194.  We  feel  seosible, 
however,  that  this  is  not  the  true  point  before  the  court,  but  that,  in  its  own 
language,  this  is  a  conflict  of  privileges  between  creditors,  and  he  whose  title  to 
a  privilege  is  regular  must  prevail  over  the  other.  If  Warneken  and  Kirchhoff 
have  no  privilege  in  the  tobacco  which  belongs  to  the  defendant,  they  have  no 
right  to  contest  our  claim.     If  they  have,  then  our  privilege  most  yield  to  their's. 

This  is  also  the  manner  in  which  the  question  is  treated  by  Troplong.  In  his 
Traits  des  Privileges,  he  says,  Nos.  184  his,  185,  that  the  privilege  can  only  be 
exercised  whilst  the  m'oveable  is  In  possession  of  the  vendee.  So,  if  the  pur- 
chaser had  re-sold  and  delivered  the  article  bought  by  him,  the  privilege  would 
be  at  an  end.  He  then  says,  ''How  is  it  with  regard  to  Pledge."  In  a  previous 
number  (No.  49)  he  had  explained  that  the  vendor's  privilege  continued,  although 
the  property  had  been  delivered  by  the  purchaser  to  a  common  carrier,  because 
the  purchaser's  civil  possession  still  existed  although  he  had  lost  the  corporeal 
detention,  or  natural  possession.  He  refers  back  to  No.  102,  where  he  had  also 
established  the  same  principle,  and  to  article  l(i9,  hi8.%  which  he  says  might  be 
construed  as  an  opinion  in  favor  of  the  vendor.  He  then  goes  on  to  show  that 
where  there  is  a  pledge*  the  purchaser  has  parted  wi(h  the  possession  towards 
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I'Bft  one  who  has  an  interest  id,  and  right  to,  the  possession,  and  that  no  sufficient  pot- 
Galbbaith.  ■®"*'®°  remains  in  the  purchaser  to  entitle  the  vendor  to  claim  the  privilege.  But 
he  considers  the  case  as  a  conflict  between  two  privileges,  and  does  not  hint  at 
the  possibility  of  the  strange  doctrine  asserted  in  the  judgment  of  the  court 
below,  that  tlie  possession,  when  the  vendor  is  asserting  his  privilege,  is  lost  to 
the  purchaser  by  a  contract  which  in  law  is  not  a  pledge.  His  ressoning  in  No. 
169,  bis.,  will  be  found  very  satisfhctory ;  and  we  will  close  this  brief  by  praying 
the  attention  of  the  couit  to  the  whole  course  of  his  reasoning  in  the  Nos.  49, 
101,  102,  169,  bis.j  184  bis,,  and  185.  above  quoted. 

L.  Hunlon  and  E.  A.  Bradford^  for  interveners,  contended  :  That  they  come 
wirhin  the  clear  purview  of  article  3214  of  the  code.  When  they  made  advancec 
upon  the  tobacco,  it  was  put  into  their  hands  for  sale  in  order  to  reimburse  them. 
It  was  agreed  between  Galhraith  and  themselves,  that  the  property  should  be 
sold  for  that  purpose  ;  but,  tor  the  reason  already  stated,  it  was  also  agreed  that 
the  sale  should  be  made  by  another  pai'ty,  who  was  to  receive  the  commission 
for  selling,  but  that  the  proceeds  of  the  sale  should  be  paid  to  them.  It  was 
proved  by  Fisher,  who  was  the  person  selected  by  Qalbraith  to  effect  the  sale, 
that  such  an  arrHUjzement  was  not  unusual  nor  irregular. 

On  what  principle,  then,  of  commercial  law,  or  of  public  policy,  can  it  be  held 
that  the  defendants  should,  on  this  account,  foi-feit  their  privilege  on  the  property  ? 
The  object  of  the  law  in  conceding  a  privilege  to  commission  merchants  for  their 
advances,  is  to  facilitate  commercial  transactions,  by  enabling  the  holders  «»f 
property  to  obtain  money  upon  it  in  advance  of  the  sale,  and  thus  wait  a  faror- 
able  market.  The  condition  of  the  privilege  is,  that  the  advance  shall  be  made 
upon  property  placed  in  the  hands  of  the  commieBion  merchant  to  be  sold.  The 
only  important  question  is,  was  the  property  held  merely  as  collateral  security 
for  money,  or  was  it  to  be  sold  for  the  re- payment  of  the  advance  ?  If  the 
property  was  to  be  sold,  it  cannot  be  materia]  whether  the  sale  was  to  be  made 
by  the  defendants  or  by  a  third  person  selected  fur  the  purpose,  either  by  Oal- 
braith  or  themselves.  May  not  a  consignor  lawfully  stipulate  with  his  cousigneot 
that  he  shall  be  permittcHi  to  attend  to  the  sale  of  his  property  himself,  or  to 
select  the  broker  for  that  purpose  ?  Does  such  a  stipulation  necessarily  involre  a 
forfeiture  of  the  privileges  of  the  consignee  ?  Does  he  thereby  lose  bis  charac- 
ter as  consignee  ? 

Had  not  the  defendants  in  this  instance  a  right,  as  commission  merchants,  to 
insist  upon  the  sale  of  this  property  ?  If  Oalbraith  or  his  agent  had  neglected 
to  sell  it,  would  they  not  have  been  authorised  to  proceed  to  a  sale  of  it  them- 
selves, at  least  to  an  extent  sufficient  to  reimburse  them  ?  Would  there  have 
been  any  disability  on  their  part  to  sell,  or  any  necessity  for  the  **  intervention  of 
justice,"  as  in  case  of  a  pledge  ?  Certainly  in  such  an  event  the  defendants  might 
legally  have  exercised  all  the  rights  of  a  commission  merchant  over  the  property. 
Their  character  as  commission  merchants  was  not  lost  or  mei'ged  in  that  of 
mere  money  lenders.  By  the  terms  of  the  contract  with  Galbrailh^  they  had 
conceded  to  him  the  piiviiege  of  selling  the  property  himselti  or  through  hia 
agent,  but  they  had  also  stipulated  that  the  property  should  be  sold,  and  it  would 
seem  to  follow  thnt  they  were  entitled  to  require  a  sale  to  be  made  in  the  ofdi- 
«•  nary  course  of  business,  or  if  their  advances  were  not  reimbursed  to  them,  to  sell 

it  themselves. 

The  course  of  proceeding  io  this  case  illustrates  the  position  of  the  parties* 
and  the  nature  of  the  control  of  WamtkennnA  Kirchhoff  over  the  property.  As 
the  market  here  proved  unfavorable,  and  no  sale  could  be  effected  advantageously, 
the  samples  were  delivered  up  to  Wameken  and  Kirchhoff,  and  the  property  was 
shipped  by  them  to  a  foreign  market.  But  it  is  insisted,  that  Wameken  and 
Kirchhoff  are  mere  pledgees  under  a  contract,  not  clothed  with  the  legal  forma- 
lities, and  therefore  confening  no  privilege.  It  would  be  difficult,  however,  to 
show  that  the  contract  in  this  case  was,  in  sny  legal  sense,  a  contract  of  pledge. 
The  tobacco  was  not  placed  in  the  hands  of  Wameken  and  Kirchhoff  merely  as 
security  for  a  debt.  It  was  also  a  part  of  the  contract  that  the  property  should 
be  sold  for  the  payment  of  that  debt.  Such  a  stipulation  is  altogether  at  variance 
with  the  articles  of  our  code  in  regard  to  a  pledge.  Yet  such  contracts  are  of 
daily  occurrence  among  commercial  men  in  all  countriea.  But,  however  ire- 
.  quent  or  familiar  they  may  be,  if  excluded  from  the  benefit  of  art.  3214,  they 
•re  wholly  unrecognised  and  unprotected  by  the  code. 

This  leads  us  to  the  im|K)rtant  inquiry,  whether  the  provision  of  the  code  in 
respect  to  pledges  ought  ^ver  to  be  extended  to  commercial  contracts.     In  the 


NEW  ORLEANS,  APRIL,  1850.  847 

French  Coda  it  is  expressly  declared  that  they  shall  not  be  so  extended     There         I'M 

is  no  similar  provision  in  our  code,  bat  it  is  well  known  that  at  the  time  oar    q^^^^u 

Civil  Code  was  adopted,  it  was  the  intention  of  the  Legislature  to  proceed  to 

the  enactment  of  a  Commercial  Code.    That  intention  was  never  carried  into 

effect ;  and  in  the  absence  of  a  Commercial  Code,  it  has  always  been  held  that 

the  general  commercial  law,  the  lex  mercafjoria  of  the  commercial  world  is  in 

force  in  this  State.     Kenner  v.  Wagner^  2  R.  R.  120. 

It  will  not  be  denied  that  it  is  altogether  repugnant  to  this  system  to  incumber 
commercial  transactions  with  the  formalities  of  the  contract  of  pledge,  as 
required  by  the  code.  It  is  true  that  the  system  has  not  been  fiiUy  recognised 
and  uniformly  upheld  by  the  courts  of  this  State.  In  siou^e  instances  it  has 
been  marred  and  impaired  by  the  application  of  the  prbvisiptis  of  the  code  to 
cases,  to  which  it  is  believed  they  were  never  intended  to  apply,  and  where  such 
application  has  produced  nothing  but  mischief  and  confusion.  In  other  instances, 
the  inconvenience  and  evil  consequences  of  such  an  infringement  of  the  com- 
mercial law,  as  recognised  by  all  other  States,  were  so  obvious  and  glaring  that 
even  the  positive  enactments  of  the  code  were  made  to  yield  to  the  ''customs  of 
merchants.*'  The  result  has  been  that  our  commercial  system,  if  we  may  be 
said  to  have  a  commercial  system,  is  deformed  and  incongruous.  But  in  recent 
cases  the  courts  have  evidently  sought  to  restore  our  jurisprudence  to  a  con- 
^rmity  with  the  Commercial  Code  of  the  other  States.  The  present  case 
presents  another  opportunity  to  decide  whether  commercial  contracts  in  this 
State  shall  be  decided  according  to  the  Commercial  Law,  which  has  been  so 
often  held  to  be  in  force,  or  shall  continue  subject  to  the  doubts  and  perplexities 
of  conflicting  systems  of  jurisprudence.  Under  the  Commercial  Law,  it  is 
admitted  that  this  case  would  be  free  from  difficulty;  and  even  the  counsel  for 
the  plaintiffs  concurred  with  the  judge  of  the  court  below,  in  regretting  that 
it  could  not  be  decided  by  the  Commercial  Law. 

If,  however,  this  case  must  be  considered  solely  under  the  provisions  of  the 
code  in  reference  to  pledges,  still  it  is  believed  that  the  defendants  have  a  suffi- 
cient possession  of  the  property  to  protect  them  against  the  claim  of  the  plain- 
tiffs. It  is  proved  that  Oalbraith  transferred  the  tobacco  into  their  possession 
on  the  7th  June,  1849,  and  that,  by  the  agreement  of  the  parties,  it  was  to 
remain  in  their  possession  till  sold  to  reimburse  their  advance  upon  it. 

It  is  admitted  by  the  counsel  for  the  plaintiff's  that  even  an  informal  pledge 
is  binding  upon  the  parties  to  it.  It  gives  the  pledgee  no  privilege,  as  against 
third  persons,  but  it  gives  him  the  possession  of  the  property,  aqd  is  conclu* 
sive  as  to  the  right  of  possession  between  the  parties.  This  possession  of  the 
pledgee  is  adverse  to  the  pledger,  and  therefore  displaces  and  defeats  the  pi^vi^ 
lege  of  the  vendor.  The  law  has  oarefuUy  limited  the  duration  of  the  vendor's 
privilege  to  the  continuance  of  the  possession  of  the  vendee.  The  policy  of  this 
restriction  is  obvious. 

Under  this  aspect  of  the,case,  the  question  is  not  one  of  privilege  on  the  part 
of  Wameken  and  Kirchoff^  but  one  of  possession.  The  privilege  of  the  vendor 
is  conditional  upon  the  possession  of  the  vendee.  If,  therefore,  the  vendee  of 
the  plaintiffs  had  lost  his  possession,  they  have  lost  their  privilege.  If  he  had 
parted  with  his  possession  upon  certain  conditions,  their  privilege,  which  cannot 
exist  independently  of  his  possessiout  is  subject  to  the  same  conditions  and  limi- 
tations. 

Such  is  the  doctrine  of  the  French  law,  from  which  the  provisions  of  our  law 
upon  this  subject  were  taken.  It  is  there  held  that  when  a  creditor  has  posses- 
sion of  the  property  of  his  debtor,  and  a  right,  whether  derived  from  the  law  or 
from  the  contract  between  the  parties,  to  retain  that  possession  as  against  his 
debtor,  till  his  debt  is  paid ;  even  though  he  msy  have  no  privilege  upon  the 
propeity,  he  can  hold  it  against  the  privilege  of  a  vendor.  Troplong  1,  Privi- 
leges et  Hypothdques.  §  256,  266. 

In  this  respect  it  is  believed  that  the  position  of  a  vendor,  who  sequesters 
property  in  virtue  of  a  claim  of  privilege,  is  different  from  that  of  a  creditor 
levying  upon  property  under  an  attachment  or  execution.  A  sequestration 
confers  no  privilege,  it  issues  only  in  virtue  of  a  privilege  already  existing. 
But  the  vendor's  privilege  cannot  exist  after  the  vendee  has  parted  with  his 
possession.  It  gives  ti^e  vendor  no  right  to  follow  the  property,  when  die 
vendee  could  not  follow  it.  Accoi*dingIy,  although  our  reports  contain  frequent 
cases  in  which  an  attaching  or  seizing  creditor  has  prevailed  against  a  creditor 
who  held  the  property  of  his  debtor,  merely  as  collf^teral  security,  yet  no  case 
has  been  cited»  in  which  a  vendor  has  maintained  his  privilege  under  such  cir* 
comataoces* 
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LtLE  It  hnB  been  expressly  held,  however,  in  Che  ease  of  Laugklin  ▼.  CranahL,  11 

^      ^*  R.  R.  140,  thnt  the  privilege  Recorded  to  the  vendor  subsists  only  so  long  as  the 

property  sold  remains  in  the  possession  of  the  purchaser;  thnt  the  purchaser, 
in  that  instnnce,  hnd  lost  the  control  and  possession  of  it;  that  he  could  not  have 
demanded  a  surrender  of  it  without  reimbursing  the  sums  received,  and  all 
incidenUiI  charg60 ;  and  therefore  the  court  refused  to  enforce  the  vendor's 
privilege  upon  it« 

In  the  very  recent  case  of  Fetter  v.  Fields  1st  Ann.  80,  the  court  say  in  refer- 
ence to  the  claim  of  a  vendor:  **It  will  be  observed  that  our  inquiry  is  oon&ned 
to  the  fact  of  possession,  and  the  change  of  possession,  according  to  the  usual 
course  of  business.  This  is  not  the  case  of  an  attaching  creditor,  but  of  a 
vendor  who  sues  to  enforce  his  privilege,  and  a  party  relying  upon  his  rights 
growing  out  of  the  fact  of  the  purchaser's  having  parted  with  his  possession.'* 
*'This  article  (3194)  provides  for  the  exercise  of  the  privilege  only  in  the  case 
of  the  property  sold  being  in  the  jiossession  of  the  purchaser,  and  appears  to 
contemplate  the  conflicting  claims  of  other  creditors  as  opposed  to  the  rights  of 
the  vendor,  and  not  those  who  base  their  claims  on  a  want  of  possession  in  the 
vendee,  or  an  adverse  possession.  Under  a  state  of  facts  like  this,  where  any 
rights  are  acquired  in  relation  to  the  change  of  possession,  it  is  our  duty  to  give 
eflect  to  tHera  wherever  the  usages  of  commerce  are  observed,  and  the  transac- 
tion is  in  other  respects  regular  and  uniiiipeached." 

It  was  urged,  however,  by  the  counsel  of  the  plaintiffs,  in  the  conclusion  of 
his  brief,  that  in  the  case  before  the  court  there  was  no  change  of  poseessioa 
within  the  purview  of  the  aiticle  No.  3194;  that  the  purchaser's  civil  possession 
still  existed,  although  he  liad  lost  the  corporeal  detention,  or  natural  possession." 
If  this  argument  proved  anything  it  would  prove  too  much,  for  it  would  show 
that  the  vendor's  privilege  subsisted,  even  in  case  of  a  formal  and  valid  pledge. 
It  is  admitted,  however,  that  ^*where  there  is  a  pledge,  the  purchaser  has  parted 
with  the  poBsession  towards  one  who  h«s  an  interest  in,  and  a  right  to,  the 
possession.,  and  that  no  sufficient  possession  remains  in  the  purchaser  to  entitle 
the  vendor  to  claim  the  privilege.*'    Troplong,  Trait6  des  Privileges.  §  l»i5. 

But  it  is  said  that  Troplong  ^^considers  the  case  as  a  conflict  between  the  two 
privileges."  That  author  expressly  declares,  on  the  contraiy,  that  the  right  of 
possession,  unsjuppoited  by  any  legal  privUege,  *'  le  droit  de  retention,  privilege 
proprement  dit,"  is  sufficient  to  overcome  the  vendor's  privilege.  Nos.  266, 2679 
258. 

He  appears  to  base  his  opinion  upon  the  **fact  of  possession,  and  the  change 
of  possession,  according  to  the  usual  course  of  business." 

The  judgment  of  the  court  was  pronounced  by 

Slidell,  J.  On  the  5th  June,  1649,  the  plaintifl^s  sold  to  Ga^^rat/A  twen^- 
seven  hogsheads  of  tobacco  for  $1803  60  cash,  and  delivered  to  him  the  ware- 
house  certificates.  The  nature  and  effect  of  such  instruments  are  declared  by 
the  act  of  1846,  p.  127,  sec.  14;  ^'This  ceitificate  shall  be  transferable  by  endorse- 
ment or  otherwise,  which  shall  be  evidence  of  its  delivery.  When  the  legal 
holder  of  the  ceitificate  shall  call  for  the  delivery  of  the  tobacco,  it  shall  be  the 
duty  of  the  inspectors  to  have  the  hogsheads  pronfiptly  delivered."  Two  days  after 
the  sale  Galhraiih  transferred  the  certificates  to  Wamekcn  and  Kirchhoffy  mer- 
chants in  New  Orleans,  and  obtained  from  them  cash  advances.  He  neglected 
to  pay  his  vendors  for  the  tobacco,  although  repeatedly  called  upon,  with  the 
exception  of  $200  paid  on  the  19th  June,  1849 ;  and  after  waiting  till  the  29di 
June,  the  plaintiffs  sequestered  the  tobacco  at  the  warehouse.  Subsequently, 
on  the  18th  July,  1849,  they  caused  the  certificates  to  be  sequestered  in  the 
hands  of  Warntken  and  Kirchhoffy  and  cited  them  to  set  up  any  claim  to  which 
they  were  entitled  against  the  tobacco.  Wameken  and  Kirchhoff,  appeared  and 
alleged  that  Galhraith  owed  them  for  their  advances  as  commission  merchants; 
that  when  they  made  the  advances  upon  the  credit  of  the  tobacco  he  put  it  in  their 
hands  to  be  sold ;  that  they  had  a  privilege  for  their  advances,  and  tiiat  the  plain- 
tiffs had  lost  their  privilege  as  vendors. 

The  argument  on  the  part  of  the  plaintiffs  maintains  that  Wamtktn  and 
Kirchhoff  have  no  privilege  as  oommisaion  merchants  on  the  tobacco,  becaase  it 
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not  placed  in  then*  hands  for  sale  by  them ;  and  that  they  have  no  privilege  Lib 

ma  vendors,  because  no  formal  act  of  pledge,  as  required  by  our  code,  was  made;    Oalbraitii. 
that  the  possession  has  not,  in  legal  contemplation,  so  passed  out  of  their  vendee 
aa  to  destroy  their  privilege.   Warneken  and  Kirdihoff  maintain  the  opposite  pro- 
positions, contending  that  they  have  a  privilege  under  the  art.  3214,  and  that  the 
prlvijege  is  gone  by  the  change  of  possession.  ^ 

The  facts  proved  at  the  trial  are,  in  substance,  as  follows :  when  Warneken  and 
Kirchhoff  made  the  advances,  the  tobacco  was  put  into  their  hands  by  the  transfer 
of  the  certificates ;  and  it  was  agreed  that  the  tobacco  should  be  sold,  and  the 
proceeds  applied  to  the  payment  of  the  advances ;  but  it  was  also  agreed  that 
Galhraith  might  attend  himself  to  the  sale,  or  employ  some  one  else  to  effect  it. 

The  question  is  not  before  us,  whether  the  creditora  of  Galbraith  could  have 
reached  this  property  by  fieri  facias  or  attachment,  so  as  to  defeat  the  alleged 
preference  of  Warneken  and  Kirchhoff,  The  plaint  iifs  have  attacked  the  property 
by  sequestration  in  virtue  of  an  alleged  privilege  as  vendors.  If,  under  the  facta 
of  the  case,  the  vendors*  privilege  still  existed  as  against  the  defendants  Warneken 
and  Kirchhoff,  at  the  date  of  the  sequestration,  the  action  must  be  maintained « 
otherwise  the  judgment  of  the  district  court  must  be  affirmed. 

The  privilege  of  the  vendor  rests  upon  the  following  article  of  our  code :  **He 
who  has  sold  to  another  any  moveable  property,  which  is  not  paid  for,  has  a  pre- 
ference on  the  price  of  this  property  over  the  other  creditors  of  the  purchaser, 
whether  the  sale  was  made  on  a  credit  or  without,  if  the  property  still  remains 
hi  the  possession  of  the  purchaser.**     Art.  3194. 

In  the  present  case  the  possession  has  passed  from  the  purchaser  into  the 
hands  of  parties,  who  in  good  faith  have  advanced  their  money  upon  the  credit  of 
the  goods,  of  which  Galbraith  was  the  ostensible  owner.  Whether  the  trans- 
action is  covered  or  not  by  the  article  3214,  so  as  to  clothe  the  debt  to  Warneken 
and  Kirchhoff"  with  a  privilege,  it  is  at  least  clear  that  Galbraith  could  not  take 
the  property  out  of  their  hands  without  first  paying  them.  He  has  clearly  lost 
the  present  right  of  possession.  Do  the  plaintiffs,  as  vendors,  stand  in  a  better 
position  ?  We  think  not.  Under  a  literal  application  of  the  code,  it  cannot  be 
aaid  that  the  possession  remains  in  the  purchaser;  and  the  well  settled  principle 
that  privileges  are  atricti  juris%  forbids  us  to  give  an  enlarged  and  liberal  interpre- 
tation to  its  language,  especially  where  the  equity  in  favor  of  the  adverse  party 
is  manifestly  stronger  than  the  plaintiffs  can  assert.  For  by.  their  incautious 
delivery  of  possession  they  enabled  Galbraith  to  appear  as  the  unqualified  owner 
of  the  goods,  and  so  get  credit  in  the  market.  It  is  more  just  that  the  conse- 
quences of  their  misplaced  confidence  should  fall  upon  themselves  than  upon  an 
innocent  third  person,  whom  they  enabled  Galbraith  to  deceive. 

Judgment  afiHrmed,  with  costs. 


Austin  P.  Henninq  v.  Stbambr  St.  Helena  and  Owners. 

A  privilege  follows  the  object  to  which  it  is  attached,  and  the  creditor  may  lay  hold  of  that 

object  by  the  proper  writ  of  aeixure,  in  whatever  part  of  the  State  it  may  be  (boiLi,  whether 

at  the  owner's  domicil  or  not. 
In  proceedings  in  rem  personal  service  apon  the  owner  of  the  thing  seised  dispenses  with 

the  nsaal  pablicatioos. 
The  owners  and  masters  of  steamboats  when  sued  in  this  State  nuy  plead  their  domicil  in 

another  parish  than  ^  one  in  which  the  suit  is  institated. 
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HKMMisia        ii  PPEAL  from  the  Fourth  District  Court  of  New  Orleans,  Strawbridge,  J. 

BtKAMKB.  A  Elmore  and  Kin/sTt  for  the  plaintiff,  and  C»  dt  CkoUeul^  for  intervenorst 
St.  ti^LjKNA.  contended:  The  plaintiff  brought  suit  in  the  Fourth  District  Court  of  New 
Orleans  against  The  steamer  SL  Helena^  Captain  and  Owners^  for  his  services  as 
pilot  of  the  said  vessel.  He  also  caused  the  vessel  to  be  provisionnlly  seized. 
i&»«,  one  of  the  owners  and  the  captain,  and  DreWt  who  was  the  other  part 
owner,  appeared  and  excepted  to  the  jurisdiction  of  the  court,  upon  the  ground 
of  their  domicils  being  one  of  them  in  the  parish  of  Canroli,  and  the  other  in  the 
parish  of  Fi-ankliu,  in  this  State. 

The  judge  of  the  lower  court  upon  the  trial  of  this  exception  dismissed  the 
suit,  so  far  as  it  bore  personally  u|>on  the  defendants,  but  maintained  the  suit  so 
far  as  it  related  to  the  liability  of  the  vessel. 

The  plaintiff  and  some  of  the  interveners  took  judgment  by  default  against 
the  vessel,  which  they  subsequently  confirmed.  From  this  judgment  of  con- 
firmation the  defendants  Ro8$  and  Drew  have  appealed. 

The  plaintiff  has  joined  in  the  appeal,  and  prays  for  a  confirmation  of  the  judg- 
ment of  the  fower  court  against  the  vessel,  and  for  a  reversal  of  the  judgment 
sustaining  the  exceptions  to  the  jurisdiction  of  the  court,  as  to  the  personal 
liability  of  the  defendants. 

1st.  As  to  the  exceptions  of  the  defendnnts  to  the  jurisdiction  of  the  court: 
the  evidence  proved  the  domicil  of  Drew,  when  not  engaged  in  boating,  to  have 
been  in  the  parish  of  Carroll.  The  domicil  of  the  captain,  with  the  same  reser- 
vation, was  in  the  parish  of  Franklin.  The  vessel  was  enrolled  in  New  Orleans, 
and  traded  to  this  port,  navigating  the  Mississippi  and  Ouachita  rivers. 

On  the  part  of  the  defendants,  it  is  contended  that  the  suit  must  be  dismissed 
tn  toto.  That  the  vessel  cannot  be  proceeded  against,  unless  the  owners  are  sued 
at  their  domicils. 

If  this  position  be  correct  the  remedy  against  the  vessel  is  entirely  destroyed. 
She  never  touched  the  parish  of  Franklin  in  any  of  her  voyages.  It  was  impos- 
sible to  seize  her  in  that  parish,  and  writs  of  provisional  seizure  cannot  be  sent 
from  one  parish  to  another. 

If  the  doctrine  contended  for  be  the  law,  owners  and  masters  of  vessels^^an 
easily  avoid  the  liability  of  their  vessels  by  domiciliating  themselves  in  parishes 
where  their  vessels  never  go.  The  doctrine  leads  to  consequences  ruinous  to 
the  commercial  interests  of  the  country. 

On  the  other  hand,  we  contend,  the  law  clearly  makes  the  vessel  liable  for  the 
wages  of  the  seamen.  C.  C.  3204,  2726.  C.  P.  289,  290.  Burke  v.  Clark,  1 1 
L.  R.  209.     Abbott,  on  Shipping,  474. 

In  the  absence  of  the  owners  or  other  representatives,  the  vessel  may  be  pro- 
ceeded against  in  rem,     C.  P.  290,  291. 

The  presence  of  the  owner  certdinly  does  not  take  away  the  right  to  make 
the  vessel  liable.  This  right  may  be  exercised  wherever  the  vessel  is  found,  but 
more  especially  at  her  home  port,  or  place  of  enrollment,  which  is  properly 
speaking  the  domicil  of  the  vessel.  Any  other  construction  of  the  law  would 
defeat  the  undeniable  right  of  privileged  creditors,  to  have  recourse  to  the  vessel 
for  the  payment  of  their  claims.  When  there  is  a  right,  it  is  the  duty  of  the 
courts  to  afford  a  remedy.     C.  C.  21.     C.  P.  14, 15. 

We  further  contend  that  the  action  against  the  owners  and  captain  tn  personam 
should  be  maintained.  Owners  of  steamboats  running  them  on  their  own  account 
are  commercial  partners.  Partners  in  a  commercial  firm  are  bound  to  answer, 
when  sued  at  their  place  of  business,  wherever  they  may  reside.  C.  P.  198, 
165.  Hobson  v.  Wliittemore,  13  L.  R.  422.  Marsh  v.  Marsh  el  aL,  9  R.  R. 
45.  Bringerv,  Gnffin,  2d  Ann.  154.  Service  of  citation  at  the  domicil  of  one 
of  the  partners  is  not  good,  it  should  be  at  the  store.  Abat  v.  Holmes,  8  N.  S. 
1 47.  Partners  who  run  steamboats,  if  they  have  any  place  of  business  at  all, 
certainly  the  home  port  may  be  so  considered.  Their  place  of  business  in  fact 
is  wherever  the  boat  does  business,  and  they  may  be  property  sued  at  every 
such  place.     C.  P.  165. 

The  judgment  by  default  was  properly  confirmed  in  the  lower  court,  and 
should  be  sustained. 

Wolfe  and  Singleton,  for  defendants,  contended :  The  plaintiff  instituted  the 
above  suit  to  recover  the  sum  of  $371  50,  alleged  to  be  due  him  for  services  ren- 
dered on  said  boat. 

T.  N,  Drew,  the  sole  owner  of  said  boat,  and  /.  R.  Ross,  the  captain,  filed 
each  a  plea  to  the  jurisdiction  of  the  court,  on  the  ground  that  the  former  resided 
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in  the  parish  of  CarroH*  and  the  latter  in  the  parish  of  Franklio,  in  this  State. 
The  judge  of  the  lower  court  sustained  both  exceptions,  and  dismissed  the  suit 
as  to  the  defendants,  but  maintained  his  jurisdiction  over  the  boat  seized. 

The  judge  did  not  err  in  sustaining  the  pleas  to  the  jurisdiction  of  the  court. 
The  evidence  fully  sustained  him.  It  is  full,  clear  and  uncontradicted.  Richard 
▼.  Kimball,  5  R.  R.  142. 

We  will  now  consider  the  legality  of  the  proceedings  after  the  suit  was  dis- 
missed as  to  both  the  defendants.  Had  the  judge  of  the  lower  court  any  right, 
under  the  pleadings,  to  give  judgment  against  the  steamer  as  in  an  action  in  rem^ 
after  he  had  dismissed  the  suit  as  to  the  defendants?  In  order  to  underatand 
the  matter  fiiUy,  we  will  here  insert  the  petition  and  afliduvit  filed  by  plaintiff 
when  he  instituted  this  suit :  To  the  Honorable  the  Judge  of  the  Fourth  District 
Court  of  New  Orleans :  The  petition  of  Austin  P.  Henning,  who  resides  in 
New  Orleans,  v.  The  steamer  St.  Helena,  and  J.  R.  Ross  and  Thomas  N. 
Drew,  owners  of  the  said  steamer,  respectfully  represent:  That  the  said  vessel 
and  owners  ai'e  justly  indebted  to  him  for  the  sum  of  three  hundred  and 
seventy-one  dollars  and  fifty  cents,  for  his  services  as  pilot  on  said  vessel,  as  more 
fully  appears  from  the  annexed  due  bill  given  him  by  the  clerk  of  the  said  boat. 
That  the  said  sum  is  due  and  unpaid,  although  amicably  demanded.  Wherefore 
he  prays  that  tlie  annexed  affidavit  being  considered  that  the  said  vessel  be  pro- 
visionally seized,  and  that  after  due  proceedings  had,  that  she  and  her  said  owners 
be  condemned  in  solido  to  pay  the  aforesaid  sum  and  costs,  and  that  he  be  allowed 
a  privilege  upon  said  vessel,  and  for  all  other  relief,  &;c.,  &c. 

(Signed)         Ellmork  and  King. 

The  affidavit  is  as  follows :  Austin  P.  Henning,  being  duly  sworn,  states  that 
the  steamer  St.  Helena  and  owners  are  justly  indebted  to  him  for  the  sum  of 
three  hundred  and  seventy-one  dollars  and  fifty  cents,  for  his  wages  as  pilot  on  said 
steamer.  The  said  vessel  is  on  the  eve  of  leaving  the  jurisdiction  of  the  court, 
and  that  he  is  apprehensive  of  loosing  his  claim,  should  said  vessel  depart  previous 
to  his  demand  being  satisfied. 

On  an  examination  of  the  petition,  your  honors  will  perceive  that  it  is  an  action 
in  personam,  claiming  a  lien  on  the  steamer  St.  Helena.  The  petition  and  affi- 
davit possess  none  of  the  requisites  of  an  action  in  rem.  The  petition  nnmes  the 
persons  sued,  and  asks  that  they  be  dealt  with  according  to  law. 

A  party  cannot  maintain  an  action  in  rem  unless  he  has  a  lien  or  privilege  on 
a  thing,  either  lost  or  abandoned  by  the  owner,  or  whose  owner  is  either  absent 
or  unknown.  C.  P.  290.  Was  the  steamer  St.  Helena  either  lost  or  aban- 
doned by  the  owners  thereof?  Certainly  not.  The  plaintifif  states  in  his  affi- 
davit that  he  fears  she  will  be  moved  beyond  the  jurisdiction  of  the  court,  and 
therefore  asks  that  she  be  pi-ovisionally  seized.  Was  the  owner  either  absent  or 
unknown?  There  is  nothing  in  the  proceedings  to  bring  us  to  such  a  conclusion. 
The  owner  and  captain  both  appeared  and  claimed  the  vessel.  They  were  cited, 
as  is  stated  by  the  plointifTs  counsel  in  their  motion  for  judgment  by  default. 

Had  the  circumstances  of  the  case  really  justifi»«d  the  plnintitf  in  proceeding 
in  rem,  the  judgment  of  the  lower  court  is  iiTegulnr  and  illegal,  and  will  not  be 
sustained  by  this  court.  Among  other  things,  the  law  requires  the  creditor  pro- 
ceeding in  rem  to  state  under  oath,  that  the  thing  on  which  he  has  a  privilege 
has  been  either  lost  or  abandoned  by  the  owner,  of  whoso  name  he  is  ignorant, 
or  that  it  belongs  to  some  person  unknown  to  him  or  absent.  The  affidavit  con- 
tains no  such  statement,  but  it  does  state  the  name  of  the  owner  of  the  boat, 
that  the  boat  is  not  abandoned,  and  that  he  fears  it  will  be  removed  fi*om  the 
jurisdiction  of  the  court. 

The  law  also  requires,  that  the  court  before  which  an  action  in  rem  has  been 
instituted,  to  order  the  sheriff,  who  has  seized  the  thing  proceeded  against,  to 
give  public  notice  to  all  persons  interested  to  appear  within  fifteen  days,  to  answer 
to  the  petition  as  presented.  No  such  order  was  ever  made  by  the  judge,  and 
DO  such  public  notice  was  ever  made  by  the  sherifl*.     C.  P.  292,  293. 

The  law  further  provides,  that  at  the  expiration  of  the  fifteen  days,  if  no  one 
appear  to  answer  the  petition,  the  plaintifif  may  require  that  an  advocate  be 
appointed  to  defend  the  absent  owner,  &c.  In  the  present  suit  no  advocate  was 
appointed  until  after  the  appeal  was  taken  by  the  defendants,  when  Wm.  Hagan 
was  appointed,  and  for  what  purpose  we  are  unable  to  divine.  We  represented 
die  defendants  throughout  the  suit,  who  were  present,  and  claimed  the  property 
seized. 


Hkmnisg 
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St.  Hxleka. 
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HsiiictNO         We  think  the  judge  did  not  err  in  edmittiDg  the  enrollment.    It  wns  made 
a     ^'  voder  oath,  and  at  a  time  not  auapjciona,  and  corroborated  by  the  testimony  of 

8t.^Hkxsii4.   "^'^  ^^®  witnesses  examined. 

For  the  convenience  of  the  court  we  will  here  insert  our  assignment  of  errors 
apparent  on  the  record.  1st.  That  the  exceptions  to  the  jurisdiction  of  thf» 
court  being  sustained,  the  court  could  no  longer  proceed  legnUy  in  the  cause, 
and  should  have  taken  no  further  proceedings  therein.  2d  That  the  judgment 
by  default  taken  against  the  steamer  St.  Helena,  after  the  suit  was  dismissed  as 
to  the  defendants,  was  irregular  and  illegal.  The  action  whs  not  in  rem,  and  no 
default  could  be  legally  taken  against  the  boat  The  writ  of  provisional  seixure 
issued  in  the  suit  was  accessary  to  the  action,  and  could  not  control  it,  or  give 
jurisdiction  to  the  court  over  the  thing  seized,  when  the  court  had  no  jurisdictloii 
^  oyer  the  persons  of  the  defendants,  who  were  in  possession  of  it.  Hollander 
V.  Nicholas^  3  R.  R.  7.  3d.  The  judge  erred  in  giving  judgment  against  the 
boat  in  rem^  because  there  was  no  such  action  brought,  and  the  court  has  do 
power  to  change  an  action  in  personam  to  an  action  in  rem.  4th  Had  the  acfioii 
been  really  an  action  in  rem,  the  judgment  rendered  therein  is  clearly  erroneous* 
as  appears  from  matters  apparent  on  the  record,  in  the  following  points :  1st  The 
plaintiff  does  not  state  under  oalh,  at  the  foot  of  bis  petition  or  elsewhere,  that 
the  boat  was  either  lost  or  abandoned  b}'  the  owner,  of  whose  name  h%  is  igno- 
rant, or  that  the  thing  (the  boat)  bek>nged  to  some  one  unknown  or  absent.  C. 
P.  291.  2d.  The  public  notice  required  to  be  given  in  case  of  seizure  in  rem 
was  never  given.  C.  P.  292.  3d  No  advocate  was  appointed  to  represent  the 
boat  in  an  action  in  rem ;  we  represented  the  owners  and  captain,  who  were 
present  and  in  possession  of  the  boat,  and  appeared  in  court  and  claimed  the 
same.     C.  P.  294. 

The  judgment  of  the  camrt  was  pronounced  by 

Slid£ll,  J.  The  plaintiff  obtained,  upon  affidavit,  an  order  of  provisiooal 
seizure  of  the  steamer  St.  Helena.  He  also  asked  a  judgment  with  privilege 
against  the  vessel,  and  a  personal  judgment  against  her  owner  and  captain.  His 
claim  was  for  services  as  pilot  of  the  vessel.  The  suit  was  brought  in  the  Fourth 
District  Court  of  New  Orleans.  A  number  of  creditors,  ibr  wages,  supplies. 
&c.,  intervened.  They  obtained  judgments  against  the  steamer  with  privilege 
for  their  respective  claims.  But  the  district  judge,  upon  exceptions  of  domicil* 
dismissed  the  proceedings  in  personam,  upon  the  ground  that  the  captain  and 
owner  both  resided  out  of  New  Orleans,  the  former  in  Franklin,  and  the  latter 
in  Carroll  parish. 

The  case  is  presented  here  by  the  appellants  upon  various  assignments  of  error. 
The  plaintiff  in  an  answer  to  the  appeal  prays  for  a  personal  judgment  against 
the  captain  and  owner. 

Our  attention  will  be  first  directed  to  the  question  whether  the .  exception  of 
domicil  was  properly  maintained. 

The  Code  of  Practice  declares  it  to  be  a  genei'al  rule,  in 'civil  matters,  that  oos 
must  be  sued  before  the  judge  having  jurisdiction  over  the  place  where  he  has 
his  domicil  or  residence.  Art.  162.  It  then  proceeds  to  enumerate,  in  articles 
163,  164,  certain  exceptions  to  this  rule.  The  present  case  is  not  covered  by  the 
exceptions.  There  is  much  plausibility  in  the  argument  that  the  defendants,  so 
ftr  as  their  personal  liability  is  concerned,  are  entitled  to  the  benefit  of  the  gens* 
ral  rule ;  and  the  tendency  of  our  jurisprudence  has  been  to  protect,  with  strict- 
ness, the  right  of  the  citizen  in  this  paiticular.  See  Ricard  v.  Kimball,  5  R. 
R.  142. 

But  in  our  opinion  the  questioD  whether  the  plaintiff  shall  be  permitted  to 
enforce  his  privilege  in  any  other  forum  than  that  of  the  owner's  domicil,  stands 
upon  a  very  different  footing.  The  law  has  expressly  given  persons  employed  in 
navigating  vessels  a  privilege  upon  them.  C.  C.  3204.  The  Code  of  Practice  has 
expressly  provided  a  form  of  remedy  for  its  enforcement.    C.  P.  285,  289.     B«t 
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if  the  remedy  can  only  be  exercised  at  the  domicil  of  the  owner,  the  strsoge      HKiiiii«e 
consequeoce  would  result,  that  in  many  cases  the  remedy  would  be  imprac-      Btiambr 
ticable,  and  the  right  useless.     A  man  might  employ  his  vessel  in  one  part  ^^'  ^■i''^''^* 
of  the  State,  and  live  in  another,  which  the  vessel  never  visited,  and  where 
perhaps  it  would  be  physically  impossible  that  she  should'over  come.     We  know 
of  no  express  provision  of  our  Code  of  Practice  which  would  compel  us  to  adopt 
a  conclusion  so  unjust  and  unreasonable;  and  we  therefore  feel  bound  to  recog- 
nise such  a  practice  as  will  carry  out  the  intention  of  the  lawgiver  when  he 
conferred  the  privilege,  and  make  it  reidly  useful  to  the  meritoiious  class  of  cre- 
ditors to  whom  it  was  given.     The  only  way  to  do  this  is  to  consider  the  privilege 
as  following  the  object  upon  which  it  is  by  law  attached,  and  permit  the  creditor 
to  lay  hold  of  that  object  for  the  satisfaction  of  his  claim  in  whatever  part  of  the 
State  he  finds  it.     See  Merlin  Report,  verbo  Action,  sec.  3. 

We  are  aware  that  this  view  conflicts  with  the  opinion  in  Hollander  v.  Nicholas^ 
3  R.  R.  7 ;  but  we  think  the  ground  on  which  the  matter  is  tliere  put  too  narrow 
and  technical.  That  was  the  case  of  an  overseer,  who  was  employed  upon  a 
plantation  in  the  parish  of  St.  Mary  by  the  defendant,  a  resident  of  the  parish 
of  St.  James.  It  was  under  the  law  a  part  of  the  agreement  between  the  over- 
seer aod  his  employer  that  his  wages  should  be  guarantied  by  the  crop.  The 
defendant,  without  paying  the  overseer,  was  about  to  remove  the  crop  out  of  the 
parish  of  St.  Mary.  Asa  matter  of  course  it  was  to  go,  not  to  the  parish  of  St. 
James,  but  to  a  market.  New  Orleans,  or  the  North.  The  seizure  was  quashed, 
and  the  creditor  was  ordered  to  go  to  St.  James.  ^^The  privilege,"  said  Gaiiand, 
J.,  '^accorded  by  law  to  overseers  to  secure  the  payment  of  their  wages  is  like 
all  others,  an  accessory  to  the  principal  obligation,  and  must  follow  it.  The  doc- 
trine contended  for  would  make  the  principal  subservient  to  the  accessory.  1  he 
exception  is  not  made  by  law,  and  cannot  be  allowed  by  us.  C.  C.  art.  3153, 
3184.  C.  P.  162,  284."  Undoubtedly,  the  privilege  is  an  accessory  to  the  prin- 
cipal obligation ;  but  it  does  not  follow  that  the  remedy  in  rem  and  the  remedy 
in  personam  are  inseparable.  The  mortgage  creditor  may  seize  and  sell  the 
land  without  resorting  to  the  personal  liability.  So  the  pledgee  may  proceed  to 
have  the  thing  pledged  judicially  sold,  without  cumulating  a  prayer  for  personal 
judgment.  And,  in  the  absence  of  any  prohibition  in  the  Code  of  Practice,  we 
see  nothing  unreasonable  in  disconnecting  the  enforcement  of  the  privilege  from 
the  personal  pursuit,  when  it  is  impossible  to  pursue  both  together.  Where 
there  is  a  right  there  should  be  a  remedy ;  it  would  be  a  mockery  to  acknow- 
ledge the  right,  and  yet  send  a  creditor  to  another  forum,  where  the  enforcement 
of  the  right  would  be  impracticable. 

The  article  290  does  not  cover  the  present  case.  It  is  provided  for  in  article 
289.- 

Even  if  newspaper  publications  are  necessary  in  a  case  of  this  kind — upon 
which  point  we  express  no  opinion — the  necessity,  so  far  as  the  defendants  are 
concerned,  was  obviated  by  personal  notice  of  the  proceedings. 

The  judgment  of  the  district  court  is  therefore  affirmed,  with  costs. 


Gardner,  Sagrr  &  Co.  r.  O'Connell  and  Gould. 

Tho  affidavit  stands  as  prima  facie  evidence  to  sustain  an  arrest,  bnt  this  may  be  over- 
thrown by  proper  evidence. 
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9. 

O'ContiELL, 


Where  tbe  intentioDf  of  m  party  ureeoogfat  to  be  eatablisbed,  mm  apon  a  qnettioii  of  residence^ 
be  may  ibow  what  were  hia  intentiona  by  introducing  in  eWdence  bu  own  acta  and  deda- 
tiona  made  at  a  time  not  inapidooa. 

A  debtor  nnder  arreat  baa  a  rigbt  to  bave  tbe  propriety  of  the  arrest  ipeedily  determined, 
and  upon  a  rale. 

APPEAL  from  the  Fourth  District  Coart  of  New  Orleans,  Strawhridge,  J. 
Boseliut  and  B.  B.  Lee,  for  plaintiff.     Hunton  and  Bradford^  for  de- 
fendant.   The  judgment  of  tbe  court  was  pronounced  by 

Slidell,  J.  Gould  was  arrested  on  the  4th  February,  1850.  He  had 
been  twice  arrested  in  previous  suits  by  the  same  creditors,  and  the  arrests 
had  been  set  aside.  Upon  a  rule  to  show  cause  why  the  order  should  not  be 
quashed,  the  district  judge,  as  on  the  previous  occasions,  decided  in  favor  of  the 
defendant ;  and  the  plaintiffs  have  appealed. 

The  evidence  at  the  trial  of  the  rule  was « to  the  following  effect:  Gould 
had  been  a  merchant  in  Liverpool,  in  Great  Britain,  in  partnership  with  0*Con- 
nell.  In  1849,  the  partnership  was  dissolved,  having  been  unsuccessful  in  its 
affairs.  He  arrived  here  some  time  in  December  last,  having  previously  written 
from  Liverpool  to  a  friend  here,  announcing  his  intention  of  coming  to  New 
Orleans  in  the  hope  of  finding  employment.  Soon  after  his  arrival,  he  presented 
a  letter  of  introduction  to  the  British  consul,  and  stated  that  his  object  was 
to  obtain  employment  in  some  mercantile  house,  and  to  remain  in  New  Orleans. 
Similar  statements  were  made  to  other  acquaintances  resident  here,  accompanied 
with  the  expression  of  his  satis&ction  with  the  place,  and  desire  to  remain  here 
permanently.  He  also  made  enquiries  as  to  the  proper  steps  to  be  taken  to 
obtain  naturalisation.  He  appears  to  have  been  engaged  in  looking  for  employ- 
ment down  to  the  time  of  his  arrest.  The  plaintiiis,  according  to  the  showing 
of  their  affidavit,  are  creditors  of  O^Connell  and  Gould,  and  are  domiciled  in 
New  Orieans.  No  evidence  was  adduced  on  their  part,  they  resting  their 
case  on  the  affidavit  made  by  one  of  the  plaintiffs,  which  is  in  the  usual  form, 
declaring  that  "  he  verily  believes  that  defendant,  Crould,  is  about  to  depart  from 
the  State  permanently,  without  leaving  in  it  sufficient  property  to  satisfy  the 
demand,'*  &c. 

The  212th  article  of  the  Code  of  Practice,  as  amended  by  the  statute  of  2Sth 
March,  1840,  declares  that  any  creditor  whose  debtor  is  about  to  leave  the  State 
permanently,  without  leaving  in  it  sufficient  property  to  satisfy  the  judgment 
which  he  expects  to  obtain  in  the  suit  he  intends  to  bring  against  him,  may 
have  the  person  of  such  debtor  arrested,  and  confined,  &c.  To  obtain  the  arrest* 
he  must  swear  that  he  verily  believes  that  the  defendant  is  about  to  depart 
from  the  State  permanently,  &c.  Although  it  is  sufficient  to  obtain  the  order 
of  arrest,  that  the  creditor  should  swear  that  he  verily  believes  that  his  debtor 
is  about  to  depart  from  the  State  permanently,  yet,  it  is  obvious,  that  the  main- 
tenance  of  the  arrest  does  not  depend  upon  the  mere  belief  of  the  creditor  at 
the  time  of  taking  the  oath,  however  sincere.  It  depends  upon  the  question, 
whether  the  defendant  was  about  to  depart  from  the  State  permanently ;  for 
that  is  the  case  in  which  the  right  of  arrest  is  accorded.  The  view,  therefore, 
of  the  district  judge  was  substantially  correct.  The  creditor  is  permitted  to 
obtain  the  arrest  on  swearing  that  he  verily  believes  that  the  defendant  is  about 
so  to  depart,  and  the  affidavit  stands  as  primd  facie  eridence  to  sustain  the 
arrest ;  but  upon  a  rule  to  show  cause,  the  enquiry  is,  was  the  debtor,  at  the 
date  of  the  order,  about  to  leave  the  State  permanently  ?  If  the  debtor  can 
overthrow  the  primd  facie  showing  by  proper  evidence,  then  no  matter  ho^w 


NEW  ORLEANS,  APRIL,  1860.  866 

•incere  was  the  creditor's  belief,  the  order  should  be  quashed,  and  the  de-     Gardner 
fendaot  restored  to  his  liberty.  O'Connkll. 

As  to  the  right  to  take  a  rule  to  show  cause,  there  is  no  question.  It  is  eveiy 
day's  practice,  and  nothing  can  be  more  obviotts  than  the  justice  of  speedily 
determining  whether  the  creditor's  belief  is  consistent  with  the  true  state  of 
the  case. 

Now,  the  question  whether  Ootdd  was  about  to  depart  from  the  State  of 
Louisiana  permanently,  is  a  question  of  intention.  He  was  at  the  time  in  the 
State.  Did  he  intend  to  leave  it  ?  The  district  judge  could  not  look  into  the 
breast  of  the  debtor ;  he  could  only  ascertain  whether  such  an  intention  existed 
by  the  aid  of  outward  facts  and  circumstances.  Was  it  admissible  for  Gould 
to  show  his  own  acts  and  declarations  anterior  to  the  arrest,  under  circum- 
stances not  suspicious,  and  while  he  was  ignorant  that  an  arrest  was  contem* 
plated?  This  is,  in  reality,  the  only  question  in  this  case  which  admits  of 
serious  discussion  ;  and  it  is  one  which  we  should  dispose  of  without  discus- 
sion, were  it  not  for  the  deference  we  entertain  for  the  opinions  of  the  learned 
judge  who  delivered  the  decision  in  RobiUnlUs  case,  4  L.  R.  226.  All  con- 
sideratioos  of  evidence  must  be  pursued  with  reference  to  the  subject  matter  to 
which.it  is  to  be  applied ;  and  to  weigh  the  competency  or  sufficiency  of  evidence 
in  any  given  case,  it  is  requisite  to  discern,  with  accuracy,  the  nature  of  the 
proposition  which  it  is  offered  to  establish.  Evans's  Pothier,  Appendix  No.  16, 
sec.  11,  p.  216. 

If,  in  order  to  ascertain  the  intentions  of  a  party,  we  are  not  permitted  to 
look  at  his  conduct,  to  what  other  source  of  information  can  we  resort  with 
safety  ?  Are  we  to  say  that  extraneous  facta  and  circumstances  are  to  give  us 
the  sole  key  to  his  thoughts  and  intentions  ?  In  some  cases  they  might  assist 
us.  In  others  they  would  be  utterly  useless  in  the  search  for  truth.  Now,  it 
is  quite  true,  as  a  general  rule,  that  a  man  is  not  permitted  to  make  evidence  fi>r 
himself.  But  the  principle  of  this  rule  is  not  violated  in  that  large  class  of 
exceptions  where  the  act  or  declaration  of  the  party  was  not  done  or  made  for 
the  purpose  of  being  afterwards  used  as  evidence,  and  where  better  or  higher 
evidence,  pertinent  to  the  subject  of  enquiry,  is  not  to  be  attained  in  the  ordinary 
course  of  the  affisiirs  of  men.  Where,  for  example,  a  court  is  investigating  a 
question  of  domicil,  what  is  more  common  ^an  to  hear  testimony  as  to  the 
circumstances  surrqunding  an  individual  when  he  came  to  a  certain  place,  what 
he  said  respecting  his  intentions  to  reside,  and  what  he  did  when  he  came 
there  and  afterwards  ?  * 

In  Tkomdike  v.  City  of  Boston,  1  Metcalf,  242,  the  action  involved  the  ques- 
tion, whether  the  plaintiff,  who  had  left  the  country  with  his  family,  was  liable 
afterwards  to  be  taxed  as  an  inhabitant  of  the  place  of  his  former  residence. 
A  letter  from  him  to  his  agent  at  that  place,  expressing  his  intention  to  reside 
abroad  permanently  was  held  admissible  in  evidence,  it  being  written  before 
he  knew  that  a  tax  had  been  assessed  upon  him,  though  written  after  the  assess- 
ment. It  was  written,  says  Chief  Justice  Shaw,  before  any  controversy,  and 
before  he  had  any  interest  to  make  evidence  for  himself  on  the  subject.  So 
in  3  Metcalf,  201,  Kilhum,  Tax  ChlUctor  for  the  Town  ofChoton  v.  Bennett,  to 
recover  a  tax  assessed  upon  defendant  for  the  year  1639,  the  principal  question 
submitted  to  the  appellate  court  was,  whether  the  evidence  offered  by  the 
defendant  at  the  trial  was  rightly  rejected.  To  establish  the  fioct  that  the 
defendant  was  not  an  inhabitant  of  Groton  on  the  1st  May,  1839,  he  proved 
that  on  the  27th  April  of  that  year,  he  went  to  l^ngsborough,  to  the  house 
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Oakdjies  of  his  brother,  where  he  remained  tome  days  after  the  Ist  May ;  and  fiyr  the 
O'CovvKLL.  pnrpoee  of  showing  with  what  intent  he  removed  to  Tyngsboroa^,  he  offered 
to  prove  that  about  three  weeks  befiire  his  removal  he  told  a  person,  in  wfanae 
house  he  resided,  that  he  should  leave  Groton  before  the  Ist  of  May,  and  move 
with  his  fiiroily  to  Tyngsborongh,  to  reside  with  his  brodier,  and  make  his  house 
a  home  until  he  went  to  Illinois.  The  court  below  heki  that,  this  being  the 
mere  dedaration  of  the  defendant,  was  not  competent  evidence  in  his  favor, 
and  it  was  rejected.  Shaw,  Chief  Justice,  observed,  the  general  rule  undoubt- 
edly is,  that  a  party  cannot  give  in  evidence  his  own  declarations  in  his  &vour, 
unless  they  accompany  some  act,  and  are  a  part  of  the  res  gesta.  But,  it 
appears  to  us,  that  the  declarations  offered  to  be  proved  are  witlun  the  qualifi- 
cation of  the  rule.  They  were  made  in  the  ordinary  course  of  business,  and 
in  relation  to  the  defendant's  removal ;  snd  they  were  made  to  the  owner  of 
the  house  in  which  he  was  at  the  time  residing.  This  giving  notice  of  his 
intended  removal,  is  to  be  considered  an  act,  which  be  might  prove  in  any  case 
in  which  it  became  materia] ;  and  if  so,  all  that  he  said  explanatory  of  his  inten- 
tion in  relation  to  his  removal,  seems  to  us  to  be  admissible  in  evidence. 

When  important  questions  of  property  have  turned  upon  the  questions  of 
the  intention  existing  in  the  mind  of  a  party,  for  example,  whether  a  married 
woman's  property  was  paraphernal,  testimony  has  been  repeatedly  received,  to 
show  what  the  party  said  and  did  at  a  former  time,  and  third  persons  have  been 
subsequently  concluded  by  such  acts  and  declarations.  See  Routh's  case,  9th 
R.  R.  226.     Hay  den  v.  Nutt,  4  th  Ann.,   Martin  v.  Ford, 

In  Robetaille^a  case,  the  court  made  no  objection  to  evidence  of  what  he  did 
when  he  came  to  the  State.  His  acts  were  considered  in  investigating  the 
question  of  his  intentions.  But  why  exclude  his  declarations  ?  Both  emanated 
from  him.  His  declaration  to  a  friend  in  Natchez  before  he  came  to  New 
Orleans,  that  he  intended  to  remove  to  New  Orleans,  and  do  business  there,  was, 
in  the  language  of  Mr.  Greenleaf,  **  a  verbal  act,*'  indicating  a  present  purpose 
and  intention,  and  the  motive  of  his  conduct.  So  here,  the  declaration  of 
Gould  that  he  intended  to  make  his  future  home  in  New  Orleans  is  as  much 
an  act  by  him  as  his  crossing  the  ocean  to  come  to  New' Orleans,  his  taking 
lodgings  here,  his  presenting  his  letters  of  recommendation,  his  applying  to  various 
mercantile  houses  for  employment.  Some  acts,  using  the  term  in  its  stricter 
sense,  may  be  more  weighty  and  convincing  than  declarations ;  but  to  say  that 
the  latter  are  unavailing,  when  made  at  a  time  not  suspicious,  and  harmonising 
with  other  contemporaneous  conduct,  seems  to  us  inconsistent  with  the  autho- 
rities in  the  books  and  with  sound  principles  of  the  law  of  evidence.  See 
Greenleaf  on  Evidence,  §  108. 

What  then  was  the  intention  of  Gould  at  the  time  when  his  creditor  arrested 
him  ?  The  reasonable  answer  is,  his  purpose  was  to  remain  in  New  Orleans 
if  he  could  get  a  livelihood  here.  For  that  purpose  he  left  his  native  country ; 
and  in  that  purpose  he  still  continued  after  his  arrival,  and  down  to  the  time  of 
his  arrest,  when  he  was  interrupted  in  his  pursuit  of  it,  by  incarceration.  The 
district  judge  very  pithily  said,  *^I  ask  what  brought  this  man  from  England 
to  the  very  domicil  of  his  creditor  ?  The  answer  I  am  called  on  to  make  is, 
he  came  here  to  run  away  from  him.  The  state  of  the  case  has  made  m  dif- 
ferent impression  upon  my  mind.  I  see  his  ability  to  do  it,  but  I  cannot  see  the 
intention.*' 

It  was  said  at  bar,  the  defendant  came  here  to  seek  employment,  he  luis  not 
succeeded  yet,  and  if  he  does  not  succeed,  he  must  go  elsewhere  to  earn  his 
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bread.    This  may  be.    But  the  chance  that,  upon  the  happening  of  a  contin-      Garsrbr 
gency  yet  uoaacertained,  the  defendant  may  leave  the  State  permanently,  does    o'Conmbll. 
not  anthorise  us  to  infer  the  existence  of  a  present  purpose  to  do  so. 
The  judgment  of  the  district  court  is  therefore  affirmed,  with  costs. 


Thomas  M.  Rankin  t?.  Nolan  Stewart  et  al.* 

Where  the  defendant  purchased  a  plantation  at  sheriff's  sale,  and  saffered  the  original 
owner  to  remain  on  it  and  cnltivate  it  for  his  own  benefit,  from  motives  of  friendsliip,  he 
will  not  be  liable  for  a  lot  of  males  purchased  by  the  tenant  to  cultivate  the  plantation, 
the  latter  having  made  the  purchase  not  as  agent  but  on  his  own  credit. 

APPEAL  from  the  District  Court  of  West  Baton  Rouge,  Burke,  J. 
C  Ratiiff,  for  plaintiff,  contended :  It  is,  in  the  opinion  of  counsel,  a  well 
settled  principle  of  law,  that  agency  can  be  created  by  implication  as  well  as  by 
express  authority.  See  Slory  on  Agency,  p.  51,  marginal  p.  47  and  56.  Cain 
was  permitted  to  act  as  the  general  and  unqualified  agent  of  Stewart  for  that 
plantation,  to  buy  and  to  sell,  whereby  Stewart  became  bound  by  the  acts  of  his 
agent.     See  Story  on  Agency,  marginal  p.  126, 133  and  165. 

The  appellants'  counsel  has  not  as  yet  favored  us  with  his  brief,  therefore  we 
are  precluded  from  answenng  any  points  he  may  mnke  in  the  case,  except  orally, 
yet  we  cannot  believe  it  necessary.  The  idea  of  permitting  a  man  to  possess  your 
estate  and  act  as  the  ostensible  owner ;  to  buy  and  sell  for  the  estate ;  to  manace 
it  as  his  own,  and  to  give  credit  and  confidence  by  virtue  of  his  apparent  wealth, 
and  to  purchase  horses,  mules,  or  working  cattle  for  the  use  and  benefit  of  the 
plantation,  and  refuse  or  neglect  to  pay  lor  them,  and  the  real  owner  reap  the 
benefits  of  the  purchase  if  it  turns  out  to  his  advantage,  and  if  not,  to  send  the 
creditor  to  seek  his  remedy  against  the  agent,  is  too  preposterous  to  admit  of 
argument.  In  this  case,  Cain  has  gone  to  California,  Stewart  is  in  possession 
of  the  plantation  and  negroes,  and  these  very  mules;  for  the  testimony  of  Oats 
proves  they  were  on  the  plantation  and  defendant  has  failed  to  show  they  were 
ever  removed  or  disposed  of  by  Cain  after  they  were  placed  on  this  plantation. 
That  equitable  maxim  of  the  common  law  is  applicable  in  this  case,  which  say8» 
when  one  of  two  innocent  persons  roust  suffer  by  the  misconduct  of  a  third  per- 
son, that  party  shall  suffer  who  by  his  own  acts  and  conduct  has  enabled  such 
a  third  person,  by  giving  him  credit,  to  practice  a  fraud  or  imposition  upon  the 
other  party.  Story  on  Agency,  56.  But  we  contend,  and  we  are  borne  out 
by  the  testimony,  that  Stewart  cannot  be  the  sufferer;  he  has  got  plaintifTs 
mules  on  his  plantation ;  Cain  has  gone  to  California.  Then  it  is  nothing  but  right 
and  just  that  he  should  pay  for  them ;  if  not,  there  can  be  but  one  innocent  suf- 
ferer in  this  case,  and  that  is  the  plaintiff. 

The  defendant  relied  in  the  lower  court  mainly  upon  the  decision  in  the  case 
of  Nugent  v.  Hickey,  2d  Ann.  348.  We  cannot  see  the  analogy  between  that  case 
and  this.  In  that  case,  the  factor  for  the  plantation  made  sundry  advances  in  the 
way  of  supplies  for  the  plantation,  and  received  the  proceeds  of  the  crops  and 
sold  them  on  commission,  which  proceeds  far  exceeded  the  advances  made ;  but 
the  factor  permitted  the  agent  of  Hickey  to  apply  the  proceeds  to  the  payment  of 
his  individual  debt,  and  then  sought  to  make  Hickey  liable  for  those  supplies, 
which  the  court  very  properly  said  he  could  not  do. 

OeoTge  S.  Itacey,  for  defendant,  contended :  This  is  an  action  brought  upon  a 
certain  draft  drawn  by  D.  P.  Cain  upon  Messrs.  Payne  and  Harrison*  The 
pleadings  and  fiicts  are  almost  identical  with  those  in  Locke  v.  the  same 
defendant,  and,  in  argument,  we  submit  the  same  positions  as  are  urged 
in  the  brief  filed  by  us  in  that  suit.  We  also  submit  to  your  honors,  tibat 
should  you  come  to  the  conclusion  that  there  has  been  an  agency  established, 
and  that  this  agency  authorised  the  said  Cain  to  buy  and  seU,  and  that  he  could 
well  give  a  draft  binding  upon  Colonel  Stewart,  in  payment  of  articles  or  property 

*  This  case,  bv  oversight,  was  omitted  in  the  cases  reported  for  February,  1850. 
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purcbased,  eren  then  judgment  cannot  be  rendered  against  reapondent  npoo  die 
draft  sued  apon,  becatwe  he  was  not  notified  of  the  protest;  nor  is  there  any 
leal  excuse  shown  why  protest  should  not  have  be«n  made  and  due  notice  given. 
If  Colonel  Stetoart  can  be  considered  a  party  to  the  draft,  he  was  entitled  not 
only  to  have  the  same  presented  for  payment  to  the  drawers,  but  protest  for  non- 
payment made,  and  due  notice  of  such  protest  given  to  him.  If  Cain  ever  was 
notified  of  the  protest,  such  notice  cannot  be  considered  as  conveyed  to  Colonel 
Stewart^  nor  is  there  any  legal  excuse  shown  why  protest  was  not  regularly  made 
and  notice  given.  It  is  true,  that  Dempsey  P.  Cain  had  no  fands  in  the  hands  of 
Payne  and  Harrison,  but  diere  is  no  evidence  proving  that  Stewart  was  without 
funds.  If  he  is  the  person  responsible  upon  the  draft,  the  draft  muat  be  con- 
sidered as  his,  and  he,  not  Cain^  is  the  person  who  should  have  been  shown 
without  funds.  If  eveiy  other  circumstance  was  calculated  to  attach  liability  to 
Colonel  Stewartt  he  is  amply  protected  by  the  want  of  protest,  &c. 

The  judgment  of  the  court  (King,  J.  being  absent,)  was  pronounced  by 

RosT,  J.  The  plaintiff  claims  from  the  defendant  the  price  of  a  lot  of  mules 
alleged  to  have  been  sold  to  2>.  P.  datn,  his  agent,  for  the  use  of  one  of  his 
plantations. 

The  defendant  filed  a  general  denial,  and  specially  denied  die  agency  of  Cain  ; 
he  further  averred  that  he  never  had  any  dealings  with  the  plaintiff,  and  if  the 
mules  were  sold  to  Cain,  they  were  sold  exclusively  upon  his  credit,  and  he  was 
alone  liable.  There  was  judgment  in  fiivor  of  the  plaintiff,  and  the  defendant 
appealed. 

It  appears  that  Cain  being  very  much  In  debt,  his  plantation  and  negroes  were 
add  under  execution  and  purchased  by  the  defendant,  who,  from  motives  of 
friendship,  suffered  him  to  remain  in  possession  of  them;  to  work  them  as  his 
own,  and  to  dispose  of  the  crops.  When  he  purchased  the  mules  from  the  plain- 
tiff he  gave  a  draft  in  his  own  name  upon  Messrs.  Payne  and  Harrison^  his  &c- 
toTi  in  New  Orleans,  which  was  not  accepted.  One  of  the  members  of  that 
firm  states  diat  the  proceeds  of  the  crops  of  Cain  for  the  years  1847  and  1848 
were  placed  to  his  credit,  and  that  he  did  not  know  that  Stewart  was  the  owner 
of  the  plantation. 

We  infer  from  the  evidence,  and  the  fact  does  not  appear  to  be  denied  by  the 
plaintiff^s  counsel,  that  the  agreement  between  the  defendant  and  Cain^  under 
which  the  btter  enjoyed  the  plantation  as  owner,  was  publicly  known  and  sus- 
ceptible of  proof.  Cain  was  not,  therefore,  the  agent  of  Stewart;  hie  relatmn  to 
him  was  that  of  a  tenant;  he  did  not  pretend  to  act  as  agent  in  this  case,  and  the 
credit  was  given  exclusively  to  him ;  under  the  rule  laid  down  in  the  case  of 
Nugent  V.  Hickey^  2d  Ann.  248,  the  judgment  should  have  been  in  favor  of  the 
defendant. 

It  is  therefore  ordered  and  decreed,  that  the  judgment  in  this  case  be  reversed, 
and  that  there  be  judgment  in  &vor  of  the  defendant  Nolan  Stewart^  with  coats 
in  both  couita. 
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Succession  op  John  Nicholson. 

Where  the  teittmentary  executor  was  abient  and  hig  addren  unkiiowD  at  the  opening  of 
the  anooession,  it  waa  the  daty  of  the  court  to  appoint  a  dative  testamentary  execntor. 
And  where  such  dative  testamentary  executor  has  fnlly  administered,  and  delivered  seizin 
of  the  property  to  the  heirs,  and  has  been  discharged,  the  oonrt  will  not  order  a  new  mdmin- 
istratkm  upon  the  appearance  and  demand  of  the  testamentary  executor. 
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APPEAL  from  ihe  Fifth  District  Court  of  New  Orleaos,  Buchanafit  J.         Soccxmioii  or 
Cohen,  Lahatt  and  Grymes,  for  the  testamentary  executor,  who  was  appel- 
lant.   Micou,  Ogden  and  Peirce,  for  dative  testamentary  executor  and  appellee. 

The  judgment  of  the  court  was  pronounced  by 

RosT,  J.  The  late  John  Nicholson  appointed  his  brother  James  his  executor, 
and  gave  him  the  seizin  of  his  estate.  At  the  death  of  the  testator,  James  Nicholson 
had  remoTed  fK>m  this  State  and  resided  in  PennsyWania.  On  the  allegation  of 
this  fact,  and  the  representation  to  the  court  that  the  affairs  of  the  succession 
required  immediate  attention,  Wm,  T.  Hepp  was  appointed  datiye  testamentary 
executor,  and  proceeded  to  execute  the  will.  Pending  his  administration, 
James  Nicholson  came  from  Pennsylvania,  and  took  a  rule  upon  him  to  show 
cause  why  his  appointment  should  not  be  vacated,  on  the  ground  that  he  had 
never  refused  the  executorship,  but,  on  the  contrary,  had  always  signified  his 
intention  to  accept  it.  The  rule  was  discharged  on  the  exception  of  the  defen- 
dant, that  the  demand  of  the  plaintiff  could  not  be  entertained  in  this  form  of 
action. 

The  plaintiff  then  presented  a  petition  praying  for  the  removal  of  Wm.  T, 
Hepp,  To  this  petitioo  the  defendant  excepted,  alleging  that  there  were  no 
legacies  contained  in  the  will ;  that  the  heirs  were  all  present  and  of  age,  and 
had  the  right  to  take  the  seizin  of  the  succession  at  any  time.  He  prayed  that 
they  be  made  parties  to  the  action. 

Before  any  further  proceedings  were  had,  the  executor  rendered  to  the  heirs 
a  final  account  of  his  administration,  which  they  approved.  They  gave  him  a 
fall  discharge  by  notarial  act,  and  took  from  him  the  seizin  and  actual  possession 
of  the  effects  of  the  succession.  He  presented  a  petition  to  the  court  stating 
those  facts,  praying  for  the  homologation  of  the  account  thus  accepted  by  the 
heirs,  and  for  his  final  discharge  from  all  further  liability  as  executor.  Two 
oppositions  were  made  to  the  homologation  by  persons  pretending  to  have  claims 
against  the  succession.  Those  oppositions  were  overruled,  and  a  decree  made 
in  conformity  with  the  prayer  of  the  petitioo.  James  Nicholson  has  appealed 
from  this  decree,  and  also  from  the  order  appointing  Wm.  T.  Hepp  dative  testa- 
mentary executor. 

We  are  of  opinion,  that  the  appointment  of  Hepp  was  justified  by  the  facte 
of  the  case.  The  appellant  alleges  in  the  petition  filed  by  him  to  set  aside  that 
appointment,  that  in  consequence  of  his  address  not  being  known  in  New 
Orleans,  no  information  was  received  by  him  of  the  death  of  his  brother,  and  of 
his  appointment  as  executor  till  after  the  appointment  of  Wm,  T.  Hepp  had 
been  made.  If  no  one  knew  where  to  find  him  when  the  succession  was  opened* 
it  became  the  duty  of  the  court  to  supply  his  place ;  and  if  the  person  thus 
appointed  has  fully  administered,  and  has  been  discharged,  the  appellant's  occu- 
pation is  gone,  and  we  cannot  order  a  new  administration  to  gratify  him.  jSiic- 
cessionof  O.  Dupuy,  4th  Ann.  570. 

After  the  final  discharge  of  the  acting  executor,  it  is  of  very  little  consequence 
that  the  bond  he  gave  was  not  for  quite  as  large  a  sum  as  it  should  have  been ; 
and,  under  all  circumstances,  as  the  heirs  were  satisfied  with  the  security,  and 
accepted  it,  the  appellant  would  have  no  right  to  complain. 

The  judgment  is  therefore  affirmed,  with  costs. 
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J.  R.  Marshall  v.  Grand  Gulf  Railroad  and  Banking  Co. 

When  the  appeal  bond  it  not  lofficient  in  amoont  to  antboriae  a  tiupenflive  appeal,  hot  is 
good  for  a  devolutive  appeal,  the  appeal  will  not  be  dismitted,  bat  the  plaintiff  may  take 
oat  execution  if  the  bond  be  not  safBcient  in  amount  to  stay  it. 

Where  the  debtor  of  a  corporation  ii  garnisheed  upon  a  debt  which  was  payable  in  die 
notes  or  obligations  of  the  corporation,  he  cannot  be  condemned  to  pay  the  amount  of  the 
debt  in  current  funds.  The  judgment  should  be  that  he  pay  in  the  notes  or  obligations 
of  the  corporation,  within  a  certain  specified  time,  or  that  he  shall,  in  default,  pay  a 
certain  sum  of  money. 

APPEAL  from  the  Disti-ict  Court  of  Tensas,  Selhy,  J.  Appeal  by  T%os» 
M,  and  E.  D.  Newell,  garnishees.  J,  J.  Amonett,  for  plaintiff,  contended : 
The  garnishees  failed  to  pay  or  deposit  in  couit  the  amount  of  their  liability  to 
the  defendant,  as  contained  in  their  answers,  and  decreed  against  them,  hy 
reason  whereof,  the  plaintiif  was  unable  to  execute  his  judgment  by  corporual 
seizure,  6cc.  The  plaintiif  took  a  rule  against  the  garnishees  to  show  cause 
why  they  should  not  comply  with  the  judgment  of  thecouit,aod  in  default  thereof, 
that  the  rule  should  be  rendered  absolute,  and  that  the  plaintiff  recover  of  them 
the  amount  of  his  judgment,  with  interest,  at  eight  per  cent,  &c.  See  Miss. 
Law.  They  failed  to  comply  with  the  rule  and  order,  and  judgment  was  ren- 
dered accordingly. 

When  the  plaintiff  once  obtains  judgment  against  the  defendant,  all  that  is 
required  is  to  obtain  an  order  on  the  garnishees  to  pay  over  the  funds  of  the 
defendant  in  their  hands.  18  L.  K.  405.  The  notes  of  the  bank  not  having 
been  deposited  in  couit,  the  judgment  against  the  garnishee  was  properly  ren- 
dered. 5  R.  R.  333.  The  appellants  have  not  complied  with  the  order  of 
appeal,  in  giving  bond  for  the  amount  required  by  law.  The  appeal  therefore 
should  be  dismissed  ;  if  not,  the  judgment  should  be  affirmed,  with  costs. 

Benjamin  and  Micou.,  for  garnishees,  contended :  The  entire  proceedings 
are  so  irregular  and  anomalous,  as  regards  the  garnishees,  that  it  is  difficult  to 
apprehend  in  what  single  step  taken  by  plaintiff'  they  can  be  supported.  The 
errors  are  apparent  on  the  face  of  the  record ;  but,  in  addition  to  these  irregu- 
larities, the  proceedings  are  indefensible  on  the  merits.  Let  us  first  examine 
the  questions  of  practice :  1st.  It  is  alleged  in  plaintifTs  rule,  and  shown  by 
the  act  of  mortgage,  that  the  debt  attached  or  attempted  to  be  attached,  was 
one  evidenced  by  promissoiy  notes.  On  the  execution,  the  same  debt  was 
sold  to  plaintiffs.  But,  both  the  attachment  and  execution  are  totally  irregular, 
because  the  notes  have  never  been  taken  into  possession  by  the  sheriff.  The 
notes  are  still  in  possession  of  the  Grand  Gulf  Bank,  and  no  valid  seizure  of 
them  has  yet  been  made.  Fivker  v.  Ballard,  2  Ann.  338.  Simpson  v.  AUctin^ 
7  Rob.  504.     Gobeau  v.  Carrollton  Company,  6  R.  R.  348. 

2d.  If  the  seizure  and  execution  were  valid  and  legal,  then  the  plaintiff,  by 
virtue  of  his  purchase  under  them,  became  owner  of  the  debt  due  by  the  gar- 
nishees to  the  bank.  The  proceedings  against  the  garnishees  as  such  were 
thereby  at  an  end.  They  were  out  of  court.  If,  after  having  bought  the  debt 
due  by  the  garnishees,  plaintiff  desired  to  collect  it,  he  could  only  do  so  by 
suing  them.  They  could  not  be  brought  into  court  by  a  rule,  and  the  attempt 
to  proceed  against  them  in  that  form  is  totally  irregular. 

The  whole  of  the  evidence  taken  on  the  trial  of  the  rule  is  in  the  record. 
The  rule  was  taken  to  show  cause  why  garnishees  should  not  pay  $5400,  and 
interest,  for  failing  to  deposite  notes  and  obligations  of  the  Grand  Gulf  Bank  to 
the  amount  of  $13,608  41.  This  rule  was  made  absolute,  without  a  particle  of 
testimony  as  to  the  value  of  the  Grand  Gulf  Bank  obligation.  In  do  point  of 
view  can  this  judgment  be  sustained.  If  the  obligation  of  the  garnishees  was 
to  deliver  a  certain  amount  of  obligations  of  the  bank,  the  creditor  can  obtain 
the  specific  performance  of  this  contract,  or  money  damages  for  the  breach  of  it. 
As  money  damages  were  claimed  in  this  case,  and  no  proof  of  damages  was 
made,  plaintiff  suould  have  been  non-suited.     Roberts  v.  Stark,  3d  Ann.  73. 
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If  the  obligMtioQ  be  considered  an  alternative  one,  or  to  pay  a  certain  amount  in     Marshall 
Grand  Gulf  notes,  or  in  cash,  then  the  judgment  should  have  been  in  tlie  form  q^.J*'  p 
settled  in  the  case  just  quoted.  Railroad' 

The  judgment  of  the  court  was  pronounced  by  ^^^  Bakkiko 

EusTis,  C.  J.  TViomas  M.  and  E,  D,  Newell  have  taken  an  appeal  from  a 
judgment  rendered  against  them  in  the  Court  of  the  Tenth  District  sitting  in 
the  parish  of  Tensas.  Gordon^  against  whom  judgment  was  also  rendered, 
filed  his  petition  of  appeal,  but  has  given  no  bond;  the  judgment  against  him  is 
consequently  final.  There  is  a  motion  to  dismiss  the  appeal  made  by  the  counsel 
for  the  appellee,  on  the  ground  that  the  appeal  bond  is  not  for  a  sum  sufficient 
to  operate  a  stay  of  execution.  The  bond  being  for  a  sufficient  sum  to  cover 
all  reasonable  costs,  the  appeal  stands  with  the  right  of  the  plaintiff  to  take  his 
execution,  in  the  event  of  the  bond  being  insufficient  in  amount  to  stay  it. 
Ralph  V.  Hoggatt,  2d  Ami.  462.  Lemst  Executor^  v^  Splane,  2d  Ann.  755. 
The  motion  to  dismiss  therefore  fails. 

It. appears,  that  on  the  21  st  June,  1844,  in  the  late  Court  of  the  Seventh 
District  sitting  in  the  parish  of  Tensas^  the  plaintiffs  having  recovered  judgment 
against  the  defendant  hi  this  suit,  the  Grand  Gulf  Railroad  and  Banking 
Company,  took  a  judgment  against  the  appellants,  who  were  garnishees.  By 
this  judgment,  a  privilege  on  certain  debts  due  the  defendants  by  the  garnishees 
was  decreed,  which  were  ordered  to  be  sold,  to  satisfy  the  judgment  against 
the  defendant ;  it  then  went  on  to  decree  the  garnishees  to  be  indebted  to  the 
defendants  in  certain  sums  payaUe  in  notes  or  obligations  of  the  banking  com- 
pany, and  that  the  notes  by  which  the  debt  to  the  bank  was  created  be  held 
subject  to  execution,  or  other  order  of  the  court. 

On  the  20th  of  Mareh,  1849,  the  district  court  sitting  in  the  parish  c^  Tensas, 
rendered  the  judgnUmt  from  which  the  present  appeal  is  taken.  By  this 
judgment  t|^e  plaintiff  recovers  from  the  appellants  and  their  co-garnishee 
Oordon  **  in  solido^  and  in  current  funds,"  the  sum.  of  $5400,  with  interest 
at  eight  per  cent,  from  May,  1838,  and  costs ;  he  was  subrogated  to  the  rights  of 
the  banking  company  in  a  certain  mortgage,  by  which  the  notes  of  the  appel- 
lants were  secured,  and  the  property  mortgaged  was  ordered  to  be  sold  to  satisfy 
the  plaintiflPs  debt.  This  judgment  was  rendered  against  the  appellants  on  an 
order  of  court  nisi,  that  they  pay  or  deposit  in  court  the  amount  of  their  in- 
debtedness to  the  banking  company,  or  in  default  thei*eofr  that  the  plaintiff  recover 
from  them  the  amount  of  his  debt,  with  privilege  on  the  property  attached. 
We  know  of  no  warrant  of  law  for  a  judgment  by  which  a  plaintiff  is  decreed 
to  recover  in  current  funds  a  debt ;  the  formula  is  entirely  without  precedent, 
and  inadmissible* 

The  proceedings  of  the  plaintiff  are  under  the  original  garnishment,  and  must 
be  conducted  according  to  the  laws  regulating  attachments.  The  article  265  of 
the  Code  of  Practice  provides  for  the  remedy  of  the  attaching  creditor  against 
property  attached,  and  the  power  of  courts  over  garnishees,  withholding 
attached  property,  is  certainly  adequate  to  the  full  enforcement  of  the  creditor's 
right.  The  plaintiff  has  his  judgment  of  June,  1844.  The  garnishees  have 
the  right  .to  requiro  his  proceedings  in  garnishment  to  be  regular,  and  in  con- 
formity with  law. 

It  is  therefore  decreed,  that  the  judgment  of  the  court  below  be  reversed,  as 
to  the  said  appellants  Tliomas  M.  and  E.  X>.  Newell ;  and  it  is  further  decreed, 
that  unless  within  thirty  days  after  the  present  decree  becomes  finnl  in  this 
court,  the  said  sppellants,  or  either  of  them,  shall  produce  and  file  in  the  court 
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Marshall     below  notes  or  obUgatioDfl  of  the  said  Grand  Gatf  Railroad  and  Banking  Com- 

Grand  Gulf  pADy«  to  an  amount  equal  to  the  Bums  following,  to  wit,  the  sum  of  $10,538  41, 

Railroad     ^^^  ^^  further  sum  of  83070  with  interest  on  said  last  named  sum  at  the 

AHD  BAtfKINO 

CoMPAHT.  rate  of  eight  per  ceotum  per  annum,  from  the  8th  day  of  June,  1838,  until 
paid  and  costs  of  this  suit,  the  said  plaintiff  have  leave  forthwith,  after  the  expi- 
ration of  said  delay,  to  issue  execution  against  the  said  Thomas  M.  and  E.  1>. 
Newell  in  solido,  for  the  sum  of  85400,  with  interest  at  the  said  rate  of  eight 
per  centum  per  annum,  from  the  8th  June,  1838,  until  paid,  and  costs  of  this 
suit  in  the  court  below ;  the  said  principal  sum,  interest,  and  costs,  to  be  made 
and  collected  iu  lawful  money  of  the  United  States;  and  it  is  further  decreed, 
that  the  plaintiff  pay  the  costs  of  this  appeal. 


Municipality  Number  One  v.  Adam  Young  et  al. 

The  act  of  3d  of  April,  1832,  for  the  opening  of  streets,  antfiorised  the  expropriation  of  pro- 
perty for  that  parpote  nnder  certain  circumstances,  bat  in  order  to  do  so  the  power  to  cany 
out  the  guaranties  and  requisitions  of  the  law  mast  be  complete  in  the  corporation  seeking 
to  enforce  the  right. 

By  the  act  of  8th  of  March,  1836,  for  the  division  of  the  city  of  New  Orleans,  the  centre  of 
Esplanade  street  was  made  the  boundary  between  the  First  and  Third  Monicipalities. 
The  First  Manicipality  has  not  the  right  alone  to  expropriate  private  property  for  the  open- 
ing of  Esplanade  street. 

APPEAL  from  the  First  District  Court  of  New  Orleans,  McHenry,  J. 
Preaux,  for  the  plaintiff.     Collins,  Blache,  Lockett  and  Goold,  for  defen> 
dants  and  opponents.     The  judgment  of  the  court  was  pronounced  by 

EusTis,  C.  J.  This  is  an  appeal  from  a  decree  of  the  Court  of  the  First 
District  of  New  Orleans,  dismissing  their  oppositions  to  a  tableau  of  assessment 
and  estimate  made  by  the  commissioners  appointed  for  the  opening  of  Esplanade 
street,- under  the  act  of  1832,  entitled  an  act  regulating  the  opening,  laying  out, 
and  improving  streets,  &c.     Acts  of  1832,  p.  132. 

This  act  conferred  the  power  on  the  old  corporation  of  New  Orleans,  under 
certain  judicial  proceedings,  to  appropriate  land  for  the  public  use  for  the  pur- 
pose of  laying  out  and  opening  streets,  squares,  and  public  places.  On  the  divi- 
sion of  the  city  in  1836,  the  middle  of  Esplanade  street  was  established  as  the 
dividing  line  between  the  First  and  Third  Municipalities ;  so  that  the  jurisdiction 
of  the  First  Municipality  does  not  extend  beyond  that  line. 

It  is  plain,  that  the  act  of  1832  can  only  be  canned  into  effect  by  a  corporation 
whose  jurisdiction  extends  to  both  sides  of  the  street  to  be  opened,  and  which 
has  the  power  to  receive  the  abandonment  of  any  lot  not  exceeding  four  acres, 
part  of  which  may  be  taken  for  the  public  use.  The  right  to  abandon  such  whole 
lots  is  guaranteed  to  the  owner  by  the  5th  section.  The  power  to  assess  the 
property,  or  to  receive  the  abandonment  of  lots  situate  on  the  eastern  side  of  tbe 
street  it  is  not  pretended  the  First  Municipality  possesses.  It  is  impossible  to 
proceed  under  this  act,  unless  the  power  to  carry  out  its  guaranties  and  requisi- 
tions is  complete  in  the  corporation  seeking  to  appropriate  private  property  to 
public  use.  Whether  the  union  of  the  two  municipalities  in  proceedings  for  the 
opening  of  this  street  could  be  mRintained,  is  a  question  not  before  us. 

The  judgment  of  the  district  court  is  therefore  reversed;  and  it  is  further 
ordered,  that  the  proceedings  against  the  propeity  of  the  opponents  and  appel- 
lants be  dismissed,  with  costs  in  both  courts. 
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Pierre  Boulat  v.  Municipality  Number  One. 

Where,  under  the  act  of  3d  of  April,  1832,  for  the  opening  of  streets,  &c.,  the  owner  aban- 
dons a  lot  and  dain&s  the  assesed  value,  and  the  proceedings  are  afterwards  homologated, 
die  property  belong  to  the  corporation,  which  has  a  right  to  take  possession  of  it,  and  the 
former  owner  is  a  judgment  creditor  for  the  value  assessed. 

APPEAL  from  the  Third  District  Court  of  New  Orleans,  Kennedy f  J. 
Budd,  Caslera  and  Barthcx  for  plaintiffs.     Preaux^  for  defendant.    The 
judgment  of  the  court  was  pronounced  by 

EusTis,  C.  J.  The  plaintiff  is  the  owner  of  a  lot  fronting  on  the  Carondelet 
walk.  In  the  judicial  proceedings  instituted  by  the  municipality  for  the  opening 
of  the  said  walk,  a  portion  of  the  petitioner's  lot  being  necessary  thereto,  the 
whole  of  the  petitioner's  lot  was  appraised  at  the  sum  of  fourteen  hundred  dol* 
lars,  under  the  act  of  1832,  for  the  opening  of  streets  in  New  Orleans.  Under  the 
6th  section  of  said  act,  the  said  plaintiff  abandoned  his  lot  to  the  municipality. 
The  tableau  of  assessment  was  afterwards  homologated,'  and  the  judicial  pro- 
ceedings cbsed.  In  those  proceedings,  the  plaintiff  prayed  for  judgment  against 
the  municipality  in  conformity  with  the  law  ;  and  although  the  tableau  has  not 
been  brought  up  before  us,  we  presume  that  the  proceedings  were  in  conformity 
to  the  statute.  Under  this  section  of  the  act,  by  virtue  of  these  proceedings 
the  lot  became  the  property  of  the  corporation,  which  was  thereby  put  in  the 
place  of  the  owner,  who  becomes  the  judgment  creditor  of  the  corporation. 

The  corporation  had  a  right  to  take  possession  of  the  lot,  which  the  petitioner 
had  thus  tmnsferred ;  and  as  it  is  the  act  complained  of  by  the  petitioner  in  this 
suit,  he  has  no  action  against  the  corporation  on  that  account. 

The  other  parties  made  defendant  in  this  suit  not  having  appealed,  no  change 
can  be  made  in  the  judgment  against  them. 

It  is  therefore  decreed,  that  the  judgment  of  the  district  court  againat  the 
appellant.  Municipality  Number  One,  be  annulled  and  reversed ;  the  plaintiff's 
petition,  as  to  the  appeUant,  being  dismissed,  with  costs  in  both  courts. 


Canal  Bank  v.  Henry  Holland  et  al. 

Where  the  charter  of  a  company  directs  the  mode  in  which  stock  in  it  shall  be  taken,  and 
stock  is  issued  by  the  company  in  contravention  of  the  regolations  imposed  by  the  charter 
to  a  purchaser  who  executed  liis  note  therefor,  when  sued  on  the  note  he  cannot  set  up 
as  a  defence  the  violation  of  the  charter  in  the  sale  to  him.  If  other  stockholders  do  not 
complain  of  the  sale  to  him  he  cannot  set  up  his  own  wrong  in  his  defence. 

APPEAL  from  the  Fourth  District  Court  of  New  Orleans.  Strawbridge,  J. 
E.  A,  Bradford,  for  plaintiff.  J.  Gedge,  for  defendant.  Miles  Taylor,  for 
Mexican  Gulf  Hailroad  Company.  E.  L.  Goold,  for  warrantor.  The  judgment 
of  the  court  was  pronounced  by 

RosT,  J.    The  defendant,  Holland^  subscribed  a  note  for  the  sum  of  $5000 
payaUe  twelve  montha  after  date  to  the  order  of  the  comptroller  of  the  Mexican 
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Caval  Bahk.  Gkilf  Railway  Company,  for  value  receiyed  in  stoek.    That  note  was  dkconnted 
HoLLAiTD.     ^y  ^o  plflintifflB  in  the  nraal  conne  of  bnainesa.     It  was  protested  for  non-pay- 
ment at  maturity,  and  notice  of  the  protest  was  given  to  the  company.    The 
object  of  this  suit  is  to  recover  the  amount  of  the  note  from  the  drawer  and 
endorsers. 

The  railway  company  made  no  defence.  Holland  admitted  his  signature 
to  the  note,  but  averred  that  it  was  null  and  void,  on  the  following  grounds:  Isf. 
That  the  note  was  obtained  by  fraud  and  false  representation,  without  any  con- 
sideration. 2d.  That  the  railway  company  proposed  through  their  agent  or 
broker  that  he  should  take  shares,  representing  that  the  railroad  should  be  carried 
to  a  point  ai  least  twenty  miles  beyond  its  then  terminus,  and  that  the  stock 
should  be  a  stock  paying  eight  per  cent.  3d.  That  it  was  agreed  that  he  shouM 
make  his  note  for  the  amount  of  stock  he  should  take ;  that  it  was  to  be  paid  in 
twelve  months,  and  should  be  renewable  for  six  and  twelve  months  longer ;  and 
that  it  should  then  be  null  and  the  agreement  cancelled  if  these  promises  and 
conditions  were  not  fulfilled  and  performed.  4th.  That  Conrey,  the  president 
of  the  company,  and  Gordon^  one  of  the  directors,  combined  to  procure  the  note 
for  their  own  use  and  benefit. 

The  defendant  prayed  that  the  railway  company,  PeUr  Conrey,  and  the 
Executors  of  Alex,  Gordon^  who  had  died  before  that  time,  might  be  cited  and 
made  parties  to  the  suit;  and  should  judgment  be  rendered  against  him,  Utat 
the  same  judgment  might  be  rendered  in  his  favor,  and  in  solidum  against  these 
parties,  reserving  all  his  rights  for  damages  against  them. 

Peter  Conrey  and  the  Executors  of  Gordon  filed  general  denials;  the  rail- 
way company  also  filed  a  general  denial,  and  further  answered  that  it  is  true 
they  agreed  that  the  note  sued  on  should  at  maturity  be  renewed,  one  half 
for  six  months  and  the  other  half  for  twelve  months,  if  the  defendant  desired  it. 
But  that  he  never  notified  them  of  his  desire  to  renew  on  the  terms  agreed  upon, 
nor  did  he  tender  the  notes  he  was  to  ^ve  in  renewal. 

The  judgment  of  the  district  court  was  in  fiivor  of  the  plaintiffs,  agptinst  each 
of  the  defendants  for  the  amount  claimed,  and  in  favor  of  the  Mexican  Grulf 
Railway  Company,  Peter  Conrey,  and  the  Executors  of  Crordon^  on  the  call  in 
warranty,  reserving  alt  claims  and  rights  of  the  defendant  flelland  for  damages 
against  all  or  any  of  them.     Holland  has  appealed. 

We  concur  fully  in  the  opinion  of  the  district  judge,  that  there  is  nothing  in 

the  record  to  show  that  the  plaintiffs  are  not  the  bond  fide  holders  of  the  note 

sued  on,  and  that  the  negotiability  of  a  note  is  not  affected  by  the  fact  that  it 

shows  on  its  face  the  nature  of  the  consideration  for  which  it  was  given,  provided 

«        that  consideration  be  lawfu]. 

The  defendant's  counsel  urges  that  the  consideration  stated  in  this  note  is 
unlawful,  on  the  following  grounds :  1st.  That  the  charter  of  the  railway  com- 
pany is  a  pubUc  law,  of  which  the  plaintiff  cannot  plead  ignorance.  2d.  That 
the  9th  section  of  that  act  says,  that  the  books  of  subscription  for  stock  shall 
remain  open  during  twenty  days,  and  that  this  delay  having  expired  when  the 
stock  in  controversy  was  sold  to  the  defendant,  the  sale  was  illegal  and  void. 
3d.  That  (he  4th  section  of  the  same  act  provides  that  two  doOars  per  share 
shall  be  paid  at  the  time  of  subscribing,  and  the  remainder  at  such  times  as  the 
president  and  directors  shall  appoint ;  provided  that  no  more  than  ten  dollars  m 
share  shall  be  called  in  at  any  one  time ;  and  provided  also  that  thirty  days  notice 
in  two  newspapers  printed  in  New  Orieans  shall  be  given  for  the  payment  of  eadi 
installment ;  and  that  a  sale  of  stock  at  twelve  months*  credit,  renewable  for  ais 
and  twelve  months  bnger,  is  in  direct  violatbn  of  this  section. 
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It  is  shown  that  there  was  stock  already  taken  and  in  market  when  the  aub-  Cajial  Bank 
9cnpt\on  books  were  re-c^ned ;  and  the  note  doee  not,  on  its  face,  show  fcur  Hollakp. 
which  of  the  two  kinds  of  stock  it  was  given.  Bat  if  it  did,  the  informality 
oomptained  of  is  one  of  which  the  other  stockholders  could  done  take  advantage; 
and  they  have  not  done  so.  The  defendant  is  now  in  the  undisturbed  possession 
of  the  stock  purchased  by  him,  and  has  made  no  offer  to  return  it.  It  would 
be  against  good  conscience  to  release  him  from  the  obligatbn  of  his  contract 
while  he  retains  the  consideration  of  it.  If  the  charter  of  the  company  was  a 
public  act,  he  also  is  presumed  to  have  known  it  when  he  induced  the  company 
to  disregard  its  provisions.  If  the  subscriptbn,*as  made,  was  illegal,  about  which 
we  express  no  opinion,  he  was  the  cause  of  the  unlawful  act,  and  cannot  be 
permitted  to  take  advantage  of  his  own  wrong. 

We  adopt,  also,  the  interpretation  put  by  the  district  judge  on  the  promise 
of  the  company  to  renew  the  note  at  six  and  twelve  months.  Under  the  com- 
mon acceptation  of  this  phrase,  the  note  was  to  be  replaced  by  two  others,  each 
fi>r  one  half  of  the  amount :  one  payable  at  six,  and  the  other  at  twelve  months. 
The  defendant,  not  having  tendered  notes  of  that  description,  is  bound  on  his 
original  contract. 

The  last  ground  alleged  is  in  relation  to  the  call  in  warranty.  The  defendant 
alleges  that  the  company  is  liable  to  him  on  account  of  its  misrepresentatbns  as 
to  the  prolongation  of  the  railroad  and  the  value  of  the  stock,  and  its  promise  to 
return  the  note  if  those  representations  were  not  verified. 

The  evklence  adduced,  if  it  was  properly  before  the  court,  and  in  itself  satis- 
Ibctoiy,  does  not  support  those  allegations.  The  defendant  and  his  witness 
seem  to  have  considered  Mr.  OorcUm  as  the  railway  company.  He  was 
merely  a  stockholder,  and  his  representations  cannot  bind  the  corporation.  There 
is  nothing  in  the  record  to  substantiate  the  charge  that  Conrey  and  Gordon  com- 
bined to  procure  the  note  for  their  own  use  and  benefit.  The  proceeds  of  it 
appear  to  have  been  applied  to  a  debt  of  the  company. 

The  judgment  is  affirmed,  with  costs. 


Edmund  P.  Dwight  t;.  Theodule  Richard. 

The  qaeitkm  of  oontiniuuice  cannot  be  ooniidered  by  the  Bapreme  Court  where  there  has 
been  do  MU  of  ezceptiona  taken  to  the  mling  of  the  court  of  the  first  initasce. 

A  porehftAer  who  knew,  at  the  time  of  the  porchaie,  of  the  exiatence  of  oat«tanding  conflic- 
ting dftims,  cannot  refate  payment  of  the  price  on  account  of  those  claims.    C  C.  3935. 

Where  a  plat  of  a  survey  was  annexed  to  inteTTogatories,  and  filed  in  the  clerk's  office,  it 
is  not  necessary  that  a  copy  of  the  plat  should  also  be  served  on  the  opposite  party  to 
render  the  cTidenee  taken  ander  the  interrogatories  admissible. 

Where  sa  order  of  seixnre  and  sale  issued  for  the  payment  in  cash  of  one  of  the  installments 
past  dae,  and  ibr  the  installments  to  become  due,  and  before  the  sale  a  second  installment 
fell  due,  for  the  payment  of  which  a  second  order  of  seizure  and  sale  was  issued  upon  both 
orden  being  enjoined,  the  court  dissolved  the  injunction,  and  decreed  that  the  property 
should  be  sold  for  cash,  all  &e  installments  having  in  the  meantime  fallen  doe. 

APPEAL  fiom  the  Dtetrict  Court  of  Assumption,    Randall^   J.     W.    C. 
Dwight  filed  a  brief  for  i^ntifif  in  injunction.     C.  A.  Johnson^  for  defen- 
dant.    The  judgment  of  the  court  was  pronounced  by 
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jy^^ruMT         SlivblLv  3.    Hie  int  subject  preeented  for  our  coiuidentioo  by  the  eppel- 
RicuAftD.     luit  is  tiie  refoMi  of  tlie  oonit  befew  to  grant  a  contiDiiaiice.    Ilie  mlhig  of  die 
emut  belew  cumot  be  enquired  into  here,  die  peHy  not  hsTing  taken  a  bill  of 
•xeepCkme  tn  die  mling  of  die  oomt.    See  die  case  of  Florance  r.  Yi»rk. 

One  of  die  gnmnda  of  injnaction  was,  diat  die  plaintiff  had  been  disquieted 
in  his  possession  of  die  pioperty  bouglit  from  die  defendant,  and  had  just  reason 
lo  fear,  dnt  he  would  be  futther  disquieted.  Therefore  he  aOeged,  that 
he  had  a  right  to  suspend  die  payment  of  the  price  until  restored  to  quiet  pos- 
ssssion,  or  untfl  securiQr  was  furnished  against  evicdon. 

If  appears  that  the  plaintiff  is  owner  of  a  large  tract  of  land,  only  a  portion 
«f  which  was  purchased  ftom  die  defendant.  Tliere  has  been  some  disturbance 
of  the  plsindff*s  possession  of  some  portion  of  Che  tract  purdiased  from  odiers ; 
but  we  fold  no  such  eridence  touching  a  disturiiance  of  possession  of  that  portion 
purchased  lium  the  defendant,  as  would  authorise  m  reduction  of  the  price,  even 
if  the  plsintiff  was  entitled  to  a  reduction  under  the  deed. 

It  appean  from  the  evidence  in  die  cause,  that  there  are  outrtanding  claims, 
which,  if  legal,  would  conflict  with  a  small  portion  of  the  tract  bought  from  the 
defendant.  No  actual  disturbance  from  these  claimants  is  shown ;  and  even  if 
the  party  had  proved  any  reasonable  apprehensbns  of  disturbance  by  diose 
claimants,  we  oould  not  permit  him  to  suspend  the  payment  of  the  price,  or 
require  security ;  because  it  is  shown,  that  at  the  time  of  his  purchase  he  Itnew 
the  existence  4d  these  outstanding  pretensioiis.  See  C.  C.  2535.  Whether 
the  parol  evidenee  going  to  prove  that  knowledge  was  admisnble  for  the  purpose 
of  estsblishing  an  absence  of  right  in  the  buyer  to  claim  a  restitution  of  price  in 
ease  <ff  actual  eviedout  is  a  question  which  was  much  discussed  in  the  arguments 
of  counsel,  but  upon  which  we  consider  an  opinion  unnecessary.  The  objections 
made  to  the  competency  of  the  witness  appear  to  us  untenable ;  and  we  see  no 
reason  to  question  his  credibilify.  We  may  add,  that  his  testimony,  on  the  sooro 
of  credibility,  is  aided  by  the  guarded  and  peculiar  hnguage  of  the  deed  of  sale. 

The  tesdmony  of  this  witness  was  taken  under  commission,  and  an  objection 
was  made  to  its  reception  at  the  trial,  because  a  copy  of  the  plat  of  survey, 
nOnded  to  in  the  interrogatories  and  annexed  to  them  by  the  defendant,  was  not 
•erved  with  the  Interrogatories  upon  the  plaintiff  before  the  commission  issued. 
When  the  interrogatories  were  filed  in  the  clerk^s  office,  the  plat  of  survey  was 
tied  with  them.  It  was  there  open  to  the  inspection  of  the  plaintiff,  who  resided 
in  the  parish.  We  know  of  no  rule  requiring,  in  sudi  case,  a  service  of  a  copy 
of  a  document  annexed  to  interrogatories ;  and  it  seems  to  us,  to  exact  it  would 
be  imposing  unnecessaiy  expense  upon  the  litigants.  There  might  be  a  pro- 
priety in  such  a  requisition  where  the  document  was  not  put  on  file.  But  upon 
this  point  an  opinion  is  unnecessary. 

The  plaintiff  on  a  previous  occasion  enjoined  the  execution  of  the  writ  of 
■eisore  and  sale  obtained  by  iUc^an^.  4diAnn.  240.  This  writ  remained  sus- 
pended ;  and  after  the  dissolution  of  the  injunction  the  sheriff  was  proceeding 
to  sell  under  the  old  writ.  Some  installments  had  become  4ue  in  the  meantime. 
We  are  not  prepared  to  say  that  this  would  have  prevented  the  sheriff  from 
proceeding  solely  under  that  writ.  But  the  creditor  seems  to  have  assumed 
that  it  would*  and  obtained  a  new  order  of  seizure  and  sale  for  the  instaOments 
matured  since  the  issuing  of  the  former  writ.  A  state  of  confusion  was  thus 
produced,  and  it  would  seem  dwt  the  complaint  of  irregularity  set  up  in  the 
petition  was  not  unfounded.  The  sheriff  had  already  advertised  under  one  writ* 
and  gtven  notice  that  he  would  proceed  to  advertise  luder  the  edier ;  and  the 
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only  oooclnsion  to  which  we  can  come  is,  that  there  wm  in  intention  to  have  I>^>«ht 
two  different  sales.  This  is  the  only  reason  which  induces  ns  to  refuse  the  EiCHAsn. 
creditor  damages;  and  consequently  to  reverse  the  judgment  of  thecouxt  below. 

If  we  had  not  concluded  to  reTerse  the  judgment  on  other  grounds,  we  should 
probably  haye  disregarded,  under  the  rule  dt  mwim%$^  the  claim  to  enjoin,  on 
account  of  an  item  of  $47  30,  costs  of  the  appeal  in  Jhnght  y.  Richard^  4th 
Ann.  240,  which  are  set  up  in  compensation,  especially  as  no  presentation  of 
the  claim  and  demand  of  payment  were  shown.  As  the  matter  stands,  we  wUl 
give  the  party  relief  for  that  item ;  and  wiD  endeavor  by  our  decree  to  obviate 
any  further  delay. 

It  is  therefore  decreed,  that  the  judgment  of  the  district  court  be  reversed  t 
and  it  is  further  decreed,  that  the  property  described  in  the  deed  of  sale  made 
by  Theodule  Richard  to  Edmund  P.  DwigkU  whereof  a  copy  is  of  record  io 
this  cause,  and  which  was  passed  before  Albert  Duffell^  recorder,  on  the  30th 
March,  1847,  be  seised  and  sold  to  pay  to  the  said  TT^eodvle  Ridutrd  the  SDme 
following,  to  wit :  the  sum  of  $2033  33,  with  interest  thereon  at  the  rate  of  eight 
per  cent  per  annum  from  the  30th  May,  1847,  until  paid;  the  further  sum  of 
$1500  with  interest  at  the  like  rate  thereon,  from  the  1st  September,  1847;  the 
further  sum  of  $781 14  with  interest  at  the  like  rate  thereon,  from  the  7th  Augui^ 
1849,  until  paid ;  (this  last  named  sum  being  the  balance  of  the  third  installment 
of  price,  after  deducting  $47  30,  costs  of  the  former  appeal;)  the  further  sum 
of  $803  with  interest  at  the  like  rate  thereon,  from  the  Ist  March,  1850,  together 
with  the  costs  of  executing  this  decree.  And  it  is  further  decreed,  that  the 
costs  of  this  suit,  (No.  177,)  already  incurred  in  the  District  and  Supreme 
Court,  and  also  the  costs  in  suit  No.  172  be  paid  by  the  said  defendant,  Tk$oduU 
Richard. 


Elizabeth  Blanchard  et  al.  v.  J.  Allain  et  al. 

If  antti  ftandB  by  and  is nknt  wlifle  hii  own  property  ia  hmag  aold,  and  aoflbn  anodMT  Is 
beoome  the  purchaser,  he  is  estopped  from  disputing  the  title  thas  ac4|mred ;  and  his  heirs 
and  those  claiming  under  him  are  likewise  estopped. 

APPEAL  from  the  District  Court  of  Iberville,  NuAolU,  J.  Z.  Lahataft,  for 
plaintiffs.  C  J.  Jchnton,  for  defendants.  The  judgment  of  the  oonit  wae 
pronounced  by 

RosT,  J.  This  was  originally  a  suit  for  slander  of  title,  which  the  adTerss 
tide  set  up  by  the  defendants  has  changed  into  a  petitory  action.  The  plaintiffe 
pleaded  prescription  against  the  title  thus  set  up ;  and  judgment  haring  been 
rendered  in  their  faTor,  the  defendants  appealed. 

The  material  fiicts  of  the  case  may  be  briefly  stated  as  fellows :  OHvier  BUm* 
chard  was  the  owner  of  a  tract  of  land  fronting  on  the  Mississippi  rirer,  and 
having  a  double  concession.  In  1810,  he  sold  to  his  brother,  Victor  Blant^rd^ 
the  lower  half  of  the  double  concession.  The  purchaser  did  not  take  actual 
possession  of  the  land;  and,  in  1818,  Olivier  sold  to  Isidore  Blaw^iard  the  front 
concession,  according  to  his  title  and  his  pretensions  to  the  donUe  oonoeasion. 
Isidore  soon  after  died,  leaving  minor  heirs ;  and  in  1819,  the  whole  land,  asorigi- 
naUy  owned  by  Olivier  Blanehardt  was  inventoried  and  appraised  as  belonging 
to  his  succession.  This  inventory  was  made  in  the  presence  of,  and  signed  bft 
VictBT  Blanchard.    The  jroeis  verbal  of  the  delibefmtions  of  the  femily  meet- 
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Blamcharo   iog  held  to  decide  on  the  expediency  of  seiling  the  property,  was  also  signed  by 
Allaik.      ^i">*    "^^^  family  meeting  having  advised  the  sale,  it  took  place  accordingly,  and 
the  proces  verbal  made  thereof,  in  which  the  land  is  described  and  adjudicated 
as  it  was  inventoried,  is  also  signed  by  Victor  Blanckard. 

The  plaintiffs  contend,  that  if  there  should  be  any  donbt  as  to  the  extent  of 
land  conveyed  by  Olivier  to  Isidore,  under  the  designation  of  **  mes  pretentions 
^  la  double  concession,"  the  acts  of  Victor  Blanchard,  in  signing  the  proceedings 
alluded  to,  amount  to  a  recognition  of  title  in  Isidore  to  the  whole  tract,  and  con- 
sequently of  want  of  title  himself  to  any  portion  of  it.  He  relies  in  support  of 
that  position  on  the  cases  of  Marsh  v.  Smith,  5  R.  R.  516;  McMasters  v.  Atdia-' 
falaya  Bank,  Ist  Ann.  11 ;  Richardson  y.  Hyams,  1st  Ann.  287. 

The  defendants  and  warrantors,  in  reply,  make  the  following  points :  1st.  That 
in  the  cases  cited,  the  parties  who  had  induced  the  error  were  the  ones  who 
were  seeking  to  gainsay  their  own  deliberate  acts ;  while,  in  the  present  case, 
innocent  third  parties  are  seeking  to  repel  the  consequences  of  acts  much  leas 
significant  in  themselves,  and  for  which  they  are  in  no  manner  responsible.  2d. 
That  at  the  probate  sale  of  Isidore^ s  succession,  his  widow,  under  whom  the 
plaintiffs  claim,  became  the  purchaser  of  the  land,  and  that,  having  been  in  com- 
munity with  Isidore  at  the  time  it  was  acquired  from  Olivia,  she  was  the  owner 
of  one-half,  and  was  bound  to  know  the  extent  and  defects  of  her  title.  3d. 
That  Victor  Blanchard,  in  signing  the  proceedings,  was  totally  unconscious  diat 
any  rights  of  his  were  involved  in  them.  4th.  That  the  effect  of  these  acts  is 
to  be  judged  of  by  their  tendency  to  mislead  others,  and  that  the  question  is  not 
what  would  be  the  effect  generally  of  such  acts,  but  what  effect  had  diey  upon 
the  particular  purchasers  in  this  case. 

The  principle  invoked  by  the  plaintiffs,  and  recognised  by  the  decisions  to  which 
he  has  referred  us,  is,  that  if  a  man  stands  by  and  is  silent  while  his  own  property 
is  being  sold,  and  suffers  another  to  become  the  purchaser,  he  is  estopped  from 
disputing  the  title  thus  acquired ;  or,  in  other  words,  that  where  one,  by  hia 
words,  his  acts,  or  his  conduct,  wilfully  causes  another  to  believe  in  the  existence 
of  a  certain  state  of  things,  and  induces  him  to  act  on  that  belief,  so  as  to  alter 
his  own  previous  position,  the  former  is  concluded  from  averring  against  the 
latter  a  different  state  of  things  as  existing  at  the  same  time. 

Victor  Blanchard,  in  this  case,  was  present  at  the  judicial  sale,  and  was  not 
only  silent  when  the  land  now  claimed  was  sold,  but  became  a  party  to  the  pro- 
ds verbal  of  adjudication  without  explanation  or  reservation  of  any  kind.  The 
eventual  and  residuary  right  which  the  wife  of  Isidore  Blanckard  had  in  the 
property  of  the  community,  was  not  sufficient  to  affect  her  with  notice  of  the 
extent  of  the  title  given  to  her  husband  for  any  portion  of  it.  But  if  it  had  been, 
Victor  Blanckard  would  not  have  been  dispensed  thereby  from  opposing  the  sale 
and  asserting  his  title.  Had  he  done  so,  purchasers  would  have  been  put  on  their 
guard.  His  silence  induced  them  to  believe  in  the  state  of  things  presented  by 
the  inventory,  and  to  act  upon  that  belief  by  bidding  for  the  whole  land.  It  can- 
not be  doubted  that  this  silence  caused  the  purchasers  to  pay  a  higher  price,  and 
that  Victor  Blanckard  himself  would  be  estopped  from  averring  a  different  state 
of  things  as  having  existed  at  the  time.  It  is  well  settled,  that  if  the  party  him- 
self is  estopped,  his  heirs  and  those  claiming  title  under  him,  are  estopped  like- 
wise. 1  Greenleaf  *s  Evidence,  Nos.  23,  24,  and  notes.  FerreU  v.  Taylor,  9 
CniDch.  62. 

Moreover,  the  enunciation  in  the  proces  verbal,  that  the  land  sold  belonged  to 
the  succession  of  Isidore  Blanckard,  had  a  direct  reference  to  the  a<]yttdication, 
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and  by  an  express  provisioii  of  the  code,  that  act  forms  against  all  the  parties  to   Blarcbard 
it  a  presnmption  juris  et  de  jure  of  the  truth  of  the  enunciation.     That  pre-       Allaiv. 
sumption  cannot  be  affected  by  the  capacity  in  which  Victor  Blanchard  appeared 
in  the  act.     L.  C.  2235. 

The  judgment  is  affirmed,  with  costs. 


Same  Case — On  a  RB-HEARiNa. 

THE  judgment  of  the  court,  on  a  re-hearing,  was  pronounced  by 
RosT,  J.     A  re -hearing  was  granted  in  this  case  on  the  suggestion  of  the 
counsel  for  the  defendants,  that  there  was  land  enough  to  satisfy  the  claims  of 
all  parties.    The  case  has  been  elaborately  argued,   but  the  counsel  differ  on 
this  question  of  fact,  and  the  evidence  in  the  record  leaves  it  in  doubt. 

The  original  grant  of  the  front  tract  was  for  four  arpents  twenty-one  toisea 
and  four  feet,  with  such  an  opening  as  gave  to  the  double  concession,  at  the 
depth  of  forty  arpents,  a  front  of  over  nineteen  arpents.  The  grantee  sold  three 
arpents  ten  toises  and  two  feet  front  by  eighty  arpents  in  depth,  and  retained 
the  remainder.  The  case  turns  in  a  great  measure  upon  the  direction  of  the 
time  of  division  between  the  grantee  and  his  vendors,  and  that  time  is  not  shown 
in  the  record. 

So  far  as  there  is  a  conflict  between  the  plaintiffs  and  the  defendants,  we  adhere 
to  our  former  opinion,  that  the  plaintiff  have  the  better  title ;  but  if,  beginning  at 
the  upper  line,  there  is  more  than  thirteen  arpents  front,  the  defendants  are 
entitled  to  the  residue.  For  the  purpose  of  ascertaining  this  fact,  the  case  must 
be  remanded. 

It  is  therefore  ordered,  that  the  judgment  in  this  case  be  reversed,  and  the 
case  remanded  for  further  proceedings  acconling  to  law,  with  directions  to  the 
district  judge  to  cause  the  division  line  between  Pierre  Ooyer  and  the  plaintiffs« 
and  also  the  extent  of  the  front  of  that  portion  of  the  double  concession  which 
originally  belonged  to  Olivier  Blanchard  to  be  ascertained,  by  a  survey  made 
after  notice  to  the  parties  interested ;  and  should  the  double  concession  have  more 
than  thirteen  arpents  front,  then  to  cause  also  the  boundary  line  between  the 
plaintiffs  and  the  defendants  to  be  ascertained  and  fixed  by  a  survey  according  to 
the  rules  laid  down  in  the  opinion  of  the  court.  It  is  further  ordered  that  the 
plaintifiTs  and  appellees  pay  the  costs  of  this  appeal. 


5 

fl20   870 


J.  L.  Roberts,  for  the  use  of,  &c.  v.  Mrs.  M.  F.  Wilkinson  et  al. 

Hie  capacity  of  a  married  woman,  in  ordinary  caaei,  domiciliated  in  thia  State,  to  make 
oontracti  to  be  execated  in  another  State,  most  be  determined  by  the  laws  of  this  State ; 
the  rales  gaveraing  the  capacity  being  penontU  ataiutes,  especially  where  the  married 
woman  b  separated  in  property  from  her  hnsband. 

The  nullity  of  the  contract  of  the  wife,  resulting  ftonf  the  want  of  aathoriaation  on  the  part 
of  the  hniband,  rests  npon  tiie  same  rale  as  that  of  other  nallities,  which  are  in  the  interest 
of  persons,  and  strictly  relative.  Such  contracts  are  rendered  valid  by  the  sobseqaent 
ratification  <rf  both  husband  and  wife. 

47 
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RoBCRTfl       Tlie  ooncairence  of  the  hiubuid  with  the  wife,  in  the  execatioii  of  a  mortgage  to  lecore 
V*  the  payment  of  a  note  signed  by  her  without  hit  aathority,  is  a  rati6cation  of  her  oontraet, 

and  renderi  her  liable  for  the  note. 
A  married  woman,  aathorised  by  her  hniband,  may  become  surety  for  a  third  person. 
Where  a  note  is  given  to  a  bank  for  a  snm  of  money  payable  in  the  notes  of  the  bank,  it  is 
an  obligation  to  extinguish  so  much  of  the  bank's  liabilities  on  the  maturity  of  the  note ; 
in  default  of  which  judgment  wiU  be  given  for  the  full  sum  in  money. 

APPEAL  from  the  Fifth  District  Court  of  New  Orleaos,  Buchanan.  J. 
Clarke  and  Bradford^  for  plaintiff,  cootended :  This  suit  was  iostituted 
agaiost  the  defendants  as  joiot  and  several  makers  of  a  series  of  notes  in  fiivor 
of  the  plaintiff.  The  notes  are  dated  and  payable  in  the  State  of  Mississippi, 
and  are  secared  by  a  deed  of  trust  in  that  State,  and  by  a  mortgage  on  certain 
slaves  in  Louisiana.  The  judgment  of  the  court  below  dischargnd  Mrs,  Wil- 
kinson from  all  persona]  liability,  on  account  of  her  incompetency  to  execute  a 
promissory  note,  under  the  laws  of  Mississippi,  but  held  her  property  as  bound  by 
the  mortgage.  From  this  judgment  the  defendant,  Mrs,  Wilkinson^  has  appealed, 
and  the  plaintiff  has  joined  in  the  appeal,  and  prays  that  the  judgment  may 
be  amended  according  to  the  prayer  of  his  original  petition.  1st.  The  com- 
petency of  the  defendant,  Mrs,  IVUkinson,  is  governed  by  the  laws  of  Liouisiana, 
where  she  has  her  domicil.  Gamier  v.  Paydras,  13  L.  R.  182.  Augusta 
Insurance  Company  v.  Morton^  3d  Ann.,  and  cases  there  cited.  2d.  It  is 
•pparent,  from  the  whole  circumstances  of  the  case,  that  Robert  A,  Wilkinson 
luiew  and  approved  of  the  execution  of  these  notes.  The  consideration  of  the 
notes  is  stated  in  the  answer  of  Stark,  which  Mrs.  Wilkinson  specially  adopts 
as  her  own.  The  origin  of  the  notes  is  found  in  the  agreement  between  Uie 
phintiff  and  Stark,  uwler  date  of  March  28th,  1842.  It  is  evident  that  the 
notes,  although  purporting  to  have  been  executed  on  the  Ist  March,  1842,  was 
really  made  in  pursuance  of  said  agreement,  and  that  Mrs.  WUkins&n  has, 
with  the  knowledge  and  participation  of  her  husband,  adopted  and  complied  with 
said  agreement.  This  is  shown  by  his  concurrence  in  the  deed  of  trust  on  the 
29th  March,  1842,  to  secure  these  notes,  and  also  in  the  act  of  mortgage  annexed 
to  the  plain tifT^  petition,  passed  on  the  11th  April,  1842.  The  pUintiff  would 
further  refer  to  these  acts,  and  also  to  the  act  of  sale  from  Stark  to  Mrs. 
Wilkinson,  under  date  of  the  5th  December,  1842,  and  to  the  agreement  between 
them  of  the  same  date,  as  proof  that  he  approved  and  ratified  the  contract  of 
Mrs.  WUkinson,  in  virtue  of  said  notes.  1  Boileau,  166.  Gamier  v.  Poydras^ 
13  L.  R.  183.  Dalloz,  1843,  1st  part,  228.  3d.  But,  if  Mrs.  Wilkinson  is 
not  personally  liable  on  these  notes,  her  property  is,  unquestionably,  bound  for 
their  payment.     Kerr  v.  Wells,  2d  Ann.  832. 

/.  it,  Grymes,  for  the  defendants,  contended :  This  is  an  action  on  several 
promissory  notes.  The  defence  is,  the  incapacity  of  the  defendant  to  contract. 
The  first  point  to  be  decided  in  this  case  is,  by  what  law  are  the  rights,  duties, 
and  obligations  of  the  parties  to  be  regulated  ?  The  defendant,  Wilkinson, 
assumes  and  insists,  that  her  liability  should  be  tested  by  the  laws  of  Missis- 
sippi, or,  in  other  words,  by  the  common  law,  for  the  following  reasons  :  1st. 
Because  the  notes  sued  on  were  made  and  executed  in  the  State  of  Mississippi, 
and  are  payable  there.  2d.  Because  the  mortgage,  which  is  the  accessary 
contract,  though  executed  in  this  State  oontains.  a  clause  stipulating  that  it 
shall  be  subject  to  the  operation  of  the  laws  of  Mississippi.  Thus  subjecting  all 
the  transactions  between  the  parties  to  one  and  the  same  law,  vie  :  that  of 
Mississippi. 

As  a  general  principle  of  law,  the  defendant  thinks  it  is  most  clear,  that  her 
obligation  must  be  tested  by  the  laws  of  the  country  where  the  contract 
was  made,  and  where  it  was  to  be  executed.  1  L.  R.  542.  1st  Ann.  431. 
2  Howard  S.  C.  Rep.  612.  Story  Con.  Laws,  §  76,  103.  Ware's  Rep.  Poly- 
dore  V.  Prince,  Code  Practice,  art.  13.  C.  C.  art.  10.  This  principle  of 
law  is  clearly  established  by  the  foregoing  authorities,  and  when  applied  to  the 
promissory  notes,  on  which  this  action  is  brought,  most  cleeriy  shows,  that  their 
validity  or  binding  effect  upon  the  defendant  is  to  be  tested  by  that  law.  The 
subsequent  execution  of  the  mortgage  in  this  State  cannot  change  the  law  of 
the  principal  contract,  for  the  following  veiy  plain,  and  we  think  conclusive, 
reasons :  Ist.  Because  of  the  stipulation  in  tbat  contract  before  referred  to, 
which  is  as  follows :  **  The  grantors  reserve  to  themselves  the  right  and  privi- 
lege of  construing  the  said  contracts,  according  to  the  laws  of  Mississippi, 
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where  the  aaid  notefl  are  drawn  and  are  to  be  paid.    3d.  Because  the  pro-      Bobkbts 

miaaory  notes  are  the  principal  contract,  and  the  mortgage  only  the  acces-    \vi*xiHioii 

sary,  and  a  purely  accessary  contract  cannot  control,  change,  or  modify  a 

principal  one ;  it  must  fellow  and  partake  of  the  nature  of  its  principal,  and  if 

the  principal  be  a  nullity,  the  accessary  contract,  such  as  a  mortgage  to  secure 

its  performance,  is  a  nullity  also.     C.  C.  art.  1764,  3251,  3252.     3d.  Because 

the  act  of  mortgage  is  purely  and  simply  an  act  to  secure  the  payment  of  the 

notes,  according  to  their  tenor,  to  wit,  in  Mississippi ;  and,  therefore,  the  act 

itself  is,  according  to  well  established  principles  of  law,  to  be  construed,  and  its 

force  and  effect  regulated,  by  that  law ;  and  this  principle  is  sanctioned  and 

established  by  the  positive  provisions  of  the  Louisiana  Code.    L.  C.  art.  10. 

If  we  have  succeeded  in  establishing  the  position,  that  all  the  contracts  between 
the  plainUff  and  the  defendant,  Wilkintan^  are  to  be  governed  and  regulated 
by  the  common  law,  then  the  next  enquiry  will  be,  as  to  the  binding  effect  of 
that  contract  upon  her.  7?his  we  consider  as  most  clearly  settled  by  tiie  follow- 
ing authorities:  Davis  v.  Foy,  7  Sroede  &  Mar.  64.  Frost  v.  Doylt^  lb.  68. 
Btrry  v.  Biund^  lb.  77.  Story  on  Prom.  Notes,  §  85,  87, 185,  189.  6  Wen- 
dell, 17.  5  Day  Rep.  505.  4  Howard,  S.  C.  242.  2  Kenfs  Com.  166. 
168.  1  Bayly  South  Car.  Rep.  184.  Doty  v.  MUcktU  9  Smede  and  Mar.  2d 
Kent's  Com.  167,  168,  5th  ed.,  note  to  page  166.  Rttd  v.  Lumar,  1  Stobart's 
£q.  Rep.    Montgomery  v.  Agricultural  Bank,  10  Smede  (c  Mar. 

All  the  property  mortgaged  was  either  acquired  by  the  defendant  in  Mis- 
sissippi, before  marriage  or  during  her  marriage,  and  was  never  settled  within 
the  meaning  or  scope  of  any  of  the  authorities  quoted,  and  could  not  be  con- 
veyed or  mortgaged,  but  in  the  manner  provided  by  the  laws  of  Mississippi. 
Story  Con.  Laws,  ^  259,  260.  6  Wendell,  20.  Howard  &  Hut.  Digest  of 
Miss.  Laws,  cap.  7,  p.  344  ;  cap.  15,  p.  346 ;  cap.  19,  p.  347,  332. 

If  we  should  have  been  unsuccessful  in  our  efforts  to  show  that  the  validity 
of  this  contract  is  to  be  tested  by  the  laws  of  Mississippi,  it  will  be  necessary 
to  enquire  how  fer  it  is  binding  upon  the  defendant,  WiLkins<m^  under  the 
Louisiana  law.  The  laws  of  this  State  render  married  women  incapable  of 
contracting,  without  the  authorization  of.  their  husbands.  C.  C.  art.  124,  131, 
1775,  1779.  Poth.  Trait  de  Poisance  Marital,  No.  3.  Code  Nap.  Art.  217. 
The  notes  in  question  were  executed  in  Mississippi,  and  made  payable  there, 
fer  aught  that  appears  in  the  record,  in  the  absence,  and  without  the  participa- 
tion or  knowledge,  of  the  defendant's  husband.  They  are  the  principal  contract, 
and  are  void  by  the  laws  of  both  Mississippi  and  Louisiana.  But,  it  is  insisted 
by  the  plaintiff's  counsel,  that  the  subsequent  execution  of  a  mortgage  to  secure 
the  payment  of  the  notes,  supplies  the  want  of  the  authorization  of  the  hus- 
band ;  we  say,  it  does  not,  for  many  reasons.  Ist.  The  principal  contract  was 
a  nullity ;  in  its  inception  a  positive  and  radical  nullity.  The  accessary  contract 
must  follow  the  nature  of  the  principal,  and  so  far  from  imparting  to  it  any 
additional  force  or  vigor,  must  fall  with  it.  This  is  positive  legislation.  Civil 
Code,  arts.  1764,  3251,  3252.  2d.  Admitting  that  the  radical  vice  in  the  prin- 
cipal contract  could  be  cured  by  the  accessary  contract,  it  cannot  be  tacitly 
done,  or  by  mere  inference;  it  must  be  express,  with  a  full  knowledge  of  the 
existence  of  the  vice,  either  of  law  or  fucU  and  an  unequivocal  intention  to 
renounce  or  cure  it.  Civil  Code,  article  2252.  4  Dess.  712,  713,  714.  1 
McCOrd.  338,  391.  3  Yerger,  369.  1  Russ.  dc  Mylne,  418.  1  Beat.  413. 
DalloK  Jur.  (General  du  Royaume,  1833t  P*  113* 

In  this  act  of  mortgage,  no  mention  is  made  of  any  vice  or  nullity ;  no  inten- 
tion is  expressed  to  renounce  or  cure  any ;  it  is  simply  a  pledge  of  property 
to  secure  the  performance  of  a  void  contract,  and  does  not  express  or  intimate 
any  other  purpose ;  it  does  not  even  recite,  that  the  husband  had  any  know- 
ledge of  the  contract  at  the  time  it  was  made,  that  he  had  yiekled  his  consent 
in  writing,  or  even  that  he  would  have  been  willing  to  yield  such  consent ; 
such  an  act  cannot  be  considered  as  supplying  the  defects  in  the  original  and 
principal  contract ;  it  cannot  be  carried  by  implication  beyond  its  plain  import 
and  language.  We  do  not  think,  that,  under  any  circumstances,  it  could  have 
any  such  effect.  The  124tli  article  of  the  Louisiana  Code  clearly  indicates  a 
cotemporancous  consent  in  writing,  or  joining  in  the  net  itself.  The  article 
124  of  the  Louisiana  Code  is  nn  exact  copy  of  the  article  217  of  the  Code  Na- 
poleon ;  and  the  most  weighty  and  respectable  authorities  have  very  clearly  settled, 
what  will  amount  to  an  authorization,  or  supply  its  place.  2  Toul.  Nos.  645, 
646,  647,  648  7  lb.  No.  571.  Dallozf  (1828,)  128.  lb.  (1839,)  250.  2 
Buranton,  No.  445.  2  Merlin's  Rep.  Jur.  200,  verbo  Autho.  Mar.  Poth. 
Trait  de  Puis.  Marital,  Nos.  67,  68,  69,.  71,.  72,  73,  74. 
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Roberts         The  plRintiff  has  attempted  to  support  his  action  by  the  introductiod  of  a 
*  long  series  of  documents  relating  to  untecedent  transactions  between  defendants 

and  others :  deeds  of  conveyance  of  property,  and  many  others,  tending  to  show 
the  consideration  of  the  notes ;  but  this  cannot  help  tliem,  because  no  consi- 
deration can  cure,  or  do  away  with  an  incapacity  to  contract,  created  by  positive 
law,  and  on  grounds  of  pubtic  policy  or  morals;  and  because  all  those  acts, 
by  which  the  snid  property  was  acquired,  are  subject  to  the  same  nullity  that 
exists  in  the  same  contracts  now  sued  on ;  in  no  one  of  them,  either  the  con- 
veyance of  the  property,  or  the  notes  or  obligations  contracted  for  the  price, 
was  the  husband  of  the  defendant  a  party,  nor  did  he  yield  his  consent.  All 
these  acts,  however,  were  opposed  as  evidence  by  the  defendant,  and  ought 
to  have  been  rejected ;  there  is  a  bill  of  execeptions  on  the  record,  and  the 
objections  there  made  are  relied  on.  The  plaintiff  has  mistaken  his  remedy ; 
if  he  has  suffered  any  damage,  equity  wiU  relieve  him  by  a  restoration  of  the 
property  acquired^ 

The  judgment  of  the  court  (Slidcllt  J.  recusing  hhnself,  having  been  of 
counsel,)  was  ptxinounced  by 

.  EcJSTis,  C.  J.  This  cause  has  already  been  before  this  court  on  an  appeal 
taken  by  one  of  the  defondants,  Theodore  O.  Starke  and  is  reported  in  3d  Ann. 
71.  The  present  appeal  is  taken  by  the  co-defendant,  Mrs.  WUkinson.  The 
action  is  brought  by  the  plaintiff,  for  the  use  of  the  Trustees  of  the  late  Bank  of  the 
United  States  of  Pennsylvania,  upon  certain  notes  drawn  by  the  said  Slark  and 
the  appellant.  The  judgment  from  which  the  present  appeal  ia  taken  discharged 
the  defendant,  Mrs.  IVilkinsoHf  from  all  personal  liability  on  the  notea  sued  upon« 
.  upon  the  ground,  that  being  executed  and  made  payable  in  the  State  of  Missis- 
sippi,  they  were  of  no  binding  effect  under  the  laws  of  that  State,  she  being  at 
the  time  a  married  woman.  The  judgment,  however,  subjected  her  property 
to  a  mortgage  executed  by  her  in  this  State  to  secure  the  payment  of  the  notes. 
From  this  judgment  Mrs.  Wilkin8(m  has  appealed.  The  plaintiff  has  joined  in 
the  appeal,  and  asks  for  a  personal  judgment  against  Mrs.  Wilkinson  for  the 
amount  of  the  notes  sued  on;  subjecting  the  property  mortgaged  tq  payment,  &c. 

On  the  former  appeal,  taken  by  the  co-defendant  of  the  present  appeUant*  it 
was  contended  that  the  assignment  of  the  notes  sued  on  to  the  present  plaintiff 
was  null  and  void,  and  that  no  action  could  be  maintained  against  the  defendant 
by  the  present  plaintiff  upon  them ;  but  we  came  to  a  different  conclusion — which 
we  do  not  find  any  sufficient  grounds  for  disturbing,  upon  a  very  thorough  con- 
sideration of  the  subject. 

The  principal  argument  has  been  directed  to  the  disability  to  contmct  which 
the  appellant  labors  under,  resulting  from  her  condition  as  a  married  woman. 

By  a  judgment  of  the  late  Court  of  the  First  District,  dated  the  19th  of  April, 
1841 ,  the  appellant,  then  residing  with  her  husband  in  the  parish  of  Plaquemines, 
was  separated  in  property  from  her  husband  at  her  instance.  In  the  petition 
filed  by  her,  she  states  that  her  marriage  took  place  in  Mississippi,  in  1837,  with 
a  view  of  an  immediate  removal  to  the  domicil  of  her  husband  in  the  pariah  of 
Plaquemines,  to  which  she  accordingly  removed,  with  her  slaves  and  moveables, 
immediately  after  the  celebration  of  her  marriage. 

It  is  contended  by  the  counsel  for  the  defendant  and  appellant,  that  her  lia- 
bility on  the  notes  signed  by  her  niust  be  tested  by  the  laws  of  Mississippi,  becauae 
the  notes  were  made  in  that  State,  and  are  payable  there. 

The  capacity  of  the  appellant  to  contiiict  in  ordinary  cases,  she  being  a  married 
woman,  domiciliated  in  this  State,  must  be  determined  by  our  laws.  The  inca- 
pacity of  a  married  woman  to  contract,  results  from  the  relations  which  the  kw 
has  established  between  husband  and  wife,  which  are  personal ;  and  die  lawB 
creating  the  disabilities  of  minora  and  married  women  have  always  been  daaaed 


N£W  ORLEANS,  MAY,  1850.  373 

unong  tboea  which  wn  called  penooal,  or,  in  the  technieal  language  of  the  dn*      BoaaaTt 
Bana,  peraonal  atatatea,  in  contra-distinction  to  real  atatutea.     Merlin'a  Rep.    Wir^aiasoa. 
verba  Autoriaation  Maritale.    Augusta  Insurance  Company  v.  Morion^  4th  Ann* 
41. 

Conceding  that  there  ia  no  general  rule,  in  which  all  nationa  acquieace,  con- 
cerning the  diaability  of  peraona  to  make  contracta  out  of  the  country  of  their 
domicil,  and  that  OTory  nation  ia  at  lil>erty  to  determine  aa  to  the  extent  fo  which 
effect  ia  to  be  given  to  foreign  lawa  in  ita  tribunala,  the  qoeation  preaented  by  the 
fiicta  in  tfaia  caae  bring  it,  we  think,  within  a  principle  which  cannot  be  drawn 
in  queation.  It  ia  the  caae  of  a  married  woman,  aeparated  in  property  from  her 
hnaband,  domiciliated  in  Loniaiana,  who  goea  into  an  adjoining  State  and  makea 
a  contract.  Thia  ia  the  hypotheaia  preaented  by  the  defendant,  who  haa  not 
ahown  any  of  the  circnmatancea  attending  the  auppoaed  execution  of  the  notea 
at  the  place  they  are  dated,  or  any  act  done  by  her,  except  the  alleged  aigning 
of  the  notea.  How  far  thia  hypotheaia  ia  aupported  by  facta  will  be  examined 
after  warda.  A  married  woman  of  thia  State  goea  into  an  adjoining  Stale,  and 
makea  a  contract  inTohring  a  large  amount  of  money.  The  rule  poet  hoe  ergo 
propter  hoe  ia  a  key  to  the  purpoae  of  the  leaTing  the  |^ce  of  her  domicil,  and 
the  par^  witib  whom  the  contract  ia  made,  knowing  her  place  of  reaidence,  ia 
a  privy  fe  it. 

The  whole  current  of  the  deciaiona  in  Louiaiana  have  negatived  the  poaaibility 
of  defeating  the  effect  of  our  lawa  which  regulate  the  peraonal  relationa  of  ita 
inhabitanta  by  a  mere  temporary  tranait  to  another  State,  and  any  other  condn* 
aion  would  render  theae  lawa,  and  the  neceaaary  control  of  the  State  over  the 
peraona  and  property  of  ita  citisena,  entirely  nugatoiy. 

But  it  ia  aaanmed,  that  the  notea  were  executed  in  the  State  of  Miaaiaaippi ; 
diii  ia  denied  by  the  plaintiff*a  counael,  who  contend  that  itreaulta  from  the  evi- 
dence that  they  were  not  executed  at  the  place  they  purport  to  be.  They  are 
dated  at  Woodville,  Miaaiaaippi,  on  the  lat  of  March,  1642.  It  appears  that 
they  were  given  in  renewal  and  in  lieu  of  certain  other  >notea  held  by  the  Plan* 
tare'  Bank  of  Miaaiaaippi,  and  to  aecnre  theae  ktter  notea  the  defendant,  audwriied 
by  her  huaband,  then  preaent,  appeared  before  the  judge  of  the  pariah  of  Plaque* 
minea,  the  place  of  their  domicil,  and  executed  a  mortgage  on  alavea,  on  the 
lat  March,  1842,  the  day  on  which  the  notea  aued  on  purport  to  have  been  exe- 
ented  at  Woodville,  aome  two  hundred  milea  diatant  from  her  place  of  reaidence. 
In  the  act  of  mortgage,  which  ia  in  authentic  form,  the  preaence  of  the  appeUaat 
and  her  huaband  at  the  time  of  ita  execution  ia  formally  atated,  and  the  ftct  muat 
be  conaidered  aa  proved. 

It  aJao  appeara,  that  the  notea  aued  on  were  given  in  purauance  of  an  agree* 
ment  made  between  Stark  and  the  i^inttff,  aubaequent  to  their  date ;  and  that 
die  original  notea  held  by  the  Plantera'  Bank  were  not  delivered  up  until  the 
dOth  of  March,  1842. 

Theae  facta,  we  think,  ooncluaively  eatabliah,  that  the  notea  were  not  executed 
•t  the  place  and  time  they  import ;  and  that,  in  the  abaence  of  any  proofs  the 
eourt  ia  bound  to  aaaume,  that  they  were  executed  at  the  domioU  of  the  defen- 
dant, and  at  the  time  of  their  delivery  were  poat-dated. 

In  order  to  aecure  the  payment  of  theae  notea,  bearing  date  the  lat  of  March* 
1642,  the  appellant  executed  another  mortgage  with  Stark,  before  the  judge  of 
the  pariah  of  Phqueminea,  on  the  11th  of  April  of  tiiat  year,  which  oontaina 
the  following  ckuae:  ''The  laid  Theodore  Stark  and  the  mid  Mary  Farrar 
Starke  wile  of  Robert  Andrews  WUkinson,  hereby  expressly  reaerve  to  them* 
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HoBKRTi  selves  the  right  and  privilege^  at  their  optioiit  of  oonfltruing  the  shove  contract 
W11.1UV8011.  according  to  the  laws  and  usages  of  the  State  of  Mississippi,  where  the  said 
notes  were  drawn  and  are  to  be  paid."  This  clause,  it  is  contended,  authorises 
the  appellant  in  insisting  that  her  liubOily  should  be  tested  by  the  laws  of  Mis- 
sissippi. A  clause  resembling,  though  not  identical  in  its  terras  with  this,  was 
inserted  in  the  act  of  mortgage  given  to  sesure  the  other  notes.  Our  impression 
is,  that  the  construction  of  the  contract,  and  the  capacity  of  the  party  to  contractt 
by  reason  of  her  personal  disability  are  two  distinct  things,  and  that  it  would  be 
doing  violence  to  its  piain  and  obvious  sense  to  suppose  that  any  right  was  thereby 
reserved  to  defeat  its  purpose,  by  reason  of  any  personal  disability  to  make  the 
contract.  The  reservation  of  the  right  of  construing  the  previous  subsisting 
contracts  according  to  the  laws  of  Mississippi,  at  the  option  of  parties,  admits^ 
we  think,  the  capacity  of  thtf  parties  to  make  them.  Any  other  construction 
would  be  a  mere  snare  for  the  party  for  whose  benefit  the  mortgages  were  given. 

Our  conclusion  is,  that  the  obligations  of  the  appellants,  dependant  on  her 
personal  condition,  and  resulting  from  the  notes  sued  upon,  must  be  determined 
according  to  the  laws  of  herdomicil,  and  not  those  of  the  State  of  Mississippi. 

It  is  next  objected,  that  the  debt  created  by  the  notes  sued  on  is  not  binding 
upon  the  appellant,  by  reason  that  they  were  executed  and  delivered  in  the 
absence  of  the  husband,  and  without  his  knowledge,  participation,  or  authority, 
and  that  they  are  consequently  null  and  void ;  and  it  is  contended,  that  the  sub- 
sequent mortgage,  given,  with  the  authority  of  the  husband,  to  secure  the  notes, 
does  not  cure  this  wsnt  of  original  authority  on  his  part  to  his  wife's  execution 
of  the  notes. 

We  will  examine  the  authorities  relied  upon  by  the  counsel  for  the  defendant 
in  support  of  this  position. 

The  article  124  of  the  code  provides,  that  the  wife,  even  if  she  is  separated  in 
estate  from  her  husband,  cannot  alienate,  grant,  mortgage,  or  acquire,  either  by 
onerous  or  encumbered  title,  unlesss  her  husband  coocura  in  the  act,  or  yields 
his  consent  in  writing.  This  article  is  said  to  indicate,  that  a  contemporaneous 
consent  in  writing  or  joining  is  required  on  the  part  of  the  husband,  in  order  to 
give  validity  to  the  acts  of  the  wife.  The  article  is  a  copy  of  die  article  217  of 
the  Code  Napoleon,  and  it  is  contended,  that  tibe  jurisprudence  of  France  sop- 
ports  that  construction.  Pothier,  in  his  treatise  on  the  Marital  Power,  says, 
that  the  authorization  of  the  husband  may  be  given  before  the  contract,  by  which 
the  wife  is  authorized ;  provided,  that  in  tlie  contract  she  declares  herself  to  be 
authorized  by  her  husband ;  but  it  will  not  render  the  contract  valid  by  the  hus- 
band's authorization  being  given  after  the  contract,  though  the  wife  should  declare 
herself  in  the  contract  itself  authorized  by  her  husband,  in  the  expectation  of 
subsequently  obtaining  his  consent;  the  act  itself,  being  absolutely  null  for  want 
of  authorisation,  cannot  be  confirmed  by  an  authorization  subsequently  given, 
inasmuch  as  that  which  is  nothing  is  not  susceptible  of  confirmation.  Therefore 
he  says,  it  wonld  seem,  that  if  we  adhere  to  the  rigor  of  principles,  the  authori- 
sation subsequently  given  is  of  no  eifect.  But  he  adds,  that  Lepretre,  loc.  cti., 
has  reported  two  decisions  which  determineda  tibat  an  authorization  by  the  hus- 
band subsequent  to  the  execution  of  the  act  of  the  wife  gave  validity  to  it;  and 
that  this  author  and  Lebrun  were  both  of  opinion,  that  these  decisions  did  not 
determine  that  the  subsequent  authorization  rendered  the  act  valid  fram  its  date, 
tU  €x  tunc,  but  only  that  it  was  binding  from  the  day  of  the  authorizatkui,  ui  ex 
fMMe,  as  it  were  by  the  consent  of  the  parties,  which  is  supposed  to  continue  as 
kmg  as  a  change  of  will  is  not  manifested.    Hence,  he  concludes  that  i[,  befoiie 
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the  avthoiisation  is  gireo,  one  ol  the  parties  dies,  or  loees  the  nee  of  remmm,  or 
shall  have  declared  a  change  of  will  in  relatioD  to  the  contract,  the  authorisation 
given  subsequent  to  the  contract  wool^  not  render  it  binding  upon  the  wife;  and 
further,  that  an  act  thus  established  by  the  subsequent  consent  of  the  husband 
produces  no  mortgage  except  from  the  date  of  the  authorization,  it  being  only 
valid  from  that  day.  Bemardi,  the  aanotator  of  the  edition  of  1806  of  Pothier's 
works,  adds  in  a  note,  that  the  nuDity  resulting  from  the  want  of  authorization 
being  at  that  time,  under  the  code,  only  relative,  the  subsequent  ratification  of 
the  act  renders  it  valid.  Toulliet*  lays  down  the  general  proposition,  that  if  the 
authorization  required  be  special,  it  may  be  given  by  an  act  anterior  to  the  con- 
tract, but  not  by  an  act  posterior.  But  this  proposition  is  qualified  by  what 
follows :  ^*The  contract  which  the  wife  may  have  made,  declaring  that  she  was 
authorized  by  her  husband,  though  she  was  not,«ivi]l  not  be  rendered  VHlid  by 
the  ratificatioo,  or  subsequent  authorization  of  the  husband,  unless  the  wife 
shall  have  ratified  it  also,  by  virtue  of  the  authorization."     Vol.  3,  sec.  648. 

In  vol.  7,  sec.  571,  the  opinion  of  this  author  is  clearly  in  favor  of  the  effect  of 
the  subsequent  ratification  in  giving  validity  to  contracts  made  by  the  wife. 

The  case  of  Bellonde^  cited  from  DrHoz,  1828,  p.  138,  was  one  in  which  the 
defect  of  authorization  was  attempted  to  be  cured  by  a  subsequent  approbation 
of  the  act  by  the  husband,  without  the  concurrence  of  his  wife,  and  to  her  pre- 
judice. 

In  the  case  of  Saugnier  v.  Villars  Sf  Co.f  Dalloz,  1839,  p.  249,  it  was  held 
by  the  court  of  cassation,  that  the  subsequent  ratification  of  the  husband,  with- 
out tlie  concurrence  of  the  wife,  does  not  remove  the  defect  of  an  obligation, 
contracted  by  the  wife  without  the  express  consent  of  the  hustrand. 

Duranton,  vol.  3,  sec.  546,  says,  that  the  contracts  of  the  wife,  made  without 
the  authori^  of  the  husband,  like  that  of  any  other  person  incapable  by  law  of 
contracting,  may  be  made  valid  by  a  ratification.  The  ratification  may  be  made 
during  the  marriage  by  the  wife,  duly  authorized ;  but  without  this  authorization 
there  can  be  no  ratification.  The  confirmation  may  be  express  or  tacit  by  ft 
voluntary  execution  of  the  contract. 

Indeed,  among  the  modern  writera  on  this  subject,  some  of  the  most  eminent 
are  of  opinion,  that  the  subsequent  ratification  of  the  husband  alone  suffices  to 
give  validity  to  the  unauthorized  contract  of  the  wife,  without  her  intervention 
or  concurrence  in  the  act  of  ratification,  differing,  but- only  in  this  respect,  from 
the  established  jurisprudence  of  the  court  of  cassation,  which,  we  think,  com* 
mauds  universal  assent. 

The  opinion  of  Merlin  is  to  the  same  eflfect,  loc.  cU.;  he  says  all  the  modem 
authora  concur  in  it.  Under  the  Code  Napoleon,  as  we  have  seen  by  the  deci« 
Mons  of  the  court  of  cassation,  the  same  jurisprudence  prevails  which  had 
been  followed  at  the  Chatelet  and  in  the  Parliament  of  Paris,  requiring  the  con- 
currence of  the  wife  in  the  subsequent  act  of  ratification  on  the  part  of  the  htts« 
band,  in  <nx]er  to  give  validity  to  the  contract  of  the  wife  made  without  his  antho* 
rity.  This  rule  assumes  that  the  authority  of  the  husband  need  not  precede 
nor  concur  in  the  act  of  the  wife,  but  may  be  subsequently  given  expressly  or 
tacitly. 

We  therefore  conclude,  that  the  exposition  of  the  jurisprudence  of  France 
has  been  correctly  given  by  tlie  late  Supreme  Court  in  the  case  of  Chravier  v. 
Poifdras,  13  L.  R.  183,  and  that  the  consent  of  the  husband,  or,  in  his  absence, 
of  the  court,  may  be  given  before,  at  the  time,  or  after  the  making  of  the  unau- 
thorized contract  on  the  part  of  the 
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BoBKRTf  lo  relation  to  our  own  jurisprudence,  we  are  not  aware  that  the  point  has 
WALKiHwa.  ^^^'  boeB  decided  by  our  courta.  On  principle«  we  see  no  roeaon  why  the  nul- 
fity  of  the  contract  of  the  wife,  resulting  from  die  want  of  authorization  on  the 
part  of  the  huaband,  ahonld  not  rest  upon  the  same  rule  as  that  of  other  nullities 
which  are  in  the  interest  of  perK»ns  and  strictly  relative.  Under  the  Roman  law, 
the  sale  of  the  property  of  the  minor  by  his  tutor  without  obsenring  the  legal 
formalities,  was  absolutely  null.  But  if,  in  the  accounta  rendered  by  the  tutor 
to  his  ward  on  obtaining  the  age  of  majority,  the  proceeds  of  the  sale  had  been 
invested  or  expended,  the  approval  o{  the  accounta  wis  held  to  be  a  ratification 
of  the  sale,  and  the  purchaser  could  not  be  disturbed.  In  this  caae,  the  pur- 
chaser is  not  even  a  party  to  the  act  of  ratification ;  and  yet  his  purchase  was  held 
to  be  afllirmed.  Such  is  our  own  jurisprudence,  and  it  would  be  an  anomafy 
to  exclude  from  the  opentioo  of  this  just  and  salutary  rule  the  case  of  a  con- 
tract by  the  wife  unauthoriaed  by  the  husband,  which  was  subsequently  ratified 
by  both.  The  article  1779  appears  to  us  to  presuppose  the  application  of  this 
rule.  It  provides  that  the  authorisation  of  the  husband  to  the  oommerciaJ  con- 
tracts is  presum<^  by  law,  if  he  permits  her  to  trade  in  her  own  name.  Whether 
the  acts  of  the  husband  and  wife,  in  the  present  case,  amount  to  what  is  con- 
sidered a  ratification  equivaleot  to  an  original  authority,  is  next  to  be  considered* 

We  have  before  stated  that  the  notes  sued  on  were  given  in  pursuance  of  an 
agreement  between  the  plaintiflf  and  the  co-defendant  Stark,  This  agreement 
does  not  bear  the  signature  of  the  appellant  nor  that  of  her  husband,  and  we 
have  seen  thst  the  notes  do  not  bear  his  signature.  Nor  is  there  any  writing 
from  him  authorizing  her  to  enter  into  the  contract  or  to  sign  the  notes.  But 
the  agreement  was  made  apparently  in  her  interest  and  for  her  benefit,  as  well 
as  for  the  benefit  of  Stark,  inasmuch  as  they  were  both  bound  by  the  notes 
which  the  notes  sued  on  were  given  in  lieu  of.  Accordingly,  we  find  the  appel- 
lant and  her  husband  availing  themselves  and  canying  into  eflfect  this  agreement, 
by  executing  a  deed  of  trust  with  Stark  of  a  plantation  and  slaves  in  Mississippi, 
to  secure  the  payment  of  the  new  notes  at  maturity.  This  deed  was  acknow- 
ledged before  a  magistrate  in  the  parish  of  Plaquemines  on  the  9th  of  April, 
1842,  and  bears  date  the  29th  of  March  previous,  and  is  signed  by  the  appellant 
and  her  husband.  Afterwards,  to  wit,  on  the  11th  of  April,  1842,  by  a  public 
act  before  the  parish  judge  of  Plaqumines,  the  appellant,  aided  and  expreaaly 
authorized  by  her  husband,  jointly  with  the  co-defendant  Stark,  mortgaged  a 
certain  number  of  slaves,  reciting  in  the  act  the  previous  deed  of  trust  on  the 
Mississippi  property,  and  declaring  the  mortgage  to  be  given  more  eflTectually  to 
secure  the  full  and  punctual  payment  of  the  same  notes,  which  are  set  forth  in 
the  act. 

It  is  sufllicient  to  state  that  these  two  acts  were  made  in  furtherance  of  the 
agreement  made  by  Stark,  and  that  the  securities  given  must  be  considered  aa  m 
afllinnance  and  execution  of  it,  and  that  a  ratification  of  the  contracts  of  the  wife, 
which  the  mor^ge  was  given  to  secure,  in  the  absence  of  all  oontraiy  proof, 
must  be  held  necessarily  to  result  from  them.  Having  come  to  the  ooncluabn, 
that  so  fiir  as  the  authorization  of  tlie  husband  is  concerned,  the  appellant  is 
bound  by  his  signature  to  the  notes,  it  remains  to  consider  the  other  objection 
made  to  the  validity  of  her  obligation  by  the  learned  counsel  who  argued  this 
cause. 

It  is  urged,  that  a  married  woman  cannot  be  a  surety.  The  code  provides  that 
an  persons  may  contract,  except  those  whose  incapacity  ia  specially  declared  by 
law.    These  are  persons  of  insane  mind,  akves,  those  who  are  interdicted. 
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miDOTB  and  married  womeD.    Article  1775.    But  the  article  1779  proTides  that     Roberts. 

mm 

the  iocapaci^  of  the  wife  is  removed  by  the  authorizatioa  of  her  husband,  or  in    Wilxihsoii. 
cases  provided  by  law,  by  that  of  the  judge. 

The  Spanish  law  rendered  women  incapable  of  making  the  contract  of  surety, 
considering  it  not  becoming  that  they  should  be  engaged  in  litigation  about 
the  suretyships  they  contracted.  But  there  were  eight  excepted  cases,  in  which 
a  wonum  could  bind  herself  as  surety.  One  is,  where  she  receives  a  price  for 
becoming  security  ;  another  is  where  she  becomes  security  in  relation  to  her 
own  business  per  su  feche  mismOf  as  Where  she  becomes  security  for  a  person 
who  had  been  security  for  her,  6cc*  Partida  5,  tit.  xii,  laws  3  and  4.  These 
laws  being  repealed,  the  capacity  of  the  married  woman  to  make  this  contract 
must  depend  upon  the  provisions  of  our  code. 

The  court  of  cassation  has  always  held,  that  since  the  repeal  by  the  Code 
Napoleon  of  the  Sendius  consullum  Velleianum^  prohibiting  women  from  being 
sureties,  a  married  woman  could  bind  herself  as  surety  for  another,  with  the 
an^orization  of  her  husband.  There  is  a  great  difference  between  a  married 
woman  becoming  security  for  her  husband  and  becoming  security  for  a  third 
person.  The  law  views  the  first  with  distrust,  on  account  of  the  interest  of  the 
husband  in  binding  his  Wife  ;  but  in  the  latter  case,  where  the  wife  becomes 
surety  for  a  stranger,  the  incapacity  of  the  wife  is  removed  by  the  authorization 
of  the  husband  as  in  any  other  contract.  Code  124,  1779.  Under  this  view  of 
the  subject,  we  held  that  a  married  woman  could  become  security  with  the 
authority  of  her  husband.    Farrell  v.  Yoe,  2d  Ann.  903. 

It  will  be  recollected  that  the  notes  were  payable  in  the  State  of  Mississippi, 
and  that  there  is  a  clause  in  the  mortgage  by  which  the  mortgagors  reserve  to 
themselves  the  right  and  privilege  at  their  option  of  construing  it  according  to  the 
laws  and  usages  of  Mississippi.  The  notes  on  which  this  suit  is  brought — and 
there  is  another  suit  before  us  on  the  other  notes  embraced  in  the  mortgage—are 
all  promises  to  pay  Joseph  X.  Roberts^  attorney,  or  order,  a  certain  sum  stated  in 
dollars,  **for  value  received,  payable  in  the  notes  of  the  Bank  of  the  United 
States,  and  negotiable  and  payable  at  the  office  of  discount  and  deposit  of  the 
Planters*  Bank  of  the  State  of  Mississippi."  It  is  stated  that  the  only  indebted- 
ness of  the  appeUanton  these  notes  is  the  value  of  the  United  States  Bank  paper 
at  their  maturity,  that  the  contracts  were  to  pay  in  a  certain  description  of  bank 
notes,  and  that  their  value,  when  the  notes  sued  on  fell  due,  ought  to  have  been 
rendered  certain  by  evidence  and  would  ^x  the  amount  which  the  pkiintiff  is 
entitled  to  recover  in  an  action  on  the  notes.  The  decisions  in  the  State  of  Mis- 
sissippi  certainly  support  the  principle  as  a  general  rule,  in  cases  where  the  action 
is  brought  and  the  judgment  rendered  on  obligations  in  writings  of  this  character. 

It  remains,  thereibre,  to  consider  the  application  of  the  rule  to  the  case  as  it 
is  presented  to  us  for  adjudication.  This  will  require  a  statement  of  the  fiicts 
in  which  the  notes  sued  on  originated,  as  well  as  of  the  pleadings. 

To  begin  with  the  latter.  The  plaintiiT  styles  himself  as  suing  for  the  use 
of  John  Baconf  Alexander  SymingUmi  and  Thomas  Rohbins,  Trustees  of  the 
Bank  of  the  United  States,  under  a  deed  of  assignment,  6cc,  The  notes  sued 
on,  as  we  have  seen,  are  made  to  Joseph  L,  Roberts^  Bgent,  or  order.  The 
defendant  has  pleaded  that  the  sole  consideration  for  which  the  notes  were  given* 
was  six  other  notes  drawn  by  her  and  her  co-defendant,  Theodore  Stark,  for 
certain  debts  due  then  to  the  Planters*  and  Agricultural  Banks  of  Mississippi, 
which  said  notes  were  transferred  to  the  plaintiff,  for  the  use  of  said  trustees. 
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Roberts  It  appean  iir  evidence  that  dieae  noiea  were  gireo  by  tiioae  banka  in 
WiLKipfloa.  ^^  of  debta  dae  by  tfaem  to  the  late  Bank  of  the  United  Statea;  and  that  by  the 
aangnment  under  which  the  tmsteea  acted  in  receiTing  the  notea  they  were 
bound  to  receive  in  payment  notea  of  the  Bank  of  the  United  Statea.  By  the 
OTidence  and  by  the  aipinient  of  counael  before  urn,  it  appeaia  that  the  obUga* 
tiona  of  the  defendant  could  be  paid  and  aatiafied  in  thoae  notea  for  the  extin- 
guiahment  of  which  the  tmat  waa  in  part  created.  It  aeema  to  ua  neceaaarily 
to  reanltf  that  the  debt  evidenced  by  the  notea  sued  on,  being  made  payable  in 
the  notea  of  the  Bank  of  the  United  Statea,  the  caae  ia  that  of  a  debt  contracted, 
payable  in  the  obligationa  of  the  creditor  himaelf,  and  not  in  thoae  of  another 
person ;  and  that  it  atanda  before  ua  ezcioaively  on  that  ground,  and  that  the 
obligationa  of  each  party  are  to  be  judged  by  the  atandarda  which  auch  caaea 
preaent.  If  a  man  aeils  an  OBtate  on  time*  the  price  payable  in  hia  own  notes, 
the  contract  on  the  part  of  the  purchaser  ia  to  eztingniBh  so  much  of  the  credi- 
tor's debt  on  a  given  day ;  if  it  ia  not  so  extinguished,  by  the  foult  of  the  purchaser, 
it  seems  to  us  clear  that  he  necessarily  owes  the  price,  which  he  certainly  ia 
bound  to  pay  unleas  he  shall  have  given  the  creditor  the  benefit  of  its  equivalent. 

We  have  examined  the  decisions  of  the  Supreme  Court  of  the  State  of  Mia- 
aissippi,  and  are  not  satisfied  that  in  a  case  of  this  kind,  in  principle,  the  conclu- 
sions of  that  court  would  vary  from  our  own.  The  subject  is  one  not  free  from 
difficulty,  but  we  are  not  permitted  to  adopt  any  other  rule  than  that  which 
aeema  to  us  obvious  and  jnstt  and  resulting  from  the  very  nature  of  obligations, 
unless  on  positive  decisions  to  the  contrary  of  the  tribunal  of  the  last  resort  of 
the  State,  according  to  the  jurisprudence  of  which  the  rights  of  these  parties 
are  to  be  determined. 

The  matters  of  defence,  resulting  from  the  consideration  of  the  notes  aued  on, 
it  ia  not  necessary  to  recapitulate.  They  have  been  acted  upon  by  this  court  in 
the  caae  of  Starke  3d  Ann.  70;  and  though  again  pressed  upon*  us  in  the  argu- 
ment of  the  present  cauae,  we  find  nothing  which  requires  any  other  notice  than 
a  reference  to  that  case.  It  is  sufficient  to  state  that  the  debt,  for  which  the 
notes  sued  on  were  given,  was  due  by  the  defendants  to  the  Trustees  of  the 
Bank  of  the  United  States,  and  that  the  present  suit  is  prosecuted  for  their 
benefit,  and  that  the  notes  are  payable  in  notes  of  the  Bank  of  the  United  Statea. 
For  this  reason  we  consider  the  judgment  rendered  in  that  case  as  correct ;  and 
that  in  this  case  judgment  must  be  to  the  same  efifect,  the  plaintifTs  consenting 
to  take  judgment  payable  in  notes  of  the  Bank  of  the  United  States. 

It  is  therefore  ordered  that  the  judgment  of  the  district  court  be  amended. 
And  it  ia  further  ordered  that  judgment  be  entered  in  favor  of  the  plaintiif» 
Joseph  L.  Roberts^  suing  for  the  use  of  John  Bacoth  Alexander  SymingUnh 
and  Thomas  Bobins^  Trustees  of  the  Bank  of  the  United  Statea,  under  a  deed 
of  assignment  executed  on  the  7th  June,  1841,  by  said  bank  against  the  defen- 
dant, Mrs.  Mary  Farrar  WiUcinsont  for  the  sum  of  $6395  61,  with  interest 
at  eight  per  cent  per  annum  on  $2736  from  the  4th  December,  1844 ;  like 
interest  on  $2782  72,  from  the  4th  April,  1845;  and  like  interest  on  $2676  89, 
from  4th  December,  1845,  till  paid.  Three  dollars  cost  of  protest  and  costs  of 
suit,  with  special  mortgage  and  privilege  on  the  property  mortgaged  by  the  said 
defendant,  with  the  authorization  of  her  husband,  by  act  before  Gilbert  Leonard^ 
parish  judge  of  Plaquemines  parish,  and  ex-officio  notary  public,  on  the  11th 
April,  1842.  And  it  is  further  ordered  that  the  said  property  be  seissed  and  sold 
to  satify  said  debt*  together  with  interest  and  costs ;  the  said  defendant  having 
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the  privileget  until  the  day  of  said  sale,  of  paying  said  debt,  and  interest,  in      Roberts 

notes  of  Bank  of  the  United  States.    It  is  further  ordered  that  the  defendant  wilkihsoh. 
pay  costs  in  both  courts. 


The  Same  v.  The  Same. 

Where  a  note  Li  made  payable  in  carrent  land*,  by  the  laws  of  Mississippi  Judgment  can 
only  be  rendered  for  the  rahie  of  snob  fonds  on  the  maturity  of  tbe  note,  and  a  case  will 
be  remanded  to  ascertain  that  valae.  Bat  under  ^e  decisions  in  Louisiana,  judgment  will 
be  rendered  in  contracts  governed  by  oar  laws  for  the  amount  of  the  note. 

APPEAL  from  the  Fifth  District  Court  of  New  Orleans,  Buchanan,  J. 
T.  A.  Clarke  and  Bradford,  for  plaintiff. 

/.  R,  Orymest  for  defendants,  cited  the  following  authorities  to  show  the  law 
of  Mississippi  upon  contracts  payable  in  current  funds  or  the  notes  of  a  parti- 
cular bank:  2  Smedes  <Sc  Marshall,  104,  488;  6  lb.  645;  8  Leigh,  516;  14 
Peters,  293;  3  Conn.  266;  Bennell  ▼.  Covington,  7  Howard;  4  Yerger,  496; 
Kerd  C.  K.  260. 

The  judgment  of  the  court  (Slidellf  J,  recusing  himself,  having  been  of 
counsel,)  was  pronounced  by 

EusTis,  C.  J.  This  is  an  appeal  taken  by  Mrs.  Wilkinson,  authorized  by 
her  husband,  from  a  judgment  of  the  Court  of  the  Fiflh  District  of  New  Orleans, 
rendered  on  four  notes  of  the  series  adjudicated  upon  in  the  case  just  decided. 
The  judgment  was  to  the  same  effect  as  in  that  case.  The  principles  involved  in 
both  are  the  same,  except  as  to  the  mode  of  discharging  the  obligations  contracted 
by  the  debtors. 

The  notes  sued  on  in  this  case  are  all  payable  part  in  current  funds,  and  the 
balance  in  notes  of  the  Bank  of  the  United  States. 

Under  the  decisions  of  the  Supreme  Court  of  Mississippi  on  the  non-payment 
of  the  notes,  we  would  not  be  authorised  to  give  judgment  absolutely  for  the 
portion  of  the  notes  payable  in  current  funds.  As  we  are  at  present  advised, 
the  party  can  only  recover  the  value  of  that  description  of  paper  called  current 
funds  at  the  periods  the  notes  severally  fell  due. 

In  the  case  of  Wilson  Petit  and  Smith  v.  Lamheth  and  Thompson,  (not 
reported,)  an  action  was  brought  on  a  bill  of  exchange  against  the  defendants  on 
an  acceptance  in  current  city  notes.  The  judge  of  the  Fourth  District  Court  of 
New  Orleans  gave  judgment  for  the  plaintiffs,  on  the  ground  that  the  obligation  of 
the  defendants  gave  to  them  the  privilege  of  paying  the  bill  at  maturity,  in  cur- 
rent city  notes,  but  as  they  failed  to  do  so,  the  obligation  became  absolute  to  pay 
the  amount  of  the  bill  in  specie.  This  judgment  we  affirmed  on  appeal  for  the 
reasons  given  by  the  learned  judge.  This  decision  we  thought  in  conformity 
with  the  principles  stated  by  Pothier  on  Obligations,  §  496,  497. 
•  The  present  case  must,  however,  be  determined  under  the  jurisprudence  of 
Mississippi,  and  we  have  no  sufficient  evidence  in  which  we  can  close  it.  The 
case  does  not  appear  to  have  been  prepared  by  either  party  with  a  view  to  this 
disposition  of  it,  and  it  must  be  remanded  for  a  new  trial. 

It  is  therefore  ordered  that  the  judgment  of  the  court  below  be  reversed,  and 
the  cause  remanded  £ar  further  proceedings  according  to  law;  the  appellees  pay- 
ing the  costs  of  this  ^peai. 
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Solomon  H.  Eldridgb  v.  Clark  J.  Tibbitts. 

The  act  of  lOtfa  of  March,  1845,  autlioruEing  the  aale  of  property  for  the  payment  of  taxea,  waa 
proipective  in  iti  character,  and  did  not  aathoriae  the  aammaxy  proceeding!  therein  pro 
▼ided  for  the  collection  of  taxea  dae  in  1844. 

The  poiieaior  in  good  faith,  who  ia  evicted  by  Judgment  of  a  coar^  ia  entitled  to  tiie  increaaed 
ralae  given  to  the  properQr  by  improvementi  "which  he  haa  made- 

APPEAL  from  the  District  Court  of  JeffersoD,  Clarke,  J.  L.  F.  Ardry, 
for  plaintiff,  ex  parte.    The  judgmeDt  of  the  court  was  pronounced  by 

P&E8TON,  J.  The  plaintiff  sues  for  a  lot  of  ground  in  the  city  of  Lafayette. 
The  defendant  claims  it  under  a  sale  made  by  the  sheriff  of  the  parish  of  Jeffer- 
son for  State  taxes. 

The  sheriff  sold  the  lot  in  pursuance  of  the  3d  and  4th  sections  of  an  act  **tD 
amend  the^xevenue  laws,''  approved  the  lOth  of  March,  1845.  He  seized  and 
sold  it  for  the  State  tax  of  1844. 

But  the  act  of  1 845  was,  in  express  terms,  prospective  in  its  operations.  It 
dvected  that  the  assessment  rolls  made  in  pursuance  of  the  act  should  be  con- 
sidered executions  in  the  hands  of  the  collectors  of  taxes,  and  that  they  should 
proceed  to  sell  the  property  in  the  manner,  and  after  the  delays,  prescribed  for 
ordinary  executions.  The  act  did  not  extend  to  assessment  roUs  made  on  taxes 
due  before  its  adoption. 

No  power  was  given  to  the  sheriff  by  the  act  of  1845  to  sell  the  plaintiff^s 
property  for  the  tax  of  1844;  and  therefore  the  plaintiff  was  not  legally  divested 
of  the  lot  in  controversy  by  the  sheriff^s  sale. 

The  sheriff,  however,  made  a  formal  deed  to  Hill,  and  Hill  to  the  defendant. 
We  have  no  doubt  all  acted  in  good  faith,  and  that  the  defendant  is  a  possessor 
jn  good  faith  under  a  title  translative  of  the  property,  and  is  entitled  to  the 
increased  value  given  to  the  property  by  all  the  improvements  made  upon  it 
since  the  sheriff^'s  sale.  His  right  to  recover  the  same  is  reserved  to  him;  and 
the  judgment  of  the  district  court  is  affirmed,  with  costs  in  both  courts. 


The  Charity  Hospital   v.  Charles  Lammerman. 

Where  tbe  nnconatitationality  or  illegality  of  a  tax  ia  not  ozpreasly  alleged,  the  Sapreme 
Court  haa  no  Jnriadiction  trnleaa  the  amount  in  diapnte  ia  over  three  hundred  dollara. 

APPEAL   from  the  Justice  of  the  Peace  of  the  Fifth  District  Court  of 
New  Orleans,  A,  Canange,  J.    H.  H,  Stratobridge^  for  plaintiff.    Jesse 
McHenry,  for  defendant. 
The  judgment  of  the  court  was  pronounced  by 

EusTis,  C.  J.  This  is  an  appeal  taken  by  the  defendant  from  a  judgment 
rendered  against  him  for  the  sum  of  ten  dollars,  with  costs,  being  the  amount 
of  a  ficense  for  a  baD,  which  the  charity  hospital  claims  the  right  to  exact,  under 
the  acts  of  the  Legislature,  of  1814,  and  of  12th  of  March,  1838.     It  does  Dol 
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appear  tliat  the  constitationalify  or  legality  of  this  tax  ia  invc^Ted  id  tills  caae.  Charity  Hos- 
First  Munic^aliiy  ▼.  Pease,  2d  Aon.  538.     Charity  Hospital  y.  Sticknet^  p, 

2d  Ann.  551 .    The  amount  in  dispute  givea  no  jurisdiction  to  this  court.  Lauukkmav, 

The  appeol  is  therefore  dismissed,  with  coats. 


Persifob  F.  Smith,  Tutor,  v.  Syndics  of  Dorsbt. 

The  wife  ii  entitled  to  one-half  of  the  oommunity  property,  and  where,  foor  yean  after  her 
death,  the  biuband  iiirrendera  his  property  under  the  inaolvent  lawi,  her  hein  may  reoov^er 
from  the  gyndics  the  ihare  of  the  commanity  to  which  ghe  wa«  entitled. 

APPEAL  from  the  Third  District  Court  of  New  Orleans.     Kennedy,  J.     P. 
A,  Bonford,  for  plaintiff.    L,  C.  Duncan,  for  defendant.    The  judgment 
of  the  court  was  pronounced  by 

RosT,  J.  The  firm  of  Morgan,  Dorsey  Sf  Co.,  and  Cheeribwry  Dorsey  indi- 
▼idually,  made  a  voluntary  surrender  of  their  property  to  their  creditors.  Among 
the  effects  placed  by  Dorsey  on  his  bilan,  as  his  private  property,  was  a  tot  of 
ground  situated  in  the  faubourg  Annunciation.  This  property  had  been  acquired 
by  Dorsey  pending  his  marriage  with  Emily  B,  PacJcwood,  who  had  died  previ- 
ous to  the  surrender,  leaving  two  minor  children,  the  original  plaintiffs  in  this  suit. 
By  agreement  between  them,  Mrs,  Neville  is  now  the  sole  party  plaintiff,  and 
claims  the  undivided  moiety  of  the  lot  surrendered  by  Dorsey,  alleging  thai  the 
share  of  her  mother  vested  in  her  heirs  at  the  time  of  her  death,  and  that  it  could 
not  have  been  legaOy  surrendered  by  her  fiither,  four  years  after  that  event,  for 
the  payment  of  his  own  debts.  The  judgment  of  the  district  court  was  in  favor 
of  the  plaintiff,  and  the  defendants  appealed. 

The  defence  is,  that  no  community  interest  ever  attached  or  devolved  upon  the 
heirs  of  Mrs.  Dorsey,  because  of  the  insolvency  of  Dorsey  at  the  period  of  the 
purchase  of  the  property  in  question,  and  at  the  period  of  Mrs.  Dorsey* s  death ; 
and  that  afl  legal  interest  in  the  property  of  Dorsey  is  rightful^  vested  in  hia 
syndic,  for  the  benefit  of  his  creditors. 

The  evidence  of  the  insolvency  of  Dorsey  at  the  time  his  wife  died,  is  not  satis* 
fiictory. 

We  agree  with  the  district  judge,  that  this  case  is  not  analogous  to  those  in 
which  innocent  purchasers  of  community  property,  the  price  of  which  has  been 
paid  and  applied  to  the  extinguishment  of  oommunity  debts,  have  been  protected 
against  the  claims  of  the  heirs  of  the  wife,  based  on  defects  of  form  in  the  aliena- 
tion of  the  property. 

The  property  claimed  now  stands  in  the  hands  of  the  syndic  of  the  creditors  of 
Dorsey  as  it  was  surrendered  by  the  insolvent.  It  is  not  even  shown  that  any 
of  the  debts  proved  in  the  concurso  were  community  debts.  No  equity,  there-* 
fore,  has  intervened  which  can  defeat  the  title  to  one  undivided  half  of  it,  vested 
in  the  plaintiff  by  the  death  of  her  mother.  Broussard  v.  Bernard  et  als.  7 
L.  It.  222.  Oerman  v.  Oay  et  al.9  L.  R.  580.  Morris  v.  Covington,  2d  Ann. 
259. 

When,  four  years  after  the  death  of  his  wife,  Dorsey  ceded  this  property  to 
his  creditors,  his  legal  title  only  extended  to  one-half  of  it,  and  he  could  surrender 
no  more.    The  creditors  of  the  community,  if  there  were  any,  may  have  had 
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rights  upon  the  other  half;  but  those  rights  were  out  of  the  syndicate.  It  is 
urged,  that  the  succession  of  Mrs,  Dorsey  was  never  opened,  and  continued  an 
kareditasjacens.  The  only  consequence  of  that  state  of  things  would  be  to 
enable  the  creditors  to  acquire  the  entire  proper^  by  the  prescription  of  ten 
years,  under  the  cessio  honorum.  But  the  plea  of  prescription  has  not  been 
made,  and  we  cannot  supply  it,  nor  do  we  linow  that  it  could  be  sustained. 
C.  C.  3426. 

If  there  are  creditors  of  the  community  whose  claims  are  still  in  existence, 
they  will  be  benefitted  by  the  course  pursued.  The  plaintiff,  by  proceeding  as 
she  has  done,  has  made  herself  liable  for  one-half  of  them,  and  their  recourse 
against  the  property  still  subsists. 

The  judgment  is  therefore  affirmed,  with  costs. 
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Heirs  op  Guillottb  «.  City  op  Lafayette. 

Where  Uie  capacity  of  an  admimstrator  is  not  pat  apecially  at  isiae  by  the  pleadingB,  be  is 
not  bound  to  prove  it. 

The  abandonment  contemplated  by  the  act  of  1st  of  Jane,  1846,  for  the  opening  of  ttreett  in 
the  city  of  Lafayette,  ia  one  to  be  made  by  the  owner;  and  where  the  property  belonged 
to  the  oommonity,  the  fanriving  hniband  can  only  abandon  his  interest  in  it. 

The  interest  of  a  deceased  wife  in  the  .oommanity  is  vested  in  her  heirs  apon  her  death. 

The  registry  laws  do  not  reqaire  the  recording  of  titles  by  descent. 

The  doctrine  of  estoppel  by  matters  in  pays  is  seldom,  if  ever,  applied  to  married  women. 

APPEAL  from  the  District  Court  of  Jeffei*son,  Clarke^  J.  C.  Redmond, 
for  plaintiffs,  contended :  The  pleadings  put  nothing  at  issue,  except  the 
conclusiveness  of  the  expropriation  proceedings,  in  fiivor  of  the  tide  asserted  by 
defendant.  Nothing  is  denied ;  nothing  else  is  averred,  than  that  the  corporation 
acted  in  good  faith  under  the  law,  in  opening  Magazine  street ;  that  the  property 
claimed  was  enrolled  on  the  tableau  of  the  commissioners  in  the  name  of  P. 
A,  Ouillotte  ;  that  he  was  in  possession  of  said  propeity  at  that  period ;  that  the 
title  to  the  same  was  recorded  in  his  name ;  that  he  was  the  owner  so  &r  as  they 
had  been  enabled  to  ascertain,  and  that  he  having  surrendered  the  property  thus 
situated,  they  had  become  irrevocable  owners  of  the  same. 

On  the  trial  it  was  proved,  that  if  Mrs,  ChiilloUe  was  literally  not  the  ''oldest 
inhabitant**  in  the'  parish,  at  least  she  and  her  husband  were  one  of  the  oldest 
couples  therein.  We  introduced  the  marriage  contract,  dated  1793,  establishing 
a  community  of  acquests  and  large  dotal  rights,  two  acts  of  sale,  dated  1811  and 
1836,  establishing  the  purchase  by  the  community  of  the  land  claimed,  and  of 
that  taken  for  the  street ;  proved  the  dissolution  of  the  community  by  the  death 
of  Mrs.  CruUloUe^  in  1844 ;  that  her  demise  occurred  in  the  parish,  and  was 
known  to  everybody,  and  to  the  mayor  of  Lafayette,  and  one  of  the  expropriation 
commissioners;  most  particuhirly  that,  in  1847,  when  Magazine  street  was 
opened,  it  was  a  fixed  fact  which  must  have  come  home  to  the  public  authorities, 
no  matter  how  supine,  in  fifty  different  ways ;  that  through  sheer  negligence  the 
land  now  claimed  was  appraised  in  the  name  of  P,  ChiUlotU  alone ;  tiiat  after 
its  surrender  by  him,  the  half  of  it  was  appraised  at  the  same  price  by  an  ex- 
commissioner,  and  inventoried  by  him,  as  belonging  to  the  estate  of  plaintifTs 
mother ;  better  still,  that  the  sum  of  $225,  due  by  the  corporation  for  her  half 
share  of  the  portion  of  land  contiguous  to  the  above,  taken  by  said  city  to  extend 
Magazine  street,  was  likewise  inventoried  as  an  asset  of  the  estate  of  Caroline 
OtnlloUe,  by  the  self-same  ex-commissioner. 

The  judge  a  quo  saw  this  proof  before  him,  and  was  not  able  to  realize  the 
ftct,  that  Magazine  street  had  been  either  opened,  widened,  straightened,  or 
extended  by  QuUlotWs  surrender  of  hnd  adjoining  to  it.     He  considered*  more- 
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over,  tbat  by  the  fourth  sectioii  of  the  act  of  June  Ist,  1846»  the  coimtiiBsionen 
of  appraisemeDt  are  only  required  ^^to  make  a  just  and  equitable  aasesflmentt 
Isti  of  the  lands  and  improvements  to  be  taken;  3dt  the  loss  and  damages  bus-  Lavatkttx. 
tained ;  and  3d,  the  benefits  and  advantage  to  the  respective  owners,  lessees, 
parties  and  persons,  respectively  interested  in  the  lands  and  premises  so  required* 
or  to  be  improved  for  the  purpose  aforesaid ;  4th4  also  of  the  benefit  and  advan- 
tage such  improvements  may  be  to  all  the  lots  and  premises  adjacent,  or  in  the 
vicinity  of  such  improvements,  or  which  said  commissioners  may  deem  benefitted 
thereby  according,"  &c.  That  diese  four  things,  together  with  the  names  of 
the  owners,  lessees,  parties  and  persons  entitled  to  and  interested  in  said  lots 
and  premises,  "as  far  as  the  same  can  be  ascertained,"  constitute  the  elements 
of  the  estimate  and  assessment,  which  together  with  the  plans  and  report,  the 
5th  section  of  said  act  declares  shall  be  final  and  conclusive,  "as  well  upon  the 
said  city  of  Lafayette,  as  upon  all  persons  and  parties  interested  in  the  lots,  lands, 
and  premises  mentioned  in  said  report,  and  on  all  other  persons  whomsoever.*' 
Nor  was  his  honor  unmindful  of  ttie  ftct.  that  this  5th  section  immediately  pre- 
cedes the  6th.  which  provides  for  cases  of  voluntary  surrender,  and  under  which 
the  defendant  claims;  that  this  section  having  said,  that  the  whole  property  shall 
be  assessed  "without  reference  to  the  futui*e  improvement  thereof,  proceeds 
thus :  *Hiod  the  owner  or  owners  thereof  shall  be  entitled  to  receive  from  the  said 
city  of  Liafeyette  the  assessed  value  thereof,  if  said  owner  or  owners  shall  file 
his  or  their  writt-en  assent  thereto  with  the  clerk  of  said  .court,  within  ten  days 
after  the  first  publication  of  the  notice,  that  the  report  of  assessment  is  deposited 
with  said  clerk;  in  which  case  the  whole  of  said  lot  of  ground  and  improvements 
shall  become  the  property  of  said  corporation,  dec.  But  if  such  owner  or 
owners  shoukl  make  no  selection  within  the  time  above  specified,  he  or  they  will 
then  be  deemed  as  having  agreed  to  retain  such  part  of  his  or  their  said  property 
as  may  not  be  required  for  said  improvement,  and  subject  himself  or  themselves 
to  the  provisions  of  this  act,  when  die  report  of  said  commissioners  shall  t>e  con- 
firmed." 

It  thus  appears,  that  the  statute  of  June  Ist,  1846,  recognizes  the  distinc- 
tion which  we  have  taken  between  a  voluntary  and  a  forced  surrender. 

The  land  "to  be  taken"  is  well  taken,  if  the  names  of  the  owner,  "as  far  as 
can  be  ascertained,"  is  set  forth  in  the  report  of  assessment.  That  report  most 
set  forth  the  land  to  be  taken ;  the  damage  which  its  taking  causes;  the  benefit 
which  accrues  from  the  taking ;  the  name  of  the  owner:  to  ascertain  which  due 
diligence  must  be  used.  This  report,  so  made,  and  none  other,  the  law  says,  is 
conclusive  against  the  world.  The  next  section  simply  provides,  that  "the 
owner"  shall  have  right  to  relinquish  the  land  forming  a  part  of  that  needed  for 
the  proposed  improvement,  at  a  fair  appraisement.  The  owner  alone  can  do 
this ;  that  is,  the  real  owner,  and  not  the  person  who  shall  have  been  promoted 
by  the  commissioners  to  a  place  on  the  expropriation  list.  Besides,  it  is  impos- 
sible to  extend  the  binding  effect  of  proceedings  which  must  be  had  under  the 
4th  or  5th  section,  to  those  which  may  or  may  not  be  had  under  the  6th. 

One  word  more  on  the  subject  of  this  statute :  It  must  be  read  by  the  light  of 
the  constitution,  which  says,  that  "no  vested  rights  shall  be  divested  unless  for 
purposes  of  public  utility  and  for  adequate  compensation  previously  made." 

It  is  very  evident,  that  with  the  assistance  of  the  statute  and  the  constitution, 
we  could  recover  the  land  in  Magazine  street  if  we  chose.  For  our  interest 
had  vested,  nay,  our  title  was  complete ;  our  names  could  have  been  ascer- 
tained, and  were  actually  known  to  one  of  the  commissioners  at  least.  No 
compensation  has  been  made  to  us  or  to  anybody  else,  either  previous  to  or  since 
the  pretended  divestureof  our  rights;  the  promise,  not  fulfilled,  to  raise  mort- 
gages affecting  the  property,  is  not  compensation.  The  right  of  taking  one 
man's  property,  and  paying  another  man  for  it,  is  claimed  by  the  statute.  It 
may  not  be  possible  for  judicial  ingenuity  to  reconcile  this  right  with  the  consti- 
tutional provision  for  compensation.  However,  we  do  not  apprehend  that  any 
such  question  is  before  the  court. 

The  defendant's  title  in  this  case  being  equivalent  to  naught,  her  counsel  have 
endeavored,  by  prefixing  thereto  a  numeral  of  their  own  selection,  to  give  it  a 
considerable  figurative  vdue.  The  numeral,  in  this  instance,  is  tf  charge  of  fraud ; 
but  fraud  is  not  plead ;  it  is  impertinent  to  the  issue ;  and  if  it  could  be  argued, 
a  motive  must  be  assigned  to  justify  the  accusation.  Here  there  is  none 
imaginable.      The    property  was    surrendered   at  its  cash  value,    ^*without 
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GuiLLOTTi    reference  to  its  fotnre  iraprovemeol,*'  upon  the  defendant's  annnuioe  Ihat 
^-  they  would    '^release  mortgages  to   that   amount.**     That  property  is  now 

Lxvlxmr..  ^V^^^^^^  ^  ^^  thousand  dolters,  in  consequence  of  the  opening  of  Magazine 
street,  which  gives  it  a  frontage  on  three  streets.  It  was  sold  for  $3200,  to  be 
thus  paid,  but  fifteen  months  previous  to  the  institution  of  this  suit.  By  simply 
keeping  the  property  they  were  sure  to  realize  a  large  profit.  What  interest 
could  ihey  have  in  selling  it  on  such  terms,  except  to  forego  that  profit,  and  to 
make  themselves  individually  responsible  lor  the  difference  between  $3200,  and 
the  amount  of  the  mortgisge  debts. 

The  plea  of  inferential  agency  is,  if  possible,  still  more  repugnant  to  the  plead- 
ings and  facts  than  the  charge  of  firaud.  It  is,  nevertheless,  the  same  idea  pre- 
sented in  a  different  garb ;  the  pretended  agent  is  secretly  constituted  for  a  fraud- 
ulent purpose,  and  then  fraudulently  disavowed. 

To  predicate  such  charges  on  the  mere  fact  of  relationship,  and  the  presence 
of  three  out  of  eight  of  the  plaintiffs  in  the  parish  of  Jefferson,  whilst  the  expro- 
priation was  going  on,  is  cynical  in  the  extreme.  To  ui^e  them  in  the  Supreme 
Court,  for  the  first  time,  and  that  too  in  defiance  of  the  pleadings,  implies,  in 
the  party  pursuing  such  a  course,  a  singular  confidence  in  their  own  powers 
of  moral  suasion. 

The  same  observations  will  apply  to  the  objection  that  the  administrator  has 
no  capacity  to  sue.  That  capacity  has  been  judicially  confessed  beyond  the  pos- 
sibiUty  of  retraction.  No  fiicts,  however  significant,  can  be  adverted  to  for  the 
purpose  of  gainsaying  that  admission.  If  this  be  not  the  law  of  pleading,  then 
judicial  investigations  degenerate  at  once  into  hot-beds  of  equivocation,  in  which 
every  admitted  fact  becomes  the  nisus  formativus  of  a  new  controversy. 

Should  the  court,  in  despite  of  these  considerations  and  of  all  precedent, 
entertain  the  objection,  we  then  ssy,  that  the  appointment  of  the  administra- 
tor, acquiesced  in  and  supported  by  the  heirs,  is  not  to  be  controverted  inciden- 
tsUy  by  a  party  from  whom  he  seeks,  conjointly  with  the  heirs,  to  wrest  an  asset 
belonging  to  the  estate.  That  all  the  parties  in  interest  are  before  the  court ; 
that  it  is  idle  to  undo  what  has  been  done  for  the  purpose  of  doing  it  over  again. 
That  the  suit  by  the  heirs  is  good  per  »e%  and  the  joinder  of  a  quasi-administrator 
is  no  objection  to  its  maintenance.  That  if  it  had  been  so  brought,  the  defendant 
could  have  excepted  to  the  absence  of  the  quasi-administrator  with  much  more 
propriety  than  he  now  excepts  to  his  presence.  That  the  right  of  a  defendant 
to  except  to  the  legal  capacity  of  a  plaintiff  is  circumscribed  by  the  defendant's 
interest  at  stake  in  the  controversy.  That  defendants  having  gone  to  trial  with- 
out raising  the  objection,  it  was  demonstrated  that  they  had  no  title  to  the  property 
claimed  by  the  pkiutiffs,  but  that  the  same  belonged  to  the  estate  of  Mrs,  Guu^ 
loUe.  That,  at  all  events,  this  suit  was  a  conservatory  process  to  prevent  the 
spoliation  of  an  unrepresented  estate.  That  it  was  carried  on  before  the  judge 
of  probate  who  had  appointed  the  administrator,  snd  his  countenance  of  the 
action  after  the  probate  proceedings  had  been  introduced  in  evidence,  is  equiva- 
lent to  his  nomination  as  administrator  ad  hoc.  And,  to  end  by  the  beginning* 
the  probate  '*  record'*  was  not  introduced,  but  simply  the  "  probate  proceedings,*' 
to  show  the  notoriety  of  the  demise  of  plointiff^'s  mother,  and  for  no  other  pur- 
pose, to  which  plaintiff's  bond  or  oath  could  in  no  manner  conduce.  Again, 
after  our  introduction  of  these  proceediogs,  they  were  introduced  by  defendant 
specially  for  the  *«  purpose  of  showing  the  date  at  which  the  succession  was 
opened,  and  the  death  of  Mr9.  Guillotte.*^  They  cannot  now  be  used  fiar  any 
other  than  the  then  avowed  and  specified  purpose. 

It  were  a  hopeless  as  well  as  a  Herculean  task  to  endeavor  to  meet  the  autho- 
rities quoted  by  the  defendant's  counsel,  or  to  out-quote  them.  SufiSce  it  to 
observe  that  they  have  fully  established  the  proposition,  that  tlie  title  to  one-half 
of  the  community  of  acquests  does  not  vest,  by  the  demise  of  the  wife,  in  her 
heirs  And  this,  too,  without  adverting  to  the  case  of  German  v.  Gay,  9  Lou- 
isiana Hep.  682,  in  which  one  of  them  was  engaged.  Doubtless,  under  ^e 
circumstances,  it  was  more  proper  to  rely  upon  Kent  &  Collyer,  and  upon 
Sumner  &  Metcalfe's  Keports,  than  upon  N.  S.  vol.  6,  p.  401 ;  Louisiana  Code, 
2371,  2374,  2375  ;  Guice  v.  Lawrence^  2d  Ann.  228,  whose  proximity  to  the 
scene  of  action  might  subject  them  to  the  suspicion  of  laboring  under  kx^al  pre- 
judices. 

Still  less  can  we  uodertake  to  challenge  the  amiy  of  decisions  by  which  the 
law  has  been  settled  to  admit  of  the  retractation  of  judicial  admissions.     We 
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ourselves  should  not  have  saspected  that  they  were  susceptible  of  being  so  con- 
strued; but  the  best  proof  that  they  can  be,  is  that  they  have  been.  Here, 
then,  we  have  another  striking  illusrmtion  of  the  melancholy  truth,  that  language, 
when  under  the  management  of  even  its  greatest  masters,  is  at  best  but  a  very 
unsafe  vehicle  for  the  conveyance  of  thought. 

As  an  offset  against  the  eight  cardinal  points  raised  by  the  defendant  on  appeal, 
we  beg  leave  to  sujifgest  one,  nnmeiy :  Thst  to  ranke  the  voluntary  transfer  of 
the  land  claimed  obligatory  on  us,  i  hat  transfer  should  have  been  recorded,  and 
that  the  transcript  aifoids  no  proof  that  this  has  been  done  as  regards  the  laud 
reaUy  sold  fronting  on  Magazine  street. 

Offden  and  Duncan^  also  for  plaintiffs,  contended :  It  is  shown  that  the  prop- 
erty in  controversy  was  purchased  during  the  coverture;  that  Mrs.  OwlloUe 
died  in  1844,  and  that  the  plaintiffs,  as  her  heirs,  claimed  the  estate  by  s  formal 
petition  filed  in  court,  on  which  process  issued  at  their  request.  It  seems  to  us 
that  this  makes  out  clearly  the  primd  facie  case  on  which  plaintiffs  were  entitled, 
that  being  all  the  evidence,  to  a  judgment  in  their  favor. 

By  the  Spanish  law,  whatever  husband  and  wife  acquire  or  purchase  during 
the  marriage,  is  community;  it  matters  not  whether  the  purchase  was  made  in 
the  name  of  either  or  both,  because  the  time  of  the  purchase  is  alone  to  be  con- 
sidered, not  the  party  in  whose  name  it  was  made.  Bruneau  v.  Bruneau^  9 
M.  R.  218,  219.  Where  there  is  no  testimony  as  to  the  acquisition,  every  thing 
holden  by  husband  and  wife  is  presumed  to  be  common  at  the  dissolution.  7 
M.  R.  362.  The  statute  regulating  the  rights  of  husband  and  wife  is  real,  not 
personal;  it  regulates  things  and  subjects  them  to  the  laws  of  the  country  where 
they  are  found.  7  N.  S.  42.  And  in  this  case  the  opinion  of  the  court,  by 
Judge  Port«r,  cites  with  approbation  the  opinion  in  Saul  v.  Sauly  which  decreed 
community  to  exist  >vhere  the  parties  were  married  out  of  the  State.  It  goes 
further  and  says,  ti^t  the  Fuero  Real  and  the  article  of  the  C.  C.  2370,  do  not 
affect  the  right  at  ail;  that  community  in  land  situated  in  this  State  exists  even 
if  the  married  persons  never  were  in  the  State  at  all.  Cole  v.  Cole.  On  the 
death  of  one  of  the  spouses  the  community  is  terminated ;  each  party  is  seized 
of  one  undivided  half  of  the  property  composing  the  mass,  and  the  surviving 
party  cannot  validly  alienate  the  share  not  belonging  to  him.  Brousard  v.  Ber- 
nard^ 7  L.  R.  222.  '*The  succession  of  the  deceased  was  acquired  by  his  heirs 
from  the  moment  of  his  death,  and  with  it  the  right  to  institute  all  &e  actions 
which  the  deceased  could  have  instituted.  These  rights  are  not  suspended  during 
the  delay  allowed  by  law  to  the  heir  to  decide  whether  he  will  accept  or 
renounce  the  succession."  Womack  v.  Womack^  2d  Ann.  341.  Where  time  is 
taken  to  deliberate,  the  judge  is  not  bound  to  appoint  an  administrator,  unless 
some  of  the  creditors  of  the  succession  require  it.  Bryan  v.  Atchison^  2d  Ann. 
465. 

It  was  argued  that  the  beneficiary  heir  has  no  title  to  any  thing  but  the  sur- 
plus. In  support  of  that  position  were  read  from  the  Civil  Code,  articles  940, 
1024,  1042  and  1051.  According  to  article  940,  the  succession  is  acquired  from 
the  moment  of  the  death ;  if  accepted,  the  heir  is  considered  as  seized  fram  the 
instant  the  ancestor  died ;  but  this  right  is  in  suspense  till  the  heir  accepts  or 
rejects;  and  by  article  1010,  the  renunciation  is  never  presumed,  but  must  always 
be  made  by  a  solemn  act  before  a  notary.  By  1024,  the  fiiculty  of  accepting 
within  prescription  is  preserved  with  certain  limitationa  and  reservatioas,  even 
to  those  who  may  have  formally  renounced.  By  1042,  the  administrator  is  given 
the  same  general  power  which  is  granted  to  curators  of  vacant  estates.  Article 
1088  tells  us  that  a  vacant  estate  is  one  that  no  one  claims,  or  to  which  the  heira 
are  unknown,  or  one  which  the  heirs  renounce.  By  lOdl,  it  is  provided  that 
when  the  estate  is  accepted  with  the  benefit  of  inventory,  the  administrator  shall 
sell  the  property,  pay  the  debts,  and  that  he  shall  hand  over  the  surplus  to  the  heir. 

Now,  it  seems  to  us  that  all  this  does  not  establish  the  proposition  contended 
for,  that  the  beneficiary  heir  has  oo  title  to  any  thing  but  the  surplus;  for  the 
code  no  where  says  that  the  title  to  the  mass  is  in  the  administrator,  as  it  is  in 
regard  to  chattels  at  common  law.  It  is  clear,  that  the  title  may  be  in  one  person, 
and  a  &culty  or  power  of  administering  that  property  be  in  another;  take,  for 
example,  the  heir  at  common  law,  with  a  power  given  by  will  to  the  executor 
to  sell  that  property,  or  take  the  case  here  of  an  estate,  the  title  of  which  is  in 
A.  and  the  usufruct  in  B. 

Upon  the  decisions  of  the  Supreme  Court  of  Louisiana  our  mind  comes  to 
the  conclusion,  and  we  express  it  with  gr^at  distrust  in  oppoaitira  to  the  ex] 
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C?rrLr.9iTK  opinion  of  counsel  of  00  much  learning  as  those  opposed  to  «•,  that  the  title  to 
.,   ^'  the  property  composing  the  moss,  and  not  the  surplus  only,  is  in  the  beneficiary 

t0AVLtM.it%.  ^*^i''<  ^^^  ^^"^  he  holds  this  title  subject  to  a  power  of  administration  on  the  part 
of  the  admin istrator.  This  administrator  is  required  to  be  appointed  only  at  the 
instance  of  creditors,  and  for  their  pveteeBion,  by  the  Code  of  Practice,  which  being 
made  after  the  Civil  Code,  controls  it.  At  common  law  the  administrator  was 
clothed  with  the  title  of  the  personal  property,  and  the  Parliament  of  England 
had  to  compel  him  to  distribute  the  surplus,  sBd  to  peiat  out  the^mode  in  which 
the  distribution  should  be  made;  the  real  estaCcr  oftrf  deseeiided  to  the  heir. 

The  argument  of  the  counsel  would  inyohe  the  conclusion,  that  in  Louisiana 
the  title  to  the  whole  estate,  real  and  personal,  would  vest  in  the  administrator 
whenever  the  heir  accepts  with  benefit  of  inventory.  The  title,  we  take  it,  must 
be  somewhere :  it  cannot  rest  in  abeyance  at  a  time  when  it  is  directed  to  be  sold 
and  conveyed.  It  must,  it  seems  to  us,  be  either  in  the  administrator,  subject  to 
the  distribution  of  tlie  surplus,  or  in  the  beuefictary  heir,  subject  to  a  power  to 
be^exercised  by  the  administrator. 

It  cannot  be  claimed  that  this  is  a  vacant  succession,  or  one  which  is  subject 
to  the  rules  applicable  to  a  vacant  successioo;  here  is  a  succession  the  heirs  to 
which  are  not  unknown  ;  and  it  is  not,  we  may  say,  one  which  the  heirs  have 
renounced.  On  the  contrary,  the  heirs  are  known  and  claim  the  estate,  and  have 
actually  sued  for  it  by  a  petitory  action  as  heirs. 

The  case  of  McCulloufih  v.  Minor  is  also  relied  on  by  defendants;  that  only 
decides,  that  for  the  purposes  of  prescription  a  vacant  estate  shall  be  regarded  as 
an  entity,  and  that  prescription  shall  run  against  it.  Could  prescription  run 
against  this  succession  on  the  principle  of  the  hareditvs  jacevs?  We  apprehend 
it  could  not,  because  it  is  a  succession  represented  by  heirs  who  are  known,  and 
who  not  only  have  not  renounced,  but  have  actually  brought  suit  to  recover  it. 

We  go  farther,  however,  and  coBtesd  that  these  heirs,  by  the  original  petition 
in  this  cause,  accepted  absolutely,  and  that  they  could  not,  if  they  would,  throw 
off  the  res|X)nsibility  incurred  by  that  act.  By  selKng  any  thing  bebnging  to  the 
estate,  the  heir  accepts.  The  code,  from  982  to  lOOd  inclusive,  lays  down  the 
rules  by  which  an  heir  may  be  presumed  to  accept.  Whenever  he  does  an  act 
which  he  would  not  have  a  right  to  do,  except  as  heir,  it  shall  be  presumed  that 
he  accepts  rather  than  that  he  has  trespassed.  If  sued  as  heir  and  he  lets  judg- 
ment go  against  him  by  default,  this  mere  passive  conduct  shall  conclude  hlra. 
C.  C.  994.     And  when  once  made  he  cannot  dispute  its  validity.     1003. 

The  rules  on  litis  subject  are  precisely  analogous  to  the  rules  at  common  law 
on  the  subject  of  accepting  and  reoovncing  the  office  of  executor;  and  at  com- 
mon law  it  is  expressly  decided,  that  bringing  an  actioB  foir  a  debt  of  the  testa- 
tor, is  such  au  act  of  administration  as  shall  make  a  consent  and  determine  tlie 
election.     See  II  Viner^s  Ab  tit.  Executor^  (B.  a.)  1. 

Benjamm  and  Itfkem^  Hn*  defendant,  contended  :  1.  Plaintiffs  are  without 
capacity  to  sue,  as  shown  on  the  face  of  the  recoi'd*  They  declare  that  they 
sue  as  kpene^iary  hell's,  and  only  appear  for  the  pvrpove  of  joining  the  adminis- 
trator, iB'a»  act  of  administration.  Under  such  allegations  they  cannot  maintain 
a  suit  for  the  succesnon,  which  must  be  represented  by  an  administrator.  C. 
C.  1024,  1061,  1042,  106«J.  FrntUney's  Heirs  v.  Cecil,  8  L.  R.  342.  Davis's 
Heir^  v.  Eikim,  9  L.  R.  147.  McCtdtongh  f .  Minor,  2d  Ann.  468.  2.  Jacques 
Arthur  ChiiUotteryrho  assumes  the  quality  of  administrator,  has  no  capacity  to 
act  as  such,  having  given  no  security,  nor  taken  the  oath  avadministrator.  C.  P. 
976.  C.  C.  1034,  1042,  1119,  1125.  It  is  true,  that  the  capacity  of  adminis- 
trator was  not  specially  put  at  issue,  and  he  was  not  bound  to  prove  it  under 
our  jurisprudence ;  but«  o&  the  face  of  the  record,  he  has  made  the  proof  him- 
self that  he  is  without  authority.  None  of  our  decisions  go  so  far  as  to  intimate 
that  when  such  proof  of  want  of  capacity  is  given,  the  exceptiisn  is  not  avail- 
able for  the  defendant.  Indeed,  the  language  of  the  court  implies  the  opposite 
principle.  Moorehead  v.  Thompson,  t  Lr  R.  283.  Tucker  v.  Lisle,  4  L. 
R.  328.  McDonald  v.  Millaudon,  5  L.  R.  40S.  On  the  merits,  defendants 
contend :  3.  That  the  proceedings  for  the  opening  of  the  street,  under  which 
the  title  was  vested  in  defendants,  were  proceedings  in  rem,-  and  as  such  bind- 
ing on  all  the  world.  The  statute  of  1846  declares,  by  express  provisions,  that 
the  prpceedings  under  it  are  in  rem  ;  the  whole  context  shows  this.  See  parti- 
cularly sections  5  and  6.  Proceedings  in  rem^  by  their  very  nature,  are  conclu- 
sive on  all  the  world.  1  Phil,  on  Evidence,  328,  354,  357,  346.  3  Phil,  on 
Evidence,  853,  note  609,  p.  882.  Canaan  v.  Greenwood  Turnpike  Company^  1 
Connect.  Rep. 
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The  priDciple  applies  to  afl  cooits  acting  tjf  rem^  on  any  subject  matter  what-  GuitLOTrt 
ever,  or  where  jurisdiction  over  the  subject  matter  is  peculiar  and  exclusive.  It 
applies  to  probate  courts  acting  on  wills.  Bogardas  v.  Clark,  4  Paige,  623. 
Laufirhlon  v.  Atkins^  1  Pickeriug,  547.  Blount  and  Wife  v.  Darrack,  4  Waslu 
C.  C.  R.  659.  To  Admiralty  Courts  acting  on  ships  and  vessels  in  prize  cauees. 
The  Mary,  9  Cranch,  126,  144.  Bauduc  v.  NiehoUon,  4  L.  R.  85,  86.  To 
Exchequer  Coui^s  Actiuic  on  reveaua  lawa  and  forfeitures  and  confiscations.  1 
Phil,  on  Evidence,  354,  357.  To  commissioners  acting  on  the  opening  of  streets 
in  cities,  under  statutes  anirtogous  to  tlnit  now  mider  consideration.  Oumers, 
^T.  Y.  Mayor  of  Albany  J  15  Wendell,  374.  In  which  case,  the  effect  of  notice 
1^  advertisemeiU.  is  also  considered. 

4.  The  legnJ  title  to  the  property  was  exclusively  in  th/e  father.  The  right 
of  his  wife's  heirs  was  an  equitable  title  merely,  and  contingent  on  their  accept- 
ance of  the  succession.  Even  that  equitable  title  was  not  a  distinct  interest  iu 
the  specific  property  in  controversy  for  the  one-half,  but  an  .interest  in  abeyance 
until  the  settlement  of  the  community.  Whilst  the  legal  title  was  in  plaintiff's 
futher,  third  persons  acting  in  good  fiiith  could  acquire  it  .free  from  the  equitable 
claim,  which  ¥ras  dormant  and  secret.  Collyeron  Partnei-ship,  118, 119.  Hoxie 
V.  Cave^  1  Sumner,  182,  183.  Dytr  v.  Clark,  5  Metcalf,  580.  AlcAlister  v. 
Montgomery,  3  Hayer,  96.  3  Kent's  Commentaries,  38.  Balot  y  Ripoli  v. 
Morina  et  aL,  12  R.  R.  561.  The  above  cases  apply  to  partners,  whose  rights 
in  the  partnerahip  property  are  precisely  those  of  the  parent  and  the  heirs  of 
his  pre-deceased  wife,  as  representing  her  share  in  the  community.  We  spe- 
cially refer  to  the  reasoning  of  the  court  in  the  above  cited  cnses,  in  1st  Sum- 
ner, and  5th  Metcalf.    See  also,  1  American  Leading  Cases,  336,  and  note. 

5.  The  plaintiffs  are  bound  by  the  proceedings,  because  of  their  presence 
and  knowledge  of  the  proceedings,  and  failure  to  oppose.  Their  present  claim, 
under  such  circumstances,  is  treated  ia  law  aa  a  constructive  fraud.  1  Stoiy's 
Equity  Juris.  §  384,  et  seq,  J)rewry  on  Injunctions,  36  vol.,  Law  Library, 
36,  et  seq.  Cook  et  al.  v.  WesU  3  R.  R.  332.  Thoma$  v.  Scotl,  3  R.  R.  526. 
Weldy.  Peters,  Ist  Ann.  404.  Erwinv.  Lovrry,  7  Howard  S.  C.  Rep.  183. 
Plaintiffs  are  estopped  by  this  conduct.  2  Smith's  Leading  Cases,  30  vol.,  Law 
Library,  121.  Denton  v.  Krwin,  decided  during  the  present  term,  and  cases 
there  cited. 

G.  The  plaintiffs  were  represented  by  their  father,  as  their  agent,  and  are 
bound  by  his  acts. 

Altdiough  this  agency  was  not  directly  proven,  it  is  established  by  irresistible 
presuiuptiop  :  1st.  From  the  relationship  of  the  parties.  2d.  Fcom  the  tact 
that  all  the  parties  were  joint  owners,  and  the  party  who  acted  alone  was  the  one 
that  held  the  largest  interest  in  the  propeity.  "Sd.  From  the  fact  that  the  pro^ 
perty  was  under  mortgage  4br  more  than  its  value ;  which  wtie  a  motive  with 
plaintiffs  for  .albwing  their  father  to  disjx>se  of  it  in  the  best  possible  manner,  for 
extinguishing  the  debt  on  it.  4th.  From  the  fact  that  during  the  whole  pixice^O- 
ings  for  the  opening  of  the  street,  from  the  24th  December,  1646«  to  the  Atk 
September,  1847,  this  agency  was  exercised  publicly  and  notoriously^  by  his 
repreaeoting  the  whole  property  in  their  presence,  without  i^bjeotioa.  5th. 
From  their  qjUowing  the  recorded  title  to  stand  unchanged  in  his  Jiome,  from 
their  mother's  death  in  Februaiy,  1844,  until  a  period  subsequent  to  the  transfer 
by  him  on  the  30th  June,  1847. 

These  facts,  and  the  internal  evidence  afforded  by  the  whole  histoiy  of  the 
ease,  aa  shown  io  the  record,  form  a  presumfition  of  agency  much  more  violent 
than  .that  afforded  by  mere  lapse  of  time.  Yet,  it  has  been  repeatedly  held, 
that  the  jnere  lapse  of  twenty  years,  unaccompanied  by  any  other  presump- 
tion, wltt  be  iield  as  conclusive  proof  of  agency.  Bedford  v.  Urqvhart.  8  L. 
R.  248.  Bifurguienon  v.  Boudou^quic,  6  K.  S.  153.  Delabigarre  v.  Second 
Municipality,  3d  Ajnn.  238. 

The  judgment  of  the  court  was  pronounced  by 

RosT,  J.  This  is  a  petitory  aotion.  The  city  of  Lafayette  acquired  from 
P.  A.  Guillotte,  who  represented  himself  as  the  sole  owner  thereof,  a  piece  of 
ground,  under  the  sixth  section  of  an  act  entitled  an  act  to  provide  for  opening, 
widening,  extending  and  straightening,  laying  out,  enclosing,  and  improving  streets, 
&C.,  approved  on  the  Ist  of  June,  1846,  which  provides  that  in  all  cases  where 
any  pension  of  m  lot  of  ground,  Dot  exceeding  two  acres,  shall'  be  required  for 
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^Hw  ptvpcvly  told  fivBed  psit  oT  the  oominaatfT 
CarUine  Dmcassc,  hM  wife*  who  had  died  befure  the 

0i  b«r  wiccfiion,  awr  clum  the  vadinded 
n  tbeoi  at  her  deaA.    The  awwcr  of  the 
porrhatg  af  the  propeitj,  fiir  porpos^  of  pabOc  vtifitT ;  mod  un 
pJaimMa  caaaot  ncvrar  it  whia  it  befea^i  to  the  paUic.    It  ako 
yaral  denial,  mmd  the  piajrar  that  P.  jf.  ChnllciU  mmj  be  dted  ia 
whidi  waa  done.     Ther»  waa  judgment  io  frror  of  the  plaiaiiilB,  for  ova 
nodirided  half  of  die  land,  and  a  jodgmeot  of  noo-aiiit  oa  the  chuai 
fMitj.    The  defimdanU  appealed  a^doat  the  plaiatiffii  only'. 

Od  die  appeal,  the  poiota  have  beeo  made,  for  the  fint  time,  that  the 
mior  haa  no  capacitj  to  act,  havnig  given  no  aecnrity.  nor  taken  the  oath 
required,  and  that  the  other  pbuotifla,  aJfeging  themaelrea  to  be  beneiciaiy  henra, 
are  abo  witboot  capacity  aa  anch  to  maintain  the  aetioo.  The  defem^nta'  eoonael 
adroit  that  the  capacity  of  the  adroioiadator  waa  not  specially  pot  at  iaane,  and 
that  be  waa  not  boood  to  prove  it ;  bot  aay,  that  the  mortnaiy  proeeedingp  in 
the  aocceamon  of  Mr$.  GuiUotU,  otTered  in  evidence  by  himaeif^  ahow  hia  want 
of  authority,  and  the  defendants  are  entitled  to  take  advantage  of  it. 

On  suggesting  to  this  court,  that  on  die  face  of  the  record  it  appeared  that 
the  record  of  the  mortuary  proceedingi  of  the  pbintiflTs  mother  waa  offered  in 
evidence,  and  that  altfaongh  certain  mortuary  proeeedinga  were  copied  with  the 
record,  no  certificate  of  the  clerk  was  therein  eontaraed,  to  ahow  whether  the 
proceedings  so  copied  were  all  of  the  mortuary  proceedings,  or  only  port  thereof; 
the  defendants'  counsel  obtained  a  writ  of  certwrari^  commaod'mg  the  clerk  of 
the  district  court  to  perfect  the  record,  by  filing  a  copy  of  all  the  mortnaiy  pn- 
ceedings,  if  any  there  be,  or  a  certificate  stating  the  fact  that  the  proceedings 
already  copied  into  the  record  are  all  the  mortuary  proceedings.  It  would 
seem  from  the  return  to  the  eertiorari,  that  the  administrator  did  not  give  bond 
and  take  the  oath  required,  till  after  the  institutioQ  of  this  suit. 

The  writ  of  certiorari  was  of  course  granted  without  prejudice.  We  are 
of  opinion  diat  the  record  was  complete  as  it  stood,  and  that  the  writ  waa 
Improvidently  issued.  We  do  not  understand  the  words  in  the  note  of  evidence, 
**  the  probate  proceedings  in  the  succession  of  Mr$,  ChiUloUe,^  as  necessarily 
Implying  that  the  entire  mor^iMrria  was  offered ;  that  portion  of  it  which  waa 
read  in  court  and  filed  by  the  clerk  waa  alone  in  evidence.  The  certificate  of 
that  ofllcer,  that  the  record  contains  a  correct  tninacript  of  all  the  proceedings 
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had,  c^  aU  the  evideoce  adduced,  aod  a  true  copy  of  al]  the  documentB  filed,  in    Guillotts 
the  cause,  shows  what  that  portion  was.  q^^j  ^^ 

The  evidence  upon  which  the  defendants  rely,  not  being  in  the  original  record,  LAPAvaTTK. 
we  cannot  notice  it.  But  besides,  the  other  plaintiffs  have  made  themselves 
parties  to  the  suit,  and  assumed  the  quality  of  heirs.  They  have,  therefor^, 
an  undoubted  right  to  stand  in  judgment,  even  if  the  administrator  had  not. 
On  the  merits,  we  are  of  opinion  that  the  titie  of  the  plaintiffs  to  the  portion  of 
land  necessary  for  the  opening  of  Magazine  street,  may  have  been  divested  by 
the  proceeding  in  rem^  and  that,  as  tiiere  were  upon  the  property  judicial  mort- 
gages, which,  from  their  dates,  must  be  presumed  to  have  originated  in  oom- 
manity  debts,  the  defendants  could  only  be  required  to  apply  the  amount  of  the 
assessment  to  the  payment  of  those  mortgages.  It  is  not,  however,  necessaiy 
to  examine  that  question  in  detail,  as  tiie  counsel  of  record  for  the  phuntiflb  has 
abandoned  that  portion  of  the  claim. 

In  relation  to  the  remainder  of  the  land  of  which  GuilloUe  made  an  aban- 
donment to  the  defendants,  it  is  clear  that  the  abandonment  contemplated  by 
the  law,  is  one  made  by  the  real  owner,  and  that  in  this  case,  the  defendants 
aoquired  nothing  more  than  the  undivided  half  interest  of  GmllolU,  This  case 
does  not  materially  differ  from  that  of  P.  F.  Smith,  Under-ttUor,  v.  Syndic  of 
Dorsey,  lately  determined.  In  that  case,  the  property  was  still  in  the  posses- 
sion of  the  syndic  of  the  husband ;  in  this,  it  has  been  sold,  but  not  paid  for. 
There  is  no  proof,  in  either  case,  of  the  insolvency  of  the  community.  As  the 
registry  laws  do  not  require  the  recording  of  titles  by  descent,  the  legal  title 
did  not  continue  in  the  father,  after  the  death  of  his  wife,  and  parties  purchase 
ing  from  him  were  bound  to  make  inquiry.         * 

We  know  of  no  rule  of  law  under  which  ChiilloUe  can  be  held  to  have  acted 
in  the  sale  as  agent  of  the  plaintiffs.  It  is  urged  that  the  plaintiffs  are  bound 
by  the  proceedings  which  resulted  in  the  transfer  of  the  property,  because  of 
their  presence,  and  of  their  foilure  to  oppose  them. 

Only  three  of  the  eight  plaintiffs  reside  in  the  parish  of  Jefferson.  Two  of 
them  are  married  women,  to  whom  the  doctrine  of  estoppel  by  matters  in  paya 
is  seldom,  if  ever,  applicable.  The  other  is  a  widow ;  she  alone  could  come 
under  the  rule  invoked ;  but  there  is  nothing  in  tiie  record  which  would  justify 
us  in  subjecting  her  to  it.  Her  residence  in  the  parish,  is  the  only  circumstance 
firom  which  her  knowledge  of  the  proceedings  is  to  be  inferred,  and  that  is 
clearly  insufficient.  It  is  said  that  her  ebum  under  the  facts  of  the  case,  should 
be  held  in  law  a  constructive  fraud.  But  the  fact  is  overkx>ked,  that  as  the 
defendants  have  not  yet  paid  the  price,  no  fraud  has  yet  been  consummated. 
We  have  not  noticed  the  motion  to  dismiss,  because  none  of  the  grounds  upon 
which  it  rests  are  at  all  tenable.  _ 

It  is  therefore  ordered,  that  the  judgment  so  far  as  appealed  from  be  reversed. 
It  is  further  ordered,  that  the  defendants  be  quieted  in  their  possession  and 
title  to  that  portion  of  the  ground  in  controversy,  now  forming  part  of  Magasine 
street.  It  is  farther  ordered,  that  the  plaintiffs  recover  of  the  defendants,  the 
undivided  half  of  an  irregular  piece  of  ground,  situated  in  the  city  of  Lafayette, 
between  Camp,  St.  Mary,  and  Magazine  streets,  measuring  304  feet  3  inches 
1  line  on  Camp-street,  133  feet  3  inches  6  lines  on  St.  Mary-street,  103 
feet  7  inches  on  Magazine  street,  aod  143  feet  3  inches  4  lines  on  the  line 
which  divides  it  from  the  k>t  sold  to  the  defendants  by  A,  Huard.  It  is  further 
oniered,  that  the  defendants  pay  the  costs  of  the  district  court :  those  of  this 
appeal  lo  be  paid  by  the  plainti^b  and  appellees. 
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m  Iw  win -^  gire  fnMi  tine  totiMe  MMW  lillla 
■mat  to  a  leg^ey,  fiv  tfae  wnat  of  oertuaty ;  Mor  does  H 
to  alimoogr  ftom  the  estate  of  Ibe  testator. 


APPEAL  from  the  District  Coiut  of  JeflTenoD.     Clarke,  J.     £.  LeOardeur^ 
for  appeyantfl.     Rtm^  for  appellee.    The  judgment  of  the  eomt  was  pro- 
noanced  bj 

Host,  J.  This  is  an  i^peai  horn  a  judgment  rendered  on  the  oppositions  to 
the  aoeoiint  filed  bj  the  ezecntor  of  Carolime  Trouard,  wife  of  Midul  Peny, 

The  parties  all  concede  that  the  judgment  most  be  rerersed;  and  the  only 
question  upon  which  they  have  not  agreed  is,  whether  the  opponent  Afrf .  JLe- 
febvre  is  entitled  to  an  alimony,  under  the  foUowing  clause  of  the  wiD  of  the  testa- 
trix. **  Je  reoonunande  i  mon  man  cette  pauvre  JuMint^  dout  hi  grande  misere 
fait  pitj6,  de  lui  donner  de  temps  4  autre  quelque  petit  secoun ;  en  le  fiusant,  il 
pensera  i  moi.*' 

If  this  can  be  viewed  as  a  testamentary  disposition,  it  is  a  legacy  to  Mme.  Le* 
febvre  of  some  little  assistance  to  be  given  now  and  then ;  and  as  neither  the 
time  of  payment  nor  the  amount  or  thing  given  are  specified,  it  is  too  uncertain 
to  be  enforced  at  law,  and  is  purely  a  matter  of  conscience  with  the  usufruc- 
tuary, whose  moml  duty  it  is  to  comply  with  the  wishes  of  his  wife  in  proportion 
to  the  advantage  which  he  derives  from  her  succession. 

Art.  1633  C.  C.  authorizes  the  legacy  of  an  indeterminate  Aing.  But  to  sus- 
tain such  a  legacy,  it  is  necessaiy  that  the  thing  given  be  determined  by  the  class 
to  which  it  belongs,  or  by  measure  or  number.  Thus  the  legacy  of  a  horse 
is  good;  but  the  legacy  of  an  animal  would  be  void  for  uncertainty.  A  legacy 
of  grain,  or  wine,  without  any  other  qualification,  would  also  be  void,  becauae 
the  heir  could  Uberate  himself  by  giving  a  grain  of  com  or  a  drop  of  wine.  9 
Bnranton,  No.  240.  Rolland  de  ViUargues,  verba.  Legs.  No.  88.  So  in  the 
present  case,  Michel  Peny  could  liberate  himself  by  occasionally  giving  the 
legatee  the  smallest  possible  assistance.  AU  such  cases  are  considered  as 
properly  coming  within  the  rule  de  minimU. 

We  are  of  opinion,  that  the  claim  of  Mrs*  Lefebvre  for  alimony  cannot  be  sus- 
tained. 

It  is  admitted,  that  Michel  Peny  has  paid  community  debts  to  the  amount  of 
$443  41 ;  that  he  is  a  creditor  of  the  succession  in  his  own  right  for  the  sum  of 
$279 ;  and  that  the  executor  has  still  in  his  hands  $686  14  of  his  share  in  the  assets 
of  the  community.  It  is  also  admitted,  that  the  share  accruing  to  Mr$.  Lefebvre^ 
after  the  death  of  Michel  Peny,  is  $1730  58 ;  of  which  Michel  Peny  has  the 
usufruct,  and  which  he  is  entitled  to  receive  upon  giving  bond  as  required  by 
law.  It  is  finally  admitted  that  the  executor  is  not  bound  to  account  for  the 
property  of  the  succession  situated  in  France. 

The  premises  considered,  it  is  ordered,  that  judgment  in  this  case  be  reversed, 
BO  for  as  the  parties  to  the  appeal  are  concerned.  It  is  further  ordered,  that  the 
claim  of  the  opponent,  Mr$,  Lefebvre,  for  alimony  be  disallowed.  It  is  further 
ordered,  that  the  account  filed  in  this  case  be  amended  so  as  to  conform  with  the 
foregoing  opinion,  and  that  the  executor  pay  over  to  Michel  Peny^  the  surviving 
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hnsbaod  of  tbct  testatrix,  bis  cbiim  a^nst  the  succession,  the  atnotnt  paid  by  S^rrrKMios  op 

him  for  coifftnliDity  debts,  and  the  remainder  of  bis  shnre  in  the  assets  of  the 

commnnify,  atti'dnnting  fog«fh«i^  to  Ihe  snm  of  8^410  55.     It  is  loHher  ordered, 

that  the  executor  pay  over  to  the  opponent,  Mr$.  Lefthvre^  $73  50,  for  the 

proceeds  of  movable  properly  belonging  to  her,  and  sold  throogh  error  by  the 

executor.     It  is  further  ordered,  that  the  portion  of  the  cofnfnnnity  accruing  to 

Mr$.  Le/ehvre  be  fixed  at  $1730  58 ;  and  that,  upon  giving  bond  and  security 

as  required  by  acts.  551,  553,  C.  C,  Michel  Peny  receive  this  sum  from  the 

executor  as  AstkfrtKiluarf .    It  is  ftirtherr  ordet€fd,  fhiit  the  costs  in  both  courts 

be  paid  by  the  succe'ssiotf/ 


Benjamin  Florance  r.  His  Creditors* 

The  proceedini^  to  compel  an  iniolveiit  to  mAko  a  larrender  or  the  property  he  has  arqnired 
■ioce  hia  ceaaion  of  property,  cannot  be  proaecated  by  a  rule  afrainat  him  taken  in  the 
original  inaolvent  proceedinffa,  bat  moat  be  oondacted  aa  an  orrlinary  anil,  by  petition  and 
citation  in  the  coort  of  the  pariah  in  wliich  the  inaolvent  ia  domiciliatiKl. 

APPEAL  from  tlie  Fourth  District  Court  of  New  Orlenns.  Strawhridgt^  J. 
This  case  came  up  on  a  rule  taken  by  the  creditors  of  Benjamin  Florance, 
to  compel  him  to  make  a  surrender  of  the  property  ho  had  acquired  subsequent 
to  his  npplication  for  the  benefit  of  r  surrender  of  his  property. 

Hoffman  and  Ogden,  for  plaintiffs  in  the  rule,  contended :  The  appellees, 
creditors  of  said  Florance,  having  iiscertnined  that  he  had  become  a  msn  of 
wimlth,  moved  the  Fourth  District  Court  (as  succeeding  the  late  Commercial 
Court,  in  which  said  Florance  had  made  a  surrender  of  properly,)  for  tin  order 
directing  him  to  make  a  new  surrender  of  his  property,  as  having  come  to  better 
fortune. 

Every  exception  wns  put  forth  to  defeat  the  application.  This  was  to  be 
expected.  They  were:  1st.  That  he  was  domiciliated  in  the  parish  of  Jeffer- 
son. 2d.  That  he  cannot  be  held  to  answer  by  role.  I^hese  exceptions  were 
overruled,  and  the  reasons  and  authority  relied  on  by  the  court,  are  relied  on  as 
all-sufficient.     See  the  case  of  Quimper  v.  Bierra,  8  R.  R.  204. 

Benjamin  and  Micou,  for  the  insolvent  and  appellant,  contended :  Tlie  first 
question  presented  to  the  court  relates  to  the  regularity  of  the  proceedings  and 
the  jurisdiction  of  the  lower  court.  The  residence  of  Florance  in  the  parish  of 
Jefferson  is  clearly  proved.  Conseouently,  no  new  or  original  suit  can  be  insti- 
tuted against  him  in  the  parish  of  New  Orleans.  Spanfi[enhurf[*$  case,  lately 
decided.  But  the  exception  to  the  jurisdiction  was  avoided  in  the  lower  court, 
by  ^e  plea  that  this  proceeding  was  merely  a  continuance  of  the  original  pro- 
ceedings, over  which  the  court  had  jurisdiction,  and  not  a  new  snit.  Whether 
'  this  is  correct  we  have  now  to  examine. 

The  present  proceedings  began  by  a  paper  entitled  a  petition,  which  we  consider 
■s  a  mere  nwtion,  and  the  order  endorsed  it  (Plough  somewhat  peremptory  in 
its  terms)  a  rule  to  show  cause;  and  in  this  Ught  the  proceeding  was  considered 
•od  supported  in  the  court  below.  No  authority  was  cited  below,  but  the  coun- 
sel for  appellees  now  rely  upon  the  case  of  Quimper  v.  Sierra,  8  R.  R.  204, 
as  conclusive  upon  the  point.  The  opinion  in  that  case  certainly  supports  the 
position  assumed  by  the  appelles ;  but  it  is  obvious  that  the  question  was  not 
before  the  court.  The  suit  was  brought  by  an  old  creditor,  not  to  compel  a  new 
cession,  but  to  obtain  judgment  and  executiou  for  his  debts.  It  was  instituted 
in  a  court  having  no  jurisdiction  over  the  subject  of  cessions  or  surrenders  either 
Toluntary  or  forMi. 

The  right  to  sue  for  a  cessioo  is  a  distinct  right  from  that  of  suing  for  the 
debt.    The  creditor  had  the  former,  but  not  the  latter,  right.    If  the  law  had 
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Flohaitce  given  him  the  right  of  Buiog  for  his  debt,  then  his  suit  was  well  brought  snd 
^'^  would  have  been  inaintHined.     But  not  having  that  righti  he  had  mistaken  hia 

HisCREDiTORij.pj^^^y  He  asked  a  relief  which  the  law  did  not  give  him,  and  if  he  had 
sought  that  which  the  law  did  confer,  he  would  have  been  compelled  to  resort  to 
another  court.  Whether  the  proceedings  were  properly  a  continuation  of  the 
former  cession,  was  evidently  not  a  question  at  all  before  the  court.  That  the 
opinion  pronounced  on  this  point  was  without  either  examination  or  reflection 
will  appear  by  its  perusal.  We  therefore  consider  the  case  as  a  mere  obitur 
dictum,  and  not  entitled  to  the  weight  of  an  authority. 

The  first  case  which  bears  on  the  subject  in  our  reports  is  that  of  Fitzp^erald 
V.  Philips,  3  M .  R.  589.  in  which  the  court  quotes  from  the  Partidns,  and  from 
the  Code  of  1608.  The  Partidas  declare,  that  the  debtor  who  had  made  a  cession 
conld  not  be  sued  by  his  creditors,  unless  he  should  have  made  such  ^ains  as  to 
be  able  to  pay  all  his  debts,  or  a  part  of  them ;  while  by  the  Code  of  1808  it  was 
declared  that  the  debtor  was  obliged  to  surrender  whatever  property  he  may 
afterwards  acquire. 

The  form  of  the  proceeding,  however,  was  not  determined ;  and  the  court  say 
they  had  not  found  it  in  the  books,  and  proceed  to  say  :  *'  But  it  is  obvious,  that 
with  the  exception  of  the  arrest  of  the  debtor,  the  same  steps  must  be  taken  and 
the  same  remedy  sought  as  where  a  forced  surrender  takes  place  for  the  first 
time.**  If  this  be  true,  the  only  course  would  be  by  a  new  suit.  It  was  sug- 
gested, that  the  syndic  was  the  proper  party  to  sue;  but  the  court  thought  that 
having  administered  the  estate  his  functions  were  at  an  end,  and  he  could  bring  no 
new  suit  whatever ;  it  was  thereibre  decided  that  the  Partidas  remainedin  force 
so  far  as  to  give  each  creditor  the  right  to  sue  for  his  debt.  The  case  was  ended 
by  a  judgment  for  the  debt.  This  case  was  several  times  beforo  the  court,  and 
was  elaborately  argued.  3  M.  R.  588.  4  M.  R.  290,  559.  The  proceeding 
was  begun  and  continued  by  the  creditor  as  an  ordinaiy  suit. 

The  act  of  1817  and  the  New  Code,  article  2173,  establish  more  explicitly  the 
right  of  creditors,  but  again  omit  to  provide  any  form  for  the  proceeding.  The 
creditor  cannot,  under  the  present  law,  sue  for  his  debt,  but  only  for  a  new  ces- 
sion; he  can  only  maintain  his  suit  where  the  debtor  has  acquired  property  over 
and  above  what  is  sufficient  for  his  maintenance  after  paying  his  new  debts. 

If  the  proceeding  were  intended  to  be  a  mere  continuation  of  the  cession,  then 
it  woul4  seem  that  the  right  would  have  been  given  to  the  creditors  generally,  or 
to  the  syndic  as  their  common  representative.  The  law,  however,  seems  to  con- 
template the  entire  cbse  of  the  original  proceedings,  which  united  the  creditore 
as  a  mass,  by  giving  to  each  the  right  of  suit.  The  concurso  being  at  an  end 
there  was  no  longer  any  common  representative;  and  hence,  each  creditor  was 
free  to  act,  though  the  result  inui*ed  to  the  common  benefit.  But  this  right  the 
creditor  could  only  exercise  on  due  proof.  He  could  forc'e  a  new  cession  by 
showing  the  acqnisition  of  better  fortune;  then  the  burthen  of  proof  rested  upon 
him,  and  without  proof  there  could  be  no  action  of  the  court.  This  involves 
an  issue  and  decree  upon  the  fact.  In  this  issue  the  defendant  certainly  has 
rights.  What  is  the  extent  of  his  fortune?  what  the  amount  of  hia  debts?  and 
what  sum  is  necessary  for  his  maintenance  ?  are  questions  of  great  importance, 
and  which  would  be  proper  for  the  decision  of  a  }ury.  The  last,  especially,  a 
jury  should  be  called  upon  to  assess.  The  position  in  life  of  the  debtor,  the 
number  of  his  family,  etc.,  would  be  subjects  more  properly  cognizable  1^  a  jury 
than  a  judge. 

It  is  a  general  rule,  that  whenever  the  law  gives  a  right  without  prescribing  a 
special  form  of  remedy,  the  remedy  can  only  be  obtained  by  ordinary  suit :  by 
petition,  citation,  issue  and  trial.  No  special  remedy  is  prescribed  in  this  case. 
This  seems  |o  be  cenciusive  on  the  point;  for  all  summary  proceedings  being 
ezceptiona,  if  the  case  does  not  fall  within  them  it  is  necessarily  governed 
by  the  general  rule.  But  if  the  court,  at  the  mere  suggestion  of  a  creditor,  and 
without  any  proof  whatever,  can  render  an  order  to  surrender,  or  show  cause 
GO  a  day  fixed,  then  an  exception  to  the  usual  form  of  proceeding  is  created,  not 
recognised  by  law,  and  the  debtor  is  deprived  of  the  important  right  of  trial  by 

jury- 

We  believe  that  the  books  do  not  afford  an  instance  in  which  a  new  eesskm 

has  ever  been  compelled  by  a  mere  rule.  In  Morgan  v.  Daltoih  3  L.  R.  334, 
the  debtor  having  come  to  better  fortune  before  the  administration  of  the  firat 
eeoaion  was  complete,  the  court  expresses  the  opinion  that  the  syndic  still  repre- 
senting the  mass  could  act  in  the  proceeding;  but  the  form  of  action  waa  that 
of  an  orduaiy  suit. 
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In  BewMis  ▼.  Morgan,  2  L.  R.  269,  and  Bernard  r.  Vignaud^  1  N.  S.  10,     Flohavcb 
it  was  ruled  that  the  functiona  of  the  syndic  ceased  on  the  completion  of  his  *^' 

administmtion,  and  that  after  filing  bis  final  account  he  conld  brin^  no  suit  what-  '^^^  '^^^  " 
ever.  This  is  in  accordance  with  the  rule  of  Fitzgerald  ▼.  PkUtp9<,  and  leavea 
the  remedy  to  the  individna]  creditors.  The  original  case  is  at  an  end.  No 
cause  remains  in  court  in  which  a  rule  can  be  taken,  and  the  jurisdiction  of  the 
court  has  actually  ceased  over  the  subject  matter.  Yet  the  right  ro  enforce  a 
new  surrender  exists.  It  follows  that  it  must  be  done  via  ordinaria,  for  there 
is  no  suit  pending  to  which  it  can  be  attached  as  an  inddent.  We  ha!?e  seen  by 
the  case  from  3  L.  R.  that  even  while  the  estate  was  in  course  of  administration 
the  syndic  did  not  attempt  to  confound  the  new  surrender  with  the  old  one,  by 
taking  a  rule.  The  propriety  of  a  rule  in  that  case  was  doubtful,  but  it  is  clear 
that  after  the  original  proceedings  are  closed,  rules  are  no  longer  appropriate 
remedies. 

In  this  case,  the  debtor  has  only  removed  to  an  adjoining  parish;  but  if  the 
rule  be  established,  that  such  proceedings  can  be  conducted  by  rule,  and  in  con*- 
tinuance  of  the  original  proceedings,  then  a  debtor  who  may  luive  ikiled  in  Caddo 
parish  and  afterwards  removed  to  New  Orleans,  might  be  forced  to  go  to  Caddo 
to  defend  a  suit  of  this  nature ;  and,  as  one  suit  could  be  brought  after  anotherf 
they  would  afford  the  means  of  perpetual  vexation  and  annoyance.  The  debtor 
might  be  forever  prevented  from  attaining  better  fortune  by  repeated  and  pre* 
mature  demands  for  a  new  cession. 

The  view  we  have  taken  of  this  point  is  the  only  one  eoEsistent  with  the 
opinion  of  this  court  in  the  Ute  case  of  PLympton  v.  Preston,  The  point  was 
not  directly  before  the  court,  but  an  attempt  had  been  made  upon  a  mere  sug- 
gestion of  old  creditors  to  sequester  the  new  property  of  a  debtor.  The  court 
considered  the  attempt  inadmissible,  and  declared  that  the  acquisition  of  a  better 
fortune  was  a  thing  en  pais,  to  be  judicially  ascertained  before  any  order  to 
make  the  cession  could  be  obtained.  This  opinion  evidently  looks  to  a  new  suit 
as  the  only  mode  of  ascertaining  the  fact  on  which  the  obligation  to  make  a  new 
cession  depends. 

Another  reason  for  new  and  distinct  proceedings  is,  that  the  debtor  himself  is 
not  a  party  to  the  cancurso.  He  abandons  his  property,  and  obtains  an  order 
staying  all  proceedings  against  him.  He  then  ceases  to  be  a  party,  and  the 
creditors  administer  and  divide  the  estate.  If  a  surplus  remains  he  comes  in 
again  to  receiFe  it,  but  until  the  creditors  are  paid  be  has  no  voice  in  the  matter, 
and  neither  appears  nor  ia  he  represented.  To  bring  him  in  again  by  a  rule  is 
to  make  a  new  party,  and  rules  are  onfy  taken  ag^uast  those  ah>eady  parties  to 
suits. 

This  mode  of  proceeding  ia  another  instance  of  the  attempt  to  substitiite  rules 
for  suits,  which  this  court  lias  so  often  denounced  as  calcukted  to  throw  the 
administration  of  justice  into  confusion.  The  pkiin  and  undoubted  remedy  is  by 
suit.  The  preliminary  issue  to  be  tried  is  one  of  fiict,  on  which  either  party 
should  be  permitted  to  call  a  jufy.  The  debtor  has  then  the  common  right  of 
every  other  citizen  of  defending  at  his  own  domicil.  If  a  surrender  is  decreed, 
then  it  will  be  made  wher«  the  property  lies,  and  where  it  may  be  disposed  of 
to  advantage.  If  he  may  be  called  out  of  his  parish  and  forced  to  surrender 
there,  in  addition  to  the  injustice  to  himself,  the  inconvenience  of  administration 
and  the  danger  of  sacrifice  will  both  be  increased. 

The  judgment  of  die  court  was  pronounced  by 

EusTis,  C.  J.  The  appellees,  creditors  of  Benjamin  Flarance,  who  had  filed 
his  bilan  as  an  insolvent  debtor  in  the  late  Commercial  Court  of  New  Orleans, 
in  1840,  alleging  that  he  bad  acquired  sufficient  property  to  authorise  them  in 
exacting  a  new  surrender  for  the  purpose  of  paying  their  several  claims  which 
had  not  been  discharged  by  the  insolvent  proceedings  moved  in  the  Court  of  the 
Fourth  ITistrict  of  New  Orleans,  which  had  succeeded  to  the  commercial  court, 
for  an  order  directing  him  to  make  a  new  surrender. 

A  petition  was  filed  making  out  a  proper  case,  and  the  order  of  the  court  was, 
4iat  the  insolvent  within  ten  days  after  notice  of  tlie  petition  and  order,  make  a 
surrender  of  the  property  acquired  by  faim  since  tbe  date  of  his  oesaion  in  1840, 
or  show  cause  why  he  should  net  do  so.    The  insolvent  to  this  proceeding  filed 
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FLoRAirci     two  exceptioDs  !  one  to  the  jurisdictioD  of  the  court,  he  being  domiciliated  and 

His  Crkditors  r<)8iding  in  the  parish  of  JefTersoo  ;  the  other,  that  he  was  not  bound  to  answer 

to  the  rule,  the  action  to  compel  a  new  surrender  being  one  which  ought 

to  be  institned  and  conducted  according  to  the  uaual  Ibrms  of  civil  actions,  hj 

petition,  citntion,  Sec. 

The  exceptions  were  overruled;  the  district  judge  considering  the  proceedings 
of  the  appellees  as  a  continuance  of  the  former  proceedings  in  insolvency,  judg- 
ment was  afterwards  rendered  decreeing  a  surrender  of  property,  and  the  insol- 
vent Florance  has  appealed. 

The  right  of  the  creditor,  whose  debt  has  not  been  discharged  under  the  insol- 
vent acta,  to  compel  a  new  cession  of  the  property  of  his  debtor,  if  the  latter  haa 
acquired  property  over  and  above  what  is  necessary  for  his  maintenance,  is  given 
by  the  article  2173  of  the  Code*  But  on  this  fund  the  creditors  since  the  cession 
have  a  preference  over  the  old  ones. 

The  practice  in  proceedings  of  this  kind  does  not  appear  to  have  been  uniform. 
Morgan  v.  Dalton,  3  L.  R.  333.  8  R.  R.  304.  In  the  case  of  Plympton  v. 
Preston,  4th  Ann.  360,  we  had  occasion  to  examine  this  subject,  and  we  think  it 
necessarily  results,  from  what  we  heM  to  be  the  law  in  that  case,  that  the  pro- 
ceedings of  the  creditor  in  the  exercise  of  this  right  to  force  a  new  surrender 
must  be  by  action  in  the  ordinary  form.  It  is  but  proper  and  just  that  the 
defendant  should  have  the  privilege  of  meeting  the  issues  of  fiict  presented  as 
in  any  other  suit. 

The  question  of  domicil,  in  a  case  of  this  kind,  also  involves  rights  of  the  most 
serious  kind.  Men  who  liave  failed  in  remote  parts  of  the  State,  and  instituted  their 
insolvent  proceedings  in  the  courts  of  their  domicil,  frequently  remove  and 
establish  themselves  in  the  city  or  some  other  part  of  the  State.  They  form 
new  establishments,  and  often  retrieve  their  fortunes  on  the  credit  they  obtain. 
The  creditors  since  the  surrender  of  properly  have  a  preference  on  their  pro- 
perty newly  acqnired  over  their  old  ones.  To  subject  the  debtor  and  his  new 
creditors  to  the  exclusive  jurisdiction  of  the  courts  in  a  distant  parish,  having 
original  cognizance  of  the  insolvent  proceedings,  and  to  transfer  the  debtor's 
property  there  for  administration  and  distribution,  would  be  an  abuse  in  the 
administration  of  justice. 

We  therefore  think,  the  court  erred  in  overruling  the  exceptions  filed  by  the 
appellant.  The  judgment  of  the  district  court  is  therefore  reversed,  and  die 
pkuntifT's  petition  dismissed,  with  costs  in  both  courts. 


Municipality  Number  One  v.  Louisiana  State  Bank. 

Where  tbe  charter  of  a  bank  exempts  the  itock  and  real  estate  of  the  bank  from  any  tax 
laid  by  the  State,  parish,  or  any  body  politic  or  corporate,  a  tax  imposed  by  the  Monicipality 
Number  One  on  the  real  estate  of  the  bank  is  in  direct  conflict  with  the  charter,  and 
illegal.    Such  an  exemption  is  not  repealed  by  the  art  127  of  the  Constitntion. 

APPEAL  from  the  Second  District  Court  of  New  Orleans,  Lea,  J.  R. 
Preanx,  for  plaintiff,  contended  :  The  Municipality  Number  One  sues  the 
bank,  to  recover  the  taxes  due  them  on  the  property  which  they  own  in  the  limita 
ef  said  municipality. 
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« 

The  Lonismna  Stale  Bank  resiots,  oo  the  groand,  that  by  the  17tli  seetioii  of  Mdiiicipalitt 
their  charter,  (Itforeau^s  Digest  toI.  1,  p.  75,)  fcbey  have  forever  been  exempted      No.^Omk 
from  such  taxes.  Lopisiara 

It  has  been  urged  in  the  court  below  by  the  second  attorney  of  the  M nnici*  state  Bakx. 
pality  Number  One,  who  specially  attends  to  such  esses,  that  in  comparing  the 
French  text  of  the  law  with  the  English  t«xt,  (see  Moreau's  Digest  vol.  1,  p. 
Ill,  sec.  17,  French  text,)  that  the  exemption  is  appliable  only  to  political  cor- 
porations existing  at  the  time  of  the  adoption  of  the  charter  of  the  bank,  and 
that  the  Municipality  Number  One  being  not  yet  established  at  that  time,  the  bank 
could  not  oppose  the  disposition  of  their  charter  to  the  munici|)ality;  sod  I  sub- 
mit this  point  to  the  consideration  of  your  honors. 

So  far  as  1  am  concerned,  the  object  of  this  argument  is  only  to  show  to  your 
honors  that,  whatever  may  be  the  extent  of  the  privilege  granted  to  the  bank  on 
the  14th  March,  1818.  they  have  no  right  to  claim  any  exemption  of  taxes  under 
our  present  Constitution. 

I  wish  to  be  well  understood  that  I  am  not  here  arguing  the  constitutionality 
of  a  law  impairing  the  obligations  of  contracts.  I  know  that  the  charters  of 
private  corporations  have  been  viewed  in  this  country  by  the  judiciary  as  con- 
tracts between  the  State  and  the  individuals  in  whose  favor  they  have  been 
granted,  and  I  admit  that  as  long  as  corporations  do  not  violate  their  chartera,  it 
is  out  of  the  power  of  the  Legishiture  to  pass  any  law  impairing  their  privileges. 

But  the  Louisiana  State  Bank  is  not  in  the  position  of  a  corporation  who 
have  always  been  faithful  to  their  charter;  they  have  violated  it  twice;  but  as 
they  have  been  relieved  by  the  Legislature,  I  do  not  rely  upon  that  in  order  to 
show  that  they  are  bound  to  pay  the  tax. 

After  these  preliminary  explanations,  I  now  come  to  the  point.  I  intend  to 
submit  to  your  honon,  that  by  the  article  418,  C.  C,  the  law  considers  a  corpo- 
ration as  an  intellectual  body,  and  for  certain  purposes  as  a  natural  person.  The 
same  definition  of  a  corporation  is  given  in  the  Code  of  1808,  c.  2,  p.  89. 

Then,  if  a  corporation  is  to  be  considered  for  certain  purposes  as  a  natural 

rsrson,  that  is  to  say,  as  regards  the  privilege  granted  to  them  in  their  charter, 
maintain  that,  within  the  limits  of  the  privilege  granted  to  them,  they  are  sub- 
jected to  the  same  rules  which  govern  individuals  towards  the  sovereign. 

In  the  charter  of  a  corporation  there  may  be  at  the  same  time  privileges  and 
exemptions  granted;  so  far  as  privileges  are  conceraed,  there  is  no  doubt  that  as 
long  as  corporations  do  not  violate  their  charter  they  have  the  right  of  enjoying 
said  privileges ;  but,  as  to  exemptions,  corporations  as  well  as  individuals  are 
governed  by  the  same  rule.  To  admit  a  contrary  doctrine  would  be  to  submit 
that  the  sovereign,  in  remaining  still  the  sovereign,  has  the  right  of  divesting 
himself  of  his  sovereignty,  which  he  cannot  consistently  do,  according  to  VatteU 
Bentham  and  Grotius. 

Hss  the  Legislature  granted  a  privilege  or  an  exemption  to  the  bank  ?  The 
very  wording  of  the  section  shows  that  it  is  an  exemption :  *^be  exempt  from  the 
payment,  &c."  Then  this  being  an  exemption,  and  not  a  privilege,  it  is  governed 
by  the  rules  applicable  to  exemptions  granted  to  individuals,  whatever  they  may 
be,  corporations  or  single  individuals. 

Now  the  questions  to  be  examined  are  these :  Is  the  State  of  Louisiana  sove- 
reign 7  Has  the  State  the  right  of  changing  and  modifying  its  form  of  govern- 
ment? The  answere  are  very  simple.  Yes !  Can  a  Legislature  bind,  by  their 
act,  a  State  Convention,  in  mattere  of  exemptions  which  can  never  form  part  of 
contracts  ?  Are  not  all  the  individuals,  corporations  or  single  individuals  bound 
to  support  the  public  a harges  ?  And  can  a  Legislature  exempt  them  tor  ever 
from  supporting  said  charges,  so  as  to  set  limits  to  the  power  of  a  convention 
that  knows  no  limit  to  their  power  ?     I  submit  these  questions  to  the  court. 

The  exemption  claimed  by  the  Louisiana  State  Bank  was  gi'anted  under  the 
Old  Constitution.  It  is  doubtful  that,  under  that  instrument,  the  Legislature  had 
the  power  to  grant  such  an  exemption;  but  af  any  rate,  they  bad  no  power  vested 
in  them  to  extend  the  exemption  beyond  the  time  of  the  existence  of  the  Old 
Constitution,  and  when  the  Convention  that  framed  the  New  Constitution  revoked 
the  power  vested  in  the  Legislature  by  the  Old  Constitution,  all  the  exemptions 
granted  by  the  Legislature  ivere  at  once  revoked. 

Agreeably  to  the  art-  127  of  the  present  Constitution,  after  tlte  year  1648 

taxation  shall  be  equal  and  uniform  tliroughout  the  State.     No  one  species  of 

-  property  shall  be  taxed  higher  than  another  species  of  property  of  equal  value. 

Can  it  be  maintained,  that  ta^tioo  shall  be  eqi^al,  if  the  exempMoQ  claimed  by 
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^V'^i<:iJ*AtiTT  the  State  Bank  of  I^a'<aiaDt  m  gnieted  ?     And  caa  it  be  mnintained  that,  in 
o.o aiL     matten  of  exHuiptions  which  are  always  left  al  the  pleaaure  of  the  sovereign, 
LovisiAjcA     ^^^  ^^nk  h'^s  ^^6  rijrht  of  elaiming  a  right  superior  to  that  a  simple  individnal 
SrATKBATfK.  could  clMim  ?     No!  In  matter  of  exemptions,  corporations  and  individuals  are 
placed  on  an  e<|uai  footing ;  and  I  aak  candidly  of  your  honors,  that  if  a  similar 
advantage  had  been  granted  to  a  citizen  under  the  Old  Constitution,  if  he  would 
be  able  to  enjoy  it  under  the  New  Constitution  ?  Surely,  no.     Then  if  he  could 
not^  how  can  the  bank  claim  it  ?     Is  it  not  evidence,  that  the  framers  of  our  pre- 
sent Constitution  had  in  view  those  exemptions,  and  that  they  directly  revoked 
tliem  by  the  art.  127. 

The  charter  of  the  Poydras  Orphan  Asylum  cont^ns  an  exemption  similar  to 
the  on#»  claimed  by  the  Louisiana  State  Bank ;  and  although  they  are  a  corpora- 
tkm  established  for  purposes  of  charity,  while  the  Louisiana  State  Bank  is  estab- 
lished for  the  benefit  of  its  stockholders,  yet  it  has  been  doubted  that  the  Legis- 
lature had  rhe  power,  under  the  authority  of  the  New  Constitution,  to  renew 
the  exemption  which  tba%  charitable  institution  had  considered  extinguished  by 
that  instrument  See  the  journal  of  the  House  of  Representatives  of  January 
and  February.  1850,  and  the  report  of  Mr.  Larue,  the  chairman  of  the  Finance 
Committee. 

The  same  reasoning*  applicable  |x>  the  State,  is  equally  applicable  to  a  municipal 
corporatioD,  which  is  only  a  delefnicion  of  the  sovereignty  for  purposes  of  public 
administration.  Art.  130  of  the  New  Constitution.  On  the  whole  I  refer  your 
honors  to  the  following  authentic  authorities :  Providence  Bank  v.  Billings  and 
Pettman,  4  Peter's  Rep.  514.  Corporation  of  the  Brick  PrcBbyterian  Churrh 
V.  Mayor,  Aldermen  and  Community  of  ^iew  York,  5  Cowen's  Rep.  538. 
Stuyve^ant  v.  Mayor,  Sfc.,  of  New  York,  7  Cowen's  Rep.  605. 

A  bill  of  exception  has  been  taken  by  the  appellee.     The  counsel  of  the 
appellees  intended  to  introduce  evidence  to  prove  that  the  bank  had  paid  no 
^  taxes  till  this  time;  but  the  present  tax  had  been  demanded  because  the  Legis- 

lature of  1847,  1848  and  1849,  have  adopted  acts  extending  to  the  municipal 
corporations  of  New  Orleans  the  obligation,  that  taxes  be  equal  and  uniform ; 
and  this  is  the  reason  for  the  lax  which  has  been  imposed  on  the  bank.  That 
institution  does  not  claim  an  exemption  only  for  their  banking  house,  but  they 
intend  to  extend  it  to  all  the  real  estate  they  possess. 

Hunton  and  Bradford,  for  the  defendnnt,  contended :  The  Louisiana  Stste 
Bank  was  incorporated  by  an  act  of  the  Legislature  of  Louisiana  approved 
March  }4th,  1818,  its  corporate  powers  and  privileges  to  terminate  with  the  last 
day  of  tl>e  year  1870. 

By  the  17th  section  of  the  act  of  incorporation  it  was  enacted,  that  in  consi- 
deration of  the  privileges  and  benefits  conferred  by  this  act  upon  the  said  bank, 
the  president,  directors  and  company  thereof  shall  pay  to  this  State  the  sum  of 
one  hundred  thousand  dollars,  and  that  the  stock  of,  and  real  estate  belonging  to, 
the  said  bank  shall  forever,  during  the  continuance  of  its  charter,  be  exempt  from 
the  payment  of  aoy  State  tax,  and  from  the  payment  of  any  tax  laid  by  any 
parish  or  other  body  politic  or  corporate,  under  the  authority  of  this  State.  See 
1  Moreau*8  Digest,  p.  68.  Under  this  act  defendants  claim  to  be  exempted  from 
taxation. 

Sjpce  the  great  case  of  Dartmouth  College  v.  Wbodtoard,  it  is  too  late  to  doubt 
that  a  charter  of  incorporation  such  as  this,  is  a  contract  within  the  meaning  of 
the  Constitution  of  the  United  States,  and  that  the  rights  acquired  under  sudi  a 
chaiter  are  protected  by  that  instrument. 

It  is  not  seriously  denied  by  the  counsel  of  plaintifiT  th|L  at  the  time  the  Lou- 
isiana State  Bank  was  incorporated,  the  Legislature  had  tm^  right,  in  consideretion 
of  a  price  paid,  to  exempt  th^  bank  from  taxation  thenceforth,  or,  in  other  words, 
to  make  that  contract  with  the  bank  evidenced  by  the  act  of  1818  referred  to ; 
and  since  the  exemption  has  been  acknowledged  and  acquiesced  in  during  a  period 
of  thirty  yeara,  we  shall  Assume  that  the  act  of  incorporation  was  valid  and  con- 
stitutional. But  it  is  asked:  '*Had  the  I^egislature  which  chartered  the  bank 
the  right  to  bind  the  Convention  which  framed  the  New  Constitution  in  matters 
of  exemption.'* 

The  court  may  have  observed,  that  a  large  portion' of  the  argument  presented 
by  the  brief  of  plaintiflPs  counsel  in  this  case,  rests  upon  the  distinction  between 
a  privilege  and  an  exemption.  Now  we  had  always  thought  that  an  exemptioo 
from  the  burthen  of  taxation  was  but  a  privilege,  and  generally  that  a  special 
exemption  finom  any  onerous  charge  was  nothing  more  nor  lees  than  a  special 
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prir'UmgiB.    Indeed*  the  Teiy  definitioii  of  an  exemptioe«  m  ghren  by  Boavier  and  Mvkicipalitt 
other  law  dictiooanr  maken,  ia  **a  privilege  wtiich  dispeaaea,"  &Cm  aod  we  cannot     ^^-  ^'^ 
perceive  that  the  distinction  attempted  to  be  eatabliafaed  really  exists.  LovmAVA 

But,  in  answer  to  the  question  propounded,  we  aay  emphaticaUy,  yea !  The  Statb  Bamb. 
Conatitution  of  the  United  Statea  declarea,  that  no  State  shaO  paaa  any  law 
impairing  the  obligation  of  a  contract ;  and  any  law  of  the  State  of  Louisiana, 
then,  made  either  by  the  Legislature  of  the  State,  or  by  delegates  of  the  people 
In  convention,  which  contrayenes  the  provisions  of  the  Constitution  of  the  United 
Statea  ia  nuU  and  void. 

Thia  caae,  however,  presents  really  no  queation  involving  a  conflict  between 
the  Conatitution  of  the  United  Statea  and  that  of  Louisiana,  and  none  between 
tile  present  Constitution  and  the  act  of  1818,  passed  under  the  Old  Constitution. 

Art.  142  of  the  New  Constitution  secures  and  eontinuea  in  force  all  rights, 
claima  and  contracts,  aa  well  of  individuals  as  of  bodiea  corporate,  which  existed 
previous  to  its  adoption,  and  which  are  not  inconaiatent  with  it. 

The  Louisiana  State  Bank,  under  the  law  and  Okl  Constitution,  had  the  right 
to  exercise  the  corporate  powers  free  of  taxatbn.  Is  there  anything  in  the  New 
ConatitutM>n  abrogating  that  right  ?  Does  art.  127  aubject  to  taxation  properQr 
not  taxable  before  ?  Does  it  not  rather  preacribe  the  ratea  of  taxatbn  upon  pro- 
perty which  waa  taxable  then  and  before  ?  The  article,  when  duly  cooaidered, 
expbiins  itaelf.  It  only  meana,  that  taxatwn  upon  property  'Hm  which  taxaa  may 
be  levied"  ahalJ  be  equal  and  uniform,  and  not  that  all  property  within  the  State 
of  Louisiana  shall  be  subject  to  taxation. 

But  even  if  the  Convention  which  framed  the  New  Cons^tution  intended,  by 
art.  127,  to  subject  to  taxation  property  which  had  been  exempted  by  the  State 
for  a  number  of  yeara,  in  consideration  of  a  price  paid,  of  a  fiiir  equivalent,  they 
intended  to  transcend  their  powers,  and  to  do  that  which  the  Constitution  of  the 
United  States  forbade  them  to  do.  ^ 

The  State  of  Louisiana,  aa  weU  as  the  parish  of  Orleans  have,  heretofore j 
acmpulously  observed  the  contract  solemnly  made  with  the  bank  by  the  Legis« 
lature  in  the  year  1816.  The  State  has  fully  kept  its  faith,  but  the  Municipali^ 
Number  One,  itself  a  creation  of  the  State,  a  corporation  deriving  its  powers  of 
taxation  solely  from  the  State,  claims  for  itself  the  right  to  annul  this  contract, 
and  in  expreas  violation  of  the  proviawna  of  the  charter,  demanded  from  the  bank 
the  payment  of  taxea  on  the  real  estate  it  owna  within  the  limita  of  said  muni- 
cipality, and  this,  too,  on  no  more  plausible  pretext  or  better  reaaon  than  is  to 
be  found  in  the  imiginary  distinction  between  the  paid  bank's  exercising  its  cor- 
porate powers  with  the  privilege  of  not  paying  taxes,  and  its  exerciaing  these 
powers  exempt  from  taxation. 

The  judgment  of  the  court  was  pronounced  by 

£usTi8,  C.  J.  Thia  ia  a  auit  for  taxea  imposed  by  the  municipali^  on  the 
property  of  the  Louisiana  State  Bank.  /The  bank  had  judgment  in  the  court  of 
the  first  instance,  and  the  municipality  has  appealed. 

By  the  charter  of  the  bank,  **in  consideration  of  Ae  privileges  and  benefita 
conferred  by  this  act  upon  the  said  bank,"  the  bank  undertook  to  pay  to  the  State 
the  sum  of  one  hundred  thousand  dollars  in  ten  equal  annual  payments ;  and  in 
the  same  section  it  is  provided,  that  the  stock  and  real  estate,  belonging  to  said 
bank,  shall  forever  be  exempt  from  the  payment  of  any  State  tax,  and  from  the 
payment  of  any  tax  laid  by  any  pariah  or  other  body  politic  or  corporate  under 
the  authority  of  thia  S  Ae. 

The  tax  sought  to  be  exacted,  we  understand  to  be  imposed  on  real  eatate,  and 
the  authority  on  the  part  of  the  municipality  to  impose  it,  to  be  asserted  to  be 
derived  from  the  State.  The  exaction  would  be  in  direct  conflict  with  the  charter. 

But  it  is  said,  this  privilege  of  the  corporation,  which  was  granted  for  a  foir 
equivalent,  is  repealed  by  the  127th  article  of  the  Constitution,  which  provides 
for  equality  and  uniformity  of  taxation  throughout  the  State. 

The  repeal  would,  under  the  argument  presented,  rest  but  upon  an  implica- 
tion. Such  we  do  not  understand  to  be  the  purpoae  of  this  Constitution,  which 
provides  that  no  law  impairing  the  obligation  of  contracts  shall  be  passed,  and 
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MuNictpAT.iTT  that  vested  rights  shall  not  be  divested,  unless  for  purposes  of  public  atility,  and 
9,  for  adequate  compensation  previously  made.     Art.  109.     We  think  the  whole 

LouisTAicA     sense  and  tenor  of  the  instrument  excludes  any  such  construction  as  that  con- 
Btate  Bank.   ^     ,    ,  - 
tended  for. 

The  judgment  of  the  district  court  is  therefore  affirmed,  with  costs. 


5*806, 
>  46  1177! 


Samuel  F.  Rice  v.  Gasparb  DeBuys. 

In  proceedingf  ander  the  act  of  1ft  of  Jane,  1846,  for  conteiting  certain  electioni,  there  is 
no  appeal.    Parties  are  left  to  their  ordinary  remediea  of  quo  warranto,  or  action  at  law. 

APPEAL  from  the  Fifth  District  Court  of  New  Orleans,  Buchanan,  J, 
J.  M.  Wby\  for  plaintiff.    A.  Canonge,  for  defendant.    The  judgment  of 
the  court  was  pronounced  by 

EusTis,  C.  J.  This  is  an  appeal  taken  by  the  plaintiff  from  an  order  of  the 
Court  of  the  Fifth  District  of  New  Orleans,  dismissing  his  petition. 

The  proceedings  had  were  taken  for  the  purpose  of  contesting  the  election  of 
the  defendant  to  the  office  of  Assessor  for  the  Eighth  Representative  District  of 
New  Orleans,  and  are  only  authorized  when  in  conformity  with  the  statute  pro- 
riding  for  contesting  elections  of  parish  officers,  passed  on  the  1st  June,  1646. 

We  understand  that  by  the  4th  section  of  this  statute  no  appeal  can  be  taken 
in  the  proceedings  under  it.  Parties  are  left  to  their  ordinary  remedies  by  quo 
warranto,  or  action  at  law;  but  necessity  appears  to  require  that  the  possession 
of  the  elective  offices  should  be  determined  without  the  delays  of  a  law  suit. 

The  motion  to  dismiss  the  appeal  made  by  the  counsel  for  the  defendant  must 
therefore  prevail. 

Appeal  dismissed,  at  plaintiffs  costs. 
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State  v.  Desmond  and  E.  and  O.  Connor. 

In  capital  caaea,  the  jury  should  not  be  pennitted  to  separate  after  tbey  bare  been  awom, 

either  with  or  without  the  conaent  of  the  priaoner.    The  practice  ia  to  keep  the  Jaiy  in 

charge  of  the  iherilT,  however  long  die  trial  may  last 
Where  a  priaoner  waa  indicted  for  marder,  and  the  jury  foand  him  gailty  of  manalaaghter, 

upon  a  new  trial  he  cannot  be  again  tried  for  the  crime  of  marder. 
There  can  be  no  aoceiioriea  to  manilanghter  before  the  fact.    Xiders  and  abettors  are  prin- 

dpala,  and  shonld  be  tried  aa  aach. 

APPEAL  from  the  District  Court  of  Jefferson,  Clarke,  J.     A.  W,  Jourdan. 
District  Attorney,  for  the  State.     Michel  and  Bums,  for  defendants.    The 
judgment  of  the  court  was  pronounced  by 

Preston,  J.  It  hns  been  established  in  this  case,  beyond  doubt,  by  the 
testimony  of  Michel,  Bums,  Heffeman,  and  others,  that  the  jury  separated 
after  being  sworn  in  the  case,  indulged  in  a  crowd  in  taking  refreshments  at  a 
bar  in  the  Ticinity  of  the  court-house,  and  were  not  at  the  time  in  the  charge 
of  the  sheriff  or  one  of  his  officers.    The  district  judge  stated,  that  there  was 
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•II  inogiikrity  in  this  respect,  but  that  there  wss  do  suspicioli  that  the  jmj  had        Btatk 
been,  daring  the  sepiiration,  improperly  influenced  or  tampered  with.  Dseiioiio. 

The  accused  being  convicted,  Detmond  technically,  and  the  Ctmnars  8ub« 
stantially,  of  manslaughter,  applied  for  a  new  trial  on  account  of  this  irregularityi 
which  was  refused,  they  were  sentenced,  and  have  appealed*  As  they  aoqui* 
esced  in  the  very  temporary  sepamtioli  of  the  juiy,  we  should  greatly  doubt 
the  propriety  of  granting  a  new  trial,  were  it  an  original  question  in  our  courts. 
But  the  late  court  of  ettors  and  appeals  in  criminal  cases  decided,  in  the  case 
of  the  Slate  against  Homsby,  that  in  capital  cases  the  jury  should  not  be 
permitted  to  separate  after  tiiey  had  been  sworn,  either  with  or  without  the 
consent  of  the  prisoner.  And  it  has  become  the  established  practice  in  the 
State,  in  capital  cases,  to  keep  the  jury  in  the  charge  of  the  sheriff,  however 
long  the  trial  might  last.  See  also  the  case  of  the  Contmanwealth  of  Ma$$U' 
chuaelU  r.  Dr.  WehiUr^  39. 

It  cannot  be  denied  that  this  operates  as  a  great  hardship  upon  juries,  and 
that  in  this  enlightened  age  of  confidence  in  our  institutions,  we  might  trust 
those  who  are  charged  with  the  life  and  liberty  of  the  citizen,  to  exercise  Ae 
solemn  trust  in  a  rational  manner,  and  without  the  apprehension  of  their  being 
corrupted,  even  by  influence,  or  violating  their  oaths,  to  tiy  the  accused  impar- 
tially, and  decide  according  to  the  law  and  evidence.  Indeed,  there  is  no 
occasion  in  which  we  so  much  need  the  best  exercise  of  our  faculties,  supported 
by  regular  rest  and  diet,  as  when  called  to  decide  upon  the  life  and  liberty  of 
our  fellow-man. 

But,  an  enlightened  court,  organized  for  the  very  purpose  of  establishing 
uniform  principles  and  practice  in  criminal  matters,  having  decided  that  the 
separation  of  the  jury,  without  being  in  charge  of  a  sworn  oflicer,  is  fatal  to  the 
regularity  of  the  proceedings  in  a  capital  case,  limiting  the  decision  to  that  case 
alone,  and  the  inferior  tribunals  having  in  general  conformed  to  the  decision, 
and  the  Legislature,  notwithstanding  the  hardship  upon  juries,  and  the  apparent 
distrust  of  their  independence  and  integrity,  not  having  provided  for  their  relief, 
we  feel  bound  to  follow  the  decision,  and  in  this  case  to  direct  that  the  verdict 
be  set  aside,  and  a  new  trial  granted,  as  was  done  in  the  case  of  the  State 
against  Hcmsby^  which  was  precisely  similar  to  the  present  case. 

The  jury  returned  a  verdict  that  Desmond  was  guilty  of  manslaughter,  and 
that  Edward  and  OtDen  Connor  were  accessories.  There  can  be  no  accessories 
before  the  &ct  in  manslaughter.  The  Connon  were  not  charged  as  acces- 
sories after  the  fiict,  but  as  aiders  and  abettors  of  a  murder.  The  jury,  evidently, 
did  not  intend  to  acquit  them,  and  yet  have  not  found  them  guil^  of  a  crime 
put  in  issue  by  the  [headings.  The  verdict  is  imperfect,  or  lather  insensible, 
and  is  no  bar  to  a  further  prosecution  of  the  real  crime  of  which  they  now 
stand  charged.    2  P.  Williams  439.    Comyn*8  Dig.,  Indictment  N. 

Desmond  can  only  be  prosecuted  for  manslaughter,  having  been  substantially 
acquitted  of  murder.  The  Connors  are  charged  to  have  aided,  abetted,  and 
assisted  him  in  the  act  of  which  he  is  accused.  If  he  be  guilty  of  nunslaughter, 
and  they  uded,  abetted,  and  assisted  him  in  the  act,  they  should  all  be  prose- 
cuted together  as  principals,  for  the  crime  of  manslaughter. 

It  is  therefore  ordered,  that  the  judgment  of  the  district  court  be  reversed, 
the  verdict  of  the  jury  be  set  aside,  and  that  the  accused  be  put  upon  their 
trial  for  manslaughter  alone. 
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Miles  Judson,  AJin*r.,  v.  Sarah  Co^fNOLLT  and  her  Husband. 

Where  the  toccesflion  u  ioaolveBt  the  ■dminiitrator  representa  the  creditors,  and  may  attack 
conveyance!  of  the  propertj'  made  by  the  deceased  before  hia  death,  upon  the  groand  of 
flimalation«  althongb  the  deceased  ooold  not  himself  have  dispated  the  reality  of  those 
cooveyances. 
Under  the  article  1960  C.  C.  insolvency  may  be  proved  as  any  other  fact 
,  It  is  not  necessary  that  the  insolvency  of  a  saccession  shonld  be  proved  by  a  tableaa  of  tlw 
debts  exhibited  in  oonrt  and  homologated.    The  insolvency  may  be  proved  by  jndgmeBCs 
against  the  deceased. 

Judgments  rendered  by  the  State  oodrts  are  eWdeneOf  tdthaogL  the  whole  record  be  not 
introduced. 

APPEAL  from  the  Fourth  District  Court  of  New  Orieeoe,  Strawbridge,  J. 
Hcdsetf,  for  platnf iff.     Roselius  and  G,  Schmidt,  for  defendanli.    The  judg- 
meot  of  the  court  was  proDounced  by 

RosT,  J.  The  plaintiff  alleges  that  the  defendants  had  in  thehr  poasesnoo, 
under  simnlated  conyeyances  and  otherwise,  a  large  amount  of  property  belong- 
ing to  Felix  Connolly ,  whose  saccession  he  administers;  that  they  have  sold  a 
portion  of  said  property  and  received  the  proceeds;  and  that  they  have  also 
received  a  large  amount  of  rents.  He  claims  the  property  of  the  succession 
remaining  in  their  possession,  the  proceeds  of  that  which  has  heen  alienated  and 
the  rents  received. 

The  defence  is,  that  the  administrator  cannot  maintain  this  action,  because  he 
represents  the  deceased  who  could  not  be  heard  in  a  court  of  justice.  If  he  aBegod 
a  simulation  to  which  he  was  a  party;  that  all  the  heirs  of  the  deceased  are 
present  or  represented ;  that  four  of  them  have  accepted  the  niceesaien  uncea- 
dittonally,  and  until  it  is  shown  that  they  are  unable  to  pay  its  debts,  it  cannot  be 
fo^ttlif^g^BB  insolvent ;  that  if  it  be  insolvent,  the  administraloris  without  cap»- 
•  ^llf^lgtect  and  a  syndic  should  have  been  appointed. 

The  anWer,'al8o,  contains  a  genera]  denial,  and  a  plea  of  preseriptien  under 
i^flple  \9fi2  Q.  C.  There  was  judgment  in  favor  of  the  pbuntiff  in  the  first 
instlttfcef  andahe  defendants  appealed. 

We  have  stated  the  pleadings  with  precision,  because  in  the  oral  aiguroent 
'    Jaikaf  |$ofait9  were  raised  which  are  not  put  at  issue  by  them,  and  upon  which  it 
is  therefore  unnecessary  to  express  an  opinion. 

'The  cause  of  action  is  similBr  to  that  of  the  same  plaintiflT  against  Bridget 
Connolly 9  reported  in  4th  Ann.  169.  In  that  ease  no  defence  was  made  and  the 
judgment  was  confirmed  on  a  defoult.  On  the  appeal,  the  counsel  for  the  defen* 
dant  made  the  plea  now  set  up,  that  the  administrator  represented  the  deceased, 
and  could  not  be  heard,  because  the  deceased  himself  could  not  have  alleged  the 
simulation.  He  also  filed  several  pleas  of  preecription.  We  held,  that  the  sue- 
cession  being  shown  to  be  insolvent,  the  administrator  represented  the  crediton 
and  could  maintain  the  action  in  their  behalf,  and  being  clearly  of  ofunion  that  the 
pleas  of  prescription  were  not  tenable,  we  affirmed  the  judgment.  We  are 
satisfied  with  our  decision  in  that  case  as  for  as  it  goes,  and  we  must  now  ascer- 
tain whether  there  is  any  thing  in  the  defence  set  up,  and  in  the  evidence 
adduced  in  support  of  it,  which  will  require  or  justify  a  different  decree  In  thia 
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The  simulaHoD  alleged  is  sufficiently  proved.    Bat  the  defendant's  counsel       Junsoir 
contends  that  the  plaintiflT,  so  far  from  showing  the  insolvency  of  the  succession     Conholly. 
has  proved  that  it  was  solvent ;  the  heirs  having,  as  he  admits,  accepted  purely 
and  simply,  and  there  being  no  proof  of  their  insolvency. 

Some  of  the  heirs  were  minors  and  could  not  thus  accept.  The  qualify  which 
the  others  assumed,  in  the  suit  which  they  instituted  against  the  present  defen- 
dant, rendered  them  liable  as  heirs  pure  and  simple.  But  the  compromise  upon 
which  that  suit  was  brought  does  not  affect  the  right  of  the  creditors  to  shew  tb^' 
simulation.  The  heirs  of  Felix  Connolly  could  not,  by  accepting  the  succiessioii^ 
purely  and  simply,  and  leaving  nearly  all  his  property  in  the  hands  of  the  defen- 
dant, defeat  the  rights  of  the  creditors  in  that  property  beyond  (he  attiount  of  the 
share  of  Sarah  Connolly  in  the  succession.  The  compromise  effected  between- 
the  heirs  of  Felix  Connolly  on  the  simulation,  was  not  such  a  partition  of  the 
succession  as  will  compel  the  creditors  to  resort  lo  the  heirs  fer  ^ym^nt. 

To  prove  the  insolvency  of  the  succession,  the  plaintiff  offered  in  evidence 
copies  of  judgment  rendered  against  Felix  Connolly;  to  the  introduction  of  which 
the  defendants  objected  on  various  grounds,  which  we  wiU  separately  notice. 

First,  that  the  insolvency  of  the  succession  could  only  be  shown  by  a  tableau 
of  the  debts  of  the  succession  duly  exhibited  in  tiie  court  seized  with* it,-  and 
homologated  by  the  court.  This  principle  is  recognized  in  the  case  of  Sample 
V.  Fletcher,  0  N.  S.  382,  and  was  undoubtedly  the  law  under  the  Code  of  1808. 
The  consequence  was  that  it  was  almost  impossible  to  prove  the  fiict  of  insol- 
vency. To  remedy  this  defect  in  our  legislation,  the  framefs  of  the  New  Code 
introduced  in  that  work  art.  1980,  which  ^ected  a  radical  change  of  the  old  law. 
Under  that  article,  insotvency  may  be  proved  as  any  other  fact,  and  we  are  of 
opinion  that  it  is  sufficiently  established  by  the  evidence  adduced  in  this  case. 

It  was  further  urged,  against  the  introduction  of  those  judgments,  that  they 
were  not  evidence  against  the  defendant,  she  not  being  a  party  to  them ;  and  also 
that  the  entire  reeord  ef  the  case,  in  which  the  judgments  ^ere  rendered  should 
have  been  produced. 

We  have  already  held,  as  our  predecessors  have  done  before  usj 
menl  is  primd.  facie  evidence  of  the  debt  against  third  perse 
directly  attacked  on  the  ground  of  fraud  and  collusion.  Fox  v. 
Sorapuruy.  Lacroix,  I L.  R.  378.     But  the  defendant  is  not  a  tl 
must  be  considered  as  having  accepted  unconditionaDy  the  su< 
Connolly^  and  cannot  contest  the  judgments  rendered  against 
a  third  person,  the  judgments  rendered  by  the  State  courts  at^ 
evidence,  although  the  whole  record  was  not  produced.     We  mSf^^^refore. 
take  them  as  evidence  of  indebtedness,  and  their  amount  is  sufficient  to  'siuMSe 
insolvency  of  the  succession. 

We  have  uniformly  held,  that  a  prescription  established  by  art.  1982  of  th« 
Civil  Code,  does  not  apply  to  cases  of  simulation. 

It  is  therefore  ordered,  adjudged  and  decreed,  that  the  judgment  of  the  court 
below  be  affirmed,  with  costs. 


William  Robbrtsox,  Trustee,  &c.  v.  E.  R.  Travis. 

Where  the  judgment  of  the  coait  diasolving  ao  iiganction  and  awarding  damages  is  writif  n 
oat  with  all  the  necessary  specifications,  and  the  clerk  only  record*  on  the  minutes  t^at 
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APPEAL,  from  tfae  District  Comt  of  Carroll,  SMy,  J.    A.  N.  Ogdcn^  for 
phintiff.     Stacry  and  Sparrow^  for  defendant.    The  judgment  4^  the  court 
was  pronoanced  bj 

Slidei.1^  J.  It  is  assigned  for  error,  that  no  legal  entry  of  the  judgment 
was  made  opon  tfae  minates.  The  entry  upon  the  minutes  was  as  follows : 
^^RoherUon,  TrusUe,  et  aL  v.  E.  R.  IVorif,  Sheriff,  et  aL.  In  this  case  the 
injunction  is  dissolved,  with  fifteen  per  cent  damages."  The  judgment  tm 
extenso  with  sD  the  essentia]  particukn  of  names,  dates,  amount,  &c«  seems  to 
havv  been  written  on  the  peiitioo,or  some  other  paper  of  record  in  tfie  cause  in  the 
usual  manner.  Although,  under  the  ait.  544,  it  would  have  been  more  regular 
on  tfae  part  of  the  clerk  to  enter  the  judgment  in  full  on  the  minutes,  we  do  not 
consider  the  irregularity  here  of  such  a  nature  as  would  authorize  us  to  annul 
the  judgment.  It  is  proper  to  observe,  that  there  is  no  reason  to  suppose  that 
the  appellants  were  led  astray  by  tfae  informality  of  the  entiy  upon  the  minutes. 
The  judgment  commences  with  the  followiog  recital:  **The  above  entitled 
suit  tiiis  day  came  regularly  up  for  trial.**  The  cause  had  been  preriously  put 
at  issue  by  answer.  In  the  absence  of  any  thing  upon  the  ftce  of  the  record  to 
the  contrary,  we  must  presume  that  the  case  was  duly  brought  to  trial.  It 
appears  to  have  been  tried  upon  the  30th  May,  and  the  judgment  was  signed 
upon  the  3 1st.  The  signing  was,  in  this  sense,  premature,  that  the  party  was 
not  theroby  deprived,  of  the  usual  delay  for  asking  a  new  trial. 

It  is  said,  that  as  the  case  was  tried  in  the  absence  of  the  plaintiff,  the  only  legal 
judgment  was  one  of  non-suit.  This  position  seems  tons  untenable  in  this  case. 
It  was  a  case  of  injunction,  and  tfae  defendant  ahswered  and  prayed  for  damages 
under  tfae  statute.  If  the  plaintiiT  could  avoid  damages  under  the  statute  by 
absenting  himself  at  the  trial,  the  purpose  of  the  statute  would  be  frustrated. 
The  judgment  in  this  case  went  no  further  than  to  dissolve  the  injunction,  and 
adjudge  damages  against  tfae  plaintifT  and  fais  sureties. 

It  is  said,  that  this  sale  was  one  by  ngreeraent  of  parties,  and  tfaerefore  does 
not  come  under  tfae  statute  of  1831,  whicfa  is  to  be  construed  strictly.  The 
sheriff  in  his  advertisement  states,  that  fae  had  seized,  under  two  writs  of  ^E.  fa. 
property  which  he  will  proceed  to  sell ;  and  at  tfae  close  of  tfae  advertise- 
ment, in  giving  the  terms  of  sale,  states  them  as  **by  agreement  of  parties.** 
Wfaat  tfae  agreement  was,  under  wfaicfa  tfae  sfaeriif  was  acting,  we  do  not  know, 
tfae  transcript  containing  no  statement  of  evidence.  We  are  not  prepared  to  say 
tfaat  any  agreement  rospecting  tfae  terms  of  sale  would  exclude  a  creditor  from 
demanding  damages  for  an  injunction  unlawfully  issued.  Suppose,  for  exam{^, 
tfae  parties  choose  to  agree  that  tfae  property  shall  be  put  up  at  the  first  crying 
at  twelve  month's  credit,  and  tfae  sfaeriff  is  proceeding  under  fi,  fa.  to  a  sale, 
and  is  enjoined  witfaout  lawful  cause,  upon  what  principle  can  sucfa  a  case  be 
considered  as  not  witfain  tfae  purview  of  tfae  miscfaief  at  whicfa  tfae  statute  was 
aimed  7 

It  was  argued,  that  we  ought  to  consider  tfae  agreement  annexed  to  tfae  petition 
for  injunction,  and  that  it  would  authorize  a  reversal  of  tfae  judgment.     Tfais 
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we  cimiiot  do.    The  evidence  on  which  the  cause  was  tried  is  not  before  us,  and  BossaTaov 

the  answer  does  not  admit  the  existence  or  binding  force  of  that  agreement.  Tratib. 
Judgment  affirmed,  with  costs. 


James  A.  Gillespie  r.  Police  Jury  of  CoNcoaDiA. 

Where  an  ordioanoe  of  a  police  jiirj}  impofing  •  certain  tax  for  the  constnictioii  of  leveea, 
it  preceded  by  a  preamble  in  which  the  police  jury  assert  the  unlimited  right  of  impoaing 
such  taxes,  has  been  approved  by  the  Legialatare,  and  the  tax  declared  legal,  this  action 
of  the  Legislature  does  not  prevent  the  police  jury  from  levying  sach  other  taxes  as  may 
be  deemed  necessary  for  the  above  purpose. 

Where  the  necessity  of  a  special  tax  for  the  construction  of  levees  is  alleged  to  have  been 
produced  by  the  mal-administration  of  the  police  Jury :  This  is  a  question  of  administra- 
tion of  which  the  courts  cannot  take  cognisance. 

A  special  tax  levied  by  the  police  jury  for  the  levees  upon  the  lands  of  penons  in  the  dis- 
tricti  is  not  unconstitutional  because  of  its  not  being  an  ad  valorem  tax. 

APPEAL  fix>m  the  District  Court  of  Concordia,  Farrar,  J.    A.  N.  Ogdeih 
for  plaintiff.     Stagey  and  Sparrow,  for  defendant.    The  judgment  of  the 
court  was  pronounced  by 

RosT,  J.  The  plaintiffs  have  enjoined  the  collection  of  a  special  tax,  laid  in 
1848  upon  their  lands  in  the  parish  of  Concordia,  for  the  construction  of  a  IcYee, 
under  the  following  ordinance : 

**  Resohrodf  That  a  special  tax  be  levied  of  ten  cents  per  acre,  on  cultivated 
lands,  and  of  five  cents  per  acre  on  uncultivated  lands  within  the  parish,  to  be 
collected  as  soon  as  practicable,  in  cash,  and  the  same  to  be  appropriated  to  the 
construction  of  a  levee  from  A.  C.  Henderson's  plantation  to  the  point  opposite 
Ellis's  cliffs,  and  that  the  land  commissioner  of  the  second  ward  be,  and  he  is 
hereby  required  to  suspend  the  calling  out  of  hands  for  the  purpose  of  con- 
structing the  aforesaid  levee." 

The  grounds  upon  which  they  rely  are,  that  the  police  jury  had  no  authori^ 
to  impose  a  special  tax,  and  that  the  tax  is  unequal  and  unjust,  and  in  violataon 
of  the  Constitution  and  laws  of  the  State.  That  a  law  passed  in  1842,  provide 
ample  means  for  the  making  of  this  and  other  levees  of  the  same  class,  requir- 
ing that  they  should  be  made  by  requisition ;  but  that  the  defendants  have,  by 
the  passage  of  iDegal  ordinances,  applied  the  annual  levee  tax  to  purposes  not 
specified  in  the  law.  They  ask  that  the  defendants  be  compelled  to  show 
whether,  since  1842,  the  levee  tax  has  been  appropriated  as  the  law  requires. 
The  answer  admits  the  levying  of  the  tax  under  the  above  ordinance,  and  denies 
all  the  other  allegations  of  the  petition.  There  was  judgment  in  favor  of  the 
defendants  dissolving  the  injunctbn  with  danuiges ;  and  the  plaintiffs  appealed. 

Before  going  into  the  merits  of  the  case,  we  will  premise  that  the  plaintiflb* 
counsel  admit  the  right  of  the  police  jury  to  impose  an  annual  levee  tax  of  ten 
cents  per  acre  on  cultivated  lands,  and  five  cents  per  acre  on  uncultivated  lands, 
under  an  ordinance  passed  in  1841,  and  that  the  levee  tax  for  the  year  1848 
was  only  half  of  that  amount ;  so  that  one-half  of  the  special  tax  might  have 
been  levied  under  those  ordinances,  supposing  that  they  were  to  receive  the 
interpretation  put  upon  them  by  the  plaintiffs. 

When,  in  1829,  a  general  law  relative  to  roads  and  levees  was  passed,  a  section 
of  that  law  provided  that  it  should  not  apply  to  the  parish  of  Concordia,  except 
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OiLLupis     80  fiir  as  adopted  by  the  police  jury  ^  that  paiiafa,  and  that  the  said  police 

PoLicK  Jdrt  jury  should  have  plenary  and  unlimited  power  to  make  such  enactments,  con- 

^'  corning  roads  and  levees,  as  they  might  deem  necessary  and  proper,  including 

the  power  to  authorize  the  assessment  and  collection  of  taxes  which  they  might 

deem  necessary,  on  the  private  land  claims  within  any  levee  district  established 

by  ihem. 

A  law  passed  in  1833,  exempted  all  the  parishes  situated  on  the  banks  of 
the  Mississippi  river  from  the  operation  of  the  act  of  1829,  and  authorized  the 
police  jury  of  these  parishes  to  pass  all  such  ordinances  as  they  might  deem 
necessary,  relative  to  roads  and  levees,  ditohes  and  bridges,  and  to  impose  such 
fines  and  penalties  to  enforce  the  same  as  they  might  deem  proper  and  expe- 
dient ;  those  fines  and  penalties  to  be  recovered  and  enforced  by  indictment  or 
infonnation  before  any  competent  court. 

it  appears,  then,  that  the  power  of  the  Legislature,  on  the  subject  of  roads 
and  levees,  has  been  delegated  to  the  other  river  parishes  as  well  as  to  the  parish 
of  Concordia.  Under  ^at  delegation,  the  power  of  those  parishes  to  impose  a 
special  levee  tax  in  ca^es  of  necessity,  cannot  be  doubted ;  and  the  first  ques- 
tion for  our  consideration  is,  whether  the  grant  of  a  similar  power  originally 
made  to  the  police  Jury  of  the  parish  of  Concordia,  has  been  so  limited  by 
subsequent  legislation,  as  to  leave  them  in  any  case  without  the  means  of  con- 
structing works  admitted  to  be  of  indispensable  necessity. 

In  1841,  the  Legislature  passed  an  act  relative  to  roads  and  levees  in  the 
parish  of  Concordia.  The  sixth  section  of  that  act  authorized  the  police  jury 
to  impose  a  tax  which  was  not  to  exceed  five  cents  per  acre  on  cultivated,  and 
three  cents  per  acre  on  uncultivated  iaods.  In  the  same  year,  the  police  juTy 
passed  two  ordinances,  regulating  with  great  wisdom  and  foresight,  the  subject 
of  roads  and  levees,  and  decreeing  an  annual  levee  tax  of  ten  cents  per  acre, 
on  cultivated,  and  five  cents  per  acre  on  nncultivated  lands,  in  violation  of  the 
act  of  1841. 

In  1842,  the  Legislature  passed  another  act  approving  and  adopting  those 
ordinances^  declaring  ^hem  to  have  legal  force  and  eflfect,  and  repealing  the  act 
of  1841.  It  is  urged,  that  those  ordinances  have  thus  become  laws  of  the  State, 
and  that  they  have  limited  the  power  of  the  police  jury  to  the  levying  of  a  tax 
often  cents  per  acre  on  cultivated,  and  five  cents  on  uncultivated  lands,  for  each 
year.  The  two  ordinances  passed  by  the  police  jury  in  1841,  assert,  in  the 
most  unqualified  manner,  the  unlimited  power  of  that  body  over  the  subject  of 
roads  and  levees,  and  their  authority  to  impose  any  taxes  to  carry  those  powers 
into  eflfect.  The  preamble  of  the  act  of  1842  shows,  that  the  object  of  the  Le- 
gislature in  passing  it  was  to  remove  doubts  which  had  arisen,  whether  the  police 
Jury  had  po^iirer  to  pass  those  ordinances,  and  the  act  itself  recognizing  fully  the 
existence  of  the  pow.er,  ordains  that  **  each  and  every  part  of  those  ordinances 
be  and  the  same  are  hereby  approved  and  adopted,  and  declared  to  have  fiiU 
and  legal  force  and  eflfect." 

Now,  it  appears  to  iis,  that  if  the  most  effectual  way  of  discovering  the  true 
meaning  of  a  law  is*  by  considering  the  reason  and  spirit  of  it,  or  the  cause 
livhich  induced  the  Legislature  to  enact  it,  the  act  of  1842  cannot  be  construed 
•o  as  tp  limit  the  powers  of  the  police  jury  to  the  provisbns  of  the  ordinances. 
•  That  act  recognizee  the  power  claimed  by  them,  and  without  afilxing  limits  to 
it,  simply  sanctions  the  manner  in  which  it  has  been  exercised.  By  giving  those 
ordinances  the  sanction  of  an  act  of  the  Legislature,  the  police  jury  have  debarred 
ttiemselves  of  the  right  of  repealing  them  at  pleasure.    But,  we  do  not  under- 
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•tand  that  they  have  thereby  snrreDdered  power*  previoiiely  vested  in  them,     Oillbbpib 
and  not  enumerated  therein.    The  power  of  levying  any  taxes  they  may  deem   polick  Jurt 
necessary,  is  one  of  those  expressly  asserted  in  the  preamble  of  the  ordinances    q^,,^^,^ 
which  the  Legislature  has  approved  and  adopted  in  all  their  parts. 

The  annual  levee  tax  cannot  exceed  the  limit  fixed  by  the  ordinances  of 
1841 ;  but,  in  esses  of  necessity  those  ordinances  do  not,  in  our  opinion,  take 
from  the  police  jury  the  power  of  imposing  a  special  tax.  Taking  a  common 
sense  view  of  the  subject,  the  power  of  the  police  jury,  though  of  course  not 
unlimited,  should  be  sufficiently  ample  to  meet  all  the  emergencies  which  call 
for  its  exercise.  If,  in  any  case  ailer  the  proceeds  of  the  annual  tax  had  been 
expended  in  necessary  works  and  repairs,  sudden  abrasions  of  the  bank  of  the 
river  should  make  it  necessary  to  construct  large  extents  of  levee,  we  would« 
with  great  reluctance,  adopt  a  construction  which  would  deprive  police  juries 
of  the  means  of  accomplishing  that  indispensable  object.  It  is  true,  that  the 
^ordinances  of  1841  provide  for  the  making  of  levees,  in  cases  like  the  present,  by 
a  requisition ;  but,  we  do  not  consider  this  disposition  as  restrictive  of  the  powers 
vested  in  the  police  jury  to  adopt  other  means.  Had  a  requisition  been  resorted 
to,  as  there  was  no  money  in  the  treasury,  a  special  tax  would  stiU  have  been 
required. 

It  is  urged,  that  the  necessity  for  the  special  tax  was  only  created  by  the 
mal-administration  of  the  defendants,  by  dispensing  a  large  portion  of  the  inhabi- 
tants of  the  parish  from  paying  the  levee  tax,  and  by  the  application  of  the 
portion  paid  to  objects  different  from  those  for  which  it  was  intended.  The 
complaint  is,  that  the  defendants  disregard  the  act  of  the  Legislature,  requiring 
the  levee  fiiod  in  each  ward  to  be  kept  distinct  and  separate,  and  to  be  applied 
to  the  making  and  repairing  certain  specified  levees ;  that  they  have  made  of  it  a 
common  parish  fund ;  and  further,  that  they  have  passed  an  ordinance  providing 
for  the  payment  to  each  front  proprietor  of  two  dolkrs  per  rod  for  the  levees 
constructed  by  them,  or  by  those  under  whom  they  hold  ;  the  effect  of  which 
ordinance  has  been  to  prevent  any  thing  from  coming  into  the  treasury,  for  the 
purposes  contemplated  by  the  ordinance  of  1841. 

The  answer  to  these  grounds  is,  that  they  present  questions  of  administration, 
which,  if  entertained  in  the  present  fi>rm  of  action,  would  throw  upon  us  the 
administration  of  every  parish,  and  of  every  municipal  corporation  in  the  State. 
Supposing  that  a  case  might  be  presented  in  which  it  would  be  in  our  power 
to  redress  the  wrong  complained  of;  we  are  satisfied  that  this  is  not  such  a  case* 
Admitting  all  the  acts  of  mal-administration  alleged,  it  is  nevertheless  true,  that 
the  treasury  was  empty  ;  that  the  work  to  be  constructed  was  indiepensable  to 
the  safety  of  a  portion  of  the  parish ;  and  that  whether  constructed  by  requisi- 
twn,  or  by  contract,  a  tax  was  necessary  to  pay  f9r  it.  Under  that  state  of 
iiusts,  we  would  not  be  justified  in  declaring  the  tax  illegal,  because  it  might 
have  been  unnecessary,  under  a  better  administration  of  the  affairs  of  the  parish. 
We  cannot  give  a  remedy  by  which  the  local  government  would  be  rendered 
unable  to  perform  its  appropriate  functions.  Egerian  v.  Municipality  Number 
Threc^  1  Ann.  435. 

If  the  power  be  conceded,  it  is  one  of  the  consequences  of  our  form  of 
government  that  the  conrection  of  abuses,  in  the  administrative  exercise  of  that 
power,  must,  to  a  great  extent,  be  left  to  the  people,  who  have  it  once  a  year 
in  their  power  to  select  proper  agents.  Under  the  view  taken  in  the  case  of 
Second  Munieipalilif  v.  Duncan,  2d  Ann.  182,  the  tax  was  not  unconstitutionalt 
for  not  being  an  ad  valorem  tax ;  and  the  ground  that  it  was  illegal^  because  a 
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GiLLESPiK     portion  of  the  land  owners  of  the  parish  was  exempted  from  it,  ia  not  Buatained 
PoLicK  Jury  by  the  evideDce. 

Concordia  ^^  ^^  urged,  for  the  first  time  in  this  court,  that  the  ordinance  imposing  the 
tax  was  iUegal,  because  it  was  passed  by  less  than  a  majority  of  the  members 
elect  of  the  police  jury,  in  violation  of  the  act  of  1847,  relative  to  police  jniiee  ; 
which  provides  that  a  majori^  of  all  the  members  elect  shall  be  required  to 
levy  any  parish  tax.  We  do  not  consider  the  evidence  adduced  to  show  the 
number  of  members  elect  for  the  year  in  which  the  tax  was  laid  as  conclusive ; 
and,  moreover,  this  is  not  one  of  the  grounds  upon  which  the  injunction  ¥raa 
obtained. 

For  the  reasons  assigned,  it  is  ordered,  that  the  judgment  in  this  case  be 
affirmed,  with  costs. 


Same  Cash — ^On  a  Rb-hbarixo. 

THE  judgment  of  the  court,  on  a  re-hearing,  was  pronounced  by 
RosT,    J.      In  this  case,  interest  and  damages  having  been  improperly 
allowed  on  the  dissolution  of  the  injunction,  it  is  ordered,  that  the  judgment 
heretofore  rendered,  be  set  aside,  and  that  the  judgment  of  the  court  be  as 
follows : 

It  is  ordered,  that  the  judgment  of  the  district  court  be  reversed.  It  is  further 
ordered,  that  the  injunction  be  dissolved,  without  damages  or  interest.  It  is 
further  ordered,  that  the  costs  of  the  district  court  be  paid  by  the  plaintiffs  in 
injunction,  and  those  of  this  appeal  by  the  defendants  and  appellees. 


John  Fletcher  v,  Enos  Fletcher* 

6   4061        A  deed  made  in  Miisiffippi  is  regarded  in  Louisiana  aa  a  private  inatrament  in  writing, 

^1  which  like  any  other  receipt  for  money  paid  is  not  condastve  between  the  parties,  but  is 

open  to  explanation  by  evidence. 

The  answer  of  a  party  to  interrogatories  on  facts  and  articles  may  be  overthrown  by  the  testi- 
mony of  two  witnesses,  or  one  corroborated  by  strong  circumstantial  evidence,  or  by  writ- 
ten proof. 

The  admission  of  contradictory  statements  of  a  witness  made  to  third  persons  on  some 
former  occasion,  for  the  purpose  of  raising  suspicions  as  to  the  tnith  of  his  testimony,  is  not 
allowed,  unless  the  witness  whose  testimony  has  thus  been  soaght  to  bo  impeached  has 
been  first  interrogated  as  to  the  contradictory  statements  which  are  adduced  against  him. 
This  applies  with  double  force  to  a  party  whose  answers  on  oath  are  sought  to  be  contra- 
dicted. 

APPEAL  from  the  District  Court  of  Concordia,  Farrar,  J.    J.  Tlumuut  for 
plaintiff.    Stacey  and  Sparrow,  for  defendant.    The  judgment  of  the  court 
was  pronounced  by 

EusTis,  C.  J.  The  plaintiff  alleges  that  in  August,  1840,  he  signed  an  instru- 
ment purporting  to  convey  certain  lands  situated  in  the  parish  of  Concordia  to 
Enos  Fletcher,  the  defendant;  that  the  instrument,  which  was  in  the  form  of  a 
di*<^d,  was  signed  in  the  State  of  Mississippi ;  that  the  consideration  acknow- 
ledged to  have  been  received  was  915,000  in  cash ;  but  the  true  oonsidention 
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Wu  the  nofoi  of  the  said  Enos  FUteher,  to  be  executed  by  him  in  favor  of  your  Flitchxr 
petitioner;  that  the  deed  waa  not  delirered,  but  waa  afterwarda  recorded  by  the  fletchkk. 
pfaiotiff  without  hia  having  received  the  notes,  troating  in  the  good  ftitii  of  the 
^defendant  who  committed  a  ftaiid  in  withholding  the  notea.  The  petitioner 
prays  that  the  said  deed  be  annulled,  or  tiiat  the  aaid  defendant  be  decreed  to 
execute  hia  notea  according  to  the  agreemeut,  with  legal  interest  from  tiie  day  of 
sale. 

•  The  defendant,  under  a  general  denial,  admita  a  conveyance  of  the  lands  and 
that  the  consideration  mentioned  in  the  deed  was  not  the  true  one;  but  alleges 
that  tiie  only  consideration  for  said  conveyance  was  the  price  of  $9  50  per  acre 
for  the  land,  payable  at  the  date  of  fi>ur  years  from  the  date  of  the  deed ;  on  which 
he  has  paid  the  platntilT  $1600,  and  should  the  sale  of  said  land  not  be  held  to 
be  valid  and  binding,  then,  and  in  that  event,  he  asked  for  judgment  against  the 
plaintiff  for  the  sum  of  $1800,  with  interest. 

The  judgment  of  the  district  court  annulled  the  sale  of  the  lands  unless  the 
defendant  should  pay  to  the  plaintiff  within  ninety  daya  from  this  date  $15,000« 
with  interest  thereon  at  the  rate  of  five  per  cent  per  annum  from  the  6th  day  of 
August,  1840.     From  this  judgment  the  defendant  has  appealed. 

The  plaintiff,  in  his  petition,  addressed  to  the  defendant  the  following  interro- 
gatoriea:  1.  **What  consideration  did  you  pay  for  the  transfer  of  the  lands 
described  in  the  deed  of  John  Fletcher  to  you,  dated  August  6th,  1640 1  Have 
you  ever  given  any  consideration  ?  2.  Did  you  or  not  agree  to  give  your  notes 
for  $15,000  for  said  lands?     3.  Have  yon  ever  given  said  notes?" 

To  these  inteiTogatories  tiie  defendant  answered.  To  the  1st:  **  I  paid  nothing 
at  the  date  of  the  deed,  but  I  agreed  to  pay  the  sum  of  $2  50  per  acre  for  every 
acre  of  said  lands,  at  the  expiration  of  four  years  from  the  date  of  said  deed.  I 
proposed  to  purchase  the  lands  at  this  rate  in  the  month  of  June,  1840,  and  in 
the  month  of  August,  1840,  the  plaintiff  accepted  the  offer,  and  executed  and 
delivered  the  deed  to  respondent,  which  deed  was  recorded  in  the  office  of  the 
parish  judge  of  this  parish.  I  have  made  sundry  payments  on  account  of  the 
purchase  of  said  lands.  I  have  paid  sud  plaintiff  thereon  in  money.  I  have 
handed  him  and  paid  for  him  in  goods  and  provisions.  I  have  furnished  him  and 
family  about  seventeen  or  eighteen  hundred  dollars.  I  cannot  state  the  exact 
amount,  nor  furnish  all  the  particular  items,  in  consequence  of  not  having  all  the 
receipts  and  papers  showing  them.  The  trunk  which  contained  those  papers 
was  left  by  me  in  the  house  occupied  by  John  Fletcher,  where  it  remained  some 
time.  When  I  got  it  from  there  I  found  it  had  been  forced  open,  and  most  of 
those  papers  abstracted  from  it."  To  the  2d :  **  Affiant  answers  that  he  did  not 
agree  to  give  his  notes  for  fifteen  thousand  dollan  for  said  lands ;  but  agreed  to  pay 
the  sum  of  two  dollan  and  fifty  cents  per  acre  for  the  land  at  the  time,  as  above 
stated.**  To  the  3d :  **  Affiant  answers.  No ;  but  I  have  always  been  ready  and 
willing,  and  am  now  ready  and  willing  to  perform  my  part  of  the  contract.'* 

The  testimony  of  witnesses  was  offered,  on  behalf  of  the  plaintiff,  to  contradict 
the  defendant's  answen  to  interrogatories  as  to  the  fiicts  of  the  amount  and  pay- 
ment of  the  price.  This  evidence  was  objected  to  on  account  of  its  being  in 
contradiction  to  the  written  act,  and,  also,  that  under  our  jurisprudence  the 
plaintiff  was  bound  by  the  defendant's  answen,  and  could  not  contradict  them  by 
verbal  testimony.  The  case  of  Burk  v.  Hall,  3  L.  R.  117,  is  relied  upon  in  support 
of  this  second  objection.  We  deem  it  sufficient  to  observe  in  relation  to  the  objec- 
tions to  the  evidence,  having  for  its  object  to  disprove  the  statement  in  the  deed  of 
the  payment  of  the  consideration,  that  the  instrument  was  a  deed  made  in  the 
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Fletchku  State  of  Misuauppi,  and  that  by  the  jurisprudence  prevailiog  in  that  State  we  do 
FT-rrcHER.  ^^^  anderstand  the  party  to  be  eetopped  by  the  recital  in  a  deed  of  haviqg  received 
an  amonnt  of  money  as  the  price  of  properly  sold,  but  the  recital  is  merely 
pTvmd  fade  evidence  of  the  fiict  which  is  open  to  be  established  by  evidence. 
Greenleaf  on  Evidence,  §  26,  note,  §  304.  The  instrument  stands  before  us  as 
a  private  writing,  and  we  have  always  held  that  a  receipt  for  money  paid  was  nol 
conclusive  between  the  parties,  but  open  to  explanation  by  evidence. 

We  have  seen  that  the  allegation  of  the  plaintiff,  that  the  sum  mentioned  in 
the  deed  as  the  price  of  the  land,  was  not  paid,  as  is  therein  acknowledged,  ia 
conceded  to  be  true;  and  we  have  seen  in  the  defendant's  answers,  what  the  price 
to  be  paid  was,  and  how  it  was  to  be  paid  according  to  his  statement.  This 
statement,  it  is  contended  by  the  plaintiff,  is  disproved  and  the  amonnt  of  915,000 
established  to  be  the  true  price  of  the  lands,  and  that  the  defendant  having  failed 
to  pny  the  price,  the  plaintiff  has  a  right  to  demand  the  rescission  of  the  sale. 

The  evidence  relied  upon  by  the  plaintiff  to  discredit  the  answers  of  the 
defendant  on  oath,  are  certain  contradictory  statements  said  to  have  been  made 
by  the  defendant  to  witnesses  or  in  their  presence.  The  depositions  of  these 
witnesses  taken  under  commissions,  were  received  in  evidence  in  the  district 
court  without  any  other  objections  than  those  we  have  noticed.  They  are 
before  us,  and  it  remains  to  be  considered  what  weight  they  are  entitled  to. 

The  Code  of  Practice  provides,  art.  354,  that  the  answers  of  the  party  inter- 
rogated are  evidence,  but  do  not  exclude  adverse  testimony  and  may  be  destroyed 
by  the  oath  of  two  witnesseses,  or  of  one  single  witness  corroborated  by  strong 
circumstantial  evidence,  or  by  written  proof. 

Before  we  proceed  further,  we  cannot  refrain  from  remarking  upon  the  danger 
of  this  exceedingly  unsatisfactory  mode  of  assailing  the  credit  of  the  parly  whom 
the  plaintiff  himself  has  made  a  witness,  and  whose  conscience  he  has  resorted 
to  for  the  purpose  of  establishing  his  case.  The  plaintiff  himself  offered  the 
answera  of  the  defendant  in  evidence*  The  witness,  whose  statements  are 
brought  forward  to  impeach  the  credibility  of  the  respondent,  are  not  brought  to 
testify  in  bis  presence,  but  are  examined  at  a  distance  under  a  commission,  peiv 
haps  at  a  remote  part  of  another  State,  and  without  the  party  most  interested 
having  it  in  his  power  to  be  present,  or  to  exercise  proper  supervision  over  the 
taking  of  the  testimony.  A  proceeding  more  liable  to  abuse  than  this  scarcely 
finds  place  in  a  system  which  has  for  its  object  the  protection  of  the  character 
and  property  of  the  citizen.  An  ordinary  witness  in  a  civil  suit  is  surrounded 
with  proper  and  sufficient  guards  when  his  credibility  is  thus  sought  to  be 
impeached  in  a  coui*t  of  justice. 

The  admission  of  evidence  of  the  contradictory  statement  of  a  witness  made 
to  a  third  person  on  some  former  occasion,  for  the  purpose  of  raising  suspicions 
as  to  the  truth  of  his  testimony  is  not  allowed,  unless  an  essential  pre-requisite 
has  been  complied  with.  Before  tl\e  evidence  can  be  admitted,  the  witness  him- 
self, whose  testimony  is  thus  sought  to  be  impeached,  must  be  firat  interrogated 
as  to  the  supposed  contradictory  statements  which  are  aflei'wards  to  be  adduced 
'  against  him.  This  proceeding  is  but  an  act  of  common  justice  to  the  witness. 
Before  his  credit  is  attacked,  he  should  have  an  opportunity  of  explaining  the 
conversation  in  which  the  statement  was  made,  under  what  circumstances,  from 
what  motives,  and  with  what  design.  In  the  Queen*s  case,  it  was  one  of  the 
questions  submitted  to  the  judges  by  the  House  of  Lords,  and  the  answer  deli- 
vered by  Abbot,  C.  J.  is  a  full  and  complete  exposition  of  the  reason,  nay  the 
necessity  of  the  rulei  in  tl\e  administration  of  justice.     Queen*^  case,  Brod. 
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&;  Bingham,  314.  According  to  lihe  pnctice  of  the  courts  of  Scodand,  thecredH 
of  a  witoefiw  cannot  be  impeached  by  proof  of  his  having  given  an  account  of  the 
matter  on  a  former  occasion.    Phillips  on  Evidence,  293. 

Mr.  Greenleaf  thus  states  the  rule  to  be:  *«The  credit  of  a  witness  may  also 
be  impeached  by  proof  that  he  has  made  statements  out  of  court  contrary  to 
what  he  has  testified  at  the  trial.  Before  this  is  done,  it  is  generally  held  neces- 
sary, in  the  case  of  verbal  statements,  first  to  ask  him  as  to  the  time,  place  and 
person  involved  in  the  supposed  contradiction." 

Every  reason  which  gives  an  ordinary  witness  the  benefit  of  the  protection  <^ 
this  wise  and  salutary  rule,  applies  with  double  force  to  the  party  whose  answers 
on  oath  are  sought  to  be  discredited  in  this  manner  by  his  adversary,  who  first 
seeks  the  advantage  of  his  testimony  and  finding  it  not  to  be  as  he  expected,  is 
thus  permitted  to  destroy  it.  We  are  not  aware  of  any  means  under  our  practice 
by  which  a  party  answering  tan  be  thus  protected,  but  it  certainly  is  necessary 
in  cases  of  this  kind,  for  tlie  testimony  establishing  contradictory  statements  by 
the  respondent  to  be  received  with  caution,  and  examined  and  weighed  under 
the  severest  scrutiny. 

It  is  contended,  that  the  depositions  of  the  witnesses  prove  that  the  price 
agreed  to  be  paid  by  the  defendant  for  the  lands  was  the  sum  of  $15,000,  for 
which  his  notes  were  to  be  given,  and  that  the  defendant,  finding  himself  unable 
to  pay  the  amount,  proposed  to  re-convey  the  lands  to  the  plaintifif.  It  being  con- 
ceded that  the  price  was  not  paid,  and  there  being  no  allegation  in  the  petition  of 
any  promise  to  re-convey,  and  the  annulling  the  sale  being  asked  on  the  ground  of 
the  non-payment  of  the  price,  and  the  prayer  of  the  petition  being  in  the  alterna- 
tive for  the  annuUing  the  sale  or  the  payment  of  the  price,  the  evidence  concerning 
the  promise  or  obligation  to  re-convey  would  be  liable  to  the  objection  taken  by 
the  counsel  for  the  defendant,  and  ought  to  have  been  excluded.  The  testimony 
on  this  point  we  do  not  consider,  however,  as  materially  aflfecting  the  rights  of 
either  party  as  they  are  presented  by  the  petition  and  answer. 

The  testimony  of  two  witnesses  is  relied  upon  as  disproving  the  answers  of 
the  defendant  as  to  the  price  of  the  land.  Ih/$on  swears  that  he  was  present 
when  the  bargain  was  made  for  the  land ;  that  he  heard  what  passed  between 
the  parties  at  the  time.  The  defendant  was  to  give  $15,000  for  the  lands,  and 
notes  were  to  be  given.  Learned  from  the  parties  that  a  deed  had  passed  for 
the  lands,  but  was  not  to  be  delivered  until  the  notes  were  gtveii^  Defendant 
never  executed  the  notes  as  he  told  witness,  dec. 

But  the  testimony  of  Dyson  as  a  man  of  veracity  is  discredited  by  three  wit- 
nesses residing  in  Claiborne  county,  Mississippi,  where  Dyson  resided  in  1843 
and  1844.  The  testimony  of  three  witnesses  is  relied  upon  as  sustaining  his 
character.  Two  residing  in  Adams  county,  Mississippi,  testify  fully  in  favor  of  it ; 
but  the  third,  Crossgrove^  states  that,  from  a  knowledge  of  his  character,  he 
would  believe  him  upon  his  oath  in  a  court  of  justice.  On  ihe  cross-examina- 
tion this  witness  says,  that  should  Dyson  tell  him  any  thing  when  not  on  oath, 
he  would  not  know  whether  it  was  true  or  not,  as  iie,  Dyson^  is  in  the  habit  of 
toUing  extravagant  stories.  His  general  reputation  for  veracity  is  not  good ;  he 
would  not  believe  him  on  oath  when  testifying  against  his  own  interest.  If  called 
upon  to  testify  against  his  prejudices  only,  the  defendant  would  believe  him. 

The  other  witness,  Richardson,  was  examined  under  a  commission  in  the 
parish  of  Catahoula.  This  witness  proves  the  plaintiff's  case  fix>m  what  he  heard 
pass  between  him  and  the  defendant  in  the  house  of  the  formei,  in  1843.  The 
most  impcMtant  part  of  th£  conversation  was  overheard  by  the  witness  fo  an 
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adjoining  room ;  ho  relates  also  a  converaation  he  had  the  next  morning  with  the 
defendant  pretty  much  to  the  same  effect.  No  attempt  has  been  made  to  dis- 
credit  the  teslimony  of  this  witness.  He  appears  to  have  had  an  unusual  pro- 
pensity to  change  his  place  of  abode,  having,  in  the  thirteen  years  preceding  1846, 
had  no  less  than  eight  distinct  places  of  residence.  He,  during  that  time,, 
resided  in  I/ittle  Rock,  Arkansas ;  in  Miller  county,  Arkansas;  in  Jasper  county, 
Texas;  in  the  parish  of  Caldwellj  in  this  State;  in  the  parish  of  Catahoula;  in 
Concordia;  in  Tensas;  apd  again  in  Catahoula. 

It  would  be  impossible  to  refuse  credit  to  the  answers  of  the  defendant,  on  the 
declarations  of  those  witnesses.  Supposing  full  effect  be  given  to  that  of  the 
last,  it  is  but  the  testin^ony  of  one  witness;  that  of  the  former,  Dyson^  we  con- 
sider discredited  even  by  the  witness  who  has  been  offered  in  support  of  hia 
character.  There  is  no  written  proof  against  the  answers :  nor  are  there  any 
strong  circumstantial  &cis  which  con-oborated  the  declarations  of  these  witnesses. 
We  think  the  circumstances  tend  to  show  a  state  of  things  which  the  plaintiff 
has  no  interest  in  establishing,  and  which  he  has  been  at  some  pains  to  repu- 
diate— which  neither  party  attempts  to  explain,  or  on  which  the  court  is  asked  to 
act.  The  evidence  on  this  subject  is  not  such  as  would  authorize  the  court  to 
notice  it,  but  it  is  sufficient  to  prevent  any  favorable  inference  for  the  benefit  of 
either  of  the  parties  litigant. 

There  is  the  testimony  of  a  witness  for  the  defendant  who  relates  a  conversa- 
tion he  had  with  the  plaintiff,  in  which  the  pri/c^  oi  the  lands  was  acknowledged 
by  him  to  have  been  .92  50  an  acre  as  related  in  the  defendant's  answers. 

The  value  of  the  land  at  jthe  time  of  the  sale  in  1840,  would  have  been  a  strong 
circumstance  in  favor  of  the  price  of  the  land  having  been  that  claimed  by  the 
plaintiff,  to  wit,  $15,000;  but  the  very  peculiar  relations  between  the  parties  at 
the  time  lead  us  to  the  coocLusioD,  that  the  real  Talue  of  the  land  was  not  the 
test  of  the  price  agreed  upon ;  and  therefore,  we  are  bound  to  take  that  disclosed 
in  the  answers  of  the  defendant,  as  ^e  have  no  other  guide. 

The  material  evidence  as  to  the  points  determined,  is  all  taken  under  commis- 
sion by  deposition.  The  fitnesses  were  not  examined  before  tlie  district  judge 
before  whom  the  cause  was  tried  without  the  intervention  of  the  jury.  As  the 
case  was  on  paper  before  the  district  court,  we  feel  less  reluctance  in  changing 
the  judgment,  which  the  result  of  our  examination  of  the  case  compels  us  to  do. 

There  can  be  no  rescission  of  the  sale,  for  there  has  been  no  default  established 
on  behalf  of  the  defendant,  and  the  plaintiff  can  only  i*ecover  the  price  of  the 
land  with  interest. 

The  judgment  of  the  district  court  is  therefore  reversed;  and  it  is  ordered, 
adjudged  and  decreed,  that  the  plaintiff  recover  from  the  defendant  the  sum  of 
four  thousand  one  hundred  and  twenty  dollars  and  seventeen  cents,  with  interest 
hereon  a^  the  rate  of  five  per  cent  per  annum,  from  the  5th  day  of  August, 
1844,  until  paid,  with  tjie  pp^t^  ip  0i.e  court  below ;  those  of  thb  court  to  be  paid 
bj  plaintiff. 


Same  Case— ^On  a  Re-hearing. 

THE  judgment  of  the  court,  on  a  re-hearing,  was  pronounced  by 
RosT,  J.     It  is  ordered,  adjudged  and  decreed,  that  the  re-hearing  pinyed 
for  in  this  case  be  refused ;  and  the  judgment  rendered  by  this  court  on  the 
16th  April,   1650,   amended  by  the  addition  of  the  sum  of  fifty  dollars  to  the 
amount  thereof,  with  interest  as  therein  stated. 
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Heirs  of  Bastablb  v.  Thomas  Curut  ei  al. 

The  30tb  aection  of  the  isaolvent  Uw  of  1608  reqnirea  that  the  tyndic  most  present  a  petition 
for  an  order  of  aale  before  selling  the  insolvent's  property ;  bnt  where  tfae  sale  has  beea 
made,  tfae  non-exhibition  of  an  order  of  4ale  does  not  invalidate  the  porcbaser's  title. 

Where  a  person  having  a  mere  equitable  claim  to  lands  permits  another  to  sae  tbe  United 
States  for  them,  and  recover  judgment,  and  the  lands  are  sold  under  an  execution  against 
the  person  having  thus  acquired  a  Judgment,  the  original  claimant  is  estopped  from  reoo' 
vering  the  lands  from  the  hoTia  Jide  purchaser  at  the  sale. 

Where  one  sells  any  right,  title,  or  interest  he  n^ay  have  in  a  claim  of  certain  lands  against 
the  United  States,  mritbont  any  warranty  against  third  persons,  the  claim  not  being  recog- 
nised by  the  United  States,  there  is  no  law  requirfng  the  registration  of  soch  a  convey  snce 
in  the  ofBce  of  register  of  conveyances  in  the  parish  where  the  land  is  situated.  The  land 
office  of  the  United  States  for  the  district  is  the  ofBce  in  which  such  a  claim  shoald  be  filed 
or  registered. 

Judicial  proceedings  carry  With  them  notice,  and  an  assignment  ootade  in  coart  to  tiie  syndic 
has  the  same  effect  as  if  recorded  in  the  parish  where  Che  land  is  sitaated ;  there  being  no 
law  requiring  such  assignments  to  be  recorded. 

APPEAL  from  the  Fifth  District  Coart  of  New  Orieans,  Buchanan,  J.  T. 
O.  Morfcan,  for  plaintiff,  in  reply  to  ar^uroent  of  defendants'  counsel  con- 
tended :  1.  The  first  point  made  by  the  plaintiffs  iSf  the  rolttntaiy  surrender  by 
Bringier  of  the  order  of  court  thereon,  and  the  assignment  by  him  made  vested 
the  title  to  the  property  in  the  creditors.  6  M.  R.  648.  2d.  The  surrender  so 
made,  being  a  judicial  proceeding,  was  notice  to  the  world.  4  M.  R.  451.  7 
M.  R.  409.  9  M.  R.  325.  3  Atk.  .'Md.  2  P.  WUliams  282.  But  it  is  argued 
by  defendants  that  the  authorities  cited  by  plaintiffs  only  go  to  show  that  insolvent 
proceedings  are  judicial  proceedings;  but  there  is  not  to  be  found  an  intimation 
that  the  whole  world  is  iiound  by  all  judicial  proceedings,  in  every  case.  Again 
they  say,  that  in  truth  the  cessio  bonorum  is  nothing  more  than  a  contract  between 
the  debtor  and  his  creditors,  aJthongh  generally  conducted  according  to  certain 
formalities,  under  the  sanction  of  a  court  of  justice. 

To  test  the  correctness  of  this  latter  position,  we  will  refer  more  particularly 
to  the  authorities  cited  in  our  original  brief. 

In  the  case  of  JDupau^s  Syndics  ▼.  Brideaux,  4  M.  R.  451,  the  court  holds 
the  following  language:  **We  incline  to  think  that  the  acts  of  creditors  convened 
by  a  court  of  justice  are  part  of  the  judicial  proceedings,  the  whole  course  of 
which  forms  what  is  known  to  the  Spanish  laws  by  the  name  of  juicio  de  con^ 
curso^"*^  &c. 

Davenport  v.  Segher^s  Syndics,  7  M.  R.  409 :  "The  proceedings  of  the  meet- 
ing of  the  creditors  of  an  insolvent  are  judicial  proceedings.  They  are  ordered 
by  the  court,  and  constitute  a  part  of  the  proceedings  in  the  suit  instituted  by 
the  debtor  against  his  creditors,  and  are  the  basis  on  which  rests  the  judgment 
which  terminates  it.  They,  therefore,  are  a  part  of  those  written  proceedings 
which  aro  required  to  be  promulgated,  preserved  and  conducted  in  the  language 
in  which  the  Constitution  of  the  United  States  is  written." 

The  same  rule  was  recognized  in  the  case  of  Viale^s  Syndics  ▼.  Oardenier  tt 
al.t  9  M.  R.  324,  and  Maxent  v.  Maxent  et  aL,  1  L.  R.  438.  In  the  latter  case 
separate  and  elaborate  opinions  were  delivered,  but  all  concurred  in  recognizing 
the  soundness  of  the  rule  laid  down  in  the  case  of  Dumford  v.  Segher*s  Syndics. 
Resting,  then,  on  these  repeated  decisions,  we  submit  that  we  were  correct  in 
saying  that  the  surrender  is  a  judicial  proceeding.  Was  ihis  judicial  proceeding 
notice  to  the  world  ?  Mackelday  states  the  rule  thus :  "By  meAns  of  the  litis 
eonUstatio  the  suit  came  to  be  pending  lis  pendens ;  and  to  this  very  important 
consequences  were  attached,  of  which,  especially,  the  following  are  retained  in 
the  modern  Roman  law :  Every  kind  of  precription  becomes  thereby  interrupted : 
the  limitation  of  actions  as  well  as  the  usucaptio  on  the  part  of  the  defendant. 
The  object  oi'  the  suit  becomes  thereby  a  res  Utigiosa,  so  that  the  plaintiff  is  no 
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Hkim  or     loDger  enlided  to  traosfer  his  claim  to  another,  nor  is  the  defendant  either  to  alienate 

Bastablk     qp  make  a  change  in  the  thing  for  the  recovery  of  which  the  action  is  brought 

Curat.       Against  him."     **Fn)m  the  time  the  suit  is  contested,  every  possessor,  though 

he  may  have  been  previously  a  bona  fide  tenant,  is  treated  as  a  possessor  mcd^e 

fide,  with  respect  to  the  omnis  causa  which  is  to  be  vested  together  with  the 

thing."    Mackelday,  p.  204,  205.  206,  sec.  203,  English  translation. 

Every  man  is  presumed  to  be  attentive  to  what  passes  in  the  courts  of  justice 
of  the  State  or  sovreignty  where  he  resides.  And,  therefore,  a  purchase  made 
of  property  actually  in  litigation,  pendenU  lite,  for  a  valuable  consideration,  and 
without  any  express  or  implied  notice,  in  point  of  fact,  affects  the  purchaser  in 
the  same  manner  as  if  he  had  such  notice;  and  he  will  accordingly  be  bound  by 
the  judgment  or  decree  in  the  suit.  1  Story  on  Equity,  sec.  405,  cites  Com. 
Dig.  Chancery,  463, 464;  2  Fonbl.  £q.,  b.  2,  ch.  6,  sec.  3  note  (n.;)  Sorrell  v.  Car- 
penter, 2  P.  Will.  482 ;  Worsley  v.  Earl  of  Scarborough,  3  Atk.  392;  Bishop 
of  WinchesUrY.  Paine,  11  Ves.  194;  Oarlh  v.  Ward,  2  Atk.  175;  Mead  v. 
Lard  Orrery,  3  Atk.  242;  Gaskeld  v.  Durdin,  2  B.  &  Beatt  169;  Moore  v. 
Macnamara,  2  B.  &  Beatt  186  ;  Murray  v.  Ballou,  1  John.  Ch.  Rep.  566. 

It  is  a  general  rule,  that  lis  pendent  is  a  general  notice  of  an  equity  to  all  the 
world.  Bouv's  Law  Die,  verho  lis  pendens,  cites  :  3  Atk.  343  ;  2  P.  Will. 
282;  Amb.  676;  1  Ver.  286;  2  Fonbl.  £q.  152,  (note;)  1  Sup.  to  Ves.  Jr., 
284 ;  3  Rawle's  Rep.  14 ;  Pow.  Mort.,  ind.  h — t. 

These  authorities,  we, submit,  sustain  the  position  originally  assumed :  that 
the  cessio  honorum  is  essentially  a  judicial  proceeding,  and  as  such  notice  to  the 
world. 

But  the  learned  counsel  of  defendants  seems  to  intimate  that  the  doctrine  of 
lis  pendente  only  has  effect  pendente  lite.  The  numerous  authorities  to  which 
we  have  referred  do  not  sustain  such  doctrine.  Indeed,  it  would  seem  to  be 
a  contradiction  in  effect,  if  not  in  terms,  to  say,  that  while  all  the  world  is  pre- 
sumed to  know  that  a  suit  is  pending,  and  that  all  are  bound  to  know  the  object 
of  such  suit,  that  the  moment  judgment  is  rendered  it  ceases  to  have  effect; 
aod  this  more  especially  when  the  codes  and  statutes  of  this  State  may  be 
searched  in  vain  for  rule  directing  the  proceedings  and  judgments  of  the  courts 
of  this  State  to  be  recorded  elsewhere  than  on  the  records  of  the  court*  except 
in  the  solitary  case  where  the  party  desires  his  judgment  to  have  the  effect  of 
a  mortgage.  The  Code  of  Practice,  art.  163,  provides,  that  in  actions  of  reven- 
dication,  dec.,  the  defendant  may  be  cited  either  within  the  jurisdiction  where 
the  property  revendicated  is  situated,  though  he  has  his  domicil  out  of  that 
jurisdiction,  or  in  that  where  the  defendant  has  his  domicil,  as  the  plaintiff 
chooses. 

Suit  for  land  may  be  brought  at  the  domicil  of  the  possessor,  although  the 
land  be  situated  in  a  different  parish.  Blanchard  v.  Temant,  4  N.  S.  188. 
The  registry  laws  do  not  require  tho  judgment  of  eviction  to  be  recorded  io 
the  parish  where  the  land  is  situated. 

But  suppose  the  rule  to  be  as  stated  ;  then  the  question  would  arise,  where 
is  a  suit  for  surrender  terminated  ?  We  submit,  that  it  is  commenced  by  the 
petition  of  the  insolvent  praying  to  be  permitted  to  make  a  cessio  bonorum ;  and 
terminates  only  when  final  judgment  has  been  pronounced  on  the  tableau  of 
distribution.  If  this  be  true,  as  we  confidently  affirm  it  to  be,  then  the  suit  of 
Louis  Bringier  v.  His  Creditors  is  now  pending,  and  undecided.  No  tableau  of 
distribution  has  been  filed ;  no  final  judgment  rendered. 

3<i.  The  title  of  Bringier  to  the  property  by  him  surrendered  being  vested 
in  his  creditors,  he  could  make  no  valid  sale  thereof.  The  sale  of  a  thing  belong- 
ing to  another  is  void.  L.  C.  2427.  Poth.  Contract  of  Sale,  No.  526.  11  L. 
R.  345.  3  M.  R.  385.  Nemo  plus  juris  ad  alium  transferre  potest  quamipse 
haberent.    D.  50,  17,  54. 

We  trust  we  have  clearly  shown  the  divestiture  of  the  title  of  ^rtn^r,  by 
his  Bun*ender  and  assignment  to  the  sheriff  in  trust  for  his  creditors;  and  that 
the  tide  of  Bringier,  such  as  it  was,  vested  in  Lambert  Bastable  and  Brothers, 
by  the  sale  made  by  the  assignee;  and,  consequently,  that  the  subsequent  sale 
by  Bringier  tor  Garland  and  Curry  vested  no  title  whatever  in  them.  Under 
what  title,  then,  does  Stacy,  the  vendee  of  Garland,  and  Curry  hold  the  remain- 
ing two-thirds  of  the  land  ?  We  say  they  have  none  other  than  the  sale  under 
which  we  claim,  and  the  compromise  between  them  and  the  heirs  or  Mooney^ 
they,  the  heirs  of  Mooney,  having  acquired  the  title  of  Brothers  and  Lambert ; 
and  holding  under  this  title*  they  cannot  be  permitted  to  attack  iU 
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But,  ttty  the  learned  conose],  they  in  nmkSg  this  compromise  only  bon^t     Hkivs  of 
dieir  peace.     We  admit  that  when  a  party  holding  nnder  a  title  defective  in     Bait  able 
form,  enters  into  a  compromise  with  an  adverse  claimant,  or  where  he  seeks        Ccuar. 
bona  fide  to  get  rid  of  a  vexations  litigation,  such  transaction  will  not  prejudice 
his  rights.     But  such  is  not  the  present  case.  The  pretended  sale  from  Bringier 
to  Oarland  and  Curry  is  not  defective  in  form.     Neither  is  it  defective  in  sub- 
stance, had  Bringierheen  at  the  time  the  owner  of  the  thing  sold,  and  had  there 
been  no  surrender  made  by  him  the  title  would  have  been  conclusive  against 
the  world.     It  is,  as  we  have  seen,  null  and  void,  and  conveyed  no  title  what- 
ever, and  according  to  the  authority  cited  from  Mackelday  Uie  defendants  are 
poesesson  mal^B  fide.    They  were  so  as  to  all  the  purchasers ;  they  are  now  so 
as  to  the  present  plaintiff.     And  as  their  only  shield  is  the  title  acquired  by  the 
compromise,  they  cannot  be  permitted  at  one  moment  to  protect  themselves 
with  it,  and  the  next  treat  it  as  a  nullity. 

Inasmuch  as  his  honor  Judge  Preston  was  not  on  the  bench  when  this  case 
was  argued  in  December  last,  we  consider  it  ne  essary  to  call  the  attention  of  the 
court  now  to  the  following  paragraph  in  the  defendants*  brief.  «*The  plaintiffs' 
counsel,  when  he  asserted  in  his  brief  that  no  part  of  the  original  record  can  be 
found,  and  we  are  obliged  to  depend  upon  an  impeifect  copy,  appears  to  have 
forgotten  what  we  assert  actually  took  place  at  the  trial  below,  to  wit,  that  the 
original  record  was  produced  by  the  clerk,  examined  by  the  judge,  and  collated 
widi  the  copy  now  in  the  transcript,  which  was  found  perfect  and  complete, 
and  the  statement  of  evidence  shows  that  the  record  itself  was  produced,  and 
not  merely  the  transcript,  or  copy." 

This  statement  was  admitted  by  the  learned  counsel  for  defendants  to  be 
erroneous ;  the  fact  being  as  stated,  **that  no  part  of  the  original  record  can 
be  found.*' 

Stockton  and  Steele^  for  intervenors,  contended:  Ist.  That  the  creditors  of 
Bringier  were  bound  to  record  the  title  which  they  acquired  by  his  surrender, 
in  like  manner  as  any  other  conveyance  or  alienation  mu^t  be  recorded  in  order 
to  affect  third  persons.  2d.  That  the  ancestor  of  the  plaintiffs  never  acquired 
any  title  from  the  creditors  of  L*  Bringier^  because  Morgan^  the  sheriff,  had 
no  authority  to  sell.  3d.  That,  if  any  title  was  acquired  by  the  ancestor  of 
plaintiffs,  it  should  have  been  duly  recorded  in  Concordia,  in  order  to  have  any 
effect  against  third  persons. 

It  is,  perhaps,  unnecessary  to  refer  to  the  several  registry  laws ;  but  it  suffices 
to  say,  that  they  require  all  conveyances  and  alienations  to  be  recorded,  &c.  Old 
Code,  p.  294,  art.  171.  L.  C.  2171.  2d  section  of  act  of  29th  March,  1826, 
in  B.  &  C.  Dig.  945.     Act  of  26th  March,  1813,  B.  &  C.  Dig.  596. 

Now,  in  the  case  of  Smallifs  surrender^  2d  Ann.  228,  the  court  says,  that  a 
voluntary  surrender  is  an  alienation.  This  case  is  very  important  on  this  point, 
as  it  establishes,  that  an  alienation  by  surrender  is  not  to  be  distinguished  from 
an  alienation  by  any  other  method.  It  may  be  asked,  how  can  such  an  alienation 
be  recorded  ?  We  answer,  that  the  petition  of  the  ceding  debtor  to  be  allowed 
to  surrender,  &c.,  and  the  acceptance  by  the  judge  are  the  conveyance ;  and,  if 
recorded,  they  would  be  notice  of  the  transfer. 

The  doctrine  of  lis  pendens  being  notice  to  all  the  world,  does  not  obtain  in 
Louisiana. 

In  England  there  are  but  four  law  courts  for  the  whole  kingdom,  all  of  which 
hold  their  sessions  in  Westminter ;  and  there  it  is  easy  to  consult  the  docket;  but 
in  Louisiana  there  is  an  independent  district  court  of  original  jurisdiction  in  each 
and  every  parish ;  and  consequently  here  a  similar  rule  would  be  unreasonable. 

The  fiirthest  extent  to  which  our  courts  have  gone  is,  that,  in  cases  of  suits 
for  the  recoveiy  of  immovables,  the  pending  of  the  suit  is  so  far  made  notice, 
that  any  conveyance  made  by  defendant  after  the  commencement  of  suit  will 
not  be  noticed,  and  the  suit  progresses  as  if  it  had  not  been  made.  This  is  only 
a  necessary  rule  of  practice,  without  which  no  suit,  in  such  cases,  could  ever  be 
successfully  prosecuted.  But  even  in  England  the  doctrine  of  lis  pendens  being 
notice,  is  confined  to  the  courts  of  law ;  and  in  chancery,  even  a  decree  is  notice 
only  to  the  parties  thereto.     I  Story's  Equity  Jurisprudence,  sec.  405. 

But  even  if  lis  pendens  were  notice,  there  could  be  no  reason  for  its  applica- 
tion in  this  case ;  because  the  surrender  of  Bringier  to  his  creditors  did  not 
amount  to  lis  pendens ;  there  was  no  suit.  There  is  no  defendant  in  a  voluntary 
surrender  out  of  the  property,  but  only  as  to  the  discharge  of  the  debtor  from 
imprisonment,  which  is  a  collateral  issue ;  and  in  case  no  appearance  is  made  by 
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UKtR8  OF      the  creditora,  no  issue  can  be  filmed  by  a  judgment  by  default,  they  are  not 
Bastabl£      required  to  do  any  thing,  in  defauit  of  doing  which,  such  judgment  can  be  ren- 
CuRKY.        dered  against  them. 

A  plaintiif  and  a  defendant  are  necessary  to  constitnte  a  suit.  Further,  there 
must  be  an  issue,  in  order  to  form  a  suit,  and  without  one,  either  expressed  or 
implied,  there  is  no  suit,  no  lis  pendens,  A  thing  m  not  litigious  until  there  is 
a  contestatio  litis. 

The  surrender  is  a  mere  mode  of  conveyance.  The  debtor  is  desirous  of 
securing  to  all  his  creditors  the  benefit  of  all  his  property,  and  he  takes  the  neces- 
sary st-eps  to  effect  this  object.  In  other  States  of  the  Union  he  may  convey  to 
trustees;  but  in  Louisiana  he  must  convey  to  all  his  creditors,  which  is  done  by 
petition  to  a  competent  court  to  be  allowed  to  surrender,  and  the  acceptance  of 
the  surrender  by  the  judge. 

Again,  in  the  present  cose  there  was  a  dii'ect  assignment  eo  nomine ;  and  only 
in  consideration  of  this  direct  and  express  conveyance  or  assignment  by  Bnn  frier 
was  he  discharged  from  impnsonment  by  the  court  This  might  have  been 
easily  recorded;  and  we  humbly  submit,  that,  in  default  of  such  recording,  it  is 
of  no  avail  as  against  third  pei'sons. 

The  assignment  made  by  Bringier  is  in  these  words :  '*I,  P.  L,  Bringier,  do 
hereby  assign  and  transfer  to  the  sheriff  of  the  parish  of  New  Orleans,  in  trust 
fur  the  secunty  of  my  creditor,  the  whole  of  my  property  as  described  in  my 
schedule."  P.  L.  Brinoier.*' 

On  the  second  point  we  will  not  make  any  remark,  as  it  perhaps  cannot  be 
elucidated  by  reHsoning. 

As  to  the  third  point  we  will  simply  refer  to  the  case  of  Daramon  and  Lee^ 
3  R.  R.  160,  which  was  a  case  of  a  deed  made  by  the  sheriff,  &c.  We  think 
that  case,  and  the  act  of  1813,  in  reference  to  recording  sheriffs*  deeds,  ^., 
fully  cover  the  present  controversy.  Act  of  26th  March,  1813,  B.  &  C.  Dig. 
p.  596,  sec.  1. 

We  will  here  leave  the  plaintiff,  and  turn  our  attention  to  the  defendant  Slacy^ 
whose  pretensions  to  have  succeeded  to  the  interest  of  Rice  Garland  in  said 
lands,  we  deem  equally  unfounded. 

The  principal  informtillty  in  the  sherifTs  sale,  on  which  we  rely  as  an  objection , 
and  which  we  deem  fatal  to  his  title,  is  the  want  of  any  notice  of  seizure  to  the 
debtor,  i£.  Garland. 

Though  some  argument  was  made  at  the  bar  in  the  district  court,  as  to  the 
burthen  of  proof  in  regard  to  the  observance  or  non-observance  of  the  formalities 
required  bylaw  in  effecting  the  sale  under  which  Stacy  claims  ;  yet,  in  fiict,  no 
such  question  arises  in  this  case;  because  the  facts,  as  to  the  notice,  are  either 
established  or  insisted  on  by  Stacy  himself.  He  does  not  insist  that  Garland 
was  served  personally  with  the  notice,  but  only  by  and  through  a  service  on 
Curry  as  his  agent. 

In  the  first  place,  we  do  not  deem  that  the  service  on  Curry  is  established ;  but, 
if  it  were  established,  then  we  hold  that  he  never  had  any  such  power  of  attorney 
as  was  necessary  to  enable  him  to  represent  Garland  in  any  judicial  proceeding 
whatever;  and  for  this  we  rely  on  the  case  of  Seymour  v.  Cooly,  9  L.  R.  78, 
and  Fuselier  v.  Robin,  4th  Ann.  61. 

But  we  hold  that,  if  Curry  ever  had  any  such  authority,  that  is  an  authority 
to  represent  R.  Garland  in  judicial  proceedings,  it  was  revoked  by  the  power 
of  attorney  from  R.  Garland  to  )Vni,  C.  Hamner  and  IVm,  H.  Garland^  dated 
15th  January,  1846,  and  accepted  and  acted  on  by  said  attorneys,  to  the  know- 
ledge of  Curry,  in  June,  1846,  as  evidenced  by  the  act  of  compromise  between 
Curry  and  Garland,  and  the  heirs  of  Mooney,  at  that  date.  C.  C.  2999.  This 
point  is  too  plain  for  elucidation,  and  therefore  we  simply  state  it. 

It  appears,  then,  that  even  if  Curry  was  served  with  notice  of  seizure,  he 
was  not  the  authorized  attorney  of  Garland  to  receive  such  notice  ;  and  conse- 
quently, no  notice  of  the  seizure  was  ever  given  to  Garland.  A  curator  ad  hoc 
to  receive  such  notice  should  have  been  appointed,  if  he  had  no  attorney  in  the 
State  capable  of  receiving  it. 

But  he  did  have  such  an  attorney  in  Hamner  and  Wm.  H.  Garland,  each  of 
whom  resided  in  New  Orleans  at  the  time,  and  who  were  known  to  Curry  as 
his  attorney's  duly  authorized  for  such  a  purpose.  Enquiry  of  Curry  would 
certainly  have  resulted  in  informntion  of  the  fact.  Tlie  notice  should  have  beeu 
served  on  one  or  both  of  them.  It  is,  then,  fully  established,  that  no  notice  of 
seizure  was  legally  served  on  Rice  Garland. 
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The  result  of  this  defect  is,  according  to  the  uDiform  course  of  decisioo  io 
ttttB  State  from  the  commencement  of  its  judicial  history  up  to  the  present 
time,  tatnl  to  the  pretensions  set  up  by  Stacy  under  the  sale  made  by  the  sheriff 
of  Concordia. 

All  formalities  required  by  law  must  be  complied  with  in  order  to  effect  a 
forced  alienation.  11  M.  R.  610,  676.  7  N.  S.  186.  8  N.  S.  246.  2  Lr.  R, 
328.  3  L.  R.  421.  4  L.  R.  160,  207.  9  L.  R.  123.  16  L.  R.  666.  6  R. 
R.  74.     8  R.  R.  162.     9  R.  R.  69.     Ist  Ann.  297. 

Three  day*s  notice  is  required  to  be  after  seizure  and  before  advertising, 
whether  in  case  ofji.fa.  or  an  order  of  seizure ;  otherwise  the  sale  is  void  and 
transfers  no  right  io  the  properly  to  the  purchaser.  C.  P.  664,  666,  667.  6 
L.  R.  631.     11  R.  R.  64. 

On  Monday,  the  19th  February,  1849,  this  court,  in  the  case  of  .Darsey  ▼. 
Hills  etaL^  decided  that  a  petition  setting  up  defects  in  a  sheriff's  sale,  should 
•tate  all  the  defects  relied  on,  and  that  no  proof  could  be  given  at  the  trial  as  to 
any  other  than  the  defects  so  set  out  and  relied  on  in  said  petition.  The  court 
refers  to  Landry  v.  UEfrlist,  3  L.  R.  219. 

We  take  it,  then,  that  the  doctrine  of  the  courts  in  this  State,  as  to  the  obser- 
vance of  formalities  reouired  by  law,  has  not  been  changed  or  overruled;  noria 
it  likely  to  be.  We  nave  particularized,  in  the  petitions  of  intervention,  the 
defects  in  the  sheriff's  sale;  and  Stacy  has  proved  their  existence  by  endeavor- 
ing to  show  that  they  do  not  exist. 

The  counsel  of  Stacy  introduced  in  argument,  io  the  district  court,  an  autho- 
rity from  the  Supreme  Court  of  the  United  States  going  to  show,  that  that  court 
holds,  the  irregularities  in  sheriffs'  sales  do  not  effect  the  purchaser,  &c.  We 
are  well  aware  that  such  has  ever  been  the  uniform  doctrine  of  that  court  up  to 
the  session  of  the  court  held  in  the  winter  of  1847,  1848,  when,  in  the  case  of 
L*  A.  Collier  ▼.  Josiah  Slansbrtnigk,  6  Howard.  U.  S.  S.  R.  14,  it  was  heldt 
that  the  want  of  appraisement  in  a  marshal's  sale,  under  execution  issued  from 
the  Circuit  Court  of  the  United  States  for  the  District  of  Louisiana,  was  fatal  to 
the  purchaser.  This  we  think,  settles  the  question  as  to  the  effect  of  the  infor- 
mality, &c. 

if.  A,  Bullard,  for  defendants,  contended  :  On  the  merits  between  the  plain- 
tiffs and  the  defendants,  the  case  involves  an  inquiry,  Ist,  into  the  construction 
of  the  laws  relating  to  the  surrender  of  properly  for  the  benefit  of  creditors  by 
insolvent  debtors,  particularly  of  the  act  of  1808,  for  the  relief  of  debtors  in 
actual  custody;  and,  2d,  into  the  policy,  construction,  and  application  of  the 
registry  laws. 

I.  The  legal  title  to  property  assigned  or  surrendered  under  the  insolvent 
act  of  1808  and  1817,  did  not  vest  in  the  creditora.  The  best  exposition  of 
those  laws  (because  it  is  a  legislative  one,)  is  found  in  the  Louisiana  Code. 
Article  2171  declares,  that  **  the  surrender  does  not  give  the  property  to  his 
creditors,  it  only  gives  them  the  right  of  selling  it  for  their  benefit,  and  receiving 
the  income  of  It  till  sold."  2178:  *^The  creditors  can  never  prescribe  by  any 
lapse  of  time,  so  as  to  gain  a  property  in  the  estate  ceded."  2180:  **  All  sales 
of  property  ceded  to  creditors,  must  be  made  at  the  same  terms  and  under  the 
same  formalities  that  property  seized  on  execution  is  sold,  but  the  sale  is  made 
iSy  the  syndic,  or  sonra  person  authorized  by  them,  at  auction." 

The  act  of  1826  introduced  a  new  rule,  but  only  in  reference  to  a  surrender 
made  by  a  debtor  not  in  actual  custody,  and  it  requires  the  judge  to  whom  the 
insolvent's  petition  is  presented,  to  endorse  upon  the  schedule,  **  that  the  cession 
of  all  the  property  of  tl^  insolvent  is  accepted  for  the  benefit  of  his  creditors ;" 
and  the  second  section  of  the  act  declares  that  from  and  after  such  cession  and 
acceptance,  all  the  property  shall  be  fully  vested  in  the  creditors.  B.  6c  C.'s 
Dig,  496. 

In  the  case  of  Bringier  ▼.  His  Creditors^  not  only  was  the  proceeding  had 
with  direct  reference  to  the  act  of  1808,  the  debtor  being  actually  imprisoned, 
but  there  never  was  any  acceptance  by  the  judge  or  the  creditors ;  and  the  only 
judgment  rendered  was,  that  the  debtor,  having  assigned  his  propeily  intrust  for 
the  benefit  of  his  creditors,  should  be  released  from  imprisonment.  And  here, 
■0  far  as  the  record  shows,  all  proceedings  ended. 

The  idea  that  the  legal  title  vested  in  the  sheriff  as  trustee,  for  the  benefit  of 
the  creditors  as  cestui  que  trusty  and  that,  as  trustee,  he  had  a  right  to  sell  and 
could  confer  a  legal  title,  is  repugnant  to  the  provisions  of  the  code  above  recitedi 
which  declares  that  the  title  is  still  in  the  ceding  debtor. 
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It  IB  also  inooDSutent  with  all  the  acts  of  Morgan^  who  signs  his  deed  as 
syndic  and  never  was  anything  more  than  syndic  of  the  creditors,  or  their 
agent  for  the  administration  of  the  effects  surrendered  according  to  law.  Now 
it  is  clear,  that  a  syndic  has  no  authority  to  seU  proprio  motu ;  he  must  have  the 
consent  of  his  constituents,  the  creditors,  and  an  order  of  court;  and  he 
must  pursue  the  formalities  required  for  the  validity  of  a  sheriff's  sale  under 
execution.  All  this  is  wanting  in  the  present  case.  The  creditors  never  met; 
there  is  no  evidence  that  they  were  ever  notified  to  meet  at  any  time ;  there  is 
no  order  given  by  the  court  authorizing  the  sale. 

It  is  intimated  in  the  plaintiff's  brief  that  such  order  is  to  be  presumed* 
because  it  is  recited  in  the  syndic's  deed.  This  presumption  might  have  some 
weight  if  it  had  not  been  shown  by  the  production  of  the  original  record,  as  well 
as  the  minutes  of  the  court,  that  there  is  no  trace  of  any  such  application  by  the 
syndic  or  the  creditors,  or  of  any  such  order  to  sell ;  nor  was  any  attempt  made 
to  show  any  mutilation  of  the  record  which  exists  in  the  same  court  which  tried 
this  case.  The  record,  then,  which  is  the  highest  evidence  known  to  the  law, 
contradicts  the  recital  of  the  syndic  in  his  deed.  But  it  is  not  even  pretended, 
that  there  was  any  appraisement  of  the  property,  which  is,  certainly,  one  of 
the  formalities  required  by  law  for  a  valid  sale  by  the  sheriff  under  execution. 
We  confidently  ask  the  court,  then,  whether,  in  the  absence  of  any  consent  on 
the  part  of  the  creditors,  in  the  absence  of  any  judicial  authority,  and  without 
any  appraisement,  a  loose,  irregular,  unauthorized  sale  by  the  syndic  at  auction 
can  be  regarded  as  having  vested  in  the  purchasers  the  legal  title  to  the  property 
in  controversy,  as  against  Bringier,  or  those  who  hold  under  him.  He  had, 
surely,  such  an  interest  as  authorized  him  to  require  that  his  creditors,  in  the 
disposition  of  the  property  ceded,  should  act  according  to  law,  for  the  common 
benefit  of  the  debtor  and  his  creditors.  He  had,  especially,  a  right  to  require 
that  all  the  formalities  of  law  should  be  complied  with.  But  not  only  all  these 
formalities  were  neglected,  and  the  land  sold  for  a  little  over  $100,  but  the  pur- 
chasers never  exercised  any  acts  of  ownership  under  their  purchase,  never  took 
possession,  or  recorded  the  title  deed,  until  December  2l8t,  1846,  after  the 
confirmation  of  the  title  by  the  District  Court  of  the  United  States,  at  the  suit 
of  Curry  and  Garland,  and  neariy  tve  years  after  the  registiy  of  the  sale  from 
Bringier  to  them. 

The  case  cited  by  the  plaintiff's  counsel  from  the  1  R.  R.  384,  sustains 
many  of  the  positions  which  we  have  assumed.  The  court  said,  that  the  insorl- 
vent  who  has  surrendered  his  property  to  his  creditors,  is  interested  that  the 
estate  should  be  legally  disposed  of,  though  it  is  added  that  this  is  not  a  real 
interest  in  any  part  of  the  property  ceded,  and  that  the  debtor  cannot  interfere 
after  the  proceedings  in  insolvency  are  closed.  It  may  be  remarked,  that  in 
that  case,  the  surrender  was  made  and  accepted  under  the  act  of  1826 ;  and 
that  aU  proceedings  had  been  closed  by  a  tableau  of  distribution,  and  that  an 
attempt  was  made  to  defeat  a  title  acquired  under  those  proceedings.  But  in 
Bringier' s  case,  the  assignment  took  place  under  a  different  law,  never  waa 
accepted  by  the  judge,  or  assented  to  by  the  creditors,  and  that  the  proceedings 
are  not  yet  closed.  No  account  even  of  the  pittance  received  from  the  pur- 
chasers of  the  land  has  ever  been  received,  much  less  a  tableau  of  distribution. 

The  pudge  of  the  district  court  has  fallen  into  a  strange  error.  He  asserts 
that  Bnngier  was  released  from  all  his  debts.  The  record  contradicts  this  in 
express  terms.  The  order  or  decree  rendered  was  merely  that  he  be  dischar- 
ged from  imprisonment,  and  no  other  order  could  be  rendered  except  upon  the 
express  consent  of  two  thirds  of  the  creditors,  in  nuniber  and  amount.  The 
record  shows  that  none  of  the  creditora  appeared,  and  although  it  appears  that 
an  order  was  given  to  notify  them  to  attend,  there  is  not  the  slightest  evidence 
that  any  such  notifies tioos  were  ever  given,  and  though  the  statute  requires 
notifications  to  be  published  in  two  newspapers  in  French  and  Engligh.  The 
court  is  asked  to  presume  the  notice  to  the  creditors ;  to  presume  their  assent  to 
the  assignment ;  to  presume  that  the  court  authorized  the  sale  by  the  syndic ;  to 
presume  that  public  notice  was  given  by  him  of  such  a  sale.  The  whole  title 
of  the  plaintiff  rests  upon  these  presumptions,  most  of  which,  if  not  all,  are 
clearly  contradicted  by  the  record.  The  plaintiff's  counsel,  when  he  asserted 
in  his  brief  that  no  part  of  the  original  record  can  be  found,  and  we  are  obliged 
to  depend  upon  an  imperfect  copy,  appears  to  have  forgotten  what  we  assert 
actually  took  place  at  the  trial  below,  to  wit :  that  the  original  record  was  pro- 
duced by  the  clerk,  and  examined  by  the  judge,  and  collated  with  the  copy  now 
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10  the  tranflcript,  which  was  ibnnd  perfect  aod  c6mpldte,  and  the  statontent  of     Heiiu  of 
evideoce  shows  thar  the  record  itself  was  produced,  and  doI  merely  the  trans-      Bastable 
cript  or  copy.     We  refer  the  court  to  the  following  authorities,  some  of  which       currt. 
will  be  found  to  bear  upon  this  point  of  the  case  :     4  M.  R/450.     5  M.  R.  618. 
1  N.  S.  95.     6  N.  S.  182.     6  M.  R.  660.     7  N.  S.  180,  426,  442.     6  L. 
R.  9.     2  R.  R.  201,  639. 

2.  Upon  the  subject  of  the  registry  laws,  it  is,  perhaps,  enough  to  say,  that 
this  court  has  already  pronounced  its  opinion  in  at  least  two  cases,  and  that 
it  is  in  perfect  harmony  with  all  the  decisions  rendered  by  your  predecessors. 
The  first  case  is  that  of  Tulatu  ti  aL  v.  Levinson^  2d  Ann.  787,  in  which  the 
court  held,  that  a  sale  of  land,  to  have  any  effect  against  third  persons^  nrast 
be  recorded  in  the  office  of  the  parish  judge  of  the  parish  in  which  the  land 
is  situated,  and  that  it  is  not  sufficient  to  have  recorded  it  in  the  office  of  the 
recorder  of  mortgages.  It  was  further  said,  that  under  our  registry  laws,  notice 
is  not  equivalent  to  registry.  Here  was  a  sale  by  the  true  owner,  by  authentic 
act,  recorded  in  the  parish,  but  not  in  the  proper  office,  which  the  court  held, 
conferred  no  rights  on  the  purchaser. 

The  second  case  is,  that  of  Tear  el  ah  v.  Williams  et  aL,  in  the  same  volume, 
p.  868,  869.  The  same  doctrine  is  adhered  to,  and  reference  is  made  to  the 
case  of  Carrahy  v.  Desmare,  7  M.  R.,  N.  S.,  662.  In  the  case  now  before  the 
court,  the  primitive  title  of  Bringier  is  admitted ;  indeed,  both  parties  claim 
under  him.  He  was  the  grantee,  deriving  his  title  from  the  sovereign,  and 
consequently  there  was  no  necessity  for  its  being  registered.  See  Tear  et  aL 
▼•  Wtlliams  et  oi.,  ante.  He  was  known  to  be  the  granlee  of  the  Spanish 
Government,  although  his  title  had  not  been  fully  recognized  by  the  United 
States.  He  sells  to  Curry  and  Garland,  in  1841,  who  immediately  record  their 
deed  in  the  proper  office,  and  go  into  possession,  Five  or  six  years  afterwards, 
the  plaintiffs  recorded  a  deed  purporting  to  be  a  sale  by  the  syndic  of  Bringier's 
creditors.  Now,  if  Brinftxer  himself  had  sold  to  the  plaintiffs,  and  they  had 
kept  the  act  in  their  pockets,  never  recorded  it,  never  taken  possession,  nor 
exercised  any  act  of  ownershipr  and  he  had  afterwards  sold  to  the  defendants, 
by  an  act  duly  recorded,  the  last  purchaser,  under  our  registry  laws,  would 
hold  the  land. 

We  are  aware  of  only  one  exceptioD*  to  this  rule,  and  that  is  in  cases  of 
fraud  and  collusion ;  and  we  understand  the  cases  of  Splane  v.  Micheliree, 
and  GiU  v.  CriU,  turned  upon  those  principles.  Good  faith  is  to  be  supposed 
to  exist,  unless  the  contrary  is  shown ;  and  where  the  second  purchaser  or 
mortgage  is  in  good  faith,  a  previous  sale  or  mortgage  by  his  vendor,  not  regis- 
tered, cau  have  no  effect  against  him,  either  as  conferring  title  or  possession. 
And,  so  far  has  this  court  carried  the  doctrine,  that  even  when  the  attorney 
of  the  party,  who  had  transacted  the  business,  knew  the  existence  of  the 
previous  sale,  and  that  it  had  been  registered  in  the  wrone  office,  in  the  same 
village,  the  second  sale  was  held  to  convey  the  title.     See  Tulane^s  case,  ante. 

The  act  of  1^13  requires  even  the  sales  made  by  sheriffs  and  other  officers, 
to  be  recorded  in  the  office  of  the  parish  judge  of  the  parish  in  which  the  land 
is  situated,  and  it  declares^  that  aU  sureties,  contracts,  sales,  judgments,  sen- 
tences, or  decrees  aforesaid,  and  all  liens  of  any  nature  whatever,  having  the 
effect  of  a  legal  mortgage,  which  shall  not  be  recorded,  agreeably  to  the  provi- 
sions of  thiaact,  shall  be  utterly  nuU  and  void  to  aU  intents  and  purposes,  except 
between  the  parties  thereto. 

The  Supreme  Court  applied  the  stringent  provisions  of  this  act  in  numerous 
caseSf  even  where  the  first  sale  was  made  by  judicial  authority,  but  the  sheriflf  s 
deed  had  not  been  registered,  so  as  to  effect  the  rights  of  third  persons  sub- 
sequently acquired.  In  the  ease,  among  others,  of  Perron  v.  Maillan,  11  L. 
R.  489,  the  defendant  was  in  possession  under  a  purchase  from  the  original 
proprietor,  who  sold  long  after  the  date  of  the  sfaerifTs  deed,  and  it  appeared 
that  the  sherifTs  deed  Imd  never  been  recorded  in  the  parish  where  the  land 
is  situated,  aod  it  was  not  shown  that  the  purchaser  had  any  knowledge  of  the 
sherifTs  sale,  and  the  court  affirmed  the  judgment  below,  by  which  the  second 
sale  was  held  to  convey  the  best  title. 

The  same  decision  was  made  in  the  case  of  Murphy  v.  Jandot,  2  R.  R.  378, 
in  which  Mrs,  Clark,  the  first  owner,  mortgaged  the  lot  after  the  sherifTs  sale, 
but  the  deed  had  not  been  registered.  In  both  these  cases,  there  had  been 
judicial  proceedings,  a  judgment  and  fieri  facias  executed,  but  these  persona 
were  left  ignorant  ef  any  divestiture  of  title  by  neglecting  to  record  the  sherifiPs 
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Hrirs  or     deed  of  sale.    The  provisioii  of  the  Code  of  Practice,  requiring  sheriff's  deeds 

Bastarli:      to  5e  recorded  in  the  clerk's  office,  was  inteoded  to  make  them  autheotict  and 

Ccuur.       ttdmissible  in  evidence,  without  proof,  but  did  not  change  the  provisions  of  the 

act  of  1813.     3  R.  R.  160.    See  further  on  this  point,  William  ▼.  Hagan^  2  L. 

R.  122.     4  L.  R.  241.    15  L.  R.  269.    7  M.  R.,  N.  S.t  661. 

But  the  learned  counsel  for  the  plaintiffs  contends,  that  his  clients  acquired 
their  title  in  virtue  of  judicial  proceedings,  and  such  proceedings  are  notice 
to  the  whole  world.  The  proportion  to  that  extent  cannot  be  true.  The  doc- 
trine of  the  lis  pendens  is  much  DK>re  restricted,  and  has  no  application  to  this  case. 
It  is  true,  that  Bringier  was  arrested  by  one  of  his  creditors,  on  the  mesne  pro- 
cess, and  offered  to  make  a  cessio  honorum  ;  and  on  his  voluntarily  executing  an 
assignment  for  the  use  of  his  creditors,  he  was  dischai'ged  from  the  custody  of 
the  sheriff.  The  doctrine  of  the  lis  pendens^  we  understand  to  be  this,  that 
when  a  contest  arises  before  a  court  of  justice,  rdative  to  the  title  to  property, 
no  sale  or  other  disposition  of  it,  pendente  liUt  can  oust  the  jurisdiction,  and 
that  the  judgment  finally  rendered,  wiO  be  conclusive  upon  the  parties  and 
all  persons  thus  acquiring  a  pretended  title.  We  are  not  aware  that  it  has  ever 
been  contended,  that  every  body  is  bound  to  know  aU  proceedings  had  in  a 
court  of  justice,  where  contracts  entered  into,  under  such  proceedings,  much 
less  the  sale  of  property  by  sheriffs,  trustees  or  syndics,  made  in  virtue  of  a 
judgment  of  the  court,  but  by  virtue  of  an  authority  derived  from  the  consent 
of  one  of  the  parties.  The  history  of  this  doctrine  is  well  known.  Originally, 
in  the  earlier  period  of  the  law,  things  in  controversy,  about  which  there  existed 
a  litis  contestation  were  regarded  as  res  litigiosae^  and  were  incapable  of  aliena- 
tion. They  were,  pending  the  controversy,  considered  as  extra  commercium ; 
all  pretended  alienations  were,  thereforo,  regarded  as  radically  null.  Insensibly, 
the  principle  came  to  be  what  it  is  considered  at  this  day,  as  we  shall  endcMivor 
to  show  by  authorities,  to  wit :  that,  notwithstanding  such  alienations,  pendente 
lite^  the  judgment  finally  pronounced  should  conclude  both  parties  and  privies 
thus  seeking  to  acquire  rights.  See  Fr.  3  D.,  do  litigjosis,  44,  46.  4  Gains, 
117.  1  Maynze  616ments  de  droit  Romain,  328.  Makeldey,  Institutes  de  droit 
Roman,  117  French  Trans.  The  authorities  cited  by  the  counsel  from  Martin's 
Reports,  only  go  to  show,  that  insolvent  proceedings  are  judicial  proceedings, 
bat  there  is  not  to  be  found  an  intimation  that  the  whole  world  is  bound  by  all 
judicial  proceedings  in  every  case. 

This  doctrine  is  fully  developed  by  Judge  Story,  in  his  Treatise  on  Equity 
Jurisprudence,  vol.  1,  406.  After  speaking  of  the  registration  of  deeds  as  con- 
structive notice,  he  says,  **  It  is  upon  similar  grounds,  that  every  man  is  presumed 
to  be  attentive  to  what  passes  in  the  court  of  justice  of  the  State,  or  sovereignty, 
where  he  resides ;  and,  therefore,  a  purchase  made  of  property  actually  in 
litigation,  pendente  lite^  for  a  valuable  consideration,  and  without  any  express  or 
implied  notice,  in  point  of  fact,  effects  the  purchaser  in  the  same  manner,  as  if 
he  had  such  notice ;  and  he  will  be  accordingly  bound  by  the  judgment  or 
decree  in  the  suit.  Ordinarily,  it  is  true  that  the  decree  of  a  court  binds  only 
the  parties  and  their  privies  in  representation  or  estate.  But  he  who  purchases 
during  the  pendency  of  a  suit,  is  held  bound  bf  the  decree  that  may  be  made 
against  the  persons  from  whom  he  derives  title.  The  litigating  parties  are 
exempted  from  taking  any  notice  of  the  title  so  acquired,  and  such  purchssera 
need  not  be  made  a  party  to  the  suit. '  *  *  *  it  is  a  rule  founded 
upon  a  great  public  policy ;  for  otherwise  alienations  made  during  a  suit  might 
defeat  its  whole  purposes,  and  there  would  be  no  end  to  litigation ;  and  here 
arises  the  maxim :  pendente  lite,  nihil  innofoetur,  the  effect  of  which  is  not  to 
annul  the  conveyance,  but  only  to  render  it  subserrient  to  the  rights  of  the 
parties  in  the  litigation.'*  The  author  adds  still  another  modification  of  the  rule, 
lo  witr  that  *^  a  lis  pendens^  being  only  a  general  notice  of  an  equity  to  all  the 
worldf  it  does  not  effect  any  particular  person  with  a  fraud,  unless  such  person 
had  afeo  special  notice  of  the  title  in  dispute  in  the  suit.*^ 

But,  in  truth,  the  cessio  honorum  is  nothing  more  than  a  contract  between 
the  debtor  and  his  crediton,  although  generally  conducted,  according  to  cer- 
tain formalities  under  the  sanction  of  a  court  of  justice.  This,  is  more  espe- 
cially the  case  in  voluntary  surrenders.  It  is  treated  of  in  the  code,  under 
the  head  of  conventional  obFigations.  The  court,  under  whose  eye  the  proceed- 
ings are  conducted,  so  far  fi^m  pronouncing  upon  the  title  to  property,  merely 
ordera  the  discharge  of  the  debtor  from  arrest,  on  his  executing  a  voluntary 
assignment  of  his  estate  for  the  benefit  of  his  crediton.    That  assignment  is  in 
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itself  a  oontmctt  and  in  this  particular  caae  does  not  appear  ever  to  have  been  Hrirs  <>r 
accepted  or  assented  to.  For  ought  that  appears,  the  mass  of  creditors  were  Baktablk 
as  ignorant  of  what  was  done  as  Curry  or  Oarland  nearly  twenty  years  after-  cumkt.' 
waids. 

The  judge  of  the  district  conit  oioro  than  intimates,  that  the  filing  of  the 
sheriff's  d^d,  together  with  a  copy  of  Trudeau*^  survey,  in  the  land  office 
at  Ouachita,  was  a  sufiicieiic  conetructivB  notice  to  the  defendants  of  the  pur- 
chase made  by  the  plaintiffi^  ancestor  and  his  associates.  But,  it  is  obvious,  that 
the  law  has  not  made  such  filing  equivalent  to  notice,  and  that  the  land  officers 
at  Ouachita,  having  no  authority  to  eoofina  the  grant,  the  only  object  was  to 
give  them  notice  of  the  claim,  in  order  that  the  land  embraced  within  the  limits 
of  the  grants  should  be  reserved  from  public  sale.  No  one  goes  to  the  public 
land  office  to  ascertain  who  is  the  owner  of  particular  tracts  of  Innd,  but  only  to 
learn  what  land  is  vacant,  and  subject  to  entry  or  sale.  It  is  further  intimated, 
that  Curry  and  Garland  did  not  purchase  land,  but  merely  a  claim  which  is 
only  an  incorporeal  right,  and  that  on  this  ground,  also,  registry  was  not  required. 
But,  it  cannot  be  doubted  that  land  was  sold ;  the  only  doubt  was  about  the 
title.  It  is  true,  the  title  was  inchoate,  but  that  does  not  prove  that  the  thing 
substantially  sold  was  what  land  remained  not  disposed  of  by  the  Government, 
and  the  right  to  enter  the  same  quantity  previously  disposed  of  in  any  land 
district  in  the  State,  as  shown  in  the  case  of  Slacey  v.  Hamner, 

It  is  upon  this  principle  we  contend,  that  if  tne  plaintiflfs  are  entitled  to 
recover  at  all,  in  the  opinion  of  this  court,  they  must  take  only  one-third  of  the 
land,  the  title  to  which  was  already  confirmed,  together  with  one-third  of  the 
scrip  for  six  thousand  and  thirty  American  acres  precisely,  as  would  have  been 
adjudged  to  them  if  they  had  been  parties  in  the  suit  of  Curry  and  Oarland 
▼.  l%e  United  States.  They  remained  silent  until  that  suit  had  been  carried 
to  a  successful  termination ;  and,  if  they  are  to  participate  in  the  result,  they 
ought  to  pay  their  share  of  the  expenses  incurred  for  the  common  benefit  of  all 
parties,  and  not  take  one-thii*d  of  the  land  with  a  most  advantageous  location, 
and  throw  upon  our  hands  the  right  to  make  up  the  deficiency  out  of  the  refuse 
lands  belonging  to  the  domain.  It  is,  however,  agreed,  that  as  to  our  equitable 
claim  for  contribution  towards  expenses,  taxes  paid,  &;c.,  the  matter  is  to  be  left 
6pen  for  future  adjustment.  The  land  to  which  the  title  was  actually  confirmed, 
was  about  thirty-two  thousand  arpeots,  instead  of  forty  thousand,  called  for  by 
the  grant. 

The  judgment  of  the  eourt  was  pronounced  by 

EusTis,  C.  J.  This  is  an  appeal  from  a  judgment  of  the  eourt  of  the  Fifth 
District  of  New  Orleans,  by  which  the  plaintiffs  recovered  from  the  defendants 
one  undivided  third  of  certain  lands  situate  in  the  parish  of  Concordia*  The 
judgment  also  dismissed  the  petitions  of  intervention  of  Mm  McVono^  and 
of  George  T,  Williams  if  Co.^  creditors  of  Rice  Garland,  one  of  the  dafendaats. 
The  appeal  is  taken  by  the  defendants  and  the  patties  intervening,  and  the  case 
has  been  argued  by  the  counsel  of  each. 

The  petitioners,  daughters  and  heirs  of  Jonah  Bastahle^  deceased,  claim  of 
the  defendants  the  undivided  third  of  a  tract  of  land  situate  at  the  confluence  of 
the  Ouachita  and  Black  rivers,  in  the  parish  of  Concordia,  said  tract  containing 
forty  thousand  superficial  arpents. ' 

The  title  set  up  by  the  plaintiffs  is  a  deed  made  by  the  sheriff  of  the  parish 
of  Orlesns  on  the  25th  June,  1628,  which  recites  that  at  a  public  sale,  after  legal 
advertisements,  made  bj  said  sheriff  on  the  10th  May  of  the  same  year,  under 
an  order  of  the  District  Court  of  the  First  Judicial  District  of  the  State  of  Lou- 
isiana, in  the  ease  of  Louis  Bringier  v.  His  Creditors^  the  property  therein 
described  was  adjudicated  to  Isaac  Lambert,  Jonah  Bastahle^  and  William 
Brothers,  The  description  of  this  property  in  said  deed  is  as  follows :  '*A  claim 
for  forty  tliousand  arpents  of  land  in  Ouachita,  situated  at  the  confluence  of 
Ouachita  and  Black  rivers,  granted  to  the  said  Bringier  through  his  father,  by 
the  Baron  de  Carondelet  in  1796;  the  original  titles  certified  by  Gurley,  Register 
of  the  Land  Office,  were  given  to  T.  B.  Robertson,  Elsq.  whilst  our  representa- 
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Hriim  of     tive  in  Waehiogton  City,  in  the  year  1815.    It  is  probable  that  a  duplicate  drawn 
r.  out  of  the  office  of  the  late  Mr,  Bouchou,  Surveyor  General  of  this  State,  about 

the  year  1820,  and  forwarded  to  the  western  land  office,  has  been  there  recorded ; 
however,  A/r.  Bouchou  kept  a  copy,  which  is  in  the  records  under  the  charge 
of  the  surveyor  general." 

This  sheriff's  deed  was  recorded  on  the  27th  June,  1827,  in  the  clerk's  office 
of  the  First  Judicial  District  Court.  It  was  also  registered  in  the  office  of  alien- 
ations in  the  parish  of  Orleans,  abbut  the  same  time.  It  was  a  third  time 
registered  in  the  land  office  at  Munroe,  (being  the  United  States  land  district  in 
which  the  land  was  situated)  at  a  time  which  is  not  shown  by  the  evidence,  but 
which  must  have  been  about  the  6th  February,  1837',  because  the  said  registry 
was  made  under  the  actpf  Congress  >*  for  the  finaj  adjustment  of  claims  to  lands 
in  the  State  of  JLiouisiana,"  approved  the  6th  Febrpaiy,  liS35 ;  by  which  act  the 
limitation  for  recording  evidence  in  support  of  claims  wm  two  years,  counting 
from  )he  passage  of  said  act.  Finally,  the  sheriff's  deed  in  question  appears  to 
have  been  recgrded  a  fourth  time,  in  the  office  of  the  recorder  of  the  parish  of 
Concordia,  on  the  21st  December,  1846. 

The  title  of  defendants  is  a  notarial  act  of  sale  from  Louis  Bringier  to  Thomtu 
Cfurry  and  Rice  Garland,  passed  at  New  Orleans  before  Seghert,  notary,  on 
the  13th  April,  1841.  The  description  of  the  property  in  the  conveyance  is  as 
ibllows :  **  All  the  right,  title,  interest,  and  claim,  that  he  (the  vendor)  may  have 
in  and  to  a  certain  tract  or  parcel  of  land  situate  in  the  county  of  Concordia,  on 
the  east  bank  of  the  I^io  Negro,  commonly  called  Black  river,  commencing  at 
the  mouth  of  the  bayou  Tensas,  having  such  front  on  said  Black  river,  running 
back  on  the  lower  line  east  fourteen  hjundred  perches  or  poles,  on  the  back  line 
running  north  two  thousand  eight  hundred  perches  or  ]K)Ie8,  and  on  the  upper 
line  three  hundred  and  eighty  perches  or  poles  oq  the  bayou  Tensas,  thence  to 
the  mouth  of  said  bayou,  as  will  give  the  superficial  quantity  of  forty  thousand 
arpents,  according  to  a  plan  of  survey  made  by  Don  Carlos  Trtuleau^  formerly 
Surveyor  General  of  the  Province  of  Louisiana,  on  the  4th  September,  1796, 
in  obedience  to  an  order  of  survey  given  by  the  Baron  CarondeleU  formerly 
Governor  of  the  Province  of  Louisiana,  the  original  plan  of  survey  has  been 
delivered  by  said  Louis  Bringier  to  the  purchasers,  who  acknowledge  the  receipt 
thereof." 

This  act  of  sale  from  Bringier  to  Curry  and  Garland  appears  to  have  been 
recorded  in  the  notarial  records  of  the  parish  judge  of  Concordia  parish,  on  the 
11th  May,  1841.  The  interest  of  Rice  Garland  in  the  property  thus  purchased 
was  divested  by  a  sheriff's  sale,  under  a  writ  oi  fieri^  facias  issued  upon  a  judg- 
ment obtained  by  the  Bank  of  Louisiana  against  said  Garland.  This  sheriff's 
sale  took  place  on  the  5th  December,  1846,  and  the  defendant  Stacy,  being  the 
highest  bidder,  the  interest  of  Garland  in  the  Bringier  claim  was  adjudicated 
to  him. 

It  is  thus  seen  that  the  plaintiffs  and  defendants  both  hold  under  Bringer,  and 
the  controversy  is,  in  which  of  these  parties  the  right  of  Bringier  is  vested.  The 
Bringier  claim  having  been  affirmed  by  the  United  States  Court  for  this  district, 
by  judgment  rendered  at  the  suit  of  Garland  and  Curry  v.  The  United  States, 
which  judgment  is  now  final,  the  party  in  whom  the  right  of  Bringier  is  must 
recover  the  property.  Of  the  three  parties,  purchasers  at  the  sheriff's  sale  of 
the  10th  May,  1828,  two  intervened  in  the  suit  in  the  United  States  Circuit 
Court,  and  the  two  undivided  thirds  of  Lambert  and  Brothers,  in  the  said  pur- 
chase at  sheriff's  sale,  became  vested  in  the  defendants  by  compromise. 
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The  evidence  shows  that  ZjOuU  Bringier,  the  origiDal  claimant  of  this  large 
tract  of  land,  filed  bis  petition  for  the  benefit  of  the  act  for  fhe  relief  of  insolvent 
debtors  in  actual  custody,  in  the  District  Court  of  the  First  Judicial  District  of 
the  State  of  Louisiana,  on  the  3d  November,  1827.  Annexed  to  his  petition  was 
a  schedule,  containing  a  statement  of  his  debts  and  also  of  his  property,  as 
required  by  the  act  of  1 808.  One  of  the  items  of  property  on  Bringier^s  schedule 
(the  fourth)  is  that  now  in  controversy;  which  is  described  in  said  schedule  in 
the  identical  words  of  the  description  in  the  sheriff's  deed  to  the  ancestor  of 
plaintiffs,  which  have  been  copied. 

Upon  th^  filing  of  this  petition  and  schedule,  an  order  of  court  was  made  for 
notice  to  Bringier's  creditors  to  appear  in  open  court  on  the  26th  November, 
1827,  to  show  cause,  if  any  they  had,  why  the  petitioner  should  not  be  dis- 
charged "according  to  the  prayer  of  his  petition. 

On  the  26th  November,  1827,  the  day  fixed  by  the  said  order,  the  record  shows 
that  Bringier  appeared  in  court,  and  having  made  an  assignment  of  all  his 
property  to  the  sheriff  of  the  parish  of  Orleans,  in  trust  for  the  use  of  his 
creditors,  and  having  taken  the  oath  prescribed  by  law,  and  no  opposition  having 
been  made  to  his  discharge,  Judgment  was  rendered  discharging  him  from 
imprisonment. 

The  record  also  contains  the  assignment,  signed  by  Bringier,  which  is  in  the 
following  words :  *»I,  P.  L.  Bringicr^  do  hereby  assign  and  transfer  to  the  sheriff 
of  the  parish  of  Orleans,  in  trust  for  the  security  of  my  creditors,  the  whole  of 
my  propeity  as  contained  in  my  schedule." 

We  have  seen  that  the  sheriff  sold  on  the  10th  May,  1828,  the  property  in 
question.  The  deed  states  that  it  was  made  on  an  order  of  court,  given  in  the 
case  of  Bringier  v.  His  Creditors,  The  record  of  the  case  of  Bringier  v.  His 
Creditors  does  not  exhibit  any  special  order  of  court  for  the  sale  of  the  property, 
but  it  is,  )>erhaps,  to  be  presumed  there  was  such  an  order.  Nothing,  indeed,  in 
the  act  of  1808  requires  a  special  authorization  of  court  to  the  assignee  of  the 
insolvent  debtor,  for  the  sale  of  the  propeity  assigned  to  him  in  trust  for  the 
creditors.  In  this  respect,  this  law  differs  from  the  law  of  1817,  regulating  the 
proceedings  in  a  cessio  bonorum.  By  the  30th  section  of  that  law,  the  syndic 
must  present  his  petition  for  the  sale  of  the  property  surrendered.  We  are  of 
opinion,  that  the  non-exhibition  of  an  order  of  sale  does  not  invalidate  the  plain- 
tififs'  title. 

The  statement  of  the  titles  under  which  the  plaintiffs  and  defendants  respec- 
tively claim,  we  have  taken  fVom  the  able  and  well  prepared  opinion  of  the  learned 
Judge  of  the  Fifth  District  Court  of  New  Orleans,  in  the  leadhig  doctrines  of 
which,  we  fully  concur. 

Although  the  two  defendants  claim  under  the  insolvent  Bringier,  yet  Stacy 
does  not  hold  directly  from  him.  He  purchased  the  interest  of  Oarland  at 
sheriff's  sale  under  a  judgment  against  Garland  in  favor  of  the  Bank  of  Lou- 
isiana. This  sale  was  made  on  the  5th  of  December,  1846.  The  claim  of  Curry 
and  Oarland  to  the  land  had  then  been  confirmed  by  the  court  of  the  United 
States.  The  title  of  Garland  was  then  a  judgment,  and  the  land  thus  held  by 
Garland  in  his  name  was  purchased  by  Stacy  and  paid  for  by  him  to  the  seizing 
creditor.  It  is  obvious,  that  his  position  in  relation  to  the  plaintiffs  is  materially 
different  from  that  of  the  other  defendant  who  claims  under  a  sale  from  the 
insolvent  previous  to  the  confirmation  of  the  Bringier  claim.  According  to 
numerous  decisions  of  this  court,  the  plaintiffs'  rights  being  strictly  equitable,  and 
having  permitted  Garland  to  take  and  hold  one-half  the  property  in  his  own 
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Hkirs  or     name,  those  rights  cftnnot  be  enforced  to  the  detriment  of  hand  fide  jadgment 
9.  creditors  of  Garland,  or  purchasers  for  a  valuable  consideratioii,  withoot  notice. 

CuRRT.      The  respective  rights,  therefore,  of  the  two  defendants,  depend  upon  different 
principles. 

Curry,  as  we  have  seen,  claims  under  a  recorded  authentic  act  from  Bringierf 
and  Bringier  had  previously  ceded  his  interest  in  the  lands  to  his  syndic  for  the 
benefit  of  his  creditors.  The  assignment  which  he  made  in  open  court  was  not 
recorded,  nor  was  the  sheriff's  deed  to  the  plaintiffs'  ancestor  in  the  parish  of 
Concordia,  where  the  lands  are  situated.  The  principal  argument  of  the  defence 
has  been  directed  to  the  effect  of  this  noi^reoording.  It  is  said  that  it  renders 
the  sheriff's  deed  without  effect  as  to  third  persons.  There  does  not  appear  to 
have  been  any  notice  on  the  part  of  the  defendants  of  the  title  of  the  plaintiffs ; 
there  is  no  allegation  or  evidence  to  this  effect. 

The  district  judge  was  of  opinion,  that  the  sale  by  the  syndic  was  not  one  of 
lands  required  to  be  recorded  under  the  registry  acts,  but  of  a  claim  to  lands 
under  a  title  not  confirmed  by  the  government  of  the  United  States,  and  that  a 
registry  of  rJie  prooft  of  the  claim  and  transfer  in  the  land  office  of  the  district 
within  which  the  lands  were  situated,  was  a  sufficient  recording  to  give  effect  to 
the  sale  to  the  ancestor  of  the  plaintiffs. 

The  right  which  the  insolvent  ceded  to  his  creditors,  appears  in  his  schedule 
as  **  my  claim  in  40,000  arpents  of  land  in  Ouachita,"  situate,  &c. 

The  sheriff's  deed  describes  it  as  a  **  claim  for  40,000  arpents  of  land  in 
Ouachita,"  situate,  &c.,  and  purports  to  transfer  to  the  purchaser  the  above 
described  claim,  and  all  the  right,  title  and  interest  which  the  said  insolvent  or  his 
creditors  had  on  the  3d  of  April,  1838,  or  at  any  time  since  had  in  or  to  said 
land,  or  any  part  thereof,  6cc, 

Curry  and  Garland  on  the  13th  of  April,  1841,  from  Bringier  bought  what  T 
Let  the  act  speak  for  itself:  "  Personally  came  and  appeared  Louis  Bringier^ 
residing  in  the  city  of  New  Orieans,  who  declared  that  for  and  in  consideratioD 
of  the  sum  of  five  thousand  doUars  to  him  in  hand  paid  in  ready  money  by  the 
hereinafter  named  purchasers,  the  receipt  whereof  he  does  hereby  acknowledge, 
he,  the  said  Louis  Bringier,  does,  by  these  presents,  sell,  bargain  and  convey, 
assign  and  make  over  forever  unto  ThoTntu  Curry  of  New  Orleans,  and  Rice  C 
Garland  of  Opelousas,  both  here  present  and  accepting  jointly  each  for  one 
undivided  half,  all  the  right,  title,  interest  and  claim  that  he  may  have  in  and  to 
a  certain  tract  or  parcel  of  land  situate  in  the  county  of  Concordia,  on  the  east 
bank  of  the  Rio  Negro,  commonly  called  Black  river,*'  &c. 

The  act  recites,  that  the  original  certified  plan  of  survey  has  been  delivered 
by  said  Bringier  to  the  purchasers,  who  acknowledged  the  receipt  thereof;  that 
the  sale  is  made  without  any  warranty  on  the  part  of  Bringier,  except  against 
himself,  his  heirs,  and  those  claiming  under  him,  and  that  the  purchasers  know- 
ing that  said  title  has  not  been  confirmed  by  the  United  States,  they  take  upon 
themselves  all  the  risk  and  expense  of  procuring  the  confirmation  thereof. 

This  purchase  from  Bringier,  fourteen  years  after  his  bankruptcy  and  after 
the  sale  of  the  same  thing  by  his  syndic  to  the  plaintiffs'  ancestor,  turns  out  to 
be  a  simple  quit  claim  on  the  part  of  Bringier  of  the  right  and  interest  he  may 
have  in  the  object  sold.  Bringier  does  not  undertake  even  to  declare  that  he 
has  any  real  interest  in  it.  He  kbew  he  had  ceded  it  to  his  creditors  to  be 
applied  to  the  payment  of  his  debts,  and  he  knew  it  had  been  sold  for  that  object. 
Hence  the  unusual,  guarded  and  equivocal  description,  the  use  of  the  words 
*^may  have,^^  and  the  exclusion  of  any  warranty  on  his  part,  except  against  him- 
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0elf,  his  heirs  and  those  clsitnitig  under  him.  Had  he  undertaken  to  have  sold  a 
subsisting  right,  his  wairanty  and  his  word  would  stand  falsified  by  his  transfer 
to  his  creditors.  He  sells  a  mere  contingency,  and  the  whole  affair  was  a  specu- 
lation on  the  part  of  the  purchasers  on  the  chances  of  giving  it  such  a  direction 
as  would  ensure  its  success. 

As  this  claim  has  resulted  in  a  judgment  of  a  court  in  fkvor  of  the  title  to  the 
purchasers,  it  is  not  necessary  that  we  should  make  any  statement  in  relatwn  to 
it,  except  that  we  concur  with  the  district  judge  in  the  opinion,  that  it  is  not 
within  the  letter  or  purpose  of  the  registry  acts.  It  is  not  a  claim  by  which 
lands  are  to  be  affected  in  the  language  of  the  statute. 

if  any  right  can  be  {Nredicated  of  the  claim,  it  falls  under  that  class  denomi- 
nated incorporeal  rights.  No  action  could  be  maintuned  for  the  possession  or 
ownership  of  the  land  under  this  claim,  as  it  is  in  evidence  before  us ;  and  we 
can  consider  it  as  having  no  force  or  value  whatever,  except  as  addressed  to  the 
bounty  of  the  government  of  the  United  States. 

We  do  not  think,  therefore,  that  the  rights  of  the  respective  parties  as  they 
are  presented  before  us  by  the  evidence  and  arguments  of  counsel,  rest  upon 
the  roles  of  the  petitory  action.  The  legal  title,  or  indeed  the  only  title,  is  in 
the  defendants.  The  phiintiffs*  rights  are  strictly  equitable ;  and  the  real  ques- 
tion is,  whether  the  judgment  obtained,  by  which  the  title  has  been  vested  in  the 
defendants  adversely  to  the  United  States,  inures  to  the  benefit  of  the  plaintiffs 
to  the  extent  of  their  interest. 

In  order  to  complete  the  transfer  to  the  purchasers  of  the  claim  under  the 
syndic's  sale,  all  that  it  was  in  their  power  to  do  was  to  record  it  in  the  land 
office  of  the  district  where  the  lands  were  situated.  The  transferree  is  only 
possessed  of  the  thing  transferred,  if  it  be  debt,  righ^  or  claim,  after  notice  has 
been  given  to  the  debtor.  If  there  was  any  obligation  attached  to  this  claim,  the 
United  States  owed  it,  and  the  land  office  was  the  proper  office  to  notify  of  the 
transfer.  We  find  that  a  copy  of  the  plan  of  survey,  as  it  is  called,  the  original 
of  which  is  said  to  have  been  delivered  by  Bringier  on  the  sale  to  Curry  and 
Oarland  in  1841,  (which  is  the  only  evidence  of  any  claim  which  has  been 
bipfore  us,)  was,  together  with  a  copy  of  the  deed  of  the  sheriff  as  syndic,  filed 
in  the  land  office  at  Monroe,  under  the  act  of  Congress  of  February  6,  1835,  and 
a  favorable  report  from  the  land  officers  solicited  in  behalf  of  the  claim.  We 
think  these  documents  are  to  be  taken  as  having  been  filed  under  that  act,  or 
with  a  view  of  taking  that  benefit  of  it,  and  consequently  previous  to  its  expira- 
tion, or  within  a  short  time  after;  at  aU  events,  previous  to  1841. 

The  proper  notice  having  been  given  of  the  transfer  of  the  claim,  it  results 
ibat  Bringier,  when  he  made  the  quit  claim  to  Curry  and  Garland,  had  no 
interest  whatever  in  it.  The  defendants  are  presumed  to  have  been  cognizant  of 
the  proceedings  in  insolvency  of  Bringier  and  of  the  assignment  naade  by  him 
vnder  it.  The  judicial  proceedings  carry  with  them  notice ;  and  the  assignment 
made  in  court  to  the  syndic  had  the  same  effect  as  if  recorded  in  the  parish 
where  the  lands  were  situated,  there  being  no  law  requiring  such  assignments 
to  be  recorded.  They  were  buying  a  land  claim,  and  the  land  office  was  the 
proper  place  to  look  for  the  evidence  of  its  ownership.  They  knew  it  had  never 
been  confirmed,  and  rhey  knew  that  if  it  was  not  a  fraud  it  must  be  registered 
among  other  claims  for  land  according  to  the  laws  of  the  United  States.  The 
reserve  with  which  Bringier  invests  his  obligations  in  the  act  of  sale,  would 
create  distrust  in  the  mind  of  any  band  fide  purchaser.     We  think,  with  thtr 
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Hkirs  or     district  judge,  that  the  defendairts  boueht  the  claim  cum  moref  and  mast  acconnt 

f,    '       to  the  plaintiffs  for  the  share  of  their  ancestor  in  it. 
CuRUT.  ^^0  gee  Q(,  reason  why  the  interventions  should  be  sustained,  and  think  ^e 

district  judge  did  not  err  in  dismissing  them. 

The  judgment  of  the  court,  so  far  as  relates  to  Stacy ^  we  think  eiToneous. 

It  is  therefore  ordered,  adjudged  and  decreed,  that  the  judgment  of  the  court 
below,  so  far  as  the  same  relates  to  the  defendant  David  S.  Stacy  be  reversed, 
and  that  there  be  judgment  in  his  favor  for  one-sixth  part  of  the  grant,  and  that 
he  be  forever  quieted  in  his  title  to  the  same  against  the  pretensions  of  the  plain- 
tiffs. It  is  further  ordered  and  decreed,  that  as  it  relates  to  the  defendant  Tho- 
mas Curry,  the  judgment  of  the  court  below  be  affirmed ;  and  that  the  plaintiffs 
recover  one  undivided  sixth  of  said  grant,  subject  to  the  reservations  in  the 
judgment  of  the  court  below,  to  wit,  that  the  allowance  of  3000  acres  of  said 
land,  for  the  payment  of  counsePs  fees,  be  first  deducted  from  the  whole  grant, 
and  borne  by  the  parties  in  proportion  to  their  interest  in  the  same.  And  it  is 
further  ordered,  that  as  it  relates  to  the  defendant  Curry ^  the  case  be  remanded 
for  further  proceedings  according  to  the  agreement  of  the  parties  and  the  judg- 
ment of  the  district  court ;  and  that  one-half  of  the  costs  of  the  court  bek>w  and 
on  this  appeal,  be  paid  by  the  defendant  Curry,  and  one-half  by  the  plaintiffs. 
And  it  is  further  ordered,  that  the  judgment  dismissing  the  intervenora  be 
affirmed,  with  costs  in  both  courts. 


1  Thomas  May  v.  Norbbrt  Ransom. 

124    u^ 
.  — —J  Wheref  under  art.  656  C.  C,  in  a  matter  of  natural  lervitade  it  ia  not  poaiible  to  do  jnatice 

to  both  parties,  recoorae  sboold  be  had  to  the  police  jury  which  onder  the  act  of  1813  has 

ample  power. 

irrelevant  teitimony  should  not  be  received  in  evidence. 

APPEAL  from  the  District  Court  of  St.  John  the  Baptist,  Randall^  J. 
Gedge  and  Af.  Taylor,  for  plaintiff.     Grailhe,  ibr  defendant. 

The  judgment  of  the  court  was  pronounced  by 

RosT,  J.  The  plaintiff  alleges,  that  the  defendant  has,  to  his  great  damage 
and  injury,  constructed  levees  or  dams  upon  his  estate,  and  adjoining  the  lands 
of  the  petitioner,  whereby  the  natural  flow  of  the  waters  is  arrested,  and  they 
are  made  to  overflow  his  lands.  He  prays  that  the  defendant  be  compeUed  to 
remove  those  levees  or  dams,  and  to  pay  damages. 

The  answer  contains  a  general  denial,  and  further  avers,  that  the  knd  of  the 
defendant  is  the  superior  estate,  and  owes  no  servitude  to  that  of  the  plaintiff. 
That  the  natural  flow  of  the  waters  along  the  line  of  the  levee  complained  of  is 
in  a  direction  parallel  with  it.  That  the  levees  or  dams  complained  of  have 
existed  for  more  than  fifteen  years  without  any  opposition  from  the  plaintiff  or 
his  vendors,  and  that  he  has  waived  by  his  silence  any  rights  he  might  have. 
That  the  said  levees  or  dams  were  not  constructed  with  the  intention  of  arrest- 
ing the  natural  flow  of  the  waters  on  the  plaintifif  s  land,  but  for  the  purpose  of 
counteracting  the  effect  of  two  wide  draining  eanals  now  existing  on  his  estate, 
which  accumulate  the  water  in  large  bodies,  raise  it  above  its  level,  and  force  it 
with  great  rapidity  through  the  defendant's  land.    That  those  canals  extend  far 
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beyond  the  cultivated  lands  of  the  plaintiff;  that  they  change  the  natural  courae         Mat 
of  the  waters,  and  should  not  be  permitted  to  continue  open.     That  the  covlees^      Ransom. 
through  which  some  of  the  water  that  fulls  on  the  plaintiff's  land  finds  its  way 
on  the  defendant's  estate,  are  the  result  of  crevasses,  and  cannot  be  considered 
natural  drains. 

The  case  was  tried  before  a  juiy,  who  found  in  favor  of  the  defendant.  The 
plaintiff  has  appealed  from  the  judgment  rendered  upon  this  verdict. 

On  the  trial  of  the  cause,  the  defendant's  counsel  propounded  to  Felix  Garcia^ 
and  to  other  witnesses  introduced  by  him,  the  following  question :  From  your 
experience  as  a  planter,  and  your  knowledge  of  the  localities,  which  do  you 
consider  the  best  means  of  draining  the  land  of  the  plaintiff  and  of  his  neighbors, 
and  to  empty  the  surface  waters  into  bayou  Pin  ?  To  which  question  the  plain- 
tiff's counsel  excepted,  on  the  grotind  that  it  was  wholly  irrelevant  to  the  issue. 
That  the  question  to  be  decided  was  whether  the  plaintiff's  plantation  drained 
naturally  upon  the  plantation  of  the  defendant  from  their  relative  situations,  and 
not  whether  a  system  of  artificial  draining  could  be  devised,  which  could  carry 
off  the  water  from  the  plantation  of  the  plaintiff  and  his  neighbors ;  and  that  the 
tendency  of  all  such  testimony  was  to  mislead  the  jury.  But  the  court  admitted 
the  testimony ;  and  the  plaintiff  took  a  bill  of  exceptions. 

The  defendant's  counsel  also  asked  the  witness  ^urgU  who  is  a  civil  engineer, 
whether  he  knew  any  portion  of  France  which  at  all  resembles  the  aHuvial  por- 
tion of  Louisiana  ?  which  question  was  put  for  the  purpose  of  showing  that  the 
text  of  the  Louisiana  Coie,  under  which  the  action  was  brought,  was  inappli- 
cable to  lower  Louisiana,  because  the  corresponding  text  of  the  Code  of  France, 
from  which  our  text  was  copied,  was  enacted  for  a  country  of  which  the  surface 
and  topography  are  different. 

The  plaintiff's  counsel  objected  to  the  introduction  of  this  evidence,  on  the 
ground  that  the  causes  which  influenced  the  legislatoi's  of  France  could  have  no 
influence  upon  or  connection  with  a  positive  provision  of  our  own  law,  which,  it 
must  be  presumed,  was  enacted  to  meet  our  own  necessities.  That  its  applica- 
bility was  to  be  tested  by  the  local  and  relative  positions  of  the  places  in  relation 
to  which  it  was  invoked  ;  and  that  snch  testimony  tended  to  distract  the  minds 
of  the  jury,  and  to  divert  them  from  the  real  issue. 

The  court  permitted  the  question  to  be  answered  ;  and  the  plaintifTs  counsel 
took  another  bill  of  exceptions. 

We  are  of  opinion,  that  the  district  judge  erred ;  and  that  the  testimony  objected 
to  should  not  have  been  received.  It  was  irrelevant  to  the  issue,  and  well 
calculated  to  mislead  the  jury.     The  cause  must  therefore  be  remanded. 

The  issue  in  this  case  is  the  same  as  in  Martin  v.  Jett^  12  L.  R.  501,  and 
presents  the  same  difficulty  in  applying  the  law,  on  which  the  plaintiff  relies. 

The  alluvia]  soil  of  Louisiana  cannot  be  profitably  cultivated  without  frequent 
open  drains,  the  necessary  effect  of  which  is  to  accumulate  the  waters  which 
previously  flowed  naturally  over  the  surface  into  those  drains,  and  to  render  the 
servitude  of  inferior  estates  more  burthensome,  in  violation  of  art.  666,  C.  C. 

The  owner  of  the  inferior  estate,  on  the  other  hand,  has  no  means  of  protecting 
himself  against  that  infringement  upon  his  legal  rights,  without  arresting  the 
natural  flow  of  the  waters,  and  thus  violating  the  first  paragraph  of  the  same 
article. 

To  obviate  this  difficulty,  the  Code  of  France  provides  that  courts  of  justice  are 
to  decide  in  such  a  nuuiner  as  will  reconcile  the  req>ect  due  to  property  with 
the  interests  of  agriculture.    This  discretion  is  not  expressly  given  to  us.    But 
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Mat         more  ample  and  beneficieDt  powers  on  this  subject  have  been  vested  dsewhere 
Eansom.      by  the  Legislature. 

The  act  of  1813,  further  defining  the  organization,  authority  and  functions  of 
police  juries,  provides  that  they  sindl  be  empowered  to  cause  to  be  opened  again 
such  ancient  natural  drains  as  have  been  obstructed  by  the  owner  of  the  adjacent 
lands,  and  to  prescribe  the  mode  to  be  observed  in  that  respect.  That  act  also 
provided  that  when  a  point  of  land  on  the  Mississippi  shall  be  divided  among 
several  proprietors,  and  it  shall  be  found  necessary  to  dig  one  or  more  common 
draining  ditches,  the  police  jury  s&all  have  power  to  ordain  that  the  ditches  be 
dug  at  the  expense  of  the  owners  of  the  land,  and  that  the  expense  be  borne  by 
a  contribution  among  them,  to  be  levied  in  such  manner  as  the  police  juries  may 
prescribe. 

These  powers  are  ample  to  meet  the  present  case,  and  to  remove  all  the  diffi- 
culties which  are  shown  to  exist  in  relation  to  draining  the  point  of  Bonnet 
Cnrrd. 

We  therefore  earnestly  recommend  the  parties  to*  this  suit  to  avail  them- 
selves of  the  provisions  of  this  law,  and  not  to  force  us  to  malce  a  decision  which 
may  be  injurious  to  both.  The  police  jury  have  the  right  to  determine  how  lands 
situated  as  these  are  shall  be  drained,  without  regard  tx>  their  relative  position ; 
and  if  any  rational  system  of  drainage  be  ordered  by  them>  it  shall  be  respected 
and  enforced  by  us. 

It  is  therefore  ordered,  that  the  judgment  in  this  case  be  reversed,  and  the 
case  remanded  for  further  proceedings  according  to  law,  with  directions  to  the 
district  judge  not  to  admit  the  testimony  excepted  toby  the  plaintoif  in  the  former 
trial.  It  is  further  ordered  and  decreed,  that  the  defendant  and  appellee  pay 
the  costs  of  this  appeal. 


Enoch  Evart  v.  The  Brig  Lowndes  et-  al. 

Id  an  action  against  a  vesvel  and  ownen  for  tbe  non^delivery  of  freight,  the  defendants  may, 
nnder  the  general  isane,  introdace  teatimony  to  ahow  that  the  identical  goods  claimed  by 
the  plaintiff  were  ahipped  by  another  person,  who  took  a  bill  of  lading  for  them. 

APPEAL  from  the  Second  District  Court  of  New  Orleans.  Canon,  J. 
J,  Q.  Bradford,  for  plaintiff.  Carter  and  Bradford,  for  defendant.  The 
judgment  of  the  court  was  pronounced  by 

Preston,  J.  The  plaintiff  engaged  and  paid  his  passage  on  the  brig  Lowndes, 
from  New  Orleans  to  Chagres,  in  the  month  of  December,  1848,  and  alleges 
that  he  shipped  on  board  the  vessel  a  qusntity  of  goods,  to  be  delivered  to  his 
order  at  Chagi*es,  of  which  be  annexes  bills  to  a  supplemental  petition.  He 
alleged  thnt  the  vesssei  failed  to  sail  at  the  time  agreed  upon,  in  consequence  of 
which  he  wns  exposed  to  the  cholera  then  prevailing  as  an  epidemic  in  New 
Orleans;  that  he  took  the  disease;  wns  unable  to  go  when  the  vessel  actunlly 
sailed  ;  lost  his  passage  and  his  goods ;  incurred  expense  and  suffered  damage  : 
the  whole  amounting  to  the  sum  of  $544,  for  which  he  brings  suit. 

Tbe  defendants  filed  a  general  denial.  The  case  was  tried  by  a  jury ;  a 
verdict  and  judgment  were  rendered  for  $218,  and  the  defendants  have  appealed. 

It  sppears  by  the  testimony,  that  the  vessel  was  prevented  from  commencing 
her  voyage  at  the  time  advertised,  and,  perhaps,  agreed  upon,  by  a  dense  fog 


^i^^  v.-  -.  —  , 
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•nd  the  loabilitj  to  procure  a  steamboat;  and  that  the  plaintifl*  was  prevented        Bv^RT 
hy  sickness  from  ^oiiR  <m  &  passenger  when  she  actually  sailed.    Each  party     Thk  Brio 
was  presented  by  cn-oumetances  from  carrying  into  effect  his  intentions. 

The  jury  probably  considered  that  the  passage  money,  or  at  least  a  portion  of 
it«  should  be  restored,  and  the  defendants  held  accountable  for  the  rslue  of  the 
goods  shipped  by  the  plaintiff  and  not  restored  to  him.  And  we  should  think  the 
▼erdict  equitable  under  the  circumstances,  on  the  testimony  before  the  jury. 
But  the  court  excluded  legal  testimony  which  might  have  entirely  changed  the 
verdict  as  to  the  goods.  The  defendants  offered  to  prove  by  Dunning  and  by 
the  bill  of  lading,  first  proving  it  genuine,  that  the  very  goods*  the  value  of 
which  is  claimed  by  the  plaintiff,  were  shipped,  not  by  the  plaintiff,  but  by  one 
Marsh,  The  testimony  was  rejected,  on  the  ground  that  it  was  irrelevant  to 
the  issue  made  by  a  general  denial.  It  was  not  irrelevant  to  the  issue.  The 
plaintiff  alleged  that  he  shipped  the  goods ;  the  defendants  denied  it.  Surely, 
it  was  selevant  to  this  issue  thus  made,  to  show  that  the  goods  were  not  shipped 
by  the  plaintiff,  but  by  Marsh.  The  plaintiff  might  show  in  opposition,  by 
the  shipping  receipt,  or  otherwise,  that  he  alone  placed  the  goods  on  board 
the  vessel  for  shipment,  and  insist  before  the  jury  that  the  master  had  no 
authority  to  give  bills  of  lading  to  Marsh,  or  deliver  the  goods  at  Chagres, 
except  to  his  own  order. 

The  judgment  of  the  district  court  is  therefore  reversed,  and  the  case 
remanded  for  further  proceedings  according  to  law,  with  instructions  to  the 
court  below  to  admit  testimony  to  identify  the  goods  purchased,  and  the  value 
of  which  is  claimed  by  the  plaintiff,  with  those  shipped  by  Marsh.  And  proof 
that  they  were  actually  shipped  by  Marsh,  and  not  by  the  plaintiff.  The  costs 
of  this  appeal  to  be  paid  by  the  appellee. 


Thb  Statb  v.  Josk  Fuentes. 

The  right  of  trial  by  a  jary  "de  mediatatt  lingua"  if  it  ever  existed  in  Loairiana,  was 
aboKahed  by  the  ftatotes  preacribing  the  qaaUficationa  of  joiora,  and  the  maimer  in  which 
jariea  ahoald  be  coipjpoaed. 

No  affront  by  worda  and  geatnrea  only  ia  a  anfficient  provocation  to  excuae  or  estimate 
aach  acta  of  violence  aa  manifestly  endanger  the  life  of  another.  In  this  respect  the  law 
makes  no  distinction  between  free  white  persons  and  free  peraona  of  color. 

APPEAL  from  the  First  District  Court  of  New  Orleans,  McHenry,  J. 
Isaac  Johnson,  Attorney  General,  for  the  State.    /.  W.  Frost,  for  defen- 
dant.    The  judgment  of  the  court  was  pronounced  by 

Preston,  J.  The  defendant  being  a  foreigner,  and  subject  of  the  Queen  of 
Spain,  asked  for  a  trial  by  a  jury  de  mediatate  lingua,  selected  as  provided  by 
the  common  law  of  England.  The'^privilege  of  a  foreigner  in  England  to  demand 
a  trial  by  a  jury  composed  one-half  of  aliens,  has  generally  been  referred  to 
the  statute  of  28th  Edward  III.,  chap.  13,  sec.  2.  But,  as  observed  by  the 
counsel  of  the  accused,  the  statute  was,  no  doubt,  declaratory  of  the  common 
law  of  England ;  and  that  the  right  was  established  by  some  of  the  conquerors 
of  England,  on  account  of  the  great  numbers  of  foreigners,  which  the  successful 
invasions  by  the  Normans,  or  perhaps  even  the  Danes  and  Norwegians,  intro- 
duced into  the  country. 
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State  To  show  how  liule  the  privilege  was  favored  at  a  later  period.of  the  Engliah 

FuKKTzs.  history,  when  the  statute  of  Edward  was  passed,  it  was  regarded  as  a  statutory 
riglit,  and  the  trial  by  natives  aud  denizens,  the  common  law  trial.  And  when, 
two  hundred  years  afterwards,  the  statute  of  the  1st  and  2d  Phillip  and  Mary, 
chap.  ]  0,  required  that  trials  for  treason  should  be  according  to  the  common  law, 
it  was  held  to  repeal  the  statute  of  fklward  the  Third,  as  to  trials  for  treasoD. 
2  Hale,  P.  C.  251.  2  Hawk.  420. 
/  For  the  same  reason,  it  may  faii'ly  be  cpnsidered,  that  our  statutes,  directing 

specially  how  all  juries  shall  be  composed,  and  enumerating  their  qualificationa, 
and  especially  that  the  lawful  juror  shall  be  a  citizen  of  the  State,  have  abolished 
the  right  to  a  jury,  de  mediataU  lingnue,  if  it  ever  existed  in  Louisiana.  The 
right  had  fallen  almost  into  disuse  in  England,  befoi*e  our  revolution,  and  has 
hardly  been  claimed  or  allowed  in  any  of  the  States  of  the  Union,  although 
the  statute  of  Edward  III.  remained  nominally  in  force,  after  the  revolution. 
In  Pennsylvania,  the  privilege  has  been  allowed  in  but  two  instances.  See  the 
case  of  Respuhlica  against  Mesca  and  others,  I  Dallas,  73. 

In  New  York,  it  \7as  allowed  in  the  single  case  of  The  People  againat 
Mc  Clean,  2  Johns.  New  York  Rep.  381,  and  was  there  abolished  by  statute. 
2  Revised  Statute,  734.  In  the  case  of  The  State  of  North  Carolina  against 
Antonio,  it  was  held,  that  the  prisoner  was  not  entitled  to  the  privilege. 

No  such  jury  is  allowed  in  Massachusetts.  7  Davis  Abridg.  331.  And  we 
do  not  find  that  the  privilege  has  been  allowed  in  any  other  State.  A  jury 
de  mediatate  lingtue.  has  never  been  granted  in  Louisiana.  Indeed,  we  have 
legislative  provisions  which  supersede  its  necessity.  The  courts  are  bound  to 
assign  counsel  to  foreigners  tried  before  them,  whose  services  it  would  only  em- 
barrass ;  our  laws  also  provide  for  them  interpreters ;  and  the  supposition  of  pre- 
judice against  them  in  a  jury  drnWu  by  lot,  is  entirely  unfounded.  We  do  not 
^'  think  that  the  iati*oduction  of  the  trials  per  mediatafem  lingua,  even  if  it  could 

be  legally  done,  would  contribute  at  all  to  the  advancement  of  justice ;  but,  on 
the  contrary,  that  it  would  impede  and  embarrass  its  administration.  It  is  also 
to  be  considered,  that  it  is  a  privilege  which  a  citizen  of  Louisiana  could  not 
reciprocally  enjoy  in  Spain,  or  perhaps  in  any  other  country  except  in  the 
British  doniinions.  It  would  be  a  humiliating  spectacle  to  see  aliens  forming  a 
competent  part  of  our  tribunals,  and  administering  our  justice,  while  Louisianians, 
were  not  allowed  the  same  right  in  their  country.  The  application  for  a  juiy 
de  mediatate  lingua,  was,  therefore,  properly  refused. 

The  counsel  of  the  prisoner  requested  the  court  to  charge  the  jury,  "  that 
the  use  of  grossly  insulting  and  indecent  language  by  a  free  man  of  color  to  a 
white  man,  naturally  must  excite  the  passions  of  a  white  man,  and  if  immediately 
succeeded  by  a  mortal  stab,  it  may  well  be  imputed  to  the  weakness  and  infirmity 
of  human  pature,  aad  a  jury  may  render  a  verdict  of  manslaughter  if  they 
so  find  the  fact."  The  court  decUned  so  to  charge  the  jury,  and  we  think 
properly. 

It  is  one  of  the  first  and  most  familiar  principles  iq  trials  for  homicide  "  that 
no  aflfront  by  words  or  gestures  only  is  a  sufficient  provocation  so  as  to  excuse 
or  extenuate  such  acts  of  violence,  as  manifestly  endanger  the  life  of  another.'* 
4  Black  Com.  200.  The  law  has  made  no  distinction  whether  the  afifront  pro- 
ceeds from  a  white,  or  a  free  man  of  color.  Indeed,  as  was  well  observed  by  the 
attorney  general,  since  the  law  makes  a  distinction  between  white  and  free 
colored  men,  as  to  their  condition,  and  punishes  free  persons  of  color,  who,  even 
by  words,  insult  white  persons,  their  situation  imposes  upon  usi  perhaps,  a  higgler 
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obligation  to  suppress  oar  passions,  and  resort  to  the  laws  to  punish  their  inso- 
lence, than  in  the  ease  of  white  persons,  against  whose  insolence  and  verbal 
outrage  there  is  no  redress  by  prosecution. 

It  is  truly  a  painful  duty  to  perform  when  the  life  of  a  felbw-creature  is 
involved,  but  we  are  obliged  to  affirm  the  judgment  of  the  district  court,  with 
costs. 
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Thb  State  v.  Raymond  Florez. 

In  exercising  the  right  of  a  peremptory  challenge  to  a  jaror,  the  better  practice  is,  for  the 
State  firtt  to  decide  and  to  pregent  the  juror  to  the  prisoner  as  a  good  and  lawful  juryman. 
The  non-obaenrance  of  thii  is  not,  however,  a  sufBcient  ground  for  a  new  trial. 

Where  public  officers  have  published,  as  their  own,  writings  in  which  interlineations  occur, 
entire  confidence  is  to  be  placed  in  such  writings,  until  they  are  formally  attacked 
supported  by  a  proof  of  malfeasance. 

A  name  so  badly  spelled  as  to  change  the  sound,  may  affect  an  indictment;  but,  where  the 
foreman  of  the  jury  mis-spelts  the  name  of  the  prisoner  in  rendering  the  verdict,  the  name 
may  be  regarded  as  surplusage,  and  the  verdict  is  not  thereby  vitiated. 

APPEAL  from  the  First  District  Court  of  New  Orleans.  McHenry,  J. 
Isaac  Johnson,  Attomej^  General,  for  the  State.  R.  Hunt,  for  defendant. 
The  judgment  of  court  was  pronounced  hj 

Pbjeston»  J.  The  defendant,  accused  and  convicted  of  murder,  has  appealed 
to  tJiis  court.  His  counsel  moved  in  the  district  court  for  a  new  trial,  on  four 
grounds,  three  of  which  are  insisted  upon  in  this  court,  his  application  for  a  new 
trial  having  been  refused. 

1st.  The  State  was  allowed  peremptorily  to  challenge  a  juror  after  presenting 
him  to  the  prisoner,  and  after  he  was  accepted  by  the  prisoner. 

The  right  of  the  State  to  challenge  six  jurymen,  without  cause,  in  criminal 
cases,  was  first  granted  by  an  act  of  the  Legislature,  approved  the  7th  March, 
1837.  The  act  did  not  declare  whether  the  State  should  exercise  this  right 
before  or  after  the  prisoner  had  exercised  his  right  of  challenge ;  and  no  prac- 
tiee  under  the  statute  has  been  established,  nor  is  any  principle  involved  in  the 
question  whether  the  State,  or  prisoner,  shall  first  exercise  the  right  of  chal* 
lenge.  The  cause  assigned  is  not,  therefore,  a  sufficient  cause  for  granting  a 
new  trial. 

As  in  the  case  of  the  State  against  CummingSt  we  will  observe,  that  the  better 
practice  would  be,  for  the  State  to  exercise  the  right  of  challenge  first ;  and 
present  the  juror  to  the  prisoner  as  a  good  and  lawful  juryman.  And  if  this 
practice  become  well  established,  a  departure  from  it  may  be  a  good  cause  for 
granting  a  new  trial ;  for  when  new  principles  are  introduced  into  our  criminal 
law  by  statute,  it  behooves  all  the  courts  to  carry  them  into  efl^ect  by  a  uniform 
practice. 

2d.  It  is  alleged,  that  the  indictment  has  upon  its  face  '^alterations,  interlinea- 
tions and  interpolations,  made  in  a  different  hand-writing  from  the  body  of  the 
indictment,  and  not  expressly  authorized,  or  noted  in  any  manner  by  the  grand 
jury.  The  grand  jury  alone  have  power  to  amend,  or  authorize  an  amendment 
of  their  indictments."  It  is  no  doubt  proper  and  commendable  in  all  officers  of 
the  State,  to  present  the  public  documents  emanating  from  them  in  a  &ir  hand 
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Statx        without  eraBures  or  interlineatiooB.     But  in  this  case  we  have  no  doubt,  from 

Florkz.      the  testimony,  that  the  indictment  appears  on  record  verbatim  tt  literatim  na  it 

was  presented  by  the  attorney  general  and  found  by  the  grand  juty;  and  we 

would  take  this  for  granted  without  statement  or  proof,  on  behalf  of  the  Statat 

until  the  defendant  should  establish  the  contrary  by  iiresistible  proof. 

The  multiplicity  of  business  imposed  upon  the  attorney  general  and  district 
attorney  in  the  first  district,  compels  them  to  write  with  such  haste  as  some- 
times to  require  them  to  interline  the  indictments  they  lay  before  the  grand 
juries,  and  the  informations  they  tile  in  court ;  and  they  are  not  allowed  clerks 
to  copy  those  or  other  writings  required  in  the  performance  of  their  duties. 
Even  this  court  is  often  necessitated,  by  the  accumulation  of  cases,  to  interline 
its  opinions  before  delivered.  In  all  such  cases,  entire  confidence  is  to  be  placed 
in  the  sworn  officers  of  the  State,  and  in  the  writings  they  publish  as  their  own« 
until  a  formal  accusation  is  made  of  malfeasance  in  office,  supported  by  proof. 

It  is  lastly  urged,  that  the  verdict  is  not  responsive  to  indictment.  Raymond 
Florez  was  indicted  and  tried ;  it  is  said  Raymond  Florez  is  found  guilty  by  the 
verdict.  It  does  not  clearly  appear  by  inspection,  whether  the  foreman  of  the 
jury  intended  Flory  or  Florez^  in  writing  the  name  of  the  accused  in  the  verdict. 
He  was  not  a  good  scribe.  It  is  impossible  to  say  whether  his  own  name  was 
Welder  or  Wilder^  from  his  signature  in  two  places.  A  name  so  badly  spelled 
as  to  change  the  sound  may  affect  the  indictment;  but  no  authority  has  been 
furnished  us  to  show  that  bad  spelling  vitiates  a  verdict. 

The  accused  was  tried  by  his  true  name,  to  which  he  had  plead.  A  verdict 
of  guilty  was  written  on  the  back  of  the  indictment.  The  law  presumes  that 
it  was  the  person  tried  who  was  found  guilty,  and  not  a  person  not  tried,  or  a 
fictitious  person.  The  name  in  the  verdict  may  be  rejected  as  surplussage.  It 
is  no  material  part  of  the  finding.  The  only  tendency  of  inserting  the  name  in 
the  verdict  erroneously  spelled,  is  to  uncertainty ;  but  there  is  no  such  uncer- 
tainty in  the  record,  as  to  the  person  indicted,  who  plead,  was  tried,  and  found 
guilty,  as  to  afford  any  ground  for  a  new  trial. 

The  clerk,  in  entering  the  verdict  at  the  time  of  its  rendition,  and  before 
there  was  any  controversy  as  to  the  spelling  of  the  name,  entered  it  on  the 
record  correctly  spelled.  He  probably  recorded  it  from  the  mouth  of  the  fore- 
man, who  was,  no  doubt,  according  to  correct  practice,  asked  to  look  upon  the 
prisoner,  and  to  pronounce  orally,  whether  the  juiy  found  the  prisoner  tried  by 
them,  aud  not  another  person,  guilty,  or  not  guilty,  of  the  murder  charged  in 
the  indictment. 

It  is  usual,  and  was  no  doubt  done  in  this  important  case,  to  read  the  verdict 
to  the  juiy  after  it- is  recorded,  and  ask  them  if  it  is  their  verdict;  so  that  the 
verdict  on  record,  correctly  spelled,  is  really  the  verdict  found  by  the  jury 

The  judgment  of  the  district  court  is  affirmed,  with  costs. 


Juan  Y.  db  Egana  v.  Aldbn  A.  M.  Jackson. 

Wliere  a  party  bonded  property  which  had  been  proviaionally  seised  for  rent,  he  ia  respon- 
sible on  hit  bond  only  for  the  amonnt  claimed  in  the  soit  at  the  time  the  bond  was  given, 
although  sabseqaentiy  the  plaintiiF  filed  a  aapplemental  petition  claiming  a  larger  amonat. 
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APPEAL  from  the  Fourth  District  Court  of  New  Orleans,  StrawJmJge,  J.  db  Eoana 
The  plaintiff  took  out  n  provisional  seizure  for  $195  for  rent,  due  by  t]ie  Jacksov. 
defendant,  and  seized  a  quantity  of  gunny  bags,  in  the  hands  of  J.  W.  2jachane 
4*  Co'i  which  had  been  previously  removed  from  the  store  rented  to  the  defen- 
dant. Zacharie  if  Co.  bonded  the  property  seized,  giving  a  bond  for  $750. 
Subsequently  to  the  execution  of  this  Hbod,  the  plaintiff  filed  a  supplemental 
petition,  claiming  $695,  upon  the  ground  that  the  defendant  had  abandoned  the 
premises.  The  judge  of  the  court  of  the  first  instance  decided,  upon  suit  being 
brought  against  Zacharie  if  Co.  on  the  bond,  that  they  were  liable  only  for  the 
sum  claimed  at  the  time  the  bond  was  given,  to  wit,  $195. 

HaUtyy  for  plaintiff.  H,  H.  Stratchridge,  for  defendant.  The  judgment 
of  the  court  was  pronounced  by 

Slidell,  J.  We  concur  with  the  district  judge  in  the  opinion,  that  the  only 
amount  for  which  Zacharie  if  Co.  were  liable,  under  their^bond,  was  the  amount 
for  which  the  seizure  issued,  and  that  this  amount  was  subsequently  paid. 
We  do  not  consider  the  evidence  as  proving  a  fraudulent  combination  to  defttat 
the  landlord,  so  as  to  bring  the  case  within  the  ruling  in  Dennistoun  v.  Ma- 
lardf  2  Ann.  16. 

The  judgment  of  the  district  court  is  therefore  afifirmed,  with  costs. 


Jerome  Jorda  v.  H.  Gobet  ct  al. 

Where  the  contractor  faili  to  complete  a  bailding  within  the  time  specified  in  the  contract, 
the  owner,  after  putting  him  in  defaalt,  may  proceed  to  finish  the  bailding,  and  the  money 
remaining  in  his  hands  after  paying  for  the  completion,  is  a  fund  oat  of  which  the  privi- 
leged claims  of  material  men,  &c.,  may  be  paid. 

The  owner  of  a  boilding  being  evicted  under  a  contract,  has  no  right  to  pay  the  contrflictor, 
in  anticipation  of  the  term  stipalated  in  the  contract ;  if  he  does  so,  he  renders  himself 
liable  to  the  claims  of  material  men,  workmen*  &c.,  who  have  given  him  the  requisite 
notice  before  the  time  expired. 

APP£AL  from  the  Second  District  Court  of  New  Orleans,  Lea,  J.  The 
judgment  of  the  court  of  the  first  instance  was  as  follows  : 
**  The  plaintiff  contracted  with  Henry  Gohet  for  the  erection  of  a  building  at 
the  corner  of  Canal  street  and  the  levee ;  said  Gohet  was  to  furnish  all  the 
materials,  and  to  deliver  the  house  to  plaintiff,  completed  according  to  contract, 
on  the  Ist  November,  1 848,  under  a  penalty  of  eight  dolkirs  for  each  dny's  delay 
after  that  date.  On  the  other  hand,  Jorda  was  to  pay  ibr  the  work,  according 
to  saidcontract,  eight  thousand  eight  hundred  dollars,  in  installments,  varying 
in  amount,  as  the  work  progressed,  and  the  last  insbiUmeot  of  $3300,  was  to 
be  paid  fifteen  days  after  the  delivery  of  the  houso  to  Jorda.  Gohet  failed  to 
complete  his  contract  at  the  time  specified,  but  he  was  not  put  in  default*  nor 
was  it  till  after  the  1st  January,  1849,  that  he  ceased  working  on  the  buiMiug. 
When  the  building  was  actually  completed,  I  am  unable  to  gather  from  the 
teatimony,  with  any  degree  of  certainty.  It  seems,  however,  that  it  was  not 
finished  as  late  as  the  24th  January,  and  there  is  a  strong  probability  that  it  was 
some  days  after,  before  it  was  entirely  completed.  But,  assuming  the  fact  that 
the  building  was  completed  on  that  day,  the  maturity  of  the  last  payment  did 
not  accrue  until  the  8th  Febraary,  1849.     In  the  meantime,  sundry  cbimanta 
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JoRDA        eerved  attested  notices  upon  Jordan  of  their  claims  against  Qohtt  for  labor  and 

GoBCT.       materials  furnished  in  the  erection  of  said  building.     These  claims  have  been 

proved  to  the  extent  allowed  in  the  annexed  statement.     Nearly  all  of  them, 

in  addition  to  the  claims  they  make,  as  sub-contractors,  or  material  men<  have 

alleged  and  proved  direct  promises  by  Jorda  to  see  them  paid. 

**  Under  the  ruling  of  the  Supreme  Court,  in  the  case  of  Allen  v.  WilU  and 
others^  as  applied  to  this  contract,  it  appears  to  me  that  Jorda  liad  do  right  to 
4>ay  any  part  of  the  last  installment  of  $3300,  until  fifteen  days  after  the  work 
was  entirely  completed.  He  had  no  right  to  pay  it,  either  to  or  for  account  of 
GoheU  Had  Gohet  abandoned  the  work,  and  been  put  in  default,  Jorda  would 
have  had  a  right  to  go  on  and  complete  the  building,  according  to  contract,  and, 
after  deducting  the  sum  necessary  to  such  completion,  and  such  damages  as  the 
contract  allowed,  the  balance  of  the  installment  would  have  constituted  a  fund 
out  of  which  all  the  claimants  would  have  been  paid  ;  but,  in  the  present  case, 
Gohet  was  never  put  in  default,  nor  does  the  evidence  establish  the  amount  of 
disbursements  (if  any  there  were,)  made  by  Jorda,  in  completing  the  building, 
after  an  abandonment  by  Gohet.  The  plaintiff  is,  therefore,  liable  in  the  amount 
of  the  whole  of  the  last  installment  to  the  workmen  and  material  men  who  were 
engaged  in  the  erection  of  the  building  in  question.  The  payments  made  to, 
or  on  account  of,  Jorda,  are  therefore  anticipated  payments  in  relation  to  all 
those  who  served  attested  accounts  on  Jorda,  within  fifteen  days  subsequent 
to  the  completion  of  the  building.  The  several  claims  presented  have  been 
proved.  « 

**  By  the  showing  of  the  plaintiff  it  appears,  that  the  payments  to,  or  for  account 
of,  Gohet  amounted  to  $8597  50.  In  the  absence  of  any  claims  against  Jorda^ 
on  the  completion  of  the  building,  Gohet  would  have  been  a  creditor  for  the 
amount  of  $202  50,  deducting  this  sum  from  $2499  32,  the  amount  due  to  the 
several  claimants,  for  which  Gohet  is  responsible  to  Jorda^  and  the  claim  of 
Jorda  against  Gohet,  would  amount  to  $2296  82.  No  proof  has  been  offered 
of  the  registry  of  the  principal  contract ;  there  is,  therefore,  no  privilege  in  fevor 
of  any  of  the  claimants  on  the  building. 

**  It  is  therefore  ordered,  adjudged  and  decreed,  that  there  be  judgment  against 
Jerome  Jorda,  and  in  favor  of  the  following  claimants,  for  the  respective  amounts 
annexed  to  their  names,  in  the  following  tableau  :  1.  Depouilly  4*  ^<'*t  three 
hundred  and  seventy  dollars,  $370.  2.  P,  Brugnot,  seventy-four  dollars,  $74. 
3.  Maris  S^  Delange,  two  hundred  and  twenty-four  doIlai*s,  $224.  4.  E,  Knoea, 
one  hundred  and  twenty  dollars,  $120.  5.  R.  Dargelos,  five  dollars,  $5. 
6.  John  B.  Walsh,  two  hundred  and  twenty-four  dollars,  $224.  7.  P.  Claes^ 
thirty  dollars,  $30.  8.  N,  Schroeder,  foity-two  dollars,  $42.  9.  H.  Dietras, 
thirty-four  dollars,  $34.  10.  E.  Farger,  twenty-three  dollars,  $23.  11.  C 
Pouilly,  six  hundred  and  twelve  dollars,  $612.  12.  A.  E,  Corry,  ninety  dollars 
and  sixty-two  cents,  $90  62.  13.  M.  Brugnot,  fifty  dollars  and  sixty-five  cents, 
$50  65.  14.  F.  Correjolles,  one  hundred  dollars,  $100.  16.  P.  H.  Mons^ 
aeaux,  one  hundred  and  twenty-seven  dollars  and  twenty-five  cents,  $127  25. 
15.  Sylvester  Bennett,  three  hundred  and  seventy- two  dollars  eighty  cents, 
$372  80.  And  that  said  Jerome  Jorda  do  also  pay  the  costs  of  this  suit.  It 
is  further  ordered,  that  as  respects  the  claims  of  Curley  Sf  Hays  for  eighteen 
dollars  and  seventy  cents,  and  David  Ray  for  sixty-five  dollars,  there  be  judg- 
ment of  non-suit ;  and,  further,  that  there  be  judgment  in  favor  of  Jtrcme 
Jorda^  and  against  Henry  Gohet,  for  the  sum  of  two  thousand  two  hundred 
and  seventy-six  dollars  and  eighty-two  cents,  and  cost  of  this  suit. 
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Raselius^  for  plaintiff.  Buisaofh  Collins,  and  Denegre,  for  defeodantfl.  The 
judgment  of  the  court  was  pronounced  by 

Slidell,  J.  For  the  reasona  assigned  by  the  district  judge,  the  judgment 
ia  affirmed,  with  costs. 


JORDA 

V. 
GOBXT. 
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John  Haggertt  v.  Henrt  Corri. 

Ad  iiutnmient  which  parports  to  be  a  f  ale,  but  Id  which  there  U  no  price  itated,  will  not  be 

regarded  aa  a  lale,  bat  aa  a  donation. 
A  donation,  in  which  the  donor  retervei  the  uinfnict  for  life  is  invafid,  G.  G.  1520. 
A  married  woman  cannot  make  a  contract  of  lale  or  donation  without  the  authorization  of 

her  hnthand. 

APPEAL  from  the  Fifth  District  Court  of  New  Orleans,  Buchanan,  J. 
The  judgment  of  the  court  of  the  first  instance  was  as  follows  :  **Plaintiff 
claims  to  have  been,  since  the  27th  May,  1837,  and  to  be  still,  the  owner  of  & 
slave  named  George,  which  has  been  sold  by  the  defendant,  to  his  prejudice. 

'^Defendant  pleads  the  general  issue,  and  alleges  title  to  the  slave  George  in 
himself. 

**Uoder  these  pleadings  it  was  clearly  incumbent  on  plaintiff  to  prove  a  title. 
The  title  which  the  date  contained  in  the  petition  implies  is  found  in  a  docu- 
ment dated  28th  May,  1837,  a  deed  j&om  Eliza  H,  Pope  to  Jokn  Haggerty. 
Is  this  deed  a  sale,  or  a  donation  ?  It  purports  in  terms  to  be  a  sale.  But  it 
cannot  be  a  sale,  for  there  is  no  price.  The  consideration  expressed  is  **the  love 
and  affection  which*'  Mrs,  Papers  love  to  the  plaintiff.  As  a  donation  it  is  bad, 
because  Mrs.  Pope  therein  reserves  to  herself  the  usufruct  of  the  slave  George 
during  her  natural  life.     Civil  Code,  art.  1520. 

'^Another  document  introduced  by  plaintiff  is  a  renunciation  of  right,  claim, 
and  interest  in  the  slave  George  and  others,  made  by  Henry  Corri,  the  defend- 
ant, on  the  10th  July,  1839,  defendant  being  then  the  husband  of  Mrs.  Eliza 
H.  Pope,  in  favor  of  the  plaintiff,  of  one  Mickal  L.  Pope,  and  of  his,  defend- 
ant's, wife.  This  renunciation  certainly  was  not  intended  for  the  exclusive  benefit 
of  plaintiff;  and  he  has  adduced  no  proof  that  he  is  the  legal  representative  of 
Pope  and  of  Mrs.  Corri. 

**The  phiintiff  has  further  given  in  evidence,  a  thhrd  title,  also  from  MrSf^Corri. 
This  title  is  dated  August  10th,  1840.  It  purports  to  be  a  sale,  although  no  price 
is  stipulated ;  the  consideration  being  precisely  the  same  as  expressed  in  the 
title  of  the  28th  May,  1837.  But  the  defendant's  counsel  has  pointed  out  a 
capital  defect  in  this  instrument,  which  renders  it  utterly  void.  It  is  a  con- 
tract made  by  a  married  woman,  without  the  authority  or  participation  of  her 
huttband. 

«*I  conclude,  that  the  plaintiff  has  failed  in  proving  any  title  in  himself  to  the 
slave  George.  And  it  is  accordingly  adjudged  and  decreed,  that  there  be  judg- 
ment for  defendant." 

Homor,  for  plaintiff.     Roseliiu,  fi)r  defendant.     Gaither,  for  intervener. 

The  judgment  of  the  court  was  pronounced  by 

EusTis,  C.  J.  For  the  reasons  given  by  the  district  judge  in  his  written 
opinion,  it  is  ordered,  that  the  judgment  appealed  from  be  affirmed,  with  costs. 
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Succession  of  L.  B.  Macartt. 

On  an  oppodtioti  to  an  acooont  ffled  by  two  execnton,  the  onirenal  legmtee  eumot  Httgato 
the  legality  of  the  title  of  one  of  the  execnton  to  property  which  he  had  r^beired  from 
the  testator  before  hia  decease,  upon  the  groands  that  it  was  a  ^iet  commUtum,  or  an 
invalid  donation.    These  are  matters  in  jtayi  which  the  executor  has  a  right  to  have  tried 

by  a  jury. 
Where  the  testator  has  made  a  legacy  to  his  natural  children,  the  mother  will  not  bo 

regarded  as  a  person  interposed  between  the  donor  and  the  children;  nor  wiQ  the  children 

be  regarded  as  interposed  in  reference  to  the  mother,  where  the  testator  has  left  her  a 

legacy. 
Execators  cannot  claim  their  commissions  on  property  of  which  they  never  had  the  seizin, 

and  whi<^  was  not  indaded  in  the  inventory. 

APPEAL  from  the  Fifth  District  Court  of  New  Orleans.     Buchanan^  J. 
Taylor  and  Janini  for  opponents  and  appellants.     G.  Le  Gardeur,   Eyma 
and  Pilots  for  appellees.    The  judgment  of  the  court  was  pronounced  by 

RosT,  J.    This  is  an  opposition  by  the  universal  legatee  of  the  testator  to  the 
account  filed  by  his  executors. 

The  first  ground  of  opposition  is,  that  the  testator,  shortly  before  his  death, 
paid  over  and  entrusted  to  A.  Pardoy  one  of  his  executors,  as  a  donation  to,  and 
in  trust  for,  his  natural  daughter,  Marie  Louine  Macarty^  large  sums  of  money 
which  Pardo  promised  to  invest  for  her  benefit  and  use ;  that  he  is  the  tutor  of 
Marie  Louise  Marcarty ;  and  that  either  in  that  or  in  his  personal  capacity  he 
is  in  possession  of,  or  withholds  those  sums;  that  the  ftinds  and  notes  thus 
delivered  are  njidei  commissum,  and  as  such,  null  and  void. 

To  prove  the  facts  upon  which  this  opposition  rests,  the  opponent  propounds 
to  Pardo  interrogatories,  which  he  answered.  In  his  answers,  which  have 
not  been  traversed,  he  states  that  he  received  from  Macarly^  before  he  made 
his  will,  various  notes  of  hand  of  different  persons,  amounting  to  over  $24,000 ; 
that  Macarty  was  at  that  time  indebted  to  him  in  the  sum  of  $6,000,  and  gave 
him  the  remainder  of  the  amount  as  a  remuneration  for  the  numerous  services 
he  had  rendered  him  since  1832 ;  and  that  he  holds  that  sum  in  his  own  right 
without  any  obligation  or  intention  to  account  for  it,  or  to  pay  it  over  to  any  one. 
The  opponent  takes  those  answers  an  true,  and  asks  under  her  prayer  for 
genei*al  relief,  that  Pardo  be  made  to  account  for  the  balance  in  his  hands  after 
satisfying  his  own  debt,  on  the  ground,  that  he  never  rendered  any  services  to 
the  testator,  and  that  the  donation  is  void  for  defects  of  form. 

The  district  court,  considering  this  an  attempt  to  engraft  upon  an  account 
rendered  by  two  executors,  a  distinct  litigation  concerning  only  one  of  them,  in 
his  individual  capacity,  dismissed  the  opposition,  reseiTing  the  right  of  the  oppo-. 
Bent  to  proceed  against  Pardo  in  a  direct  action. 

We  are  unable  to  perceive  what  other  disposition  could  have  been  made  of  it. 
The  questions  presented  by  this  new  issue  involve  matters  in  pays  which  Pardo 
has  the  right  to  have  tried  before  a  jury,  if  he  chooses  to  do  so.  He  cannot  be 
compelled  to  litigate  them  summarily,  in  a  rendition  of  accounts.  Taking,  as 
we  must,  his  answers  to  be  true,  he  is  not  to  account  for  the  sums  claimed,  in 
his  capacity  of  executor;  if;  by  reason  of  defects  of  form,  or  of  want  of  con- 
sideration, the  opponent  has  any  right  in  those  sums,  she  must  exercise  th^tf 


NEW  ORLEANS,  MAY,  1850.  436 

right  in  an  ordinary  action.     Chambliss  v.  Atchison^  2d  Ann.  488.    Bank  o/Qvccwbioh  or 
Louisiana  v.  Delery,  2d  Ann.  648. 

The  next  ground  of  opposition  is,  that  L,  B.  Macarty  made  in  his  lifetime, 
to  Eugenie  Oomez,  his  concubine  and  the  mother  of  Marie  Louise  Macarty, 
seyeral  donations  of  money  and  moveables  amonnting  together  to  $21,425  35 ; 
that  by  law  he  was  permitted  to  bequeath  to  his  natural  daughter  only  one  fourth 
of  his  estate ;  and  that,  as  he  has  done  so,  he  was  bound  to  leave  the  remainder 
of  his  estate  to  the  opponent,  who  was  his  nearest  relative ;  and  that  the  amount 
donated  to  EugSnie  Gomez  must  be  fictitiously  collated  and  deducted  from  the 
fourth  of  the  estate  bequeathed  to  Marie  Louise  Macarty. 

This  claim  of  the  opponent  is  resisted,  on  the  ground  that  the  mother,  in  such 
a  case,  is  not  a  person  interposed ;  and  further,  that  Marie  Louise  Macarty  is 
entitled  to  receive  the  fourth  of  the  property  of  which  Macarty  died  possessed, 
and  that  if  the  opponent  has  any  claim  she  must  exercise  it  against  the  donee 
herself.    This  opposition  was  also  dismissed  by  the  district  court. 

In  the  case  of  Compton  et  aU  v.  Prescott  et  aL,  the  testator  had  given  to  his 
natural  children  a  plantation  aad  slaves ;  the  heirs  at  law  brought  suit  to  annul 
this  disposition,  on  the  ground  that  the  children  were  by  law  presumed  to  be 
persons  interposed  to  their  mother,  the  concubine  of  the  testator,  who  was  inca- 
pable of  receiving  from  him  land  and  slaves,  by  will  or  donation.  But  the 
court  held  that  the  commou  children  of  the  parties  should  not  be  presumed  to 
be  persons  interposed;  and  that  if  they  were  so,  the  fiict  must  be  shown. 
Compton  et  aL  v.  Prescott^  12  R.  R.  57. 

It  appears  to  us,  that  the  same  rule  ought  to  hold  good  with  respect  to  the 
mother;  and  that,  as  she  has  capacity  to  receive,  in  money  or  movables,  one 
tenth  of  the  value  of  the  succession,  she  ought  not  to  be  presumed  a  person 
interposed  between  the  donor  and  their  common  children.  At  the  time  the  dona- 
tions were  made  to  her,  the  donations  mentioned  by  the  testator  in  his  will  were 
also  made  to  her  daughter.    The  amount  of  the  donations  to  both  did  no.t  then  ' 

exceed  one  fourth  of  the  donor's  estate ;  and  if  he  had  made  no  further  dispo-  ' 

sition  in  his  will,  the  donations  to  his  another  and  child  could  not  have  been  con>-  I 

tested  on  the  ground  that  either  of  them  was  a  person  interposed-     Both  dona-  | 

tions  would,  in  that  case,  have  been  valid.    The  subsequent  disposition  of  the  i 

testator,  that  his  daughter  shouJd  receive  one  fourth  of  the  estate  he  should 
leave  at  his  death,  after  deducting  the  estimated  value  of  the  property  previously 
given  to  her,  cannot  make  the  mother  a  person  interposed  rf  she  was  not  so 
before.  Under  art.  1417  C.  C,  her  legacy  may  be  affected  by  that  disposition ; 
but  this  is  a  matter  we  cannot  deterraine»in  this  suit,  Eugenie  Oomez  not  having 
been  made  a  party  to  the  proceeding,  nor  do  we  think  that  it  ought  to  impede 
the  settlement  of  the  succession,  or  that  she  ought  to  be  compelled  to  litigate 
her  rights  summarily. 

Marie  Louise  Macarty  is  entitled  to  one  fourth  of  the  assets ;  and  the  oppo- 
nent to  the  remaining  three  fourths.  The  receipt  of  these  amounts  and  the 
discharge  of  the  executors,  will  not  preclude  their  right  to  claims  not  included 
in  the  inventory  and  not  administered  upon. 

The  last  ground  of  opposition  is,  that  the  executors  are  entitled  to  no  commis- 
sion on  the  sum  of  $28,100,  this  being  the  estimated  value  of  the  property  given 
by  the  testator  to  his  daughter  in  his  lifetime. 

The  will  provides,  that  the  property  previously  donated  to  Marie  Louise 
Macarty,  shall  be  included  in  the  fourth  of  the  succession  which  she  is  to  receive, 
•nd  directs  the  excutors  to  have  it  appraised  contradictorily  with  the  opponent, 
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SuccKfsioN  OF  and  to  take  that  appraisement  at  its  value,  for  the  purpose  of  asceitaDtDg  the 
balance  coming  to  her. 

The  title  to  this  property  remained  in  Marie  Louise  Macarty.  The  execu- 
tors never  had  the  seizin  of  it,  nor  was  it  included  in  the  inventoiy.  We  are  of 
opinion,  that  commissions  were  improperly  charged  on  the  amount  of  the 
appraisement. 

It  is  therefore  ordered,  that  the  judgment  in  this  case  be  amended ;  and  that 
the  sum  of  $702  60  be  deducted  from  the  amount  of  commissions  charged  by 
the  executors  in  their  account.  It  is  further  ordered,  that  the  judgment,  as 
amended,  be  affirmed  ;  the  costs  of  the  district  court  to  be  paid  by  the  opponent, 
and  those  of  this  appeal  by  the  appellees. 


Louis  Goldschmidt  v.  The  Mayor,  Aldermen  and  Inhabi- 
tants OF  New  Orleans. 

Whore  the  Mayor  of  the  city  of  New  Orleans  drew  a  warrant  npon  the  Mnnicipality 
Namber  Three,  for  the  quota  of  aaid  manicipality,  due  apon  intereit  ooupont  owed  by  the 
Old  Corporation  of  the  Mayor,  Aldermen  and  Inhabitanta  of  the  city  of  New  Orleans,  and 
the  warrant  was  protested  for  non-payment  it  was  not  a  novation  of  the  original  debt,  and 
the  Old  Corporation  remained  liable. 

APPEAL  from  the   Fifth  District  QDnrt  of  New  Orleans,  Buchanan^  J. 
A,  K,  Josephs,  for  plaintiff. 

H.  D.  Ogden,  for  defendant,  contended :  This  action  was  institated  against 
the  Commissioners  of  the  Genertil  Sinking  Fnnd  on  an  order  or  warrant  drawn 
by  A.  D.  Grossman,  Mayort  on,  and  accepted  by,  the  Treasurer  of  the  Third 
Municipality,  and  duly  countersigned  by  the  Comptroller  of  said  municipality. 
Is  this  obligation,  taken  by  itself,  binding  on  the  defendants?  Is  it  either  drawn 
or  accepted  by  any  of  the  officers  of  the  Board  of  Commissioners  of  the  General 
Sinking  Fund,  acting  in  that  capacity  and  in  conformify  to  law  ? 

To  bind  the  commissioners,  there  must  have  been  some  authority  given  to 
issue  such  an  obligation.  We  find  nothing  to  that  effect  in  the  record  ;  and  fur- 
thermore no  such  authority  could  be  or  ever  was  given.  The  commissioners  are 
prohibited  by  law  from  issuing  any  obligation  except  when  an  installment  is  due, 
growing  out  of  the  former  debt  of  the  city,  and  there  be  a  deficit  of  funds,  then, 
and  in  that  case  only,  notes  can  be  issued,  signed  by  the  mayor  and  a  majority 
of  the  commissioners,  which  note  shall  be  discounted  in  some  bank,  &c.  Act 
1836,  sec.  15. 

The  obligation  is  neither  signed  by  the  mayor,  acting  as  [President  of  the  board 
of  commissioners  and  a  majority  of  the  commissioners,  or  was  it  applied  in  the 
manner  prescribed  by  law.  On  the  contrary,  it  is  drawn  in  accordance  with  a 
resolution  of  the  Council  of  the  Third  Mnnicipality,  signed  by  the  proper  officers 
of  said  municipality.  The  signature  of  the  mayor  thereto  can  no  more  bind  the 
defendants  than  it  can  bind  either  or  both  of  the  other  municipalities.  He  was 
acting  as  an  officer  of  the  Third  Mnnicipality  in  the  performance  of  a  duty 
imposed  on  him  both  by  the  resolution  of  said  municipality  and  by  the  law  which 
directs  the  mayor  to  sign  all  warrants  upon  the  treasurers  of  the  different  muni- 
cipalities.    Act  1805,  sec.  9.     Act  1836,  sec.  2. 

Thus  far  we  have  examined  the  question  only  as  an  obligation  issued  by  the 
Third  Municipality  for  a  debt  due  by  itself,  viz,  its  quota.  Act  of  1836,  sec. 
15.  In  this  point  of  view  the  general  sinking  fund  cannot  be  liable,  for  the 
mnnicipality  and  the  defendants  are  two  distinct  corporations,  deriving  their 
revenues  from  different  sources,  and  if  there  be  a  judgment  against  the  defen- 
dants the  other  two  municipalities  will  be  made  to  pay  a  debt  which  they  have 
not  contracted,  and  for  which  they  are  in  no  wise  i^sponsible.  But  are  the 
^fendants  bound  from  the  fiict  that  said  draft  or  warrant  was  given  in  payment 
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of  a  former  debt,  for  which  they  were  originally  liable    We  find  that  every  year  GoLDscnMti>T 
each  of  the  three  municipalities  is  to  set  apart  and  pay  to  the  general  sinking  ^- 

fund,  a  certain  per  centage  from  its  revenues.     Act  1836,  sec.  15.  ^\c.  or*^ 

At  the  time  that  the  obligation  sued  on  was  issued,  the  Third  Municipality  NxwOrlxaks. 
did  not  pay  its  per  centage,  and  the  mayor  drew  said  warrant  in  conformity  to  a 
resolution  authorising  him  to  draw,  to.  **  provided  that  the  obligations  be  given 
to  those  who  would  consent  to  take  in  payment  for  interest  due,  obligations  of 
the  same  nature  from  the  other  municipalities.'*  The  obligation  states,  **  for 
value  received,  being  the  proportion  of  one  hundred  and  fifty  coupons  of  interest 
due  on  the  bonds  issued  by  the  former  corporation  of  the  city  of  New  Orleans, 
to  be  paid  by  Municipality  Number  Three,  in  conformity  with  a  resolution 
passed  by  the  council  of  said  municipality,  on  the  16th  December,  1843."  The 
obligation  refers  to  the  resolution ;  and  to  ascertain  the  intention  of  the  parties, 
the  two  must  be  taken  together.  The  intention  of  the  municipality  was  clearly 
that  the  obligation  should  be  giveu  in  payment  of  the  former  debt.  The  offer,  as 
expressed  on  the  face  of  the  warrant  in  connexion  with  the  resolution,  was  to  take 
the  warrant  in  payment.  The  assent  was  given,  and  in  default  of  contrary  proof, 
it  must  have  been  in  aU  things  conformable  to  the  offer.  The  assent  is  implied. 
C.  C.  1805.  It  is  manifest  and  results  from  the  acts  of  the  parties :  1st,  in 
receiving  the  obligation  referring  to  the  resolution ;  2d,  in  delivering  up  the 
interest  coupons  to  the  general  sinking  fund  at  the  time  of  the  receipt  of  the 
obligation. 

The  parties  took  the  draft  or  warrant  in  payment.  Payment  extinguishes  and 
fuUy  discharges  the  debt.  The  receipt  of  a  different  obligation  in  payment  of  a 
former  one,  extinguishes  the  former.  16  L.  K,  143.  The  interest  coupons 
were  surrendered.  The  voluntary  surrender  to  the  debtor  of  the  original  titie 
under  private  signature,  constituting  the  obligation,  remits  the  debt.  C.  C.  2195. 
5  N.  8.  157.  It  was  a  novation;  this  clearly  resulted  from  the  terms  of  the 
agreement.  On  n*exige  pas  k  la  v6rit6  que  les  parties  aient  express^ment  et 
textuellement  d6clar6  qu'elles  voulaient  faire  novation,  mais  il  faut  au  moins  que 
la  volont6  de  Top^rer  r^sulte  clairement  de  Facte.  Delvincourt,  torn  2,  p.  51. 
What  can  be  more  clear  and  positive  than  receiving  a  new  obligation  in  payment 
and  surrendering  the  original  titie  under  private  signature.  1  L.  R.  527.  4  L. 
R.  511.     14  L.  R.  33.     2  R.  R.  59. 

The  judgment  of  the  court  was  pronounced  by 

EuSTis,  C.  J.  This  case  is  not  to  be  distinguished  from  that  of  Short  against 
the  defendants,  4th  Ann.  281.  The  arguments  adduced  were  all  fully  considered 
in  that  case. 

The  cases  are  anomalous,  arising  under  the  peculiar  legislation,  State  and 
municipal,  relating  to  the  corporation  of  New  Orleans  and  the  municipalities 
which  succeeded  it.  We  find  no  reason  to  change  our  conclusions  on  this  sub- 
ject. 

The  judgment  of  the  district  court  is  therefore  affirmed,  with  costs. 


Succession   of  Jacob  A.  Hanbr. 

The  article  990  C.  P.,  which  reqairei  that  property  of  a  lacceMion  which  ia  lold  to  pay 
debts  Bboold  bring  iti  apprmiMd  valoe,  does  not  apply  to  a  sale  of  property  on  which 
there  is  a  mortgage  for  Citiaeni'  Bank  stock.  In  such  case,  the  sale,  if  made  fairly, 
will  be  maintained  when  ai^adicated  to  the  highest  bidder. 

APPEAL   from  the   Second   District  Court    of  New   Orle'anc,    Lea,    J. 
T.  A.  Bartlett,  far  appellant.     Orandmont  and  Hamor,  for  appellee.     The 
judgment  of  the  court  was  pronounced  bjr 

EusTis,  C.  J.    This  is  a  suit  for  the  purpose  of  setUng  aside  and  annulling 
a  sale  of  property  made  by  an  administratrix,  on  the  ground  that  the  price  did 
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Buocufioii  ov  not  nncyaiit  lo  the  futJinarp  made  in  tha  isTentoiT  of  the  effects  of  the  tn 

Uajixk.  ' 


sioD.  The  nle  wu  nomnMllj  for  cash.  The  petition  was  dismissed,  and  the 
adjudication  sustained.  The  plaintiif,  who  is  the  under-tntor  of  the  minor 
children  of  the  deceased,  has  appealed. 

The  mother  was  the  administratrix  as  well  as  tutrix  of  her  minor  children. 
From  the  best  consideration  we  have  been  able  to  give  the  subject,  we  are 
under  the  impression,  that  the  application  of  the  990th  article  of  the  Code  of 
Practice  to  the  property  sold  is  impracticable.  That  article  requires,  that  property 
which  is  to  be  sold  for  the  payment  of  debts  by  an  administrator,  must  bring 
the  amount  of  the  appraisement  if  sold  for  cash ;  but  if  that  amount  be  not 
offered  at  the  public  auction,  it  shall,  after  new  advertisement,  be  sold  on  a 
credit  of  twelve  months.  The  sale  in  this  case  was  provoked  by  a  creditor 
having  a  vendor's  privilege  on  the  property,  which  was  encumbered  with  Citizens' 
Bank  stock,  and  for  which  no  part  of  the  purchase  money  had  been  paid.  Tha 
sale  was  made  subject  to  the  Citizens'  Bank  stock,  and  the  debt  due  upon  the  stock 
to  the  bank,  payable  according  to  the  charter  of  the  bank.  The  district  judge 
considered  the  credit  on  this  debt  as  more  than  an  equivalent  to  the  twelve 
month's  credit  on  the  whole  price,  and  that  the  condition  of  the  property  ren- 
dered the  article  990  inapplicable  to  it.  In  this  we  cannot  say  that  he  erred. 
The  sale  appears  to  have  been  fair,  and  it  does  not  appear  that  any  injury  resntes 
from  the  sale. 

The  judgment  of  die  district  court  is  therefore  affirmed,  wift  costs. 
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Thb  Statb  o.  Upton,  Carter  and  Hough. 

A  puty  who  hnm  been  tried  and  aoqaitted  cannot  be  again  tried  for  the  same  offenoe. 

The  only  remedy  contemplated  in  taking  a  blH  of  exceptions  to  the  charge  of  the  jddge  to 
the  juy  in  criminal  cues,  is  to  obtain  a  new  trial,  which  cannot  be  granted  where  the 
aocosed  has  been  acquitted,  unless  the  verdict  of  acquittal  was  obtained  by  frand. 

APPEAL  from  the  First  District  Court  of  New  Orieans,  McHenry^  J. 
Isaac  Johnson^  Attorney  General,  for  the  State.  J.  JL  Crrynus,  for  defend- 
ants.   The  judgment  of  the  court  was  pronounced  by 

Preston,  J.  The  defendants  were  accused  of  altering  a  record  of  the  First 
District  Court,  were  tried  and  acquitted. 

The  attorney  general  took  two  bills  of  exception  to  the  charge  of  the  court  to 
the  juiy ;  and  has  taken  an  appeal  to  this  court. 

The  only  remedy  contemplated  in  taking  an  exception  to  an  erroneous  charge 
of  the  judge  to  the  jury,  is  to  obtain  a  new  trial. 

New  trials  may  have  been  granted  at  common  hiw,  where  a  verdict  of  acquit- 
tal waa  obtained  by  fraud  on  the  part  of  the  accused,  as  by  keeping  away  the 
prosecutor's  witnesses,  or  bribing  the  jury ;  but  we  know  of  no  case  in  which  a 
new  trial  has  been  granted  after  an  acquittal  upon  a  fkir  trial,  even  though  the 
verdict  was  against  the  evidence,  or  rendered  upon  a  mis-direction  of  the  Judge. 
4  Black.  Com.  361.     6  East.  315.     1  Stark,  U.  P.  C.  516. 

It  was  considered  a  great  privilege  aecured  to  the  subject  by  the  common  law, 
that  a  party  could  not  be  tried  a  second  time  for  the  same  offence,  after  he  had 
been  once  acquitted  of  the  oifence  chained  by  the  verdict  of  a  juiy,  and  judg- 
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ment  had  been  pasBed  thereon  for  him.    4  Black.  Com.  335.    Hawkin'a  P.  C.        Btatb 
b.  9,  c.  35.    And  no  violation  of  the  privilege  or  principle  baa  occurred  in  thia       Upton. 
country. 

The  principle  waa  donbted  by  Marcy,  Justice,  in  the  caae  of  The  People  of 
New  York  v.  Mather,  4  Wendell  238,  but  waa  soon  afterwards  fully  established 
by  the  Supreme  Court  of  New  York  in  the  case  of  The  People  y.  Cometoek^  8 
Wendell,  549. 

The  Supreme  Court  of  New  York  did  decide  questions  of  law  on  an  appeal 
in  the  case  of  The  People  v.  Mather^  after  a  general  verdict  of  acquittal,  but 
under  the  erroneous  impression  that  a  new  trial  could  be  granted,  as  subse- 
quently decided. 

In  the  case  of  The  State  v.  Jones,  the  late  Court  of  Errors  and  Appeals  sus- 
tained an  appeal  by  the  State  from  a  judgment  quaahing  an  indictment.  The 
accuaed  had  not  been  tried  and  acquitted,  but  had  succeeded  in  preventing  a  trial 
by  inducing  the  court  to  quash  a  good  indictment. 

The  Constitution,  aa  well  as  the  5th  section  of  the  act  of  1846,  to  aboliah  the 
Court  of  Errors  and  Appeals  in  criminal  cases,  evidently  contemplate,  that  thia 
court  shall  affirm  or  reverse  final  judgments  of  the  district  courts.  This  court 
is  not  organized  to  give  abstract  opinions  on  questions  of  law.  Our  decisions  ai'e 
to  be  carried  into  effect  by  the  district  courts.  The  district  court  could  not  legally 
execute  a  decision  in  this  case,  reversing  the  judgment  of  acquittal  and  discharge, 
and  ordering  another  trial.  The  defendants  could  successfully  plead  their  acquit-  . 
tal  in  bar.  Indeed,  having  been  acquitted  and  discharged,  they  could  not  legally 
be  arrested  and  compelled  to  enter  into  a  recognizance  again  to  answer  to  the 
same  charge,  even  if  we  differed  fh>m  the  district  judge  in  his  charge  to  the 
jury. 

The  appeal  is  therefore  dismissed. 


Municipality  No.  One  v.  Gas  Light  Company. 

Gutters  and  drains  in  the  city  are  intended  to  carry  off  the  water  which  falls  from  rains, 
or  percolates  throa^h  the  ground,  and  they  can  he  used  by  manufacturers  as  drains  only 
when  that  use  does  not  result  in  a  nuisance. 

APPEAL  from  the  Second  District  Court  of  New  Orleans,  Lea,  J.  PreatuCf 
for  plaintiff.  Benjamin,  for  defendant.  The  judgment  of  the  court  was 
pronounced  by 

RosT,  J.  This  suit  is  brought  for  the  abatement  of  a  nuisance.  The  plaintiffs 
allege,  that  the  Gas  Company,  whose  establishment  is  located  in  the  Second 
Municipality,  are  in  the  daily  habit  of  throwing  and  pouring  into  the  gutterSf 
ditches,  and  drains  in  the  resr  of  said  municipally,  large  quantities  of  foetid, 
infectious  and  poisonous  waters,  produced  by  the  process  of  the  manufacture 
of  gas  by  said  company.  That  the  said  ditches  and  drains  empty  into  the 
sources  and  head  waters  of  the  Bayou  St.  John,  a  natuml  drain  and  navigable 
stream,  and  in  fact,  taint  and  corrupt  the  waters  of  said  bayou,  destroying  the 
fish,  injuring  the  health  of  the  inhabitants,  and  rendering  said  watera  unfit  to 
be  drank  by  horses  and  cattle.     They  pray  for  an  injunction  and  for  damages. 

The  defondants  filed  a  general  denial,  and  especially  averred,  that  they  were 
entitled  by  law  to  the  use  of  the  gutters,  drains,  and  canala,  as  common  sewers, 
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MuificiPALirr  in  discharging  such  waters  as  are  necessarily  produced  or  occasioned  by  the 
't^.  manufacture  of  gas.    They  prayed  that  the  demand  of  the  plaintiffs  be  dis- 

Gas  Light    missed.     There  was  judgment  for  the  defendants,  that  the  injunction  be  dis- 
solved, and  that  the  plaintiffs  pay  the  costs.    The  plaintiffs  have  appealed. 

We  understand  the  judgment  to  be  in  conformity  with  the  prayer  of  the 
answer,  and  that  the  effect  of  it  is  simply  to  dissolve  the  injunction,  and  to 
dismiss  the  petition.  It  establishes  the  fiict,  that,  at  the  time  of  its  rendition, 
the  defendants  had  created  no  nuisance  of  which  the  plaintiffs  could  complain* 
but  is  no  bar  to  any  other  action  for  the  abatement  of  nuisance  which  may 
hereafter  arise  from  the  same  cause.  Perhaps  the  more  correct  course  would 
have  been  to  try  the  case  on  its  merits,  and  to  ascertain  the  existence  of  the 
nuisance,  before  granting  the  injunction.  But  no  damage  has  resulted  from 
the  course  pursued.  Ripon  v.  Hobartj  8  English  Ch.  Rep.  474.  2  Stoiy« 
§  923,  924,  927.  We  cannot  assent  to  the  ground  assumed  in  the  answer* 
that  the  defendants  are  entitled  by  law,  to  the  use  of  the  gutters,  drains,  and 
canals  of  the  city,  in  discharging  all  such  waters  as  are  produced  or  occasioned 
by  the  manufacture  of  gas.  Those  gutters,  drains,  and  canals  are  all  open,  and 
it  is  indispensable  to  public  health,  that  they  should  be  kept  clean,  and  free 
from  bad  smells,  in  the  inhabited  portion  of  the  city.  They  are  intended  to 
carry  off  the  waters  that  fell  upon  the  land,  and  those  that  percolate  through  it. 
The  right  to  use  them  for  any  other  purpose  is  dependent  upon  the  will  of 
the  local  government,  and  rests  upon  the  condition  that  no  nuisance  will  result 
from  the  exercise  of  it. 

The  question  involved  in  this  controversy  being  purely  one  of  fact,  resting 
upon  conflicting  testimony,  we  do  not  feel  ourselves  at  liberty  to  reverse  the 
judgment  of  the  district  court.  But,  we  deem  it  our  duty  to  state,  that  deeply 
impressed  with  the  importance  of  all  matters  relating  to  public  health,  we  have, 
at  the  request  of  the  counsel  for  the  defendants,  examined  the  gas-works  with 
care,  and  that  the  present  state  of  the  discharges  from  the  works,  differs  mate- 
rially from  that  sworn  to  by  the  defendants*  witnesses,  as  existing  at  the  time 
of  the  trial. 

The  superintendent  of  the  works  has  testified,  that  in  1847,  the  tar  discharged 
from  the  works  was  complained  of  to  him  as  a  nuisance ;  and  that,  since  that 
period,  no  tar  has  ever  been  discharged  in  the  ditches.  On  our  visits,  at  two 
different  times,  we  found  the  tar  and  amoniacal  water  flowing  in  the  gutter* 
through  what  is  designated  on  the  plan  in  the  record,  as  **  the  old  overflow  pipe 
from  the  tar-well.*'  We  found  that  it  had  deposited  large  quantities  of  tar 
in  the  adjoining  ditch,  and  that  the  effect  of  it  was  to  give  the  water  an  intensely 
black  color,  and  to  destroy  vegetable  and  animal  life.  Had  these  facts  been 
shown  to  exist  at  the  time  of  the  trial,  they  might,  in  connection  with  the  plain- 
tiffs* evidence,  have  authorized  a  different  judgment. 

We  attach  no  importance  to  the  fact,  that  the  amoniacal  waters  and  tar  are 
not  injurious  to  health  in  the  immediate  vicinity  of  the  gas-works.  The  chemists 
who  have  been  examined,  testify  that  the  injurious  effects  are  produced  by  the 
chemical  decomposition  which  takes  place  when  those  products  are  thrown  into 
stagnant  water  in  quantities  sufficiently  large  to  corrupt  it. 

The  judgment  is  affirmed,  with  costs. 
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Heirs  of  Stephen  Henderson  v.  P.  A.  Rost  et  al.  Exec's.      ^^g  ^ 


I — 

An  attempt  by  a  testator  to  perpetuate  hia  faoceasion  ia  in  Tiolation  of  the  policy  of  the    '   5     441 

law. 
The  Bpirit  of  the  lawa  abotiahiag  anhatitvtiooa  and  Jidei  eommi$Ma  ia  to  present  property  from 

being  tied  up  and  ont  of  the  reach  of  commerce. 
Where  a  tettalor  wiOa  that  a  certain  plantation  fhall  ibrever  belong  to  hia  aaoceMion,  and 

directs  that  an  act  of  incorporation  shall  be  obtained  for  the  town  which  he  expects  to  be 

erected  thereon,  it  will  be  considered  that  the  act  of  incorporation  relates  merely  to  the 

mnnicipal  goremment  of  the  town,  and  that  it  does  not  effect  any  change  in  the  title  to 

the  property  on  which  the  town  is  to  be  sitaated. 
Where  a  legacy  is  so  intimately  connected  and  interwoven  with  another  legacy  which  is  the 

principal  one,  as  to  be  dependent  apon  it  and  legally  indirisible,  the  nullity  of  the  principal 

legacy  necessarily  carries  with  it  the  other. 
Where  a  testator  directs  that  the  interest  of  his  co- partner  in  a  plantation  shaU  be  parchased, 

and  resenres  a  fand  for  that  parpose,  apon  the  refusal  of  the  co-partner  to  sell,  the  execu* 

tors  are  bound  to  distribute  the  funds  which  had  been  reserred  to  effect  the  purchase. 

APPEAL  from  the  Fourth  District  Court  of  New  Orieans,  Stratohridge^  J. 
£.  Briggs*  J.  R.  Chymes  aud  S.  S,  Prentiss^  for  plaiotiffii,  contended : 
Stephen  Henderson^  formerly  residing  in  this  city,  made,  on  the  lat  of  August, 
1837,  an  olographic  will,  and  on  the  Sth  of  March,  1838,  another  will  or  CMJicil 
to  the  first.  These  wills  appointed  the  defendants  and  appellees  executors,  and 
were  by  them  duly  probated. 

On  the  6th  day  of  August,  1838,  John  Henderson  and  Ann  Hendenon  filed  a 
petition  in  the  then  court  of  probates,  alleging  that  they  were  the  survinng  bro- 
ther and  sister  of  the  said  Stephen  Henderson^  and  that  with  the  exception  of 
certain  legacies  in  the  petition  referred  to,  all  the  beuuests,  dispositions  and  pro- 
visions of  the  said  will  were  null  and  void,  as  well  tor  defects  of  form,  want  of 
eertuoty,  and  incapacity  of  legatees,  as  because  said  bequests,  dispositionsj  and 
provisions  are  contrary  to  kw. 

On  the  26th  April,  1839,  an  agreement  was  entered  into  by  counsel,  based 
upon  two  acts  of  compromise  and  settlement,  passed  on  the  1 1th  of  the  same 
month,  before  Felix  Oiima,  notary  public,  whereby  the  iease  presented  under 
the  petition  above  referred  to  was  submitted  upon  a  variety  of  points,  the  siath  of 
which  was,  whether  the  dispositaoos  of  the  will  in  reference  to  the  slaves  of  tho  « 
testator  were  valid  in  law,  and  whether  those  slaves  were  to  be  sent  to  A/rica«  if 
they  choose  to  go  at  the  time  and  in  the  manner  provided  in  the  will,  and  to  receive, 
each  one  hundred  dollars  when  they  are  sent.  The  7th.  Whether  the  slaves, 
in  the  meantime,  were  to  remain  on  the  plantations  upon  which  they  were  at  the 
death  of  the  testator,  or  whether  they  might  be  sold  separately  and  talien  away 
from  the  pfaintations.  The  8th.  Whether  the  ^Lecutors  or  legatees,  or  both,  are 
bound  to  erect  a  Presbyterian  church,  a  good  house  for  the  minister,  and  a  school 
house,  on  the  Destrehan  plantation,  and  to  keep  them  in  repair  at  the  expense 
of  the  succession.  The  9th.  Whether  the  executors,  or  legatees,  or  both,  are 
bound  to  provide  a  Presbyterian  minister  for  the  church  so  built,  and  pay  him 
forever  after  a  reasonable  annual  salary  out  of  the  succession.  The  10th. 
'Whether  the  executors,  or  the  legatees,  or  both,  are  bound  to  erect  on  the 
Destrehan  phintation  a  manufactory  of  negro  shoes  and  coarse  clothing,  to  keep 
it  in  repair,  and  to  supply  it  with  Scotoh  workmen,  at  the  expense  of  the  suc- 
cession. The  11th.  Whether  the  Destrehan  plantation  is  to  be  laid  out  into  a 
eity,  at  the  expiration  of  twenty  years  from  the  death  of  the  testator,  and  are 
buildingiB  to  be  erected  thereon  at  the  expense  of  the  succession,  as  directed  by 
the  wiU.      * 

The  judgment  of  the  court,  rendered  10th  May,  1839,  decreed,  that  ''rhe 
questions  that  arise  under  the  compromise  of  the  parties  litigant,  and  which  have 
been  submitted  to  the  court,  the  court  considers  that  they  were  only  cognizable 
by  tribunals  of  ordinaiy  jurisdiction." 

66 
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Hiriu  OF  By  the  first  article  of  the  act  of  conipromiae  and  aettlement,  referred  to  nnder 

HcNDKRsoir  jjijg  jjj^  11th  of  April,  1839,  it  was  agreed  that  the  questions  arising  under  the 
j(^j^^  articles  six,  seven,  eight,  nine,  ten,  thirteen,  fifteen  and  seventeen  of  the  olo- 
graphic lust  will  of  the  deceased,  shall  be  submitted  to  the  Court  of  Probares  in 
and  for  the  parish  and  city  of  New  Orleans,  under  issues  joined  between  the 
present  defendants,  the  said  John  Hendersjofit  Ann  Henderson,  Stephen  Hen- 
derson, Jr.j  and  the  minor  heirs  of  the  late  Oeorge  Henderson,  and  the  executors 
of  the  late  Stephen  Henderson, 

It  is  in  furtherance  of  the  agreement,  and  with  the  view  to  put  at  rest  the  matters 
in  dispute,  that  the  present  suit  was  instituted.  The  petition  filed  the  4th 
November,  1846,  reciting  the  suit  brought  to  set  aside  the  will  on  the  6th  August, 
1838,  avows  that  the  clauses  referred  to,  to  wit,  the  6th,  7th,  8th,  9th,  13th, 
15th,  17th,  and  12th,  **are  void  t  that  to  give  effect  to  them  in  accordance  with 
the  intention  of  the  testator,  and  the  tenor  of  his  will,  would  be  impossible ; 
that  they  are  parts  and  pai-cels  of  a  complex  indivisible  disposition,  which  is  con- 
trary to  law,  and  are  by  the  testator  made  dependent  on  it,  and  cannot  be  sus- 
tained apart  from  the  disposition  of  which  they  form  but  subsidiary  ingredients, 
and  that  they  are  otherwise  in  contravention  of  the  laws  of  this  State,  and  void 
for  impossibility.'* 

It  was  agreed,  to  avoid  the  necessity  of  awaiting  the  coUection  of  foreign 
commissions,  that  the  matters  in  controversy  should  be  severed,  and  that  the 
decision  of  the  court  should  be  obtained  on  the  following  points.  1st.  As  to  the 
validity  of  the  several  trusts  and  provisions  in  the  w'dl  of  the  late  Stephen  Hen- 
derson contained,  and  whether  or  not  the  same  is  void,  as  containing  substitutions 
prohibited  by  hw,  2d.  As  to  the  legality  apd  validity  of  the  provisions  of 
the  will  which  provide  for  the  enfranchisement  and  expatriation  of  the  negroes 
belonging  either  to  the  deceased  or  to  him  and  Henry  Doyal  in  common,  and 
as  the  same  affect  not  only  those  thereafter  to  be  drawn,  butiiiose  who  were  the 
subjects  of  the  first  drawing. 

We  shall  first  proceed  to  establish  our  general  allegation,  that  the  provisions  of 
of  the  will  are  inconsistent  with  each  other,  and  incapable  of  receiving  any  con- 
struction which  would  carry  out  or  realize  the  intention  of  the  testator. 

In  Wigram's  Essay  on  the  Interpretation  of  Wills,  a  work  of  high  authority  in 
England,  the  author  at  p.  11  has  given,  as  the  result  of  principle  and  authority, 
seven  pro]x>sitions  or  canons  of  construction,  which,  as  they  embody  all  the 
rambling  dicta  upon  the  subject,  we  shall  set  out.  **lst.  A  testator  is  always 
presumed  to  use  the  words,  in  which  he  expresses  himself,  according  to  their 
strict  and  primary  acceptation,  unless  from  the  context  of  the  will  it  appears 
that  he  has  used  them  in  a  different  sense;  in  which  case  the  sense  in  which  he 
thus  appears  to  have  used  them,  will  be  the  sense  in  which  they  are  to  be  con- 
strued." 

**2d.  Where  there  is  nothing  in  tlie  context  of  a  will  from  which  it  is  appa- 
rent that  the  testator  has  used  the  words  in  which  he  has  expressed  himself,  in 
any  other  than  their  strict  and  primary  sense,  and  where  his  words  so  inter- 
preted are  sensible,  with  reference  t-o  extrinsic  circumstances,  it  is  an  inflexible 
rule  of  consti'uction  that  the  words  of  the  will  shall  be  interpreted  in  their  pri- 
mary sense,  and  in  no  other,  although  they  may  be  capable  of  some  popular,  or 
secondary  interpretation,  and  although  the  most  conclusive  evidence  of  intention 
to  use  them  in  such  popular  or  secondary  sense  be  tendered.*' 

'*3d.  Where  there  is  nothing  in  the  context  of  a  will  from  which  it  is  apparent 
that  the  testator  used  the  words  in  which  he  has  expressed  himself,  in  other 
than  their  strict  and  primary  sense,  and  where  his  words  so  interpreted  are 
insensible,  with  reference  to  extrinsic  circumstances,  a  court  of  law  may  look 
into  the  extrinsic  circumstances  of  the  case,  to  see  whether  the  meaning  of  the^ 
words  be  sensible  in  any  popular  or  secondary  sense  of  which,  with  reference 
to  these  circumstances,  they  are  capable.** 

*'4th.  Has  reference  to  difficulties  arising  from  the  writing  or  language  of  the 

Vill." 

**5th.  For  the  purpose  of  determining  the  object  of  a  testator's  bounty,  or  the 

subject  of  disposition,  or  the  quantity  of  interest  intended  to  be  given  by  his  will, 
a  court  may  en(]uirjB  into  every  material  fact  relating  to  the  person  who  claims 
to  be  interested  under  the  will,  and  to  the  property  which  is  claimed  as  the  sub- 
ject of  disposition,  and  to  the  circumstances  of  ^he  testator,  and  of  his  family 
and  affairs,  for  the  purpose  of  enabling  the  court  to  identify  the  person  or  thing 
intended  by  the  testator,  or  to  determine  the  quantity  of  interest  he  has  given  by 
his  wiU." 
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*^The  same,  it  is  conceived,  is  true  of  every  other  disputed  point  respecting     Hcirs  or 
which  it  may  be  shown  that  a  knowledge  of  extrinsic  facts  can  in  any  way  be    HasDBKaos 
made  auxiliary  to  the  right  interpretation  of  the  testator's  woi*ds."  Roar. 

**6th.  Where  the  words  of  a  wiil,  aided  by  the  evidence  of  the  material  facts 
of  the  case,  are  insufficient  to  determine  the  testator's  meaning,  no  evidence  wiU 
be  admitted  to  prove  what  the  testator  intended,  and  the  will,  except  in  certain 
special  cases,  (see  prop.  7tb,)  will  be  void  for  uncertainty." 

**7th.  Notwithstanding  the  rule  of  law  which  makes  a  will  void  for  uncer- 
tainty, where  the  words  aided  by  evidence  of  the  materia]  facts  of  the  case  are 
insufficient  to  determine  the  testator's  meaning,  courts  of  law,  in  certain  special 
cases,  admit  extrinsic  evidence  of  intention  to  make  certain  the  person  or  thing 
intended,  where  the  description  in  the  will  is  insufficient  for  the  purpose." 

"These  cases  mny  be  thus  defined :  where  the  object  of  the  testator's  bounty, 
or  the  subject  of  disposition  (i.  e.  person,  or  thing,)  intended,  is  described  in 
terms  which  are  applicable,  indifferently,  to  more  than  one  person  or  thing, 
evidence  is  admissible  to  prove  which  of  the  persons  or  things  so  described  was 
intended." 

The  provisbns  of  the  code,  which  will  govern  our  subject,  are  art.  1506.  **In 
all  dispositions  inter  vivos,  and  mortis  causa,  impossible  conditions,  those  which 
are  contrary  to  the  laws  or  to  morals,  are  reputed  not  written." 

Art.  1507.  '^Substitutions  and  fi//ei  commissa  are  and  remain  prohibited.'* 

*'£very  disposition  by  which  the  donee,  the  heir,  or  legatee,  is  charged  to  pre- 
serve for,  or  to  return  a  thing  to  a  third  person,  is  null,  even  in  regard  to  the 
donee,  the  instituted  heir,  or  Uie  legatee." 

The  former  of  these  articles  is  the  900th  of  the  French  Cbde,  the  latter  the 
896th.  In  the  translation  of  the  latter,  chargS  dt  conserver  et  de  rendre,  is  ren- 
dered, charged  to  preserve  for,  or  retvm. 

Substitutions,  as  known  to  tlie  Ronuins,  were  of  two  kinds,  simple  vulgaris 
substilutio,  where,  uncoupled  with  an  interest,  they  created  a  trust  which  was 
presently  executed.  Of  the  nature  of  an  entail  at  common  law,  where,  under 
the  name  of  Jidei  commissa,  they  conferred  a  particular  vested  estste,  with  a 
future  disposition  in  the  shape  of  a  remainder  in  favor  of  a  third  party.  Toull. 
t.  5,  no.  17.  Merlin  Rep.  verho  Sub.  Coin.  Delilse  Com.  art.  896.  Mackeldy, 
sec.  692,  747.     Holland  de  Villargues  des  Substitutions,  passim. 

Of  these,  by  the  construction  given  by  all  commentators  on  the  French  Code, 
and  the  judicial  interpretation  of  its  text,  the  latter  are  alone  prohibited  by  the 
French  law  and  by  our  code;  the  former  being  expressly  excepted  by  both. 

They  were  devised  as  uses  and  trusts  were  at  common  kiw^  to  evade  the  prohi- 
bitions of  statutory  enactments,  and  were  resorted  to  as  a  means  of  conveying  pro- 
perty to  pei'sons  incapable  of  holding  it,  and  of  perpetuating  estates  in  the  pos- 
session of  families,  in  doing  which,  as  Toullier  says,  vol.  5,  No.  20,  **Le  dona- 
te ur  ou  testateur  s'erigait  en  Legislateur.  U  changeait  I'ordr^  de  succeder  B*eta- 
blie  par  la  loi." 

The  result  of  this  restriction  on  alienation  was  found  so  prejudicial  to  the 
interests  of  the  community,  that  the  Roman  eitiperor  imposed  a  limit  to  their 
duration,  restraining  the  power  of  limitation  to  four  degrees,  as  the  right  to  entail 
had,  for  the  very  same  reasons,  been  reduced  to  the  duration  of  a  life  in  being, 
and  twenty-one  years  afterwards. 

The  Code  Napoleon,  and  that  of  Louisiana,  prohibited  them  altogether. 

Strictly  speaking,  DiUloz,  verbo  Lib.,  says,  the  Romans  confined  the  word  sub- 
stitution to  the  former  of  these  two  species,  where  the  third  party  was  to  take 
either  on  the  refusal  of  the  person  interposed,  or  where  he  was  incompetent  to 
receive,  or  where  such  interposed  party,  like  a  testamentary  executor  or  mere 
trustee,  was  merely  used  as  a  means  of  vesting  the  estate  in  the  real  legatee  or 
person  beneficially  interested,  though  the  term  seems  to  have  been  applied  to 
both  species.     Mackeldy,  sec.  727. 

The  provisions  of  Henderson's  will  would,  therefore,  come  within  the  defini- 
tion of  the  first  species,  vulgaris  suhslitutio,  and  as  such  not  within  the  prohi- 
bition of  our  code.  There  is  no  particular  estate:  the  recipients  of  his  property 
are  mere  executors  or  trustees. 

Our  own  courts,  following  the  construction  of  those  of  France,  have  held  that 
the  Jidei  commissum  was  alone  abolished  by  the  code.  «> 

In  Mathews  v.  Livaudais^  5  N.  S.  the  court  says,  *<our  code,  it  is  true, 
declares  that  substitutions  and  jidei  commissa  are  abolished.    But  the  object  of 
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Hkim  or     this  change  in  onr  jurispmdence  wm,  as  it  is  well  known,  to  {N'ovent  property 

HaNnsBflos    fj^Qm  being  tied  up  for  a  length  of  time  in  the  hands  of  individuals,  and  placed 

2^         oat  of  the  reach  of  commerce.     The  framers  of  onr  code  never  contemplated 

to  abolish  naked  trusts,  uncoupled  with  an  interest*  which  were  to  be  executed 

immediately." 

In  Malane  v.  Baker  and  another,  2  R.  R.,  the  court  says,  *'we  hare  also 
held  there  is  nothing  in  our  laws  which  prevents  property  from  being  held 
in  trust  for  the  use  of  another,  when  all  the  parties. having  an  interest  assent ; 
and  that  such  a  naked  trust,  to  be  executed  within  a  reasonable  period,  does  not 
amount  to  a  substitution.  .  A  case  in  4  L.  R.  213,  and  that  above  referred  to, 
are  cited. 

We  shall  now  proceed  to  examine  how  for  the  will  of  Mr,  Henderson  com- 
.  plies  with  the  implied  condition  upon  which  the  vulgaris  suhsliiutio  is  admitted 
to  be  a  valid  testamentary  disposition,  and  to  ascertain  whether  or  not  its  provi- 
sions are  characterized  with  all  the  features  which  rendered  the  fidei  ccmmisswn 
alone  obnoxious,  under  two  systems  so  opposed  to  each  other  as  that  of  the  civil 
and  the  common  law. 

In  the  first  article  he  appoints  the  defendants  executors,  together  with  Stephen 
Henderson,  Jr.,  whose  appointment  was  afterwards  revoked. 

In  the  second  he  directs  that  in  the  event  of  their  absence,  resignation  or 
death,  that  their  places  are  to  be  filled  by  one  or  two  commissioners,  and  requires 
that  the  commissioners  be  appointed  by  the  Governor  of  the  State,  and  any  one 
of  the  Judges  of  the  Supreme  Court,  and  the  Judge  of  the  First  Judicial 
District  Court,  or  any  two  of  them ;  that  the  commissioners  are  to  have  a  yearly 
salary  of  fifteen  hundred  dollars  Bach.  That  the  executors,  until  resignation  or 
death,  are  to  have  the  like  gratuity ;  that  the  first  commissioner  must  be  a  Scotch- 
man, and  that  when  the  whole  three  are  appointed,  one  must  be  from  his  native 
country.  They  may  be  dismissed  by  two  jndges  for  immorality,  6cc.;  must 
keep  an  office  and  employ  a  clerk,  .who  must  keep  a  set  of  books,  which  must 
be  examined  and  approved  annually  by  any  two  of  the  judges.  The  clerk  to 
have  the  like  stipend  of  fifteen  hundred  doUars. 

Here  we  have  a  fitting  preparation  for  that  which  is  to  folkw.  By  art  3  he 
directs  that  his  estate  is  not  to  go  into  court,  except  for  the  purpose  of  opening 
and  probating  the  wills,  having  no  forced  heirs ;  **but  every  thing  belongingto  my 
estate  is  to  be  continued  and  conducted  as  it  may  be  found  at  my  death.  The 
executors  or  commissioners  to  keep  upon  each  plantation  a  good  planter,  and  a 
man  of  humanity."  The  remainder  of  this  article,  and  the  whole  of  articles  4 
and  5  contain  directions  for  the  working  and  maintenance  of  the  slaves,  and  an 
exposition  of  his  views  on  the  subject  of  slavery  in  the  abstract,  and  of  foreign 
interference  in  his  domestic  concerns. 

Of  articles  6,  7  and  8  we  shall  speak  hereafter.  Art.  9  directs,  that  the  Dee- 
trehan  estate  is  to  remain  forever  as  a  part  of  his  estste,  and  that  at  the  end  of 
twenty -five  years  from  his  death  it  must  be  laid  out  into  a  city  to  be  named 
Destrehan. 

Art.  10  directs  the  plan  on  which  the  city  is  to  be  built. 

Art.  11.  That  all  his  real  estate  in  the  city  is  to  remain  upon  ground  rent,  and 
no  lease  to  exceed  twenty-five  years  in  time. 

In  art.  12  he  beoueaths  in  perpetuity  to  his  brother  Min  Henderson,  or  to  his 
heirs,  two  thousand  dollars  per  annum ;  to  Ann  Henderson,  Stephen  Henderson, 
Jr.,  and  to  George  Henderson,  the  like  amount.  Two  thousand  dollars  to  be 
paid  annually  to  the  poor  of  the  parish  of  Orleans,  to  be  distributed  by  persons 
appointed  for  that  purpose  by  the  governor,  one  of  the  judges  of  the  Supreme 
Court,  and  the  judge  of  the  probate  court.  Two  thousand  dollars  to  the  poor 
of  the  town  of  Dunblane  in  Perthshire,  North  Britain.  Two  thousand  doUars 
to  build  a  school  house  in  Dunblane,  for  ten  years  only. 

It  is  impossible  to  doubt,  for  one  moment,  that  with  the  exception  of  the  last 
legacy,  the  whole  were  payable  in  perpetuity,  were  inference  on  the  subject 
necessary ;  but  we  shall  find  that  the  fourteenth  article  of  the  will  sets  the  ques- 
tion entirely  at  rest.  The  reason  for  the  restriction  in  the  last  instance  is  too 
obvious  to  require  elucidation. 

In  art.  13  he  directs,  that  when  funds  can  be  spared  after  twenty  years,  a 
large  manufoctory  of  negro  shoes  and  coarse  clothes  shall  be  erected  at  Destrehan, 
under  the  direction  of  experienced  woricmen  from  Scotland,  and  that  Destrefann 
must  be  incorporated  by  an  act  of  the  Legislature.  The  remainder  of  the 
article  is  devoted  tD  an  exposition  of  the  Inducement  to  this  provision,  and  to  bio- 
graphical disclosures. 
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In  art  14  he  directs,  that  after  the  first  four  years  the  executors  will  divide     Hkirs  or 
aiuongst  the  four  lollowiDg  congregntions,  say,  Clapp's  Church  two  thousand    Ukicdersos 
dolJars;  Catholic  Cathedral  two  thousand  dollars;  the  English  Church  in  Canal         |^ 
street  two  thousand  dollars ;  and  to  the  church  commenced  by  Maffit  two  thou- 
sand dollars ;  and  to  the  Orphan  Boys  two  thousand  dollars ;  and  to  the  Orphan 
Female  Society  two  thousand  dollars.     The  legacies  to  the  four  churches  is  only 
to  remain  and  be  payable  for  five  years ;  but  aU  the  otherst  so  fiir  named,  are  to 
be  perpetual. 

Art.  15  reverts  to  Dunblane,  which  name,  by  the  I7th  and  concluding  article, 
he  had  substituted  for  Destrehan,  and  directs  the  buildiug  of  a  chapel,  or  church, 
and  gives  other  directions  having  reference  to  the  same. 

Art.  16  directs  the  settlement  of  his  debts,  and  directs  that  no  exception  be 
taken  to  his  will  either  on  account  of  form,  writing,  or  speUing. 

This,  with  the  exception  of  a  few  particular  legacies,  and  the  clause  relating 
to  the  negro  force  upon  his  plantations,  is  the  whole  of  the  w'dl ;  and  we  think 
that  the  court  must  come  to  the  conclusion,  that  although  it  is  not  a  substitution 
prohibited  by  the  code  in  express  terms,  it  is  a  disposition  made  in  violation  of 
the  policy  which  induced  the  prohibition  of  that  species  which  is  prohibited,  and 
that  it  is  therefore  void. 

It  is,  we  presume,  needless  to  impress  upon  the  court  that  its  power  is  limited 
to  the  ascertainment,  if  possible,  of  the  intention  of  the  testator.  That  the 
moment  construction  goes  beyond  what  may,  from  the  language  of  the  will  itself, 
be  inferred  to  be  that  intention,  the  court  ceases  to  interpret  and  assumes  a  power 
which  is  not  delegated  to  it.  That  its  pravince  is  to  ascertain  what  was  the  will 
of  the  testator,  to  be  inferred  from  the  language  he  has  empk>yed  in  expressing 
that  intention,  but  that  it  cannot  make  his  will  for  him,  and  that  if,  from  a  fiiir  and 
honest  examinatiott  of  his  words,  either  no  practicable  attainment  of  his  disposi* 
tions  can  be  effected,  or  that  the  execution  of  them  would  involve  the  violation 
of  positive  laws,  it  is  the  duty  of  the  court  to  declare  it  void,  in  the  one  case 
for  uncertainty,  in  the  other  as  a  contravention  of  law. 

Coin.  Delisle,  Donat.  et  Test.,  liv.  3,  tit.  2,  No.  7,  after  giving  an  abstract  of 
the  principles  which  governed  the  construction  of  wills  under  the  Roman 
jurisprudence,  and  citing  that  which  directed  that  where  the  words  were 
erroneously  employed,  (vicittAx)  the  will  of  the  testator  was  to  be  sought  rather 
than  to  accept  Uie  word  in  its  literal  sense,  goes  on  to  say :  **raais  il  faut  se 
garder  d'une  trop  grande  liberty  et  ne  point  s'6carter  des  paroles  pour  intru- 
dnire  une  disposition  qui  ne  resulterait  ni  de  leur  signification  propre,  ni  de  leur 
signification  impropre,  et  que  le  testateur  n'auFait  exprim6  d*aucune  fa9on. 
Quand  il  est  manifesto  que  le  testateur  k  peose  autrement  qu'U  ne  s'est  exprim6 
on  ne  doit  s'^loigoer  du  sens  propre,  naturel  et  consacr6  par  1* usage  que  pour 
8*attacher  un  sens  moins  exact  et  moins  usuel  que  le  testament  aemontre 
avoir  6t6  dans  la  pens6  du  testateur,  sans  mettre  arbitrairement  ^  la  place  de  la 
disposition  6crite  une  autre  disposition  que  les  termes  ne  comportent  pns :  ce  ne 
seratt  plus  interpreter  ni  expiiquer,  ce  serait  supplier  et  disposer  pour  le  testa- 
teur," and  cites  Furgole,  ch.  7,  sec.  4,  No.  121;  and  in  No.  14  of  the  same  book 
and  chapter,  he  says:  **  II  fiiut  done  donner  k  la  volont6  tout  reflfist  qu'elle  pent 
avoir,  ne  point  aller  an  del^,  mais  ne  pas  rester  en  decs.  Le  principe  du  droit 
Remain,  semper  io  obscuris  quod  minimum  est  sequimur.  L.  9,  §  de  R.  J. 
n'est  pas  ecrit  dans  nos  lois,  il  faudra  done  decider  suivant  les  ciroonstances."  P. 
417,  edit.  1841. 

Troptong  Donat.  et.  Tes.  tit.  II,  No.  365,  says :  **  Toutes  les  clauses  d'un 
contrat  s'enterpr^tent  les  une  par  les  autres,  en  donnant  k  chacune  d^elles  le 
sens  qui  resulte  de  Tacte  entier,  (art.  1161,  C.  N.)  pareillement  dans  les  testa- 
mens  il  faudrait  interpreter  et  expiiquer  toutes  les  dispositions  faites  au  profit  de 
la  m^me  personne,  les  unes  par  les  autres,  si  le  sens  de  quelquesunes  d'eotr^eUes 
presentait  quek]ue  obscurity,  doute  on  ambiguity." 

No.  366.  **  Mais  quand  deux  clauses  du  m^me  acte  se  combattent,  elles  se 
neutralisent,  et  elles  soot  Tune  et  Tautre  sans  eflfet :  ubi  puguantia  inter  se  in 
testamento  juberenter  neutrum  ratum  esse."     L.  186  §  de  regul  juris. 

No.  367.  **  Cela  doit  toutefois  6tre  entendu  du  cas  ou  le  testateur  a  claire- 
ment  vouiu  que  Pune  et  Tautre  disposition  eOt  son  effet.  Dans  le  cas  contraire 
la  demidre  clause  est  suivie  comme  abrogeant  la  premiere." 

Toutes  les  clauses  des  conventions  s'ent^rpretent  les  unes  par  les  autres  en 
donnant  k  chacune  le  sens  que  resulte  de  Tacte  entier.  Art.  1160  C.  N.  Cette 
rdgle  parait  rarement  convenir  aux  testamens  ce  n*est  pas  qu'il  ne  soit  pas  utile 
de  lire  un  testament  dans  son  entier,  et  d*examiner  s'il  n'a  pas  6t6  dict6 
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Mkirs  of  TinilueDce  d*une  pens^e  doiniDaote  k  laquelle  lea  ditpositioas  seraieBl  snbordon- 
HsMDiKtfoK  11^8 .  iiinig  c'eBt  le  cas  le  plusi  nira.  Goia.  Deslile,  Don.  et  Test.  s.  3,  tit.  2« 
^„         No.  13,  p.  447. 

HaTiag  established  by  authority  what  we  conceive  to  be  the  ]rw  of  constmc- 
tioD,  we  wiH  now  proceed  to  arrive  at  the  ioteBtion  of  the  testator  in  framiog  thia 
extraordinaiy  document. 

He  died  possessed  of  the  Forest  plantation,  containing  eifi^hteen  handmd  and 
seventeen  superficial  arpents,  conveyed  by  the  2d  article  of  the  act  of  cooipromiae 
of  the  llth  April,  1839,  aflpraised  with  the  negroes  and  utensils  at  $92,635. 
The  Elm  Park  plantation,  containing  one  thousand  and  fifty- two  superficial 
arpents,  valued  with  the  negroes  and  utensils  at  $93,878  60,  conveyed  by  the 
ad  art.  The  Destrehan  pbtnration  valued  at  $191,094  64),  conveyed  by  the  5tli 
article  of  the  said  act*  and  of  an  undivided  half  in  the  Mount  Hon  mas  plantatioo, 
sold  to  the  joint  owner  Henry  DoyaU  by  act  of  compromise  dated  29Ui  March, 
1849. 

All  this  property  is  by  law  vested  in  his  executors,  to  whom  seizin  is  given, 
and  when  these,  either  by  resignation  or  death,  shall  be  replaced  by  the  commis- 
sioners under  the  second  article  of  his  will  in  those  commissioners;  who  are 
directed  how  to  comport  themselves  with  reference  to  the  slaves;  who  are  charged 
with  the  paym€>ttt  of  the  perpetual  legacies  under  art.  14,  and  with  the  erection 
of  the  city  of  Dunblane  on  the  Destrehan  plantation,  which  is  to  remain  forever 
as  a  part  of  his  estate;  who  are  to  erect  at  the  expiration  of  twenty  years  a 
manufactory  of  shoes,  art.  13,  and  the  church  and  school  bouse,  art.  14. 

Did  the  matter  rest  here,  we  presume  that  any  one  endowed  with  common 
sense  would  say  that  the  intention  of  the  testator  to  create  a  perpetuity  could 
not  be  mistaken,  that  his  will  was  an  attempt  to  legislate  for  himself,  and  in  violii- 
tioQ  of  the  law  to  nuke  that  forever  unalienable  which  the  policy  of  ail  civilised 
nations  has  declared  shall,  under  various  modifications,  be  marketable.  Were 
these  the  only  questions  involved,  we  conceive  the  court  wtfuld  avoid  the  will  on 
these  grounds  alone. 

What,  then,  is  there  in  the  will  that  *  can  interfere  with  the  decree  or  give 
vitality  to  provisions  so  manifestly  in  violation  of  both  policy  and  law.  By  the 
6th,  7th  and  8th  articles  of  his  will  he  makes  the  folk) wing  dispositions,  having 
reference,  first  to  the  nefsroes  he  owns  individually,  and  second,  those  owned 
jointly  with  Mr,  Doyal.  He  divides  them  into  two  classes :  1st.  Those  bom  at 
his  decease,  or  witliin  five  years  of  that  event.  2d.  The  issue  of  the  first  bom 
subsequent  to  the  expiration  of  five  years.  The  former  he  directs  shall  be  libc»- 
rated  in  the  folk)  wing  manner :  "At  the  end  of  the  five  years  as  aforesaid,  there 
may  be  drawn  by  lot  out  of  all  the  slaves,  ten,  five  females  and  five  males,  who 
will  be  fumishad  with  a  free  passage  to  our  settlement  in  Africa,  and  $100  each; 
but  they  must  go  of  their  own  free  will ;  and  to  return  to  slavery,  if  ever  they 
return  back  to  this  country.  At  the  end  of  ten  years,  twen^  may  be  emanci- 
pated in  the  same  manner  as  the  first  five,  and  in  twenty-five  years  all  the  first 
born  free  may  be  sent  ofTr  with  the  entire  remainder  of  the  old  stock  that  is 
willing  to  go,  so  that  at  the  end  of  twenty-five  yeors  from  my  death  there  will 
not  be  upon  any  of  my  estates  any  other  slaves  but  the  apprentice  children ;  and 
if  the  other  slaves  did  not  wish  to  go  to  Africa  they  will  remain  upon  their 
respective  plantations  upon  which  they  reside  as  apprentices,  to  be  provided  for 
accordingly,  but  tx>  be  strictly  under  the  management  of  the  overseer,  as  well  aa 
all  their  oflTspring;  the  whole  to  be  considered  as  apprentices,  and  their  labor  to 
be  appfied  to  the  general  good  of  all  the  affairs  of  my  succession." 

In  the  construction  of  these  clauses  let  us  first  see  what  says  the  law  upon 
the  subject  matter  to  which  they  have  reference. 

Arts.  1459  C.  C.  and  906  C.  N.  provides  that  with  regard  to  the  capacity  of 
receiving,  it  is  sufficient  that  it  exist  at  the  moment  of  acceptance  in  a  donation 
inter  vivosj  or  at  the  opening  of  the  succession,  if  testamentary. 

1460  and  906.  That  where  the  donation  depends  on  a  condition,  it  exist  when 
the  condition  is  accomplished. 

1469  and  906.  That  the  capacity  to  receive  by  donation  inter  vivos  exist  in  the 
child  conceived  at  the  time  of  the  donation ;  in  testamentary  dispositions  at  the 
time  of  the  decease  of  the  testator,  but  that  in  this  case  the  child  must  be  bom 
alive. 

1172,  2026,  and  1885,  1886.  Impossible  conditionSf  or  those  prohibited  by 
law,  avoid  the  agreement  where  it  is  conventional. 

1506  and  900.  In  dispositions  inter  vivos  and  mortis  causa,  they  are  considered 
«         as  not  written.     TouU.  vol.  5,  206,  et  seq. 
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37.  SlftTes  for  a  time  statu  liberi  are  those  who  have  acquired  the  right  of     Hkirs  or 
being  free  at  a  future  period  or  00  a  conditiou  not  fulfilled,  or  on  a  certain  event    HRitDKRfoff 
which  haa  not  happened,  but  who  in  the  meantime  remain  in  a  state  of  slavery.         Host. 

196.  The  child  bom  of  a  woman  after  she  has  acquired  her  right  of  being 
free  at  a  future  time  foUows  the  condition  of  the  mother,  and  becomes  free  at 
the  time  of  her  enfranchisement  even  if  the  mother  should  die  before  that  time. 

Let  us  now  turn  to  the  views  of  the  testator ;  admitting  that  the  enfranchise* 
ment  might  be  effected  by  mere  expatriation,  what  did  he  intend  to  do  ? 

The  first  difficulty  which  presents  itself  is  in  the  construction  of  the  first 
clause.  He  says :  **  All  the  children  that  are  bom  five  years  after  my  denth,  if 
females,  are  to  be  free  at  the  age  of  20  years,  and  male  children  at  the  age  of 
25."  Did  he  mean  all  children  who  might  be  bora  af^er  the  effluxion  of  five 
years,  or  did  he  mean  all  children  born  within  that  period  and  the  time  of  hie 
decease  ?  We  conceive  the  latter  construction  to  be  the  correct  one;  because 
however  inconsistent  and  contradictory  may  be  the  provisions  of  the  will  in  this 
behalf,  it  is  the  only  one  which  enables  us  to  establish  anything  like  consistency 
between  them.  We  shall,  therefore,  take  this  to  be  the  meaning  of  the  testa- 
tor in  employing  this  ambiguous  expression,  and  proceed  to  consider  under  this 
view  the  objects  he  had  in  contemplation  in  making  his  will,  and  the  possibility  of 
carrying  them  out  consistently  with  the  laws  which  govern  this  paiticular  species 
of  property. 

The  desire  of  the  testator  was,  we  conceive,  to  set  free  at  the  periods 
appointed,  all  those  of  his  slaves  who,  being  bom  at  the  time  of  his  decease,  or 
within  five  years  afterwards,  were  willing  to  leave  this  country  forever ;  and  to 
convert  the  condition  of  their  descendants  into  one  unknown  to  our  laws  and 
which  it  wouk)  be  impossible  to  establish.  For  unless  he  could,  as  he  attempts, 
restrain  in  perpetuity  the  alienation  of  his  estates,  it  is  clear  that  his  views  could 
not  be  carried  out.  He  intended  gradually  to  withdraw  from  his  plantatk>ns  all 
his  skives  born  at  his  decease,  or  within  five  years  afterwards,  and  to  substitute  in 
their  place  their  children,  whose  condition  should  be  one  utterly  unknown  to 
our  laws,  and  by  him  borrowed,  as  is  the  term  he  employs  to  describe  it,  from 
the  recent  colonial  enactments  of  Great  Britain.  In  using  the  term  apprentice^ 
he  clearly  contemplated  a  condition  different  to  that  known  as  such  under  our 
code,  because  it  is  there  defined  to  be  a  hiring  of  free  labor  for  a  ceitain  period, 
to  effect  which  there  must  be  a  mutual  consent,  a  limit  as  to  time,  and  the  obser- 
vance of  formalities  wholly  wanting  here.  It  would  seem  on  the  contrary  that 
the  testator  contemplated  a  forced  and  hereditary  servitude,  subject  to  laws  and 
regulations  which  he  himself  prepares.  No  provision  is  made  to  qualify  at  any 
future  period  the  social  position  he  assigns  them.  He  clearly  meant  that  they, 
like  praedial  serfs,  were  to  be  attached  to  his  estates  in  perpetuity,  and  in  every 
thing  safe  name  they  were  effectually  slaves,  and  in  this  extraordinary  position 
were  to  be  coerced  and  govemed  by  laws  which  emanate  from  him. 

That  this  construction  is  the  correct  one,  is  evident  from  the  language  of  the 
will  itself.  He  says :  **  So  that  at  the  end  of  twenty-five  years  from  my  decease 
there  will  not  be  upon  any  of  my  plantations  other  slaves  but  the  apprentice 
children,  and  if  the  other  slaves  did  not  wish  to  go  to  Africa,  they  will  remain  upon 
their  re8|>ective  plantations,"  &c.  Now  it  is  clear,  that  even  under  the  construction 
we  have  adopted,  this  provision  is  not  strictly  in  keeping  with  the  one  which  con- 
fers upon  those  born  witliin  five  years  from  his  death  their  liberty  at  twenty  and 
twenty-five  years,  inasmuch  as  the  privilege  here  gninted  of  enfranchisement  by 
going  to  Liberia,  would  anticipate  this  epoch  in  the  case  of  all  those  who  were 
bom  even  a  day  after  that  on  which  he  died.  But  it  is  vain  to  expect  exact  con- 
cordance between  the  various  provisions  of  this  extraordinary  document ;  the 
utmost  we  can  do  is  to  adopt  that  construction  which  is  the  least  calculated  to 
-produce  collision  between  the  various  desires  and  directions  it  contains. 

Were  the  converse  of  this  cbnstruction  adopted,  and  this  provision  considered 
applicable  to  the  children  of  the  first  class  born  after  the  effluxion  of  the  five 
years,  the  intention  of  the  testator  would  be  entirely  defeated,  and  the  disposition 
here  made  at  complete  variance  with  other  provisions  of  the  will.  If  this  be  the 
class  to  be  emancipated,  the  males  at  25,  the  females  at  20,  it  is  clear  that  the 
power  given  to  them  to  leave  for  Africa  at  the  end  of  a  fixed  period,  to  wit,  the 
term  of  twenty-five  years  from  testator's  decease,  would,  besides  depriving  the 
estates  of  the  apprentice  children,  of  which  he  speaks  and  who  can  nlone  be 
furnished  from  this  class,  render  fruitless  the  declaration  of  the  testator  that  their 
enfranchisement  should  be  aflfected  at  these  respective  ages. 
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Hbiiu  of  Ten,  twenty,  or  twenQr-five  jemn^  are  by  the  teetafor  atngned  lor  the  forma- 
HsNDKiuojf  tion  of  this  class,  the  periods  at  which  the  parents  are  to  be  ballotted  for  or  finally 
1^^  expatriated.  Suppose,  as  the  testator  evidently  anticipates^  that  children  gchi- 
tinne  to  be  bom  through  this  period,  how  can  we  reconcile  his  declaratioD  that 
they  shall  be  emancipated  at  20  and  35  years  of  age,  with  that  which  gives  ^em 
power  to  free  themselves  at  a  fixed  period  of  25  years.  It  would  be  enoanci- 
paling,  by  one  provision  of  the  will,  children  of  all  ages  from  one  day  to  25  years 
old,  the  whole  of  which  were  by  another,  as  formerly  enounced,  declared  to  be 
alaves  to  the  respective  ages  of  20  and  25. 

And  here  let  us  call  the  attention  of  the  court  to  the  language  of  the  wilL 
**  There  will  not  be  upon  my  estates  any  other  slaves  but  the  apprentice  children, 
and  if  the  other  slaves  did  not  wish  to  go  to  Africa  they  will  remain  upon  their 
respective  plantations  as  well  as  nU  their  offspring,  the  whole  to  be  considered  as 
apprentices."  Now  here  are  three  classes,  Ist,  the  apprentice  children ;  2d^ 
the  parent  stock  expatriated ;  and  3d,  the  parent  stock  who  refuse  expatriatioin, 
and  who,  togetlier  with  their  offspring,  become  apprentices ;  and  under  no  coo- 
struction  save  the  one  for  which  we  are  contend ing«  can  one  raise  even  an 
hypothesis  upon  the  object  the  testator  had  in  view  in  framing  these  abeurd  pro- 
visions. 

Such,  then,  we  conceive  to  have  been  the  intention  of  the  testator.  To  what 
extent  are  these  intentions  to  be  modified  by  the  law.  If  the  will  should  be  con- 
sidered as  conferring  at  once  the  statu  liber  on  all  the  oki  stock,  the  children 
under  article  196,  would  be  in  the  same  condition,  but  are  the  provisions  of  the 
will  consistent  with  this  view  ?  The  testator  meant  that  whatever  might  be  the 
fate  of  the  parent  stock,  whether  they  went  te  Africa  or  remained  in  LiOtti8iaiia« 
the  children  shouU  remain  in  perpetuity  upon  the  plantations  to  which  they 
were  attached. 

If  the  provisions  of  the  will  confer  upon  all  the  slaves  on  the  phtntatiooa  a 
present  right  to  future  emancipation,  it  confers  upon  them  the  privileges  and 
rights  of  slaves  in  statu  liberi,  and  all  children  born  subsequent  to  his  decease  are 
in  the  like  condition  with  the  mother,  and  entitled  to  emancipatiott  on  the  hap- 
pening of  the  event  or  contingency  upon  which  that  of  the  mother  was  made 
dependent.  And  the  testator  instead  of  declaring  that  at  the  end  of  25  years 
there  would  be  upon  his  plantations  no  other  negroes  than  apprentice  children, 
might  more  correctly  have  declared  that  there  would  or  might  be  at  that  period 
none  at  all;  an  event  he  clearly  never  contemplated,  for  that  in  using  the  tenn 
apprentice  children,  he  did  not  restrict  its  application  to  the  children  of  those 
elected  to  remain,  is  evident  from  the  context  we  have  above  set  out;  language 
which,  as  we  have  observed,  clearly  refers  to  a  class  of  apprentices  already 
established,  to  which  these  latter  were  to  be  added. 

That  the  testator  intended  to  perpetuate  his  worldly  i^ossessions,  we  conceive 
no  one  can  doubt  who  reads  the  will ;  the  language  of  that  instrument  supports 
our  position  in  express  terms,  and  we  presume  that  the  court  will  come  to  this 
conclusion.  These  possessions  consisted  for  the  most  part  of  large  productive 
plantations,  and  no  provision  whatever  is  made  for  the  mode  in  which  they  are  to 
be  worked  when  the  slaves  shall  have  been  wholly  withdrawn  from  them.  Tlie 
executors,  or  their  successors  in  office,  who  certainly  are  to  be  sustained  through 
all  ages,  charged  as  they  are  with  the  payment  of  perpetual  annuities,  are  not 
authorized  to  purchase  new  force,  nor  do  we  find  the  slightest  indication  of  the 
testator's  intentk>n  that  they  should  be  worked  by  free  labor.  We  repeat  what 
we  have  before  asserted,  that  the  testator  had  no  definite  views  upon  the  subject 
matter  of  these  dispositions ;  that  he  entertained  a  vague  desire,  in  imitatioo  of 
the  colonial  movements  of  Great  Britain,  to  convert  slavery  into  apprenticeahip ; 
and  could  he  legally  have  effected  this  object,  his  intentions,  such  as  they  were, 
would  have  been  effected.  His  plantations  worked  as  he  directs,  under  the  con- 
trol of  his  overseers  and  managers,  and  the  produce  of  this  labor  been  appro- 
priated as  he  expressly  declares  it  sbonld  be  to  the  general  purposes  of  his  testa- 
mentary disposition. 

We  contend,  that  this  instrument  exhibits  the  existence  of  a  confiised  and 
ill-digested  desire  to  effect  an  object  that  may,  to  use  the  language  of  Troplong. 
be  termed  **  IHdee  dominante"  That  the  testator  desired  to  vest  his  property 
in  the  hands  of  trustees,  who,  through  all  ages,  should  continue  to  administer  it 
in  the  manner  and  form  he  had  himself  dictated ;  that  they  should,  out  of  the 
proceeds  of  his  property,  pay  their  own  salaries,  the  salaries  of  the  clerks,  of 
the  minister  of  Dunblane,  and  the  perpetual  legacies  beoneathed  to  hia  relationB. 
To  do  this,  it  was  of  course  necessary  to  supply  hands,  and  that,  troubled  at 
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the  eoDtemplatioo  of  an  event  for  which  he  wna  actaaOy  preparing,  and  as  a    JJjJJJf^^ 
peace  offering  for  the  atonement  of  his  sins,  in  this  pNarticnlar,  during  his  life,  he  ^ 

determined  to  effect  a  revolution  in  the  social  condition  of  his  predial  force,  and  Eost. 
from  a  state  of  slavery  to  change  them  into  apprentices,  as  known  to  the  British 
possessions.  But  it  is  equally  clear,  that  he  did  not  intend  to  give  them  uncon- 
ditional freedom.  He  intended,  if  any  definite  intention  he  had,  to  give  time 
to  sapply  the  place  of  all  the  old  stock,  who  shbuld  elect  to  go  by  their  increase, 
which,  together  with  those  who  should  refuse  expatriation  upon  the  terms  pro- 
posed, would  enable  his  trustees  to  do  that  which,  it  is  manifest,  they  could  not 
do  without  them.  We  have  before  observed,  that  the  bulk  of  his  property 
consisted  of  plantations,  and  that  the  only  means  by  which  this  propeity  could 
be  made  productive  was  the  employment  of  negro  force.  It  cannot  be  imagined, 
that  he  contemplated  emancipation  on  the  one  hand,  and  an  implied  power  to 
his  trustees  to  purchase  new  force  on  the  other ;  the  only  alternative  then  is, 
that  the  terms  of  the  will  are  to  be  construed  as  they  stand,  in  the  ordinary 
acceptation  of  the  language  employed  by  the  testat-or,  and  that  the  slaves  werenot^ 
with  the  exception  already  reterred  to,  to  be  released  from  his  control  as  pro- 
prietor; but  that,  under  the  management  of  overseers  supplied  in  endless 
succession,  they  were  lo  work  for  the  benefit  of  his  succession. 

This,  then,  wo  take  to  be  his  primary  object,  the  handing  down  in  perpetuity 
his  whole  estate,  the  emancipation  of  the  negroes  are  auxihary  to  it.  There  is 
nothing  to  be  gathered  from  the  will  itself  which  can  induce  a  belief,  that  apart 
from  this  object  the  provision  would  have  been  inserted  in  it.  It  folk}ws  the 
creation  of  the  mnchiuery  by  which  his  system  was  to  be  Worked  out,  and  any 
supposition  as  Ui  what  he  would  have  done,  had  he  known  when  he  wrote  the 
mstrument,  that  it  could  not  be  carried  into  effect,  ceases  to  he  any  thing  more 
than  conjertunil  interpretation,  in  having  recourse  to  which  the  court  transgresses 
the  limit  of  its  power,  and  incurs  the  risk  of  making,  rather  than  interpreting, 
the  will  of  the  testator. 

J.  Fififtey,  in  behalf  of  Mrs.  Wilcox  and  George  Hendersoih  co-plaintifi^, 
contended :    From  a  careful  perusal  of*the  will,  we  understand  the  general 
scheme  and  intention  of  the  testator,  to  be  as  follows,  vis :     1.   To  appoint  his 
executors,  and  to  provide  the  manner  of  the  appointment  of  their  successors, 
to  take  their  places  during  all  time,  whenever  any  vacancies  in  the  offioe  may 
occur;  thus  endowing  them  with  the  faculty  of  perpetual  succession,  and 
creating  a  quasi-corporation  to  represent  him  after  his  death.     This  purpose  is 
manifest  from  the  first  and  second  articles  of  the  will,  taken  in  connection  with 
others,  which  assign  a  perpetual  task  to  those  novel  functionaries.     The  perpe- 
tuity of  their  duties  is  nrmnifest ;  no  limit  is  fixed  to  the  duration  of  the  office ; 
provision  is  made  for  the  perpetual  succession  of  the  officers,  and  we  may  with- 
out difficulty  infer,  that  their  office  is  intended  to  endure  as  long  as  the  perform- 
ance of  their  functions  are  required.     2.  To  endow  them  with  the  perpetual 
seizin  of  the  estate.     This  is  accomplished  by  the  next  to  the  last  paragraph  of 
the  second  will,  taken  in  connection  with  the  perpetuity  of  the  duties  imposed 
on  the  executors,  and  the  absolute  necessity  of  seisun  to  perform  those  duties. 
3.  To  declare  the  trusts  for  which  the  property  is  vested  in  the  executors 
and  their  successors.    These  may  be  reduced  to  the  fbUowing  general  heads : 
1.   The  payment  of  his  debts,  and  the  discharge  of  certain  legacies  payable 
immediately.    2.  The  emancipation  of  his  slaves  at  certain  specified  periods, 
and  the  payment  of  certain  annuities  for  charitable  purposes,  for  terms  of  years. 
3.  The  payment  of  certain  annuities  in  perpetuity,  the  foundation  of  a  city,  and 
the  establishment  and  the  maintenance  of  a  church,  a  school,  and  immense  foc- 
tories  in  that  city. 

The  most  important  of  these  trusts  are  declared  in  those  articles  of  the  first 
will,  which  are  numbered  from  six  to  sixteen  inclusive.  In  order  to  meet  the 
drain  upon  the  executors,  the  testator  directs  them  to  look  to  the  cultivation  of 
his  several  plantations,  and  the  lease  of  his  city  proper^  on  ground  rents.  This 
we  believe  to  be  a  meagre  but  correct  outline  of  the  general  plan  of  the  will.  It 
is  not  necessary,  for  the  present  purpose,  to  go  more  into  detaU.  The  whole 
property  of  the  estate  is  vested  in  the  executors  and  their  successors,  for  the 
trusts  and  purposes  above  set  forth.  It  is  never  to  pass  to  any  other  heir  or 
devisee,  or  for  any  other  purpose. 

In  the  second  will  there  is  a  provision,  that  if  any  of  the  proper^  of  which 
he  may  die  possessed  should  not  pass  for  any  cause  whatever,  under  any  of  the 
dispositions  of  the  first  will,  that  such  property  shall  be  divided  among  his  lega- 
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Heirs  or  tees  in  proportion  to  the  amoonts  of  their  Mvera]  legaciei.  Bat,  this  chnse  is 
HxifDKiuoii  not  intended  to  diBtnrb  any  of  tboee  diapoaitiona.  It  ia  only  intended  to  take 
RotT  ®f<^ct  in  cnae  of  the  fitilnre  of  any  of  them,  or  of  a  snrplas  of  meana  beyond 
what  may  be  necoBsary  to  carry  them  into  effect.  The  testator  expreaaly  de- 
claree  in  the  same  connection,  that  he  *•  maltea  anew,"  and  **  confirms'*  thoae 
diapoaitiona.  If  this  be  the  general  scheme  of  the  wiU,  it  ia  obriooa,  the  inien- 
tion  of  the  testator  would  have  been  better  expreaaed ;  if,  in  apt  and  proper 
language,  he  had  deviaed  his  whole  estate  in  trust  to  his  executors  and  their 
auccessors,  or  to  trustees  and  their  anccesaora,  for  the  following  purposes,  rix : 
1.  To  pay  hia  debta,  and  discharge  certain  legacies  due  immediately.  2.  To  pay 
annuities  for  terms  of  years,  and  to  emancipate  all  the  slavea  on  his  seirend 
plantationa,  living  at  his  death,  or  bom  within  fire  years  afterwards,  in  ^ve,  ten, 
and  twenty -five  years  after  his  death.  3.  To  pay  certain  perpetual  annuities, 
found  a  city,  found  and  maintain  a  school,  a  chnrch,  and  certain  factoriea  in  that 
city,  and  to  provide  the  means  necessary  for  the  accomplishment  of  these  objects 
from  the  cultivation  of  his  sevenl  plantatbns,  under  the  direction  of  the  will, 
and  the  lease  of  his  city  property  on  ground  rents.  This  is  the  general  scheme 
of  the  win,  reduced  to  plain  language. 

For  the  present,  we  may  leave  out  of  view  all  these  various  trusts,  except 
that  which  respects  the  emancipation  of  the  slaves.  The  others  are  not  now 
before  the  court.  The  queation  may  then  be  thus  stated :  Is  a  deviee  in  per- 
petuity to  executors  and  their  successors,  of  an  estate  embracing  slaves  and  other 
property  in  trust,  to  emancipate  the  slaves  at  certain  specified  periods,  and  for 
other  purposes,  good  and  valid,  as  respecta  the  emsncipatioa  of  the  slaves  ?  It 
may  be  urged,  thot  we  have  improperly  presented  the  matter  as  a  devise  to 
the  executors  and  their  successors ;  thst  the  word  devise  implies  investiture  of 
title,  and  that  executors  are  not  invested  with  title. 

We  admit,  that  the  mere  appointment  of  a  perron  as  executor,  and  charging 
him  with  dutiea  properly  appertaining  to  that  capacity,  does  not  vest  him  with 
title.  But  the  testator  may,  if  he  think  proper,  confer  titie  upon  his  executor 
aa  well  as  any  other  person,  and  where  he  directs,  that  his  executors  and  their 
successors,  shall  hold  his  estate  in  perpetuity,  independentiy  of  the  audiority  of 
all  courts  of  justice,  and  of  his  lawful  heira,  and  ahatt  perform,  throughout  all 
time,  certain  fnnctwns,  which  necesaarily  imply  abaolute  control  fjfver  the  whole 
estate,  such  a  disposition  appears  to  us  equivalent  to  a  transfer  of  complete 
ownership,  comprising  both  possessbn  and  title.  That  is  its  substance,  whatever 
may  be  its  form.  We  think,  therefore,  the  question  may  be  fairiy  stated,  as  it 
has  been  already  propounded,  viz. :  Is  a  devise  in  perpetuity  to  executors,  and 
their  successors,  of  an  estate  embracing  slavea  and  other  property  in  trust,  at 
certain  specified  periods,  to  emancipate  the  slaves,  and  for  other  purposes,  good 
and  valid,  as  respects  the  emancipation  of  the  slaves  ?  Our  laws  manifest  a  rigid 
purpose  to  confine  the  testamentary  power  to  narrow  limits.  A  testator  cannot 
grant  the  seizin  of  his  estate  to  an  executor  for  a  longer  period  than  a  year  and 
a  day  La.  Code,  1662.  **  Substitutions  and  fidei  eommu$a  are  and  remain 
prohibited."  **  Every  diaposition  by  which  the  donee,  the  heir,  or  legatee,  is 
charged  to  preserve  for,  or  return  a  thing  to  a  third  person  is  null,  even  with 
regard  to  the  donee,  the  instituted  heir  or  legatee.'*     La.  Code,  1507. 

The  executor  is  a  species  of  mandatory  which  the  law  permits  the  testator 
to  appoint,  for  a  short  period,  to  take  charge  of  the  property  which  he  may  leave, 
pay  his  debta,  dischsrge  legacies,  settle  sU  earthly  scoounts  which  the  teststor 
may  have  left  behind  him,  and  render  an  account  of  his  doings,  at  the  expiration 
of  the  time  limited  by  law,  to  the  person  whom  either  the  law  or  the  will  de» 
aignates  as  the  new  owner  of  the  estate.  He  is  a  msndatory  of  the  dead,  per- 
mitted by  the  law  for  a  brief  period  to  close  the  accounts  of  the  out-going  pro^ 
prietor,  and  prepare  the  way  for  a  new  master  of  the  estate.  As  the  agent  of 
the  dead,  it  ia  proper,  that  his  authority  should  be  limited  in  time  and  extent. 
It  ia  in  derorgation  of  the  general  rule,  that  the  dead  have  no  agenta ;  and  in 
permitted  for  a  short  period,  out  of  tenderness  to  the  dying.  Tlie  limit  in  point 
of  time  is  fixed  by  article  1662  of  the  Civil  Code.  The  extent  of  the  authority 
ia  defined  by  the  articles  numbered  from  1669  to  1670  inclusive.  If  the  will 
ck)the  the  executor  with  power  for  a  long  period  of  time  to  hold  the  estate, 
receive  its  revenues,  and  apply  them  according  to  the  directions  of  the  will,  it 
ia  an  attempt  of  the  deceased  to  prolong  his  ownership,  nnd  exercise  the  rights 
appertnining  to  it  beyond  the  grave.  This  the  law  forbids.  When  a  man 
diea,  he  ceaaes  to  be  owner.     The  lastJict  of  ownership  which  the  law  permits 
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the  djing  is,  to  appoiat  ma  exacntor  to  do  siieh  oAcm  u  properly  belong  to    J^"**  ^' 
that  capacity,  and  to  desigoato  the  oew  owoer,  to  toke  pbce  at  the  death  of  the    t^^^^^^^' 
testator.     cU^^m  widow  ▼.   Clague's  extculon^  13  L.  R.  1 ;  13  Mer.  Rep.         Bjon, 
de  Jur.  Verb.  H6ritier,  sec.  7,  no.  2,  bis. 

It  is  proper  here  to  refer  to  the  Uiw  of  1837,  which  provides,  that  *^  all  exe- 
cutors, administrators,  syndics,  &:c  shall  continue  in  office,  until  the  estate  be 
woond  up.'*    Bal.  and  Cur.  Dig.  3. 

This  law  was  not  intonded  to  enlarge  the  testamentary  power,  or  to  clothe 
executors,  administratoFS,  or  syndics,  with  other  powers  than  they  previously 
held.  The  law  simply  means,  that  if  the  duties  appertaining  to  the  offices 
respectively  cannot  be  completed  within  the  period  then  fixe^l  by  law,  such 
further  time  shall  be  aUowed  as  may  be  necessary  to  perform  those  duties. 
The  case  in  13  L.  R.  was  decided  after  the  adoption  of  this  statute.  We  do 
not  understand  that  this  law  enlarges  the  power,  either  of  the  testator  or  exe- 
cutor. The  law«  then,  does  not  permit  our  testator  to  clothe  his  executors  with 
power  in  that  capacity  merely  to  control  and  manage  his  estate  for  an  indefinite 
period ;  and  such  objects  of  his  testamentary  dispositions,  as  require  the  exe- 
cutors to  have  this  long  and  indefinite  seizin  of  the  estate,  cleady  cannot  be  accom- 
plished by  them  in  l£e  capacity  of  executors.  The  powers  with  which  they 
are  clothed  are  inconsistent  with  their  capacity,  and  characterize  them  as  trus- 
tees with  a  vicarious  ownership,  to  hold  the  property  for  ever,  and  perform  the 
commands  of  the  testator.  Sensible  that  the  powers  conferred  are  not  those 
of  an  executor,  the  testator  himself  drops  the  term,  in  the  course  of  his  testa- 
mentary dispositions,  and  caUs  them  sometimes  commissionera,  and  sometimes 
trustees.  Is  a  disposition  oontoriiig  such  powers  valid  ?  So  fiir  as  the  powers 
conferred  embrace  acta  which  properly  ^long  to  an  executor,  such  as  the  pay- 
ment of  debta,  the  discharge  of  legacies  deliverable  immediately,  the  settlement 
of  accounta,  the  safe  keeping  of  the  property,  and  the  rendition  of  an  account 
at  the  termination  of  his  functions,  the  disposition  is  to  that  extent  valid.  But 
when  the  dispositbn  confeia  the  entire  management  and  control  of  the  estate 
for  a  long  and  indefinite  period,  upon  OKecutora,  and  their  successors,  to  receive  # 

ita  revenues,  and  apply  them  according  to  the  directk>ns  of  the  will,  to  execute 
acta  of  alienation,  at  diistaat  periods,  according  to  the  directions  of  the  will,  to 
exert  a  vicarious  ownership,  emanating  from  the  tomb,  and  repcesenting  ita 
inmate ;  and  finally,  with  a  charge  upon  each  executor  or  each  commissioner, 
at  his  death,  to  transmit  the  trust  eatato  to  a  successor,  to  be  appointed  accord- 
ing to  the  directions  of  the  will,  and  to  be  charged  with  the  same  trusts — we 
tfamk  the  legitimate  limito  of  the  powers  both  of  the  testator  and  his  execntois 
or  trustees  (or  whatever  other  name  they  may  be  called)  are  transcended,  and 
that  all  such  dispoeitkuis  are  void,  both  as  regards  the  executor  or  tiaastee,  and 
the  beneficiary  of  the  tnist.  Such  a  disposition  appears  to  us  to  come  within 
the  prohibition  of  art.  1507  of  the  Civil  Code. 

The  corresponding  article  of  the  Code  Napoleon,  is  nuoibered  896.  The 
French  jnriste  consider  the  2d  clause  of  the  article  begiauing  with  **  toute  dis- 
position," as  restrictive  of  and  quaiifying  l;he  l»t  clause.  They  interpret  the 
law,  as  prohibiting  only  *^  substitutions  graduelles,*'  or  siuch  fidei  commissa  as 
give  the  property  or  thing  bequeathed  to  a  person  during  life,  with  a  charge  to 
transmit  it  to  a  third  person  ut  his  death*     5  Tonllier,  no.  21,  et  stq. 

But,  there  is  a  palpable  difference  between  the  French  Code  and  ours.  The 
French  Code  reads  **  les  substitutions  sent  prohib^s.*'  In  our  code  the  article 
reads  **  substitutions  and  fidei  eommUsa^  are  and  remain  prohibited,'*  thus  ex- 
tending the  prohibition  to  fidei  commissa^  as  well  as  substitutions.  But,  there 
is  another  still  more  striking  difference  in  Che  second  clause  of  the  article.  In 
the  Code  Napoleon,  the  words  **  de  conserver,"  and  **  de  rendre,'*  are  connected 
by  the  copulative  conjunctwn.  In  our  code,  the  disjunctive  is  used,  between 
the  oorrosponding  words.  The  French  juristo  hold,  that  to  bring  a  dispootion 
within  the  prohibition,  there  must  be  a  concurrence  both  of  the  charge  **  de 
oonserver"  and  the  charge  **  de  rendro  &  un  tiers,**  thus  giving  effect  to  the 
copulative.  To  give  effect  to  the  disjunctive,  which  occurs  in  our  code,  we 
must  hold,  that  the  occurrence  of  either  of  the  proscribed  features,  either  the 
charge  ^*  de  rendre,"  or  •*  de  conserver,**  vitiates  the  disposition.  The  French 
text  of  our  code  however  differs  from  the  English,  using  the  copuUtive,  as  does 
the  Code  Napoleon.  The  English  text  must  prevail.  State  Constitution  of 
1812,  art.  6,  sec.  1$.    9  M.  R.  364. 

The  third  and  last  clause  of  the  same  article  shows,  that  it  was  not  a  mere 
iaadveztenea  that  the  disjunctive  was  used.     That  clause  reads  thus :  '*  In 
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Hkim  or  eonsequence  of  this  article,  the  trebellianic  portion  of  the  civil  law,  that  w  to 
HBHDCRsoN  g^y^  ^^  portion  of  the  property  of  the  testator,  which  the  mstituted  heir  had 
j^gin.  *  "S^^  to  retain  when  he  w.48  charged  with  a  fidei  commUsum^  or  fidvdaxy 
bequest,  is  no  longer  a  part  of  our  Isw."  Observe,  why  the  trebellianic  portion 
is  no  longer  a  part  of  our  law.  Because,  by  the  preceding  clause,  the  dispo- 
sitions to  which  it  attached,  vist :  substitutions  and  fidei  commusa  had  been 
already  nbolished.  But,  by  the  civil  law,  the  trebellianic  portion  attached,  not 
only  to  the  fidei  commissa  with  a  charge  to  keep  during  life,  and  render  to  ano- 
ther af>er  death,  <*  de  conserver  et  de  rendre,"  but  to  all  fidei  eommitea  and 
substitutions.  If  the  preceding  clause  had  abolished  nothing  but  the  fidei  eam^ 
miM$a  deliverable  over  at  the  death  of  the  first  holder  or  instituted  heir,  no  such 
consequence  as  the  abolition  of  the  trebellianic  portion,  would  have  followed. 
A  large  family  of  substitutions  would  have  remained  untouched,  to  which  the 
trebellianic  portion  might  have  adhered.  But,  the  Legislature  says,  the  whole 
fiiniily  of  dispositions  to  which  the  trebellianic  portion  belonged  having  been 
abolished,  that  too  is  abolished.  If  the  whole  family  had  not  been  abolished, 
the  reason  given  by  the  Legislature  altogether  fiiils,  and  they  are  made  to  utter 
nonsense.  This  shows  that  the  law  maker  understood  and  meant  to  use  the 
disjunctive,  which  is  used  in  the  second  clause. 

Your  honors  will  here  permit  us  to  remind  you,  that  according  to  die  civil 
law  proper,  there  was  no  such  office  known  as  that  of  executor,  in  the  sense 
in  which  we  understand  it.  The  term  executor  is  used  as  synonymous  witb 
**  instituted  heir."     Vide  Domat,  liv.  3,  tit.  1,  sec.  1. 

So  also  Domat  speaks  of  the  trebellianic  portion  as  belonging  to  the  executor 
or  heir,  and  it  may  be  thoughtlessly  applied  to  the  above  reasoning,  which  we  have 
used  to  prove  the  abolition  of  fidei  commissa  and  substitutions,  that,  by  the  same 
argument,  we  could  prove  the  abolition  of  executors*  As  thus,  for  instance,  the 
law  says,  the  trebellianic  portion  is  abolished,  because  all  the  dispositions  to 
which  it  was  attached  are  abolished.  But,  the  trebellianic  portion  belonged  to 
an  appointment  of  executors.  Ergo,  executors  are  abolished.  The  force  of 
this  argument  foils  altogether,  when  we  recollect  that  the  term  executor,  ea 
used  by  the  civilians,  means  an  entirely  different  thing  from  what  the  term  is 
employed  to  signify  in  our  law.  Bouvier's  Law  Die,  verbo  Executor.  We 
insistf  therefore,  that  our  Legiskiture  meant  what  they  said  ;  that  when  they 
used  the  disjunctive,  they  meant  that  the  clauses,  thus  connected,  should  be 
understood  in  a  disjunctive  sense,  and  that  when  they  undertook  to  assign  a 
reason  for  a  conclusion,  they  must  be  understood  to  assign  a  reason  in  some 
sort,  at  least,  having  the  appearance  of  justifying  that  conclusion.  We  must 
not  stultify  them. 

There  lias  been  a  contest  among  our  jurists,  whether  the  article  1507  should 
be  understood  in  the  restricted  sense  in  which  the  French  jurists  interpret 
article  896  of  the  Code  Napoleon,  to  wit,  as  applicable  only  to  **  substitntioDs 
graduelles,"  (a  term  which  for  convenience,  we  will  hereafter  use  as  equivalent 
to  fidei  commissa,  deliverable  over  only  at  the  death  of  the  instituted  heir,  or 
the  person  first  called,)  or  whether  the  article  1507  shall  be  construed  to  have 
a  wider  range,  and  prohibit  not  only  ^^  substitutions  graduelles,"  but  all  substi- 
tutions tkud  fidei  commissa,  except  what  are  excepted  in  articles  1506  and  1509. 
Great  pains  were  certainly  taken  to  change  the  language,  as  it  stood  in  the 
Code  Napoleon,  with  an  evident  intention  to  give  the  prohibition  a  wider  range 
than  It  had  in  that  code.  This  was  evidentiy  done  with  a  view  to  embrace  cases 
IcriFt  out  by  the  Code  Napoleon.  The  most  comprehensive  language  was  used. 
All  this  will  be  without  effect,  if  we  are  to  take  the  prohibition  in  the  qualified 
sense  in  which  it  is  explained  by  Toullier  and  the  French  jurists. 

Our  courts  at  an  early  day  recognized  the  diiference  between  our  law  and 
that  of  the  Code  Napoleon,  and  have  held,  in  numerous  cases,  that  not  only 
were  ^*  substitutions  graduelles'*  abolished,  but  fidei  commissa  to  be  delivered 
over  immediately,  or  within  a  certain  period ;  dispositions  which  would  unques- 
tionably be  good,  according  to  the  jurisprudence  of  France.  5  Clague^s  widow 
V.  Clague's  Executors,  Vide  13  L.  R.  6.  12  L.  R.  23.  4  L.  R.  606.  3d  Ann. 
432.     3  R.  R.  453. 

In  the  first  case  cited,  the  testator  du^cted  that  his  estate  should  remain 
In  the  hands  of  his  executors  until  his  children  became  of  age.  After  quoting 
article  1507,  the  court  says :  *•  a  dispositk>n  by  which  the  property  of  the  testator 
is  to  remain  in  the  hands  of  the  executors  until  the  majority  of  the  testator's 
children,  one  of  whom  is  under  ten  years  of  age,  cannot  be  distinguished  from 
one  that  would  authorize  tiie  executors  to  preserve  for,  or  to  return  the  estate 
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to,  tihem,  at  die  period  of  the  majority  ef  die  childreD  and  hein."    ••  Such  a     Hkim  of 
Aapoaition  is,  indeed,  a  fidei  commisntm  or  trust  whicfi  the  law  fbrfoide."    In    Usrdkbmni 
the  case  cited  from  12  L.  R.  23,  the  testator  had  obtained  a  promise  of  his        Eost. 
execQtor  and  universal  legatee,  to  deliver  a  tract  of  land  and  six  slaves  to  a  third 
person.    The  court  held,  that  although  there  was  no  substitution,  yet  there  was  a 
fidei  eommi$sumi  which  was  as  much  prohibited  as  a  substitution.     They  declared 
the  disposition  invalid.    The  trust  did  not  appear  in  the  testament ;  but  that 
circumstance  does  not  appear  to  have  been  regarded  as  material.    Tliere  is  no 
law  that  condemned  it  the  more  lor  being  purely  confidential.    That  was  not 
the  objectionable  feature.    It  was  condemned  simply  because  it  was  a  fidei 
cemmissum. 

In  the  case  cited  from  4  L.  R.  the  disposition  under  consideration  was,  in 
fact,  a  «*  substitution  graduelle,''  and  would  have  been  condemned  by  Toullier. 
But  the  court  there  recognizes  the  force  of  the  disjunctive  conjunction  in  the 
second  clause  of  article  lo07.  This  language  is  used :  **  in  pursuance  of  the 
law,  if  a  donee  be  charged  to  preserve  for  or  return  a  thing,  dec.,  an  instrument 
m  which  either  of  these  dispositions  is  contained,  has  the  effect  to  annul  the 
donation."  The  case  cited  from  3d  Ann.  is  fresh  in  the  minds  of  your 
honors.  The  case  in  3  R.  R.  453,  reiterates  the  doctrine  of  the  case  cited  from 
12  L.  R.  23. 

These  cases,  we  think,  abundantly  establish  the  doctrine,  were  any  thing 
necessary  beyond  the  article  of  the  code,  that  all  dispositions  characterized 
either  by  a  charge  to  keep  a  thing  or  deliver  it  to  a  third  person,  *•  de  conserver,** 
or  **  de  rendre  d  un  tiers,"  are  void.  There  are,  we  doubt  not,  some  rambling 
dicta  to  the  contrary,  occurring  occasionally  in  the  reports ;  but,  we  have  met 
with  no  case  seriously  involring  the  question,  in  which  the  contrary  doctrine  has 
been  maintained.  The  cases  of  Malhurin  v.  lAvaudais,  5  N.  8.  303,  and  Ma- 
Ume  V.  Barker  et  al.,  2  R.  R.  369,  have  been  sometimes  cited  as  sanctioning  the 
oontraiy  doctrine.  But  the  first  case  was  decided  on  other  grounds ;  and  the 
last  does  not  touch  the  point  at  all ;  the  instrument  involved  in  that  case  being 
a  common  law  deed  of  trust  to  secure  a  debt.  It  is  impossible  to  confound  a 
common  law  deed  of  trust  to  secure  a  debt  with  a  fidei  commissum  or  a  substi- 
tution. Your  honors  understand  full  well,  thnt  a  deed  of  trust  to  secure  a 
debt,  is  but  a  form  of  hypothecation  practised  in  the  common  law  States,  to 
answer  the  same  purposes  that  mortgages  are  with  us.  We  conclude,  there- 
fore, that  according  to  our  law,  a  testator  cannot  authorize  an  executor  to  hold 
hia  estate  for  an  indefinite  period,  and  thus  continue  his  ownership  after  death. 
An  attempt  to  do  so,  is,  in  fact,  an  attempt  to  designate  a  successor  to  the  estatOt 
upon  condition,  that  the  ownership  of  the  successor  shall  be  subject  to  the  com- 
mands of  the  deceased.  The  so-called  executor  must  be  regarded  as  a  trustee, 
an  owner  of  the  estate  in  trust ;  and  the  validity  of  the  dispositions  must  be 
considered,  without  reference  to  the  name,  by  which  the  functionaiy  appointed 
to  cany  them  into  effect  may  be  called.  A  man  cannot,  merely  by  using  the 
term  executor,  give  validity  to  dispositions  otherwise  invalid.  Neither  can  he 
charge  the  owner,  whom  he  appoints  to  succeed  him,  with  an  obligation  either 
to  keep  the  property  for,  or  deliver  it  to,  a  third  person,  by  whatever  name  hia 
successor  may  be  called. 

We  do  not  deny  that  a  man  may  lawfully  charge  his  execdtor,  to  pay  or 
deliver  a  legacy  within  the  usual  limits  of  an  executorship,  when  the  discharge 
of  the  duty  does  not  involve  a  transgression  of  the  limits  both  of  the  time  and 
power  of  an  executor.  Bat,  when  tiie  discharge  of  the  duty  requires  an  inde- 
flnito  prok>ngation  in  the  executor  of  that  ownership  which  should  have  died 
with  the  testator,  the  use  of  the  word  **  executor,"  cannot  sanctify  such  a  dispo- 
sition ;  it  is,  in  feet  and  substance,  a  designation  of  a  successor  with  a  charge 
«•  to  keep  for  and  render  to  a  third  person,"  and  cannot  be  construed  otherwise, 
than  as  if  the  same  charge  had  been  imposed  upon  the  institutod  heir. 

We  have  endeavored  fdready  to  show,  that  the  imposition  of  either  of  these 
charges  upon  the  heir  comes  within  the  prohibition  of  article  1507  The  testator 
must  transmit  the  property,  untrammelled  with  any  command  either  to  keep  for 
or  deliver  to  v  third  person,  or  otherwise  infringing  upon  the  rights  of  the  new 
proprietor.  As  we  have  before  said,  the  last  act  of  ownership  permitted  to  the 
dying  is,  to  appoint  an  executor,  whose  principal  business  it  is  to  set  the  house 
in  order,  and  to  designate  the  new  lord. 

Let  ns  now  examine  briefly  the  will  under  consideration.  It  constitutes 
commissionerB,  or  trustees,  (the  testator  in  the  course  of  his  dispositrons,  dropped 
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HciM  or     liie  tarm  eseeatoiv,  ud  adopled  thass  we  oaw  pm.)  and  nqairM  them  to  fake 
HMDKMMv    ui.  0„|jr^  ^.t,^^  1,^  l(  ^Ib;i^  tl^^lr  1,^  raapectirelsr*  to  paaa  at  tiieir  deetlia 


B^ftT.  raapectiveljr,  to  woeh  aaooeoMn  aa  may  be  appoioted  acoorduif;  to  tlie  ptonaaoaa 
of  the  wil,  who  ere  to  take  end  hold  and  ddbver  io  the  aame  maoner ;  thoe 
veatiDg  the  eatate  io  a  apeciea  of  f|aaai-€orporaiioo,  attempted  to  be  created  by 
the  wUL  Each  tmatee,  or  oommMaiooer,  is  to  hoJd  doring  life,  and  deliver  et 
hia  death.  Here  we  have  die  eoocurreoce  bodi  of  the  eha^  *'  de  oonaerver*" 
mod  *«  de  reodre  ;'*  die  wimiatekeebie  chancf eriatics  of  the  *•  sobatitutioti  gra- 
daeOe,**  ooodemned  by  «||  the  French  jnriata,  aince  the  adoption  of  the  C^de 
Napoleon,  and  admitted  by  all  of  our  own  oonntiy  to  fiUl  within  the  ben  of 
article  1507. 

Thna,  a  aeriea  of  snhMitotione  is  formed,  oonatltating  the  parent  trunk,  from 
which,  at  proper  periods,  limbs  are  to  branch  out,  as  we  shall  see  hereafier. 
The  fiict,  that  these  tmstees  end  their  successors  are  to  apply  the  revenues 
which  they  are  to  produce  and  receive  firom  the  estate,  to  certain  trusts  dedered 
in  the  will,  cannot  cure  the  vice  of  their  own  creation.  We  shall  endeavor  to 
show  presently  the  invslidity  of  those  trusts.  But  whether  they  are,  or  ars 
not  valid,  they  cannot  give  life  to  the  unsoundness  of  the  parent  trunk,  to 
which  they  are  attached.  The  attempt  to  administer  the  estate,  through  the 
agency  of  these  trustees,  to  reap  fruits,  and  direct  their  use,  is  itself  unlawfiil ; 
k  is,  in  feet,  aa  eiercise  of  ownership  after  one's  death,  and  subversive  of  the 
principles  which  we  have  labored  to  establish.  There  is  no  usufruct  in  one 
nod  fee  in  another.  The  possession  and  the  ownership  are  both  in  the  trustees 
end  their  successors  in  trust,  to  reap  the  fmits*  and  thus  create  a  fund  to 
fierform  the  commands  or  trusts  of  the  will.  It  is,  in  feet,  an  attempt  of  the 
testator  to  remain  master  of  his  estate  after  his  deadi* 

2d.  A.t  the  respectire  periods  of  Awe^  ten,  and  twenty-five  yesn,  all  the 
slaves  living  at  the  time  of  the  testator's  death,  and  bom  withio  &Yid  years  after- 
wards, are  to  be  **fumished  with  a  free  passage  to  our  settlement  in  Africa,  and 
4 1 00  each;  but  they  must  go  of  their  own  free  will,  and  to  return  to  slavery  if 
diey  ever  come  back  to  this  country.*'  They  are  to  receive  at  those  periods, 
their  passage  to  Africa,  and  $100  each,  upon  condition  that  they  **go  of  their  own 
free  wiH."  There  is  another  condition,  that  the  benefit  bestowed  is  not  to 
extend  to  a  murderer,  or  thief,  or  runaway,  or  such  as  have  committed  any 
high  crime,  whereof  tliey  may  be  duly  convicted  before  the  executors  or  com- 
missioners. 

Observe,  the  provision  is,  that  three  lots  of  slaves  to  be  formed  at  die  dvee 
periods  designated,  and  in  the  manner  designated,  are  to  be  furnished  with  their 
passage  to  Africa  and  $100  each  by  the  tmstees,  upon  condition  that  diey  go 
out  of  their  own  free  will,  &c.,  and  that  they  have  not  incurred  the  condemnn- 
Cion  of  the  trustees  for  any  of  the  offences  detailed  in  the  7th  article.  Their 
freedom  is  not  devised  to  them  expressly.  It  is  given  to  them  indirectly,  simply 
by  furnishing  each  of  them  a  passage  to  Africa,  and  the  $100  as  an  outfit ;  and 
they  are  not  to  have  the  passage,  or  the  $100,  until  they  consent  to  go  to  Africa. 
Their  consent  is  a  precedent  condition  to  be  complied  with  before  they  become 
entitled.  Their  freedom  is  not  given  to  them  by  the  will;  if  they  get  it  at  aH, 
It  is  simply  by  the  operation  of  the  law  of  our  setdement  in  Africa,  upon  their 
Mains  when  they  get  there.  We  doubt  very  much  whether  a  gift  to  a  skve 
is  valid,  although  his  master  may  have  ordered  him  to  be  sent  to  Africa,  and 
the  laws  of  that  place  may  set  him  free  when  he  gets  there.  He  is  a  dave 
Dutil  the  laws  of  Africa  release  his  bonds ;  and,  as  such,  cannot  receive  a  gift. 
Neither  is  he,  as  it  seems  to  us,  a  8talu4ther>  He  is  simply  a  slave  about  to 
embark  on  a  voyage  to  a  country  whose  laws,  it  is  supposed,  will  set  him  free  if 
he  ever  reach  their  jurisdiction.  His  freedom  will  depend  on  the  success  of  his 
voyage  and  the  existence  of  the  supposed  laws  in  the  port  of  destination.  He 
has  not  the  present  right  of  being  free  at  a  future  time:  the  characteristic  of 
the  slatU'liber;  he  is  opiy  a  slave  under  die  orders  of  his  matater  to  go  to  Africa. 
What  he  will  be  when  he  gets  there  will  depend  on  the  biws  he  may  find  m 
ferce  in  that  country.  We  think,  therefore,  it  may  well  be  doubted  whether 
the  slaves  have  the  capacity  to  receive  the  pecuniary  legacy  and  the  passage  to 
Africa.  La,  Code,  184.  And  if  they  do  not  receive  these  bequests,  thej 
receive  nothing;  and  all  that  is  said  about  them  in  the  will  may  be  regarded  aa 
perfecdy  idle. 

But  passing  this  by,  as  perhaps  a  litde  too  technical,  (we  only  intended  to  sug- 
gest the  point,)  and  admitting  that  the  will  means,  diat  they  are  to  receive  th^ 
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freedom  and  the  pecuniary  legacy  aod  paisage  to  Africa  aD  at  once,  it  evidently      Hkirs  or 
alao  means  and  expready  declares,  that  they  are  not  to  receive  any  of  these    Hssdrmsob 
things  except  upon  condition :  1st,  that  they  consent  to  go  to  Africa ;  2d,  that        Bast. 
they  have  not  incurred  the  condemnation  of  the  trustees  for  any  of  the  oflfencea 
detailed  in  the  7th  article.    The  first  is  evidently  a  condition  precedent  to  their 
receiving  anything  at  all. 

Their  title  to  their  freedom,  or,  in  other  words,  to  themselves,  does  not  vest 
until  the  performance  of  this  condition.  In  the  meantime  the  title  remains  with 
the  trtistees.  They  hold  the  slaves  and  receive  the  proceeds  of  their  labor  until 
they  have  entitled  themselves  to  the  benefits  bestowed  on  them  conditionally,  by 
compliance  with  the  condition.  Here  we  have  a  charge  to  keep  for  a  certain 
time  and  deliver  upon  a  certain  contingency,  or  performance  of  a  certain  condi- 
tion precedent.  The  freedom  of  the  slaves,  the  donation  of  their  passage  to 
Africa,  and  the  $100  outfit,  all  come  within  the  above  description.  Such  a  die- 
poaitaon  ia  cleariy  within  the  prohibition  of  article  1607.  If  there  is  not  the 
concurrence  of  the  charge  *^de  conserver,'*  and  that  **de  rendre,"  there  is  at  least 
the  charge  **de  rendre;**and  that  of  itaelf,  according  to  our  law,  as  we  have 
endeavored  to  show,  condemns  the  disposition  as  unlawful. 

We  have  already  ahown,  that  the  series  of  substitutions  presented  in  the  limi- 
tation of  the  estate  to  truatees  and  their  successors,  were  prohibited  by  article 
1507.  We  have  mIso  endeavored  to  show,  that  the  several  bequests  to  each  of 
the  slaves,  of  their  freedom,  their  passage  to  Africa,  and  the  pecuniary  legacy « 
were  also  in  violation  of  the  same  law,  viz :  the  article  1507.  fiut  there  ia 
another  reaaon  why  these  last  dispositions  cannot  be  executed.  The  trusteea 
are  ordered  to  hold  the  plantation  and  slaves,  and  all  other  property  of  the  estate, 
to  receive  the  revenues,  reap  the  fruits,  and  thus  accumulate  a  fund  to  defray 
the  expenses  of  this  scheme  of  emancipation  and  colonization.  The  means  are 
to  be  raised  through  the  agency  of  the  trust  estate.  We  have  already  seen, 
that  the  trust  estate  must  fall  by  virtue  of  the  prohibition  of  article  1507.  The 
means  which  it  was  intended  to  supply  cannot  be  supplied;  and  the  end  necea- 
sarily  fails  of  accomplishment.  There  is  a  necessary  and  indissoluble  connection 
between  the  contrivance  which  was  designed  to  furnish  the  means,  and  the  end 
to  be  accomplished.  You  cannot  destroy  the  former,  without  also  defeating  the 
latter. 

Nor  was  the  contrivance  of  the  trust  estate  more  than  adouate  to  the  supnly 
of  means  for  the  accomplishment  of  the  objects  contemplated  in  the  will.  Be- 
aides,  the  other  stupendous  schemes  attempted  to  be  executed,  the  emancipation 
aod  colonization  of  so  lar^e  a  number  of  slaves,  of  itself  requires  immense 
resources.  There  are  several  hundred  slaves;  each  slave  is  entitled  to  $100  and 
the  passage  to  Africa.  The  mere  passage  money  and  outfit  of  so  many  slaves 
amount  to  a  vast  sura.  Besides,  the  value  of  the  slaves  themselves  is  to  be  taken 
from  the  estate,  and  yet  other  immense  and  expensive  schemes  are  to  be 
accomplished.  The  emancipation  induces  heavy  liiibilities,  for  which  there  are 
no  means  provided,  except  through  the  agency  of  the  trust  estate. 

Aiccording  to  law,  slaves  cannot  be  emancipated  except  upon  the  execution  of 
bonds  by  mevr  masters,  with  good  and  auflicient  security  to  the  amount  of 
$1,000  tor  each  slave,  conditioned  that  said  slaves  depart  permanently  from  the 
State,  within  one  month  after  their  emancipation.  Bui.  &  Cur.  Dig.,  430. 
Acts  of  1830  and  1831. 

Slaves  of  extraordinary  merit,  such  as  have  rendered  important  or  valuable 
services  to  tlieir  masters,  or  mistresses,  or  to  the  State,  do  not  come  within  this 
rule.  But  this  exception  evidently  does  not  apply  to  large  bodies  of  slaves  taken 
from  several  plantations.  It  only  applies  to  individual  instances  of  rare  merit,  to 
be  established  by  the  most  incontestible  evidence  to  the  satisfiiction  of  the  police 
jury.  The  emancipation  of  the  great  masa  of  the  slaves  under  considerstaon  must 
be  governed  by  the  general  rule,  and  bonds  and  security  must  be  given.  The 
trustees  then  must  give  bond  with  good  security  to  the  amount  of  several  hundred 
thousand  dolbirs.  Of  course,  they  cannot  §^ve  such  bonds  and  furniah  security 
without  correspondent  means ;  and  we  have  already  shown,  that  the  contrivance 
of  the  testator  to  provide  those  means  has  wholly  fiiiled. 

Again,  emancipation  necessarily  imports  an  obligation  on  the  part  of  the  per- 
son  granting  it,  to  provide  for  the  subsistence  of  the  slave  emancipated,  if  he 
should  be  unable  to  support  himself.  L.  C.  188.  This  obligation  certainly 
wonM  fidl  upon  the  trustees  if  the  emancipation  takes  place  here,  although  the 
alaves  may  have  emigrated  to  Africa.  The  act  being  done  here.  aD  the 
tions  which  our  laws  attach  to  it  necessarily  arise. 
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Heirs  of         According  to  the  scheme  of  the  will,  we  cao  easily  pensive  whence  the 
Ukjidkiuoii    means  to  meet  these  vast  liabilities  were  to  proceed:  to  wit,  fiom  the  accnnmlB- 
jl^f_       tion  of  the  revenues  of  the  plantations  and  city  property  during  a  long  period, 
.in  the  hands  of  the  trustees.     But  there  are  no  trustees;  there  is  no  tmat 
estate;  and  there  is  no  accumulation  of  revenues  to  take  place,  according  to 
the  provisions  of  the  will.     The  contrivance  of  the  will  to  provide  meana  in 
that  manner  has  wholly  failed,  as  being  an  unlawful  disposition ;  the  end,  there- 
fore, it  seems  to  us,  must  follow. 

Your  honors  will  not  endeavor  to  do  that  in  a  lawful  manner,  which  the 
testator  endeavored  to  do  in  an  unlawful  manner  and  has  fiuled  to  accomplish* 
bya*eason  of  the  illegality  of  his  mode  of  proceeding. 

Before  we  dismiss  this  subject  of  substitution,  we  wiD  say  a  few  words  in 
relation  to  a  common  idea  which  prevails,  that  our  law  does  not  prohibit  a  trust 
uncoupled  with  an  interest.  To  apply  the  doctrine  to  the  case  before  as,  it  may 
be  said  that  the  trustees  have  no  interest,  only  a  naked  trust;  and  that  such  m 
disposition  is  not  prohibited. 

Now,  we  believe  it  to  be  a  sound  rule  of  interpretation,  that  wherever  a  law 
establishes  a  general  rule,  and  then  enumerates  certain  cases  and  excepts  thenu 
out  of  the  operation  of  the  general  rule,  that  all  cases,  which  the  language  of 
the  genera]  rule  embraces  within  its  purview,  and  which  do  not  fidl  within  the 
enumeration  of  excepted  cases,  must  be  controlled  by  the  general  rule.  The 
law  prohibits  slljidei  conunissa.  The  case  of  a  trust  uncoupled  with  an  interest 
does  not  come  within  tlie  excepted  cases  enumerated.  As,  for  instance,  wfaea 
property  is  given,  for  life,  to  A,  to  receive  and  accumulate  the  proceeds  during 
life,  and  at  his  death  to  deliver  both  the  property  and  its  proceeds  to  B,  we  have 
Ajidei  coTiunissumj  or  trust  in  A,  uncoupled  with  an  interest;  for  he  takes  no 
profit  whatever.  There  is  a  naked  trust  in  him  for  the  benefit  of  B,  who  enters 
upon  the  enjoyment  at  his  death.  The  case  presents  a  fidei  eommismm  fairly 
within  the  purview  of  the  general  rule ;  and  the  fact  that  the  trust,  or  fidei 
commissum  is  uncoupled  with  an  interest,  does  not  bring  it  within  any  exceptbn; 
it  must  be  deemed  then,  to  be  within  the  general  rule.    - 

Admit,  for  one  moment,  that  the  article  1507  does  not  prohibit  a  trust  uncoupled 
with  an  interest,  and  observe  the  consequence.  There  is  nothing  to  prevent  a 
man  from  controlling  his  estate  forever ;  as  thus,  for  instance,  he  gives  his  estate 
to  A.  for  life,  to  receive  the  revenues  and  hold  them  also  during  life ;  at  his 
death  to  deliver  the  estate  and  accumulated  revenues  both  to  B,  who  also  is  to 
hold  the  estate  and  the  sums  of  money  transmitted  by  A,  during  his  life,  receive 
the  revenues  from  them,  and  accumulate  them  during  his  life,  and  to  deliver  the 
whole  at  his  death  to  C,  who,  in  like  manner,  is  to  receive,  accumulate  and 
transmit  to  D,  and  so  on  ad  finitum»  Each  legatee  or  successor  to  receive  and 
hold  and  accumulate  during  his  life,  and  transmit  at  his  death  to  a  successor. 
Each  person  called  to  the  estate  takes  a  trust  uncoupled  with  an  interest,  and 
yet  a  perpetuity  is  created.  The  only  eflfect  of  excluding  all  interest  in  the 
trustees  is.  not  only  to  tie  up  the  estate  forever,  but  also  its  proceeds.  The 
mischief  is  evidently  greater  than  if  the  trust  were  coupled  with  an  interest. 
Such  a  disposition  clearly  cannot  be  permitted^  and  yet  there  is  nothing  in  our 
law  to  prevent  it  except  the  article  1607.  If  that  law  does  not  prohibit  a  fidei 
commitsum  uncoupled  with  an  interest,  the  disposition  above  suggested  may 
be  lawfully  made.  All  that  the  testator  has  to  do  to  accomplish  it,  is  to 
designate  the  successive  trustees  A.  B.  C.  &c.,  in  such  a  manner  that  there 
will  always  be  in  esse^  at  the  determination  of  each  life,  a  person  who  can  be 
identified  as  the  devisee  designated  by  the  will.  This  can  be  easily  done ;  for 
instance,  the  estate  may  be  thus  limited  to  the  mayor  of  a  city  and  his  successota 
in  office. 

One  word  more.  If  the  limitation  to  the  trustees  and  their  successors  is 
void  as  a  series  of  substitutions,  it  strikes  with  nullity  every  disposition  depend- 
ent on  it :  that  for  the  emancipation  of  slaves  as  well  as  others.  A  substitution 
is  one  of  those  dispositions  ^^qtuie  vitiantur  et  vitiarU  ;**  it  is  not  only  void  itself 
but  communicates  its  vice  to  every  disposition  connected  with,  and  dependent 
upon  it.  Remote  beneficiaries,  to  whom  the  testator  designed  to  convey  his 
bounty,  lose  the  benefits  intended  for  them,  under  the  pen^y  which  the  biw 
has  denounced  against  the  corrupt  channel  through  which  that  bounty  is  to  bo 
communicated.    5  Toullier,  12,  1.3.  * 

Therefore  we  have  labored  so  diligently  to  show,  not  only  that  the  lunitafwo 
of  the  estate  to  the  trustees  and  their  successors  is  void,  but  that  it  is  a  aeriea 
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of  sabetitutioDS*  and  void  on  that  particular  ground ;  believing  that  if  we  make    _^''^  ^' 
good  that  point,  aU  the  dispoaitions  in  favor  of  the   beneficiaries  of  the  trust,  or    HaKDaaaoa 
}(lei  cammissum,  whether  in  themselves  lawful  or  unlawful  must  be  set  aside.  Bost. 

There  is  anothe/  point  to  which  we  must  call  your  attention.  It  is  evidently^ 
the  intention  of  the  will,  that  all  the  offspring  of  the  slaves  born  after  the  expi- 
ration of  five  yeai's  afVer  the  death  of  the  testator  shall  remain  upon  the  planta- 
tioos  on  which  they  may  be  found,  in  some  peculiar  modification  of  slavery, 
which  is  attempted  to  be  described  by  the  use  of  the  word  ^^apprenticeship. ^"^ 
The  force  of  this  term,  in  the  connection  in  which  it  is  thus  used,  is  not  very 
clear,  but  it  evidently  means  some  kind  of  slavery ;  for  the  will,  after  having  pro- 
vided for  the  transportation  of  the  old  stock  and  those  bom  within  the  first  five 
years  to  Africa,  uses  the  fullowing  language:  ^*so  as  that  at  the  end  of  twenty- 
five  years  from  my  death  there  will  not  be  upon  any  of  my  estates  any  other 
slaves  but  the  apprentice  children ;"  and  then  goes  on  to  provide  that  these  appren- 
tice children  and  those  of  the  old  stock  who  refuse  to  go  to  Africa  shall  **be 
strictly  under  the  management  of  the  overseer;"  *'the  whole  to  be  considered 
as  apprentices,  and  their  labor  to  be  applied  to  the  general  good  of  my  (his) 
succession.*' 

They  are  to  remain  on  the  plantation  under  the  control  of  an  overseer,  and 
their  labor  is  to  be  applied  to  the  general  good  of  the  succession.  There  are  to 
be  no  other  slaves  on  the  several  plantations  but  the  apprentice  children  and 
those  of  the  old  stock  who  may  refuse  to  go  to  Africa.  Of  course,  then,  the 
apprentice  children  are  to  be  slaves,  and  to  be  employed  on  the  several  planta- 
tions for  tlje  account  of  the  succession.  But  if  their  parents  are  deemed  to 
*  take,  by  the  will,  a  vested  right  to  their  freedom  at  a  future  time,  in  other  words, 
to  be  made  staiu-liben,  the  disposition  by  which  the  children  are  to  work  on 
the  several  plantations  during  all  their  lives  for  the  general  good  of  the  succes- 
sion, is  repugnant  and  contradictory  to  that  providing  for  the  emancipation  of 
the  parents.  The  parents  cannot  have  a  right  to  freedom  at  a  future  time,  and 
yet  the  children  bom  afler  the  vesting  of  that  right  be  subjected  to  slavery.  L. 
C.  196. 

Here  we  have  two  opposite  and  repugnant  intentions  of  the  testator,  and 
there  is  no  rule  of  interpretation  by  which  we  can  reconcile  them,  or  give 
the  preference  to  either.  Even  article  1716  of  the  Code,  which  provides  that 
in  cases  of  repugnancy  of  two  dispositions  of  a  testament*  the  first  must-give 
way  to  the  last,  affords  us  no  assistance  whatever  in  the  solution  of  the  diffi- 
culty; for,  both  the  dispositions  are  found  in  the  same  sentence,  and  neither 
can  have  the  preference  from  its  position.  Or,  if  either  have  a  preference,  the 
disposition  which  fixes  the  condition  in  slavery  actually  has  it,  for  that  is  writ- 
ten last  in  the  sentence. 

If  the  two  dispositions  be  repngoant,  snd  the  court  can  give  no  pfefereoce  to 
either,  both  most  be  set  aside  for  uncertainty. 

Again,  if  the  parents  are  slaiU'liberi,  we  get  into  another  difficulty.  The 
children  bora  after  the  death  of  the  testator  must  be  either  slaiu-liberi  from 
their  birth,  or  slaves.  If  they  are  decided  to  be  stalu-liheiij  the  patent  inten- 
tion of  the  will  is  violated.  Moreover,  they  cannot  be  emancipated  without 
being  sent  out  of  the  country,  as  we  have  already  seen  by  reference  to  the  acta 
of  1830  and  1831,  and  not  a  dollar  is  provided  for  the  purpose  of  sending  them 
away.  They  cannot  be  removed  and  colonized  without  money ;  and  there  is  no 
money.  And  if  the  children  are  slaves,  the  parents  being  statu-liberi,  we  have 
a  state  of  ^ings  which  the  law  does  not  permit.  The  children  of  a  statu-liber 
cannot  be  slaves.  So  that  if  the  parents  are  statu-liberi,  whether  their  children 
follow  their  condition  or  not  the  law  is  violated.  Whether  we  take  either  horn 
of  the  dilemma  we  encounter  a  legal  impossibifity. 

We  therefore  conclude:  Ist.  That  there  is  a  series  of  substitutions  in  the 
limitation  of  the  estate  to  trustees  and  their  successors,  which  is  null  itself,  and 
imparts  the  same  vice  to  every  disposition  in  favor  of  the  benefici  ries  of  the 
trust,  whether  direct  or  remote.  2d.  That  the  disposition  for  the  emancipation 
of  the  slaves  is  dependent  upon,  and  intended  to  have  effect  only  through,  the 
series  of  substitutions  above  mentioned,  and  is  therefore  affected  by  the  penalty 
which  the  law  has  denounced  against  all  substitutions  and  the  dispositions 
dependent  on  them.  3d.  That  the  disposition  for  the  emancipation  of  the 
slaves  must  fidl  with  the  trust  estate,  for  want  of  means  to  carry  it  into  effect, 
the  contrivance  to  provide  the  means  having  fiiiled  by  reason  of  its  illegality ; 
4th.  That  the  disposition  for  the  emancipation  of  the  slaves  is,   itself*  a  fidei 
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Hiiiu  07  commissum  within  the  meRDing  of  article  1507  of  the  Civil  Code,  and  tfaerefiire 
Hkrdersoii  y^Qi^^  5|;1j.  That  the  provisions  of  the  wiJl  with  regard  to  the  slaves  are  nail  and 
RoflT.        ^^^  ^^  uncertainty  and  impossibility  of  execution. 

P.  Souli^  for  defendants. 

The  judgment  of  the  court  {Ro9t,  J.  recusing  himself  on  account  of  interest,) 
was  pronounced  by 

Slidell,  J.  In  the  first  article  of  the  will*  the  testator  names  three  persons 
as  his  testamentai'y  executors.  In  the  second,  he  directs  that  in  the  event  of 
their  absence,  resignation,  or  death,  their  places  are  to  be  filled  by  one  or  two 
commissioners  to  be  appointed  by  the  Governor  of  the  Stale,  and  any  one  of 
the  Judges  of  the  Supreme  Court  and  the  Judge  of  the  First  Judicial  District 
Court,  or  any  two  of  them.  The  commissioners  are  to  have  a  yearly  salary  of 
fifteen  hundred  dollars  each;  they  may  be  dismissed  by  any  two  of  the  judges 
for  criminal  conduct ;  they  are  to  keep  a  set  of  books,  to  be  examined  and 
approved  annually  by  any  two  of  the  judges.  In  the  thii-d  article,  he  directs 
that  his  estate  is  not  to  go  into  court  except  for  the  purpose  of  probating  the 
wills,  and  that  every  thing  belonging  to  his  estate  is  to  be  continued  and  con- 
ducted as  it  may  be  found  at  his  death.  He  orders  the  executors  or  commis- 
sioners to  keep  on  each  of  his  plantations  a  skilful  and  humane  superintendant. 
He  gives  instructions  for  the  food,  treatment  and  discipline  of  the  negroes.  In 
the  sixth,  seventh  and  eight  articles,  he  directs  the  gradual  liberation  of  his 
slaves.  In  the  ninth,  he  says:  **The  Bestrehan  estate  is  to  remain  forever  as  a 
part  of  my  succession ;  and  at  the  end  of  twenty -five  years  from  my  death,  it 
must  be  laid  out  into  a  city  to  be  named  Destrehan.'*  In  the  tenth,  he  says  : 
'*  Four  acres,  including  the  back  and  front  garden,  running  back  with  parallel 
lines  to  the  lakes,  with  all  the  dwellings,  are  to  remain  as  one  lot,  with  a  good 
street  and  buildings  on  each  side  of  the  street."    In  the  eleventh,  he  says :  **  All 

*Thit  is  my  lut  olographic  will  iDd  testamentr  made  and  done  at  the  city  of  New  Orleana, 
tfaia  1st  day  of  August,  1837,  io  the  prcseoce  of  the  »lmigbty  and  eternal  God,  I  hambly  and 
solemnly  approach  the  throne  of  grace,  hoping  that  through  our  Lord  Jesus  Christ  forgiveDen 
of  all  my  sins.  Amen. 

Art.  1st.  I  nominate  and  appoint  Stephen  Henderson^  Jr.t  Jonathan  Montgomery^  and  P. 
A.  Rottt  Esqrs  ,  to  be  my  testamentary  executoi s. 

2d.  In  their  absence  from  the  United  States^  resignatioD  or  death,  that  their  places  is  to  be 
filled  by  one  or  two  commissioners  as  the  case  may  bcr  and  requires  the  oommissiooeni  to  ba 
appointed  by  the  governor  of  the  State,  and  any  one  of  the  Judges  of  the  Supreme  Court, 
and  the  judge  of  the  First  Judicial  District  Court,  or  any  two  of  them  to  make  the  appoint- 
mentof  the  commissioners,  who  will  be  entitled  to  a  yearly  salary  of  fifteen  hundred  dollars 
each.  There  is  no  commissioners,  however,  to  be  appointed  nntu  the  death  or  resignation 
of  two  of  the  testameutary  executors,  who  will  be  entitled  to  the  same  salary,  say  fifteen 
hundred  dollars  per  annum,  and  when  it  becomes  necessary  to  appoint  one  or  more  oommia- 
sionei%,  the  first  must  always  be  a  Scotchman,  and  lastly  when  the  whole  three  has  to  be 
appointed  bv  the  ofiicers  of  the  State,  one  of  which  number  must  always  be  from  my  natira 
country.  Tney  must  be  moral,  correct,  honest  and  intelligent  Ben,  and  under  a  good  charac- 
ter. Any  two  of  the  judges  can  dismiss  them  for  any  great  or  strong  presumptive  crime. 
They  must  keep  an  office  and  employ  a  clerk  at  a  salrry  of  fifteen  hundred  dollars  per  annum. 
He  must  keep  a  set  of  books  and  accounts,  which  must  be  examined  and  approved  annually 
by  any  two  ot  the  judges. 

Art.  3  My  estate  is  not  to  go  into  court  except  for  the  purpose  of  probating  and  of  openhsff 
of  the  wills,  having  no  forced  heirs,  but  every  thing  bebngingto  my  estate  is  to  be  continued 
and  conducted  as  it  may  be  found  at  my  death.  The  executors  or  commissioners  to  keep 
upon  each  plantation  a  good  planter  and  a  man  of  humanity.  He  must  not,  under  no  cir- 
cumstances, treat  the  blacks  with  cruelty,  but  on  the  contrary  with  kindness ;  and  they  must 
allow  for  every  grown  person  that  labors,  three  pounds  of  good  beef  or  pork  per  week,  and 
in  that  proportion  for  all  the  young  ones.  There  must  be  strict  discipline  and  good  order 
kept  amongst  all  the  negroes,  and  in  all  their  quarters.  I  have  idways  considered  this  allow- 
ance, with  what  they  made  upon  their  own  patch  of  ground,  which  must  be  allowed  to  all 
those  that  labor,  as  an  abundance;  more  particularly  so  if  they  get  as  much  good  fresb  corn- 
meal  as  they  stand  in  need  of.  This  treatment,  in  my  tumble  opinion,  places  the  Mack  in  a 
much  more  and  happier  situation  than  many  of  the  lower  cnrder  who  has  to  labor  in  Soxope, 
or  even  in  the  Eastern  States.  I  have  always  treated  my  blacks  with  much  indulgence, 
and  even  personal  kindness. 

Art.  4.  I  have  always  been  opposed  to  slavery,  but  as  it  is  a  property  recognized  by  the 
Constitution  of  the  United  States,  to  take  that  away,  you  would  at  once  destroy  the  greatest 
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my  rea]  estate  in  the  city  to  remain  apon  ground  rent,  and  no  leaae  to  exceed     Heirs  or 
twenty- five  yean  in  time.     AJl  the  stocks  to  be  sold  in  ten  years  from  my  «. 

death."  ^*^^- 

In  the  twelfth  article,  he  bequeaths  to  his  brother  Jckn  Henderson^  or  his 
heirs,  if  he  be  dead,  two  thousand  dollars  per  annum ;  a  like  amount  to  Arm  Hen- 
derstm  or  her  heirs,  to  Stephen  Henderson  or  his  heirs,  to  the  children  of  George 
Henderson  or  his  heirs ;  two  thousand  dollars  annually  to  the  poor  of  New 
Orleans,  to  be  distributed  by  persons  appointed  for  that  purpose  by  the  governor, 
&c.;  two  thousand  dollars  per  annum  to  the  poor  of  Dunblane,  in  North  Britain. 

In  the  thirteenth  article  he  says:  **  When  funds  can  be  spared  after  twenty 
years,  I  wish  a  large  manufactory  of  negro  shoes  and  coarse  clothes  to  be  erected 
at  Destrehan,  under  the  direction  of  experienced  workmen  from  Scotland. 
Destrehan  city  must  be  incorporated  by  an  act  of  the  Legislature.  If  these 
manufactories  are  well  conducted,  it  will  be  the  means  of  doing  much  good  to 
the  country,  and  give  employment  to  a  great  many  of  the  poor,  and  it  will  no 
doubt  be  the  means  of  stimulating  a  great  many  of  the  young  men  to  exert  them-  t. 
selves,  because,  by  perseverance  and  industry,  they  see  what  can  be  done." 

In  the  fourteenth  article  he  directs  **that  after  the  first  five  years  the  execu- 
tors will  divide  the  folk>wing  sums  amongst  the  four  following  congregations,  say, 
C]app*s  Church,  two  thousand  dollars ;  Catholic  Catbedrel,  two  thousand  dollars; 
the  English  Church  on  Canal  street,  two  thousand  dollars ;  and  the  church  com- 
menced by  Mqffiiy  two  thousand  dollars;  and  to  the  Orphan  Boys,  two  thousand 
dollars ;  and  to  the  Female  Orphan  Society,  tanro  thousand  dollars ;  the  legacies 
to  the  four  churches  is  only  to  remain  and  be  payable  for  five  years,  but  all  the 
others  so  &r  named  are  Xo  be  perpetual.  Two  thousand  dollars  per  annum  to 
the  Charity  Hospital.  Five  hundred  dollars  per  annum  to  the  Firemen's  funds." 

In  the  fifteenth  article  he  says :  **  I  wish  a  chapel  or  church  to  be  erected 

and  belt  regiilated  govemntf  at  now  in  the  Old  or  New  World.  Therefore,  all  attempts  made 
bv  the  fanatio  or  miiji?uided  people  that  is  going^  ^bout  and  preaching,  like  evil  spirits,  against 
slavery,  tarns  the  heads  of  the  nntbrtanale  negroes,  and  prepares  them  for  the  commission 
of  every  kind  of  crime,  which  compels  their  masters  to  limit  tiie  very  liberty  which  they 
formerly  awarded  to  them.  In  a  great  moral  point  of  view  a  good  master  oaght  to  be  as  care- 
ful of  his  slaves  as  be  is  of  his  own  family.  All  those  who  forget  tiiis  daty  has  mach  to 
account  for ;  but  I  am  decidedlv  opposed  to  the  people  of  any  oiber  State  or  country,  inter* 
fering  in  any  manner  with  our  domestic  concerns. 

Art.  5.  There  must  be 'written  rules  fur  the  government  of  all  my  slaves  upon  all  of  my 
diflerent  estates.  They  are  not  to  be  taken  out  to  work  until  nearly  sunrise  in  the  morning, 
nor  are  they  to  be  kept  in  the  field  longer  than  half  an  hoar  after  sundown  in  the  evening. 
Sunday  is  to  be  a  day  of  rest  upon  all  my  plantations,  except  the  people  who  may  choose 
to  woAl  upon  their  own  piece  of  ground,  or  to  be  paid  for  their  labor  by  their  overseer,  but 
under  no  circamstance  are  Ihey  to  be  permitted  to  leave  their  respective  camps  without  per- 
mission from  their  overseer.  It  is  deariy  understood,  however,  that  during  the  time  that  thev 
•re  engaged  in  taking  off  the  aogar  and  ooltoo  crops,  they  are  to  work  as  they  formerly  did; 
because,  by  their  care  and  labor  every  thing  is  to  be  made,  and  by  that  the  comfort  of  them- 
selves and  others  are  to  be  secured. 

Art  6.  All  the  children  that  is  bom  five  yean  after  my  death,  if  females,  are  to  be  free  at 
the  age  of  twenty  years,  and  male  children  at  the  age  of  twenty-five ;  and  at  the  end  of  the 
five  years  as  aforesaid  there  may  be  drawn  by  lot,  out  of  all  the  slaves  ten,  five  females  and 
five  males  who  will  be  furnished  with  a  free  passage  to  our  settlement  in  Africa,  and  one 
hundred  dollars  each ;  but  they  must  go  of  their  own  free  will,  and  to  return  to  slavery,  if 
ever  they  return  back  to  this  country.  At  the  end  of  ten  years  twenty  may  be  emancipated 
in  the  same  manner  as  the  first  five  ;  and  in  twenty-five  years  all  the  first  bom  free  mi^y  be 
sent  off  with  the  entire  remainder  of  the  old  stock  that  is  willing  to  go,  so  as  that  at  the  end 
of  twenty-five  years  from  my  death,  there  will  not  be  afM>n  any  of  my  estates  any  other  slaves 
bat  the  apprentice  children.  And  if  the  other  slaves  did  not  wish  to  go  to  Africa*  they  will 
remain  upon  their  respective  plantations  upon  which  they  reside  as  apprentices,  and  to  be 
provided  for  accordingly,  but  to  be  strictly  under  the  management  of  the  overseer,  as  well  as 
aU  their  off'spring,  the  whole  to  be  considered  as  apprentices,  and  their  labor  to  be  applied  to 
the  general  good  of  all  the  affairs  of  my  succession. 

Art.  7.  It  must  be  clearly  understood,  that  the  benefit  now  granted  to  my  slaves  it  not  to 
extend  to  a  murderer  or  thief,  or  a  confirmed  runaway,  or  for  any  other  high  crime  that  can  be 
legally  proved  before  the  executors  or  the  commissioners,  which  the^  have  been  guilty  of;  but 
at  the  same  tijne  I  wish  the  negroes  to  have  a  fair,  jast  sod  imparnal  trial,  the  same  in  point 
of  Udtt  as  if  they  were  tried  before  a  jodidal  tribonsL 
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or      vpr»  the  upper  eomer  «f  the  fcor 
•eot  for  from  DnoMane  or  lU  n^^it- 


♦- 


B^^r.        g,^  biMiie  for  tbe  miiii^ter  to  be  erected  «paa  cbe 

•cm  kot:  there  mfast  ako  be  b  amJI  Itfwae  for  the  fwimrtna  of  die  poor  of  the 
towo,  over  wIik-H  the  iniaiMer  miut  preade.** 

Lb  t}»e  ■eveoteeuth,  he  chongca  the  BBHie  of  the  fmw id  dij 
hfto  to  DuDlylBiie. 

The  provisaoof  io  tl*e  wiD  for  liyiiig  ovi  one  of  hii 
tweotj'five  }  ean  into  a  ciXy  to  be  called  DwiblBBe,  and 
tory  io  it,  are,  in  uiv  of^iniuo,  aa  attempt  to  perpefaate  ha 
the  policy  of  the  law.  It  most  be  c4«erved,  that  die  fntare  dly 
from  hia  luccessiua,  but  to  leinaio  forever  a  part  of  it.  If  he  had  beqwrathrd 
the  De«tretiaji  pbntau»n  to  a  cuntemplBted  charilible  corpoiatioii,  sot  in  ecset 
bet  thereafter  to  be  incorporated*  then  the  dispoaitioa  would  hare  been  fike  that 
io  AfyZ»€*f  cBje.  But  here  die  fotiire  city  waa  to  mBaia  in  hia  fseceaaoB. 
What  be  nys  of  an  iocoqioratiunieeins  to  me  to  be  in  <|iiite  another  aenae.  It 
waa,  that  an  act  of  incorporatioo  for  the  porpuaea  of  munidpal  gpyermneat 
ffboold  be  obtained.  A  number  of  TiOa^ra  ask  the  Legiofatnre  to  iBootporato 
them  Bf  a  ciiy,  and  the  Le|nalatiire  doea  so.  What  ia  the  effect  of  waA.  bb 
incorpontioo  ?  A  mere  prorisioo  for  the  parposea  of  monicipal  goremiiieiit. 
The  ianda  and  the  housea  remain  die  property  of  the  respectiTe  viDigerB.  So 
here,  the  rarcessioo  of  Hendtrgtm  would  still  remain  the  owner  of  the  Deatre- 
han  lands  after  the  city  of  Dunblane  was  established  upon  them  and  ioeorpo- 
rated.  The  rents  of  the  tenements,  die  products  of  the  contemplated  masn- 
fiictory,  the  fruits  of  the  soil,  would  have  stifl  belonged  to  his  snccesaion,  and 
been  collected  and  gathered  by  his  executors.  Tliere  is  not  a  word  in  the  w9i 
that  takes  the  ownership  of  the  proposed  city  out  of  his  succession.     Bat  dm. 


Art.  8.  Some  uTaneeinent  must  be  made  with  Henry  Doyai^  who  ii  ooe-hftlf  owner  of 
the  Mount  ^ciuniiifl  piaiitatiou  and  ilavea,  by  selliug  tl>e  Und  to  Mm  at  the  end  of  the  fint 
five  years,  be  in  the  meaijiiiue  must  liquidate  his  aci'ouijt  at  bis  leisure,  paytoj^  no  more  inte- 
rest upon  any  balance  that  tuay  be  due  to  my  estate  than  six  per  cent  jper  annum.  The 
nctrrocs  apoo  the  Houmas  estate  to  be  emancipated  upon  tlie  same  oouditions  as  those  npoa 
the  other  plantations,  one-half  of  th«.*m  being  already  my  property,  Mr.  Doyai  wooid,  no 
doubt,  make  an  airrceroent  with  the  executo»«  for  those  belonging  to  htm.  BvervthiD^,  hour- 
ever,  most  be  settled  witii  Mr.  Doyal  within  ten  years  after  iny  death.  He  has  been  a  faitfa- 
fol  a^ent  and  partner  in  the  uianaftement  of  these  estates,  I  tlierefore  recommend  faim  to  the 
indalgence  and  notice  of  the  exe<rutors. 

Art  9.  The  Destrehan  estate  is  to  remain  fiirever  as  apart  of  my  snouessioo;  and  at  the 
end  cX.  twenty-iive  years  from  my  death,  it  most  be  laid  out  into  a  city  to  be  named  Destreban. 

Art.  10.  Four  acres,  incladine  the  back  and  front  gtirden,  ranning  back  with  parallel  fines 
to  the  lakes,  with  all  the  dwellings  to  remsin  as  cue  k>t,  with  a  good  street,  and  boildinga 
upon  each  side  of  said  street. 

Art.  11.  All  my  real  estate  in  the  city  to  remam  upon  groandrent,  and  no  lease  to  exceed 
twenty-five  yesrs  in  time,  all  the  stocks  to  be  sold  in  ten  years  from  my  death. 

Art.  12.  I  leave  the  following  legacies,  having  no  forced  heirs,  to  my  brother  Jokn  Hender- 
s^n,  or  to  his  heirs,  if  dead,  two  tlioosaud  dollars  per  annum,  and  to  be  paid  upon  due  prool^ 
and  to  the  proper  person  authorized  to  reocive  the  same,  say  #2000.  Ditto  two  thousand  dollars 
to  my  sister  A  nn  Henderton,  or  to  her  heirs,  and  to  be  paid  upon  the  same  terms  and  oondi> 
tions,  say  t&OOO.  Two  tliousand  dollars  to  my  nephew,  Stephen  HendertOHj  Jr.,  or  to  hia 
heirs,  if  dead,  and  upon  the  same  terms  as  to  the  family  of  Jokn  JlenderBon,  say  99000  Two 
thousand  to  the  children  of  my  late  nephew  Geo,  Hendetton  or  to  their  heirs,  and  on  the  aame 
conditions,  say  i'2000.  Two  thousand  dollars  to  be  paid  annually  to  the  poor  of  the  parish  of 
Orleans,  to  be  distributed  by  persons  appointed  for  that  purpose  by  the  governor,  one  of  the 
Judges  of  the  Apreme  Conit,  and  the  jadge  of  the  Court  of  Probates  for  tlie  parish  of 
Orleans,  #2000.  Two  thousand  dollars  per  snuum  to  be  paid  to  the  poor  of  the  town  of  Dun- 
blane, in  Pertshire,  North  Britain ;  this  sum  to  be  divided  by  the  resident  minister  of  the 
Presbyterian  church,  and  to  the  two  highest  civil  ofiicers  in  the  town  to  be  paid  upon  due 
proof  of  their  acceptance  of  the  trust,  sa^  92000.  Two  thousand  dollars  lor  the  erection  of  a 
school  house  in  the  town  of  Dunblane,  for  ten  years  only,  and  for  the  purpose  of  edacattnfr 
of  the  poor,  this  being  the  place  of  my  birth.  I  feel  no  obligation,  however,  for  Uiese  acts  of 
charity.  It  is  only  done  to  help  the  poor,  who  like  myself  may  be  thrown  upon  the  world 
without  a  penny  or  a  friend.  My  greatest  object  is  to  do  the  greatest  quantity  of  good,  and 
to  the  greatest  number  of  persons  and  to  the  poorest  people.  I  shall  leave  the  world  with- 
out regret,  believing  that  I  shall  go  to  a  better  and  happier  one,  and  Ood  grant  that  til  \ 
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if  carried  into  eflTect  it  takes  it  out  of  commerce  forever,  is  indisputable.  He 
expressly  orders,  **  it  is  to  remain  forever  as  a  part  of  my  succession.**  The 
executors  might  lease,  but  could  not  sell.  In  this  particular  tlie  provision  is  not 
peculiar.  His  intention  was  the  same  as  to  his  real  estate  in  the  city.  It  was 
to  remain  upon  ground  rent,  and  '*no  lease  to  exceed  twenty-five  years  in  time." 
The  conclusion,  indeed,  from  the  entire  will,  is  irresistible,  that  the  testator 
desired  to  perpetuate  a  large  portion  of  his  succession,  and  that  this  was  the 
dominant  idea  under  which  it  was  composed. 

It  is  said  that  the  provisions  of  the  will  do  not  amount  in  law  to  a  substitution 
or  a  Jidei  comniissttm,  and  consequently  are  not  reprobated  by  law.  Conceding 
that  they  do  not  fall  technically  under  either  of  these  denominations,  still  they 
are  clearly  opposed  to  the  policy  of  our  laws  and  jurisprudence,  which  resists 
the  perpetuation  of  estates.  Their  spirit  is  to  prevent  property  from  being  tied 
up  for  a  length  of  time  in  the  hands  of  individuals,  and  placed  out  of  the  reach 
of  commerce.  It  it  would  be  illegal  for  a  testator  **  to  leave  his  property  to  any 
person  or  set  of  persons  with  the  charge  to  preserve  it,  and  to  transfer  it  at  their 
death  to  some  persons  designated,"  as  conceded  by  the  learned  counsel  in  his 
brief  a  fortiori^  is  it  unlawful  to  tie  it  up  in  the  hands  of  the  executors  and  com- 
missioners  forever. 

As  to  the  provision  in  the  fifteenth  article  for  tile  erection  of  a  chapel,  and  a 
house  for  the  minister,  his  salary,  &c.,  it  is  clear  that  this  provision  is  most 
intimately  connected  with  the  scheme  of  establishing  on  the  Destrehan  planta- 
tion the  town  of  Dunblane,  and  populating  it  with  workmen  from  Scotland,  aa 
directed  in  an  antecedent  part  of  the  will.  It  is  so  interwoven  widi  that  poition 
of  the  will  as  to  be  dependant  upon  it  and  legally  indivisible.  The  nuUity  there- 
fore, of  the  one  carries  with  it  the  nuDity  of  the  other.  It  is  impossible  to 
deduce  from  the  will  itself  the  conviction  that  the  article  in  question  would  have 
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kind  may  be  i^repared  for  this  last,  eternal  and  awful  chancre ;  as  it  ia  the  immatable  hiws  of 
Heaven  that  we  must  all  die,  let  us  be  ready  and  prepared  aa  nearly  aa  we  can. 

Art.  13.  When  fuada  nan  bo  B(>Rrd<I  after  twenty  years,  I  wish  a  laree  mannfactoiy  of 
negToe  shoes  and  coarse  clutlios  to  be  cet-tod  at  Ocstrehaii,  under  the  airection  of  experi* 
enced  workmen  from  Scotland.  Destrolmn  city  inost  be  incorporated  by  an  act  of  the  Legis- 
latore.  If  these  manufactories  are  well  cundnrtefl,  it  will  be  the  means  nf  doing  much  good 
to  the  country,  and  give  emplnynienv  to  a  Gri'eat  many  of  the  poor,  and  it  will,  uo  doubt,  be  the 
means  of  stimulating  a  great  maoy  nf  the  younir  men  to  exert  themselvei,  becauae  by  perse- 
Terance  and  industry  they  see  what  ran  be  done.  My  wlmle  family  may  be  considered  as  a 
family  of  drunkards,  and  tliis  misfortune  raiiit  have  come  upon  tlie  iide  of  my  father,  although 
that  he  was  an  antiquarian,  learned  and  intelligent,  yet  to  get  drunk  om;e  a  month  was  to  him 
a  jubilee.  My  mother  was  a  Drummond,  a  descendant  of  the  Mc'Oregors,  good  natured,  but 
without  much  capacity,  they  were  hono'able  and  high-minded  as  respects  their  interoourse 
with  others,  but  profligate  and  indolent  as  respects  the  management  of  tlieir  private  ooucems; 
being  poor  they  were  always  in  bankruptcy. 

Art.  14.  After  the  first  five  years,  the  executors  will  divide  the  following  suras  amongst  the 
four  following  oongregationa,  say,  Clapp's  Church  two  thousand  dollars ;  Catholic  Cathedral 
two  thousand  dollars ;  the  English  Church  in  Canal  street  two  thousand  dollars,  and  Uie 
church  commenced  by  Maffit  two  thousand  dollars;  and  the  Orphan  Boys  two  thousand 
dollars,  and  to  the  Orphan  Female  Society  two  thousand  dollars ;  the  legacies  to  the  tour 
churches  is  only  to  remain  and  be  payable  for  five  years ;  but  all  the  others  so  far  named  are 
to  be  perpetual.  Two  thousand  dollars  per  annum  to  the  Charity  Hoapital ;  five  hundred 
dollars  per  annum  to  the  Firemen's  funds :  this  last  class  of  people  are  much  exposed,  and 
ought  to  be  protected.  My  boose  furniture  and  plate  to  be  sold,  and  the  proceeds  applied  to 
the  erection  of  a  tomb  to  be  erected  over  my  grrave,  and  my  buiying  place  must  be  the 
Church  of  St  Charles,  and  to  be  interred  alongside  of  my  late  beautiful  and  accomplished 
wife  Zdia  D.  Henderton^  the  whole  to  be  surrounded  by  a  neat  iron  railing,  and  the  tomb  aa 
well  as  the  railing  to  be  kept  in  good  order  by  the  executors.  Afrs.  P,  A.  RoH  will  receive 
all  my  diamonds  and  Jewels,  that  belonged  to  her  late  sister,  giving  a  part  to  Mrt.  Marigny 
of  such  of  them  as  she  thinks  fit. 

Art.  15.  I  wish  a  chapel  or  church  to  be  erected  upon  the  upper  comer  of  the  four  acres 
lot,  and  a  Preabyterian  minister  to  be  sent  for  from  Dunblane  or  its  neighborhood,  at  a  mode- 
rate salary.  I  alao  wish  a  good  bouse  for  the  minister  to  be  erected  upon  the  lower  comer 
of  the  four  acres  lot.  There  must  also  be  a  small  house  for  the  education  of  the  poor  of  the 
town,  over  which  the  minister  most  preside. 

Art.  16.  All  my  debts,  if  any,  must  be  settled  and  liquidated  before  any  of  the  legacies  is 
paid.  There  must  be  no  exception  taken  to  this  wiU,  either  on  account  of  form,  writing  or 
spelling. 
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been  adopted,  if  the  testator  had  known  that  his  desire  with  regard  to  the  tovra 
and  manufactory  could  not  be  accomplished.  On  the  contrary,  the  opposite  con- 
clusion is  unavoidable. 

The  sixth  and  seventh  clauses  of  the  will  contain  provisions  respecting  the 
sending  of  his  slaves  to  Africa,  the  disposition  to  be  made  of  such  as  do  not  wish 
to  go,  &c.;  and  the  eighth  article  is  as  follows :  **  Some  arrangements  must  be 
made  with  Henry  DoyaU  who  is  one  half  owner  of  the  Mount  Houmas  planta- 
tion and  slaves,  by  selling  the  land  to  him  at  the  end  of  the  first  five  yean;  he, 
in  the  meantime,  must  liquidate  his  account  at  his  leisure,  paying  no  more 
interest  upon  any  balance  that  may  be  due  to  my  estate  than  six  per  cent  per 
annum ;  the  negroes  upon  the  Houmas  estate  to  be  emancipated  upon  the  same 
conditions  as  those  upon  the  other  plantations,  one-half  of  them  being  already 
my.  property.  Mr.  IhydL  would  no  doubt  make  an  agreement  with  the  execu- 
tors for  those  bekinging  to  him;  every  thing,  however,  must  be  settled  with  Mr 
Dayal  within  ten  years  after  my  death ;  be  has  been  a  faithful  agent  and  partner 
in  the  management  of  these  estates.  I  therefore  recommend  him  to  the  indul- 
gence and  notice  of  the  executors." 

The  court,  not  being  at  present  prepared  to  express  an  opinion  upon  the  testa- 
mentary provisions  as  regards  the  slaves  generally,  has,  under  the  written  agree- 
ment of  the  parties,  retained  that  portion  of  the  cause  for  further  consideration. 
But  whatever  may  be  our  conclusion  upon  the  general  question,  there  is  a  branch 
of  it  as  to  which  our  opinion  is  formed,  and  which  it  is  proper  to  act  upon  now, 
as  it  appears  from  the  statements  of  counsel,  the  distribution  of  a  large  amount 
of  funds  is  dependent  upon  it. 

JUr.  Doyal  has  protested  against  this  disposition  of  the  wiD ;  has  notified  the 
executors  of  his  refusal ;  dnd  has  appeared  in  this  suit  by  counsel,  (or  the  pur- 
pose of  resisting  this  interference  with  his  property. 


Art.  17.  Upon  mature  reflection  I  have  condnded  to  name  the  Deatrehan  plantatioo  when 
ft  is  incorporated  aa  a  city,  Danblane  in  place  of  Destrehau  aa  named  in  the  foregoing.  Am 
life  ia  uncertain,  I  will  aign  this  will  as  it  is  written,  in  bastes  and  add  a  codicil  to  it  hereafter, 
if  it  is  necessary  hereafter. 

New  Orleans,  1st  of  Aagnst,  1837.  (Signed^        S.  Henobrsov. 

Ne  varietur^  New  Orleans,  14th  March,  1838.  (Signed,)        J.  Bekmudez,  Jndf^e. 

Be  it  remetnbered,  that  on  the  iiflh  day  of  March,  one  thousand  eight  handred  and  thirty- 
eight,  Stephen  Henderwon  of  the  city  of  New  Orleans,  being  in  bis  house  in  Canal  street* 
sick  of  body,  but  sound  of  mind,  presented  to  the  undersigned  witnesses,  all  residing  in  the 
city  of  New  Orleans,  this  paper  which  he  had  caused  to  be  written  out  of  their  presence, 
and  declared  to  them  that  it  contained  his  last  will. 

On  the  first  of  August  eighteen  handred  and  thirty  seven,  I  made  an  olographic  will  dis- 
posing of  all  my  property  for  the  following  objects.    1st.  The  payment  of  «li  my  just  debts. 

Sd.    The  payment  of  certain  legacies  therein  specified. 

3d   The  erection  and  gradual  improvement  of  a  new  city. 

I  intended  to  have  made  various  changes  and  additions  to  said  will,  which  circumstances 
have  prevented  me  from  doing,  and  the  present  will  is  made  to  remedy  any  errw  of  law  or 
fact,  or  any  other  deficiency  to  be  found  Uierein. 

I  do  hereby  confirm  said  will  in  all  its  clauses,  and  it  is  my  wish  and  request  that  aA  any 
debts  be  punctually  paid,  and  that  aU  the  dispositions  contained  in  said  will  in  relation  to  the 
erection  and  gradual  improvement  of  the  new  city  ordered  to  be  erected  by  said  will  be 
carried  in  full  effect,  agreeably  to  the  true  intent  and  meaning  thereof! 

I  hereby  make  anew  each  of  the  particular  legacies  contained  in  my  said  will,  in  favor  of 
each  of  the  legatees  purely  and  simply,  and  it  is  my  wish  and  desire  that  any  proper^  of 
which  I  may  ale  possessed,  not  passing  for  any  cause  whatever  under  any  of  the  disposi* 
tions  of  any  former  will,  or  of  this,  may  accrue  to  them  in  proportion  to  the*  amonnt  of  their 
respective  legacies,  or  their  value. 

In  remuneration  of  their  faithful  services  I  give  their  freedom  to  my  house  servants  Lvef 
and  Agnes,  They  will  be  emancipated  next  fall,  and  in  the  meantime  remain  in  my  bonst 
in  Canal  street. 

The  jewels  of  which  I  may  die  possessed,  will  be  divided  between  my  nieces  Loyxta 
FoucKer  and  Adilla  Marigny^  and  the  oldest  daughter  of  my  nephew  George  Hendenon, 
deceased,  in  the  following  manner,  Louiaa  Foucker  will  receive  the  breast-pin  with  my  por- 
trait  set  in  diamonds ;  AdiUa  Marigny  will  take  the  medallion  of  diamonds,  and  the  daughter 
of  George  Henderson  shall  receive  the  balance  of  the  jewels,  whatever  they  may  be ;  she 
will  further  receive  all  the  woman's  apparel  made  or  not  made,  found  in  my  possession,  and  ' 
the  miniature  portrait  of  my  late  wife,  Mrs.  Hendtrson,  I  give  all  the  famdy  pictoras  which 
I  have  to  Mrs.  Rost  and  her  sister  Mrs.  Orilhe. 
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We  are  of  opinioD,  that  even  if  we  should  come  to  the  conclaBion  hereafter,     Heirs  of 
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that  the  proTkioDS  conceming  the  slaves  generally  on  the  various  plantatioDs  left  r. 

by  the  testator  are  valid  and  can  be  carried  into  effect,  DoyaV$  share  of  the  Bast. 
slaves  cannot  be  affected  by  the  dispositions  of  the  will  without  his  consent ; 
and  that  so  far  the  dispositions  of  the  will  must  faiL  Hence,  if  the  disposition 
as  to  the  testator's  interest  in  the  Houmas  slaves  be  hereafter  declared  valid  and 
practicable,  all  the  executora  can  do,  will  be  to  provoke  a  proceeding  in  the  nature 
of  a  partition  in  kind  of  the  slaves,  and  cany  out  the  benevolent  dispositions  of 
the  testator  in  behalf  of  those  that  may  fall  upon  such  proceeding,  to  the  succes- 
sion of  Henderson. 

As,  however,  the  members  of  the  court  are  not  unanimous  upon  this  point,  it 
is  proper  that  the  reasons  which  have  induced  the  majority  to  come  to  this  con- 
clusion should  be  stated  at  length;  and  in  doing  so,  it  b  necessary  to  notice  in 
detail  what  was  said  by  the  testator,  and  what  has  been  done  by  the  residuary 
legatees,  by  the  executors,  and  by  DoyaL 

The  eighth  clause  of  the  will  is  considered  by  Judge  Preston  as  indivisible ; 
in  other  words,  as  authorizing  a  sale  of  the  undivided  half  of  the  plantation  to 
Dayaln  only  in  case  he  should  consent  to  sell  his  own  half  of  the  slaves.  In 
this  opinion  we  do  not  concur.  Afr.  Doyal  was  the  owner  of  an  undivided  half 
of  the  land  and  slaves.  He  had  been  a  faithful  agent  and  partner;  the  testator 
appreciated  his  fidelity  and  the  propriety  of  rewarding,  it  by.  indulging  him  in 
the  payment  of  what  he  owed,  and  giving  him  an  opportunity  of  buying  the  out- 
standing half  of  the  land  at  private  sale.  He  did  not  desire  to  expose  a  faithful 
agent  and  partner  to  the  inconvenience  of  cutting  up  the  land  by  a  partition  in 
kind,  or  the  competition  of  a  public  sale  of  the  whole  by  a  decree  of  partition 
which  might  result  in  bringing  in  a  stranger  as  co-proprietor  with  DoyaL  But 
JDoyal^  being  an  owner,  was  not  bound  to  sell  his  undivided  half  of  the  slaves. 
He  might  not  desire  to  part  with  them,  from  feelings  of  attachment,  or  conside- 

I  ^ve  and  beqaeath  to  Henry  Doyal  of  Moont  Hoamas,  the  carpets,  looking  glasses,  side 
board,  curtains  and  pier  tables  of  mv  drawing  room,  and  of  my  dining  room,  also  two  bed- 
steads, one  armoir,  and  one-haU'  of  tne  bedding  and  table  clotb  in  my  New  Orleans  boose,  to 
be  used  by  him  to  fomish  the  new  house  wbicn  he  is  aboat  to  bniid  on  the  Monnt  Honmas 
plantation,  and  not  otherwiao.  The  rest  of  my  hoaselxM  and  kitchen  furniture  will  be  sent 
to  my  three  other  plantations ;  one  press  and  a  part  of  the  bedding  and  table  tloth  will  be 
sent  to  each  of  the  cotton  plantations. 

It  is  my  will  and  desire;  and  I  do  hereby  reroke  the  appointment  which  I  had  made  in  my 
former  will,  of  my  nephew  Stephen  Henderson  as  one  of  my  trostees,  my  reasons  for  doing 
■o  are  that  his  duties  are  such,  would  take  too  much  of  his  ttme,  but  he  shall  receive  all  the 
legacies  made  to  him;  and  I  further  bequeath  him  the  sum  of  five  hundred  dollars  payable 
immediately,  and  also  payable  annually  the  amount  to  which  he  would  have  been  entitled 
for  commissions  as  tmstee  had  he  acted,  on  condition  that  he  shall  pay  over  to  the  heirs  of 
Gtorge  Henderson  one  haK  of  the  amount  uf  such  annual  payment.  I  also  give  and  bequeath 
to  him  my  gold  watch,  my  walking  cane,  and  all  my  wearing  apparel,  without  exception, 
linnen,  doth,  dtc;  and  I  give  and  beqaeath  to  Peter  A.  Rost  my  carnation  breast-pin,  being 
the  one  I  wear,  together  with  my  guns.  I  give  and  beqaeath  my  diamond  breast-pin  to 
Jonathan  Montgomery^  and  I  further  give  and  bequeath  all  my  stock  of  wine  to  the  said 
Peter  A-  Rost  and  Jonathan  Montgomery  jointly. 

It  is  my  wish  and  desire,  that  next  fall  a  competent  person  be  employed  who  will  give  all 
hia  time  and  attention  to  the  affairs  of  my  estate,  and  the  management  of  my  plantations ; 
and  that  a  suitable  compensation  be  allowed  him.  Philip  Rodiford  will  be  employed  until 
that  time,  and  should  his  services  as  clerk  be  no  longer  necessary,  he  shall  receive  out  of  my 
eatate  the  soaa  oi  one  handred  dollars,  besides  his  salary.  If  deemed  necessary  to  carry  my 
two  wills  into  effect,  and  not  otherwise,  I  appoint  JoncUhan  Montgomery  and  Peter  A.  Rost 
mytestamentary  executors  and  give  them  the  seizin  of  my  estate. 

The  foregoing  last  will  wo  then  read  by  Theodore  Clapn,  one-  of  the  witnesses,  to  the 
other  witnesses,  in  presence  of  the  testator  who  approved  the  same  in  all  its  narts,  but  did 
■ot  si^  it,  being  onaUe  to  do  so^  aa  he  stated,  on  accoont  of  weakneai ;  and  tne  same  was 
then  signed  by  all  the  witnesses,  without  passing  to  other  acts,  the  day,  mondi  and  year  above 
written. 

(Signed.)  R.  D.  Shephard,  R,  Davidson.  Theodore  Clofp,  J.  Tonro,  David  C 
Ker.    J.  Monroe  Maekie. 

Ne  variwtmr.  New  Orieaas,  14th  March,  1838.  (Signed,)       J.  Bvrxvdcz,  Judge. 

Atniacopy,  (L- S.)       W.  K.  Wahtos,  I/y  Clerk, 
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ntiona  of  interest.  Aod  to  suppose  that  the  testator  desired  to  coerce  him  into 
such  a  sale  of  his  slaves  by  withholding  a  sale  to  hira  of  the  laud  except  upon 
those  termSf  is  inconsistent  with  the  indulgent  and  grateful  disposition  towards 
him  which  the  will  exhibits. 

We,  therefore,  conclude  that  the  testator  desired  that  a  sale  of  the  land  on 
easy  terms  should  be  made  to  DoyaL  That  he  desired  also,  that  his  executors 
should  buy  DoyaVt  half  of  the  slaves,  so  that  the  whole  might  be  emancipated. 
But  that  he  did  not  intend  to  withhold  the  sale  of  Uie  land  if  Doyal  refused, 
and  was  aware  that  in  that  event  his  testamentary  disposition  would  operate 
only  on  the  undivided  half  of  the  slaves  attached  to  the  Houmas  estate. 

Let  us  now  examine  the  power  of  attorney  given  by  the  residuary  legatees  to 
Ro9t  and  Montgomery ;  premising  that  the  testator  himself  Intimates  in  his 
second  will  his  doubts  as  to  the  validity  of  portions  of  his  first  will,  by  directing 
that  any  property  not  passing  for  any  cause  whatever  under  the  firat  will  shooM 
accrue  to  the  legatees  under  that  will;  and  premising  also,  that  the  residuary 
legatees  have,  throughout,  contested  the  validity  of  that  portion  of  the  first  will 
which'  proposes  the  emancipation  of  the  slaves. 

In  the  act  of  7th  April,  1839,  these  residuary  legatees,  who,  in  the  absence  of 
a  will,  would  have  been  heirs  of  the  deceased,  having  extinguished,  by  oompm- 
mises,  the  claims  of  other  legatees,  and  thus  become  the  owners  of  the  entire 
property  of  the  succession,  subject,  however,  to  such  valid  charges  as  the  testa- 
tor may  have  imposed  upon  it,  made  transfers,  partly  to  each  other,  of  various 
portions  of  the  testator's  property,  and  among  others  of  three  plantations  and 
the  slaves  attached  thereto.  But  in  order  to  secure  to  the  slaves  their  ultimate 
rights,  such  as  they  might  be,  judicially  ascertained  under  the  wills,  the  trana- 
ferrees  of  the  respective  plantations  and  slaves  covenanted,  that  should  the  courts 
having  jurisdiction  in  the  matter  decide  that  the  slaves  belonging  to  the  respec- 
tive plantations  are  entitled  to  be  sent  to  Africa  and  receive  one  hundred  doUars 
each,  then  they  would  comply  with  the  directions  of  the  will,  and  support  the 
charges  of  its  execution  in  that  paiticular ;  and,  on  tlie  other  hand,  would  receive 
a  deduction  from  the  price  of  twenty  per  cent  on  the  appraised  value  of  the 
slaves.  They  also  constituted  P.  A.  Host  and  Jonathan  Montgomery  their 
attomies,  with  authority  to  administer  all  the  properly  of  the  succession  undis- 
posed of,  to  collect  debts,  settle  accounts,  pay  creditors,  and  close  the  estate. 
They  also  authorized  them  to  sell  to  Doyal  the  undivided  half  of  the  Mount 
Houmas  plantation  and  slaves  **  for  and  in  consideration  of  the  sum  of  one  hun- 
dred and  twenty-five  thousand  dollars,  payable  in  five  equal  instsUmentsfrom  the 
day  such  sale  shall  have  been  made,  and  under  the  following  conditions,  to  wit : 
That  in  case  the  Court  of  Probates  for  the  parish  and  .city  of  New  Orleans,  or 
the  court  having  jurisdiction  in  the  matter,  should  decide  that  the  undivided  half 
of  the  slaves  belonging  to  the  succession  of  the  late  Stephen  Henderson^  are  to 
be  sent  to  Africa,  in  obedience  to  the  last  will  of  the  said  late  Si^hen  Hender^ 
son,  and  are  entitled  to  receive  each  one  hundred  doUars,  and  in  the  event  that 
the  said  Henry  Doyal  should,  in  such  case,  agree  to  receive  a  sum  of  money  to 
consent  that  his  own  half  of  the  said  slaves  shall  also  be  sent  to  Africa  on  the 
same  conditions,  then  the  said  Henry  Doyal  shall  bind  himself  to  comply  with 
such  part  of  the  judgment  of  said  court  on  the  subject ;  and  that  in  such  case  u 
deduction  of  twenty  per  cent  on  the  appraised  value  of  the  slaves,  as  the  same 
are  appraised  in  the  inventory,  shall  be  made  from  the  first  installment  of  the 
purchase  price  of  the  said  plantation  and  slaves.  That  in  the  event  the  said 
Henry  Doyal  shall  refuse  to  purchase  tlie  undivided  half  of  said  plantation  and 
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slaves  on  the  cooditions  hereto  specified,  an  actbn  of  partition  shall  be  institated     Hjbirs  or 

av  ^P^SV%^S1B  Atf^lV 

a|;ainBt  the  said  Henry  DoyaU  and  the  Mount  Houmas  plantation  win  be  sold  «. 

at  public  auction  in  order  to  effect  said  partition.**  Bost. 

What  is  the  meaning  of  this  power,  which  is  certainly  inartificiaOy  expressed, 
and  is  not  free  from  obscurity  ?  Does  it  mean  that  the  attornies  shall  not  sell  to 
Dayal  except  upon  the  double  condition  that  he  will  let  Hcndergon's  half  />f  the 
slaves  go  to  Africa  if  the  judgment  of  a  court  of  competent  jurisdiction  should 
sustain  the  validity  of  the  testator's  will  respecting  those  slaves,  and  will  also  Agree 
to  receive  a  sum  of  money  to  consent  that  his  own  half  shall  be  sent  to  Africa  ? 
Or  does  it  mean  that  the  attornies,  if  unable  to  obtain  such  consent,  may  still  sell 
to  Doyal  upon  conditions  that  he  will  bind  himself  to  comply  with  the  judgment 
as  to  the  half  of  the  slaves;  leaving  his  consent  or  refusal  as  to  his  own  half  open 
for  future  negotiation  ?  The  question  is  not  free  frx»m  di/ficul^,  looking  merely 
at  the  instrument  itself.  But  it  loses  its  importance  when  we  consider  the  man- 
ner in  which  this  obscure  power  was  presently  thereafter  executed  by  the  agents, 
Rost  and  Montgomery^  and  the  subsequent  acquiescence  of  their  principles.  A 
few  weeks  after  the  execution  of  this  power  of  attorney,  we  find  Doyal  and  the 
agents  meeting  before  a  notary,  to  pass  the  act  of  sale  under  which  he  now  holds 
Henderson's  undivided  half  of  the  Houmas  plantation  and  slaves.  The  act 
commences  by  recitals.  It  refers  to  the  eighth  clause  of  the  will,  the  recom- 
mendation of  the  testator  that  the  half  of  the  land  should  be  sold  to  Doyal ;  the 
indulgence  proposed  by  the  testator  to  be  extended  to  him  in  liquidating  his 
account,  the  testator's  desire  that  all  the  Houmas  slaves  should  be  emancipated, 
one-half  of  them  being  already  his  property,  and  that  an  agreement  to  that  end 
should  be  made  with  Doyal  by  the  executors.  It  declares,  that  by  virtue  of  the 
will,  he,  Doyalj  claims  the  right  of  purchasing  the  undivided  half  of  the  Houmas 
plantation  and  slaves  belonging  to  the  succession  at  a  reasonable  price,  to  be 
fixed  by  experts  in  case  the  parties  could  not  agree  upon  the  same.  Doyal  then 
declares,  that  '*  whereas  the  said  late  Stephen  Henderson  did,  by  the  said  last 
will,  direct  his  testamentary  executors  to  make  some  arrangement  with  him,  the 
said  Henry  Doyal,  and  to  pay  him  a  certain  sum  of  money  to  consent  and  per- 
mit that  all  the  slaves  attached  to  the  said  Mount  Houmas  plantation  may  be 
emancipated  and  sent  to  Africa,  in  the  manner  and  at  the  time  provided  by  the 
last  will  of  the  said  late  Stephen  Henderson,  and  that  the  said  slaves  receive  each 
one  hundred  dollars.  Now  he,  the  said  Henry  Doyal,  here  declares,  that  he 
does  hereby  expressly  refuse  his  assent  to  the  execution  of  this  or  any  part  of 
the  last  wiU  of  the  said  late  Stephen  Henderson,  relative  to  the  emancipation  of 
the  said  slaves  attached  to  the  Mount  Houmas  plantation,  and  as  owner  of  the 
undivided  half  of  all  the  said  slaves,  he  objects  to  their  emancipation,  and  for- 
mally denies  the  right  of  the  said  late  Stephen  Henderson,  to  emancipate  any  of 
the  said  slaves  without  his  consent." 

Doyal  then  proceeds  to  declare,  that  he  has  taken  cognizance  of  a  deed  of 
compromise  made  between  the  residuary  legatees  John  Henderson  and  others, 
with  certain  other  legatees  of  the  deceased,  and  the  extinguishment  of  the 
interest  of  the  latter ;  also  of  a  compromise  between  the  residuary  legatees 
their  agreement  for  the  disposal  of  the  remaining  property,  stocks  and  credits  oi 
the  succession,  and  the  powers  granted  to  Henderson  and  Rost;  their  agreement 
to  sell  the  undivided  half  of  the  Houmas  plantation  and  slaves  to  him,  and  the 
grant  of  power  to  Rost  and  Henderson  to  sell  to  him  ;  and  he  declares  that  he 
consents  to  accept  the  sale  proposed  to  be  made  to  him  as  aforesaid.  '*  Where- 
fore,** says  the  act,  **  by  reason  of  the  foregoing,  and  in  conformity  with  and  by 

69 


466  SUPREME  COURT  OP  LOUISIANA, 

Hstiupr     virtoe  of  the  powers  granted  to  the  said  purtiea  of  the  fiivt  part  {Rosi  and  Mcni^ 
HcKDKBmif   g^^^^y  ^e  said  Raft  and  Montgomery  sell  to  Voyal  the  undivided  half  of  tfa« 
^^i'^-       plantation  and  slaves."    After  fnDy  describing  the  land  and  slaves,  reciting  the 
titles  nnder  which  Henderson  and  Doyal  respectively  held  hj  undivided  moieties* 
stating  the  price,  $125,000,  the  promise  of  Doyal  to  paj  it  in  conformity  with 
the  terms  and  conditions  fixed  by  the  said  legatees  in  the  aforesaid  compromiaev 
and  in  the  powers  conferred  unto  their  said  attomies,  describing  the  notes  given 
by  Doyal,  &c.,  the  act  concludes  with  the  following  clause :    *'  It   is  furUier 
agreed  and  understood  by  and  between  the  said  parties  hereto,  that  the  present 
sale  is  made  and  accepted  under  the  condition  that  in  case  the  Court  of  Probates 
for  the  parish  and  city  of  New  Orieans,  or  any  court  having  competent  jurisdic- 
tion in  the  matter,  shall  decide  that  the  undivided  half  of  the  slaves  attached  to 
the  said  plantation  and  belonging  to  the  estate  of  the  said  late  Stephen  Hender- 
MMi,  are  to  be  sent  to  Africa  in  obedience  to  the  last  will  of  the  said  late  Stephen 
Henderson,  and  are  entitled  to  receive  each  one  hnndred  doDars,  the  said  Henry 
Doyal  shall,  as  he  does  hereby  bind  himself,  comply  with  such  part  of  the  judg- 
ment of  said  court  on  the  subject,  and  that  in  such  case  a  deduction  of  twenQr 
per  cent  on  the  appraised  value  of  the  said  slaves  as  the  same  are  appraised  in 
the  inventory  of  the  said  plantation  and  slaves  made  by  the  Hon»  Edward  Duf^ 
fd^  parish  judge,  in  and  for  the  parish  of  Ascension,  on  the  6th  day  of  April, 
1838,  shall  be  made  from  the  first  installment  of  the  purchase  price  of  the  said 
plantation  and  slaves,  or  from  any  other  installment  of  the  siud  purchase  price  as 
tiie  said  parties  may  agree  upon.** 

The  legal  effect  of  this  act  I  conceive  to  be,  that  Doyal  binds  himself  to  cany 
into  effect  a  judgment,  if  such  be  rendered,  recognising  the  validity  of  the  tes- 
tator's disposition  for  the  tiberation  of  his  half  of  the  slaves ;  but  does  not  bnid 
himself,  and,  on  the  contrary,  expressly  refuses,  to  seD  his  own  half  so  as  to 
enable  the  parties  to  cany  out  Henderson^s  desire  to  emancipate  the  whole. 
DoyaVs  half  was  not  affected  before  the  act  of  purchase,  by  the  testamentary 
disposition  of  his  co-proprietor.  He  considered  lumself  as  having  an  equitable 
claim  under  the  will  to  demand  a  sale  of  the  undivided  half  of  the  land*  eveu  if  he 
refused  to  sell  his  half  of  the  slaves.  Standing  on  his  ri^ts  as  owner,  he  refnsee 
that  consent,  but  agrees  to  execute  the  testator's  wishes  respecting  the  testator's 
own  half,  which  alone  the  testator  could  control,  if  a  court  of  competent  juris- 
diction should  adjudge  the  validity  of  Henderson* s  will  respecting  the  liberation 
of  his  share  of  the  slaves.  To  this  view  of  the  matter  the  agents  must  be  con- 
sidered as  assenting.  Else,  why  did  they  not  insert  in  the  act  an  expreks  cove- 
nant on  Doyal*s  part  to  sell  his  undivided  half?  and  why  also  did  they  not  agree 
upon  the  price  to  be  paid  to  Doyal  1  How  is  it  that  the  act  speaks  as  to  Het^ 
dersotCs  undivided  half,  and  is  silent  as  to  the  other  ?  It  cannot  be  said  that  the 
meaning  in  the  power  is  that  Doyal  b  to  be  allowed  twenty  per  cent  on  the 
appraised  value  of  the  slaves — the  whole  slaves.  I  understand  the  power  as 
adopting  that  standard  as  to  the  undivided  half  proposed  to  be  sold  to  Doyal^  and 
contemplating  a  sum  of  money  to  be  fixed  by  future  agreement  for  the  purchase 
of  DoyaVs  undivided  half. 

The  true  test  of  the  legal  effect  of  the  act  of  sale  to  Doyal  is,  to  enquire 
whether  upon  that  act  the  residuary  legatees,  or  the  executors,  or  any  one  else 
could,  by  suit,  compel  Doyal  to  give  up  the  whole  of  the  slaves  npon  receiving 
either  the  twenty  per  cent  of  the  appraised  value  in  the  inventories,  or  an  esti- 
mated value  of  one-half  of  the  slaves  with  a  deduction  of  twenty  per  cent  upon 
the  purchase  price  of  the  other  halC  After  the  most  careful  investigation  which  I 
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have  been  able  to  give  to  his  contract,  I  am  unable  to  say  that  I  coold  consent  to     Hiiiw  or 
a  judgment  taking  the  whole  of  the  Blavet  from  him  without  his  conaent.  9. 

In  the  construction  of  all  instnimentB,  it  ta  the  duty  of  the  court  to  collect  the  I^mt* 
intention  from  the  whole  iDstrnment  taken  together ;  and  I  concede  that  erea 
matter  put  by  way  of  recital  in  an  inttrument  may  aometimea  amount  to  an 
agreement.  But  I  am  unable  to  perceive  how  in  this  caae  the  reference  to  the 
power  of  attorney,  itself  of  diiRcalt  interpretation,  can  create  by  implication  a 
promise  to  do  an  act  which  the  {MUty  in  express  terms  refuses  to  do. 

It  is  said  that  a  partition  cannot  be  had,  if  the  ralidity  of  the  testamentaiy 
disposition  touching  the  undivided  half  of  Hendereom  should  be  hereafter 
adjudged,  because  the  estate  of  Hendermm  has  ceased,  by  the  sale  to  Dayal^  to 
be  a  co-proprietor.  It  has  ceased  to  be  ~c<y-proprietor,  but  only  sub  tnodo.  If 
aucfa  validity  should  be  adjudged,  the  moiety  upon  which  the  will  of  the  deceased 
win  operate  can  be  ascertained  by  a  proceeding  in  the  nature  of  a  judicial  par- 
tition.    Doyal  is  bound  by  his  covenant  to  submit  to  such  a  division. 

In  conclusion,  I  have  to  observe  that  not  only  does  the  executioo  of  the  power 
•how  how  it  was  understood  by  the  agents,  and  the  acquiescence  in  that  execu- 
tion how  it  was  understood  by  the  principals;  but  the  pleadings  of  the  executors 
point  to  the  interpretation  which  I  have  given,  and  the  argument  of  their  counsel 
Sdmits  its  correclness. 

In  the  answer  of  the  executors  in  this  cause  diey  say,  aa  one  <^  the  reasons 
why  they  should  not  give  up  the  assets  in  their  hands  to  the  residnaiy  legatees, 
*'  that  a  sum  equal  to  the  amount  to  be  paid  under  the  will  to  Henry  Doyal^  if 
he  should  be  compelled  to  seU  his  undbided  half  of  the  slaves  attached  to  the 
Mount  Honmas  plantation,  must  also  remain  with  &e  execntora,  the  eventual 
claim  ol  Thyal  being  one  of  the  charges,  and  indeed  a  debt  of  the  succession." 
**  That  the  said  Henry  Doyal  has  served  upon  the  executors  a  protest  by  notarial 
act,  against  that  portion  of  the  will  which  directs  his  undivided  half  of  the  alavea 
upon  the  Mount  Houmas  plantation  to  be  purchased  fiom  him,  so  that  they  may 
be  aent  to  Africa,  and  that  it  is  necessary  he  should  have  notice  of  these  pro- 
ceedings.'* 

And  in  the  brief  filed  in  behalf  of  the  executors  in  this  court,  the  counsel  of 
the  executors  say :  **  But  with  regard  to  the  slaves  owned  jointly  by  the  deceased 
and  Henry  DoyaU  we  apprehend  their  fate  can  hardly  be  finally  decided  in  this 
case  as  it  presents  itself  under  the  agreement.  When  in  the  .6th  article  of  the 
will  the  testator  prescribes  the  arrangements  to  be  made  with  Doyal^  it  is  little 
else  than  a  desire  he  expresses,  the  laalixation  of  which  he  endeavors  to  render 
easy  by  the  advantages  he  confers,  and  the  friendly  disposition  he  exhibits 
towards  his  partner.  This  clause,  howeiter,  taken  abstractly,  would  seem  not  to 
be  executable,  as  there  is  no  l&w  thatican  compel  a  man  in  such  a  case  to  cede 
his  property.  The  consent  of  Mr,  Doyal  might  have  easily  settled  the  difilculty. 
But  as  he  has  peremptori^  refidsed  it,  we  should  think  that  the  benefit  which 
the  testator  intended  to  confer  on  all  the  slaves  of  the  Houmas  plantation,  can,  at 
best,  attach  only  one-half  of  them.  A  partition  in  nature  of  the  slaves,  held  in 
common  by  the  testator  and  Henry  Doyal,  might  be  effected,  and  would  become 
the  means  of  attaining,  in  part  at  least,  the  end  proposed  by  the  will.  The 
slaves  fblling  to  the  bt  of  the  testator  might  be  enfhmchised  in  the  same  manner 
as  those  which  he  owned  exclusively." 

It  is  therefore  decreed,  that  the  ninth,  tenth,  thirteenth,  fifteenth  and  seven- 
teenth clauses  of  said  will,  as  set  forth  in  the  schedule  annexed  to  this  decree  aa 
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H«iiu  or     part  thereof,  are,  and  they  are  hereby  declared  null  and  void.    And  it  is  fartJier 
9.  decreed,  that  the  proTiaioD  in  the  aaid  will  contained,  touching  the  liberation  of 

^^**^*  the  BlaTea  attached  to  the  Honmas  imitation,  if  they  ahoold  hereafter  be  decreed 
▼alid,  can  only  operate  npon  anjth  portions  of  said  Blaves  aa  may  on  a  proceeding 
in  the  nature  of  a  judicial  partition  in  kind  fall  to  the  succession  of  said  Stephen 
Henderion  the  testator,  and  not  upon  the  portion  of  said  DoyaL  And  it  is  fur- 
ther decreed,  that  this  decree  shall  become  final  withip  the  usual  delay  without 
reference  to  snch  portions  of  the  caase  as,  under  the  agreement  of  the  parties  on 
file  in  this  cause,  are  reserved  for  further  consideration  and  decree. 

And  it  is  now  ordered,  that  the  questions  in  this  cause  touching  the  liberation 
of  the  slaves  of  said  succession^  except  so  far  as  in  the  foregoing  decree  they  are 
determined,  be  reserved  for  further  consideration  by  this  court. 

Schedule,  *^  Art.  9.  The  Destrehan  estate  is  to  remain  forever  as  a  part  of 
my  succession,  and  at  the  end  of  twenty-five  years  from  my  death  it  must  be  laid 
out  into  a  city,  to  be  named  Destrehan," 

«'  Art.  10.  Four  acres  including  the  back  and  front  garden,  running  back  with 
parallel  lines  to  the  lakes,  with  all  the  dwellings,  to  remain  aa  one  k>t,  with  a  good 
street  and  buildings  upon  each  side  of  said  street.*' 

*^  Art.  13.  When  th#  funds  can  be  spared  after  twenty  years,  I  wish  a  large 
manufactory  of  negro  shoes  and  coarse  clothes  to  be  erected  at  Destrehan,  under 
the  direction  of  experienced  workmen  from  Scotland.  Destrehan  city  must  be 
incorporated  by  an  act  of  the  Legislature.  If  these  manufactories  are  well  con* 
ducted,  it  wiU  be  the  means  of  doing  much  good  to  the  country,  and  give  empby- 
ment  to  a  great  many  of  the  poor,  and  it  will  no  doubt  be  the  means  of  stimu- 
lating a  great  many  of  the  young  men  to  exert  themselves,  because  by  perse- 
verance and  industry  they  see  what  can  be  done." 

•*  Art.  15.  I  wish  a  chapel  or  church  to  be  erected  upon  the  upper  corner  of 
the  four  acres  lot,  and  a  Presbyterian  minister  to  be  sent  for  from  Dunblane  or 
its  neighborhood,  at  a  moderate  salary;  I  also  wish  a  good  house  for  the  minister 
to  be  erected  upon  the  lower  corner  of  the  four  acres  lot ;  there  must  also  be  n 
small  house  for  the  education  of  the  poor  of  the  town,  over  which  the  minister 
must  preside." 

*'  Art.  17.  Upon  mature  reflection,  I  have  concluded  to  name  the  Destrehan 
plantation,  when  it  is  incorporated  as  a  city,  Dunblane,  in  pl^ce  of  Destrehan  aa 
named  in  the  foregoing.*' 

Kp«Ti8,  C.  J.,  concurring.  I  understand,  that  so  fiif  as  Mr,  Doyal  is  con- 
cemed  in  the  matters  in  which  the  judgment  of  the  court  is  now  given,  the 
only  question  before  us  is,  whether  jthe  executors  shaB  continue  tp  retain  in  their 
hands  a  large  sum  of  money,  for  the  purpose  of  purchasing  from4lie  said  Henry 
J)ayal  his  interest  in  the  slaves  belonging  to  the  late  Stephen  Henderson  and 
himself,  and  attached  to  the  Mount  Houmas  plantation.  Mr.  Doyal  refuses,  and 
has  always  refused  to  sell  his  interest  in  the  slaves ;  the  testator,  of  course,  has  no 
control  over  it,  and  I  can  find  nothing  in  the  evidence  which  could  authorize  the 
court  to  compel  Doyal  to  make  a  conveyance  of  his  interest  for  the  purposes 
mentioned  in  the  ^ill.  It  seems  clear,  therefore,  that  the  executors  cannot 
retain  the  money  for  the  purpose  fpr  which  it  is  ayowedly,  solely  to  be  applied ; 
00  this  point  I  fi^Uy  copcur  in  the  opinion  of  Judge  Slidell. 

In  relation  to  the  other  testamentary  dispositions  considered  in  the  opinion  of 
Judge  Slidell,  we  all  concur  in  the  conclusions  to  which  he  has  arrived.  The 
reasons  assigned  in  that  opinion,  are  those  upon  which  I  have  founded  my 
assent. 
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Preston,  J.,  dissenting.     On  the  let  of  August,  1837,  Stephen  Henderson     Heirs  of 
made  an  olographic  will,  which,  on  the  14th  of  March,  1838,  was  duly  proved,        '    „ 
and  ordered  to  be  registered  and  executed  by  the  Court  of  Probates  of  the  parish         Aost. 
.and  city  of  New  Orleans.     By  the  will  and  a  codicil,  he  appointed  Jonathan 
Montgomery  and  Peter  A.  Rost  his  testamentary  executoirs,  and  gave  them  the 
seizin  of  his  estate.     He  left  a  very  large  estate,  consisting,  beside  city  property, 
of  plantations  and  slaves. 

The  following  important  clauses  in  his  will  give  rise  to  the  controversies  in 
this  suit:  ** Article  6th.  All  the  children  that  is  bom  five  years  after  ray 
death,  if  females,  are  to  be  free  at  the  age  of  twenty  years ;  and  male  children 
at  the  age  of  twenty-five ;  at  the  end  of  the  five  years  aforesaid,  there  may  be 
drawn  by  lot,  out  of  all  the  slaves,  ten,  five  females  and  five  males,  who  will 
be  furnished  with  a  free  passage  to  our  settlement  in  Africa,  and  one  hundred 
doDars  each,  but  they  must  go  of  their  own  free  will,  and  to  return  to  slavery 
if  ever  they  return  to  this  country ;  at  the  end  of  ten  years,  twenty  may  be 
emancipated  in  the  same  manner  as  the  first  five,  and  in  twenty- five  years  all 
the  first  bom  free  may  be  sent  off  with  the  entire  remainder  of  old  stock  that 
is  willing  to  go,  so  as  that  at  the  end  of  twenty-five  years  after  my  death,  there 
will  not  be  upon  any  of  my  estates,  any  other  slaves  but  the  apprentice  chil- 
dren ;  and  if  the  other  slaves  did  not  wish  to  go  to  Africa,  they  will  remain 
upon  their  respective  plantations  upon  which  they  reside,  as  apprentices,  and 
to  be  provided  for  accordingly,  but  to  be  strictly  under  the  management  of  the 
overseer,  as  well  as  all  their  offspring.  The  whole  to  be  considered  as  appren- 
tices, and  their  labor  to  be  applied  to  the  general  good  of  all  the  affairs  of  my 
succession.'* 

**  Art.  7.  It  must  be  clearly  upderstood,  th^t  the  benefit  now  granted  to  my 
slaves,  is  not  to  extend  to  a  murderer  or  thief,  or  a  confirmed  runaway,  or  for 
any  other  high  crime  that  can  be  legally  proved  before  the  executors  or  the  com- 
missioners, which  they  have  been  guilty  of;  but  at  the  same  time  I  wish  the 
negroes  to  have  a  fair,  just,  and  impartial  trial,  the  same  in  point  of  fact,  as  if 
they  were  tried  before  a  judicial  tribunal." 

'*  Art.  8th.  Some  arrangement  must  be  made  witti  Henry  Doyalj  who  is  one- 
half  owner  of  the  Mount  Houmas  plantation  and  slaves,  by  selling  the  land  to 
him,  at  the  end  of  the  first  five  years ;  he  in  the  mean  time  must  liquidate  hl^ 
account  at  his  leisure ;  paying  no  more  interest  upon  any  balance  that  may  be 
due  to  my  estate  than  six  per  cent  per  annum ;  the  negroes  upon  the  Houmas 
estate  to  be  emancipated  upon  the  same  conditions  as  those  upon  the  other  plan- 
tations, one-half  of  them  being  already  my  property.  Mr,  Doyal  would,  no 
doubt,  make  an  agreement  with  the  executors  for  those  belonging  to  him ;  every 
thing  must,  however,  be  settled  with  Mr*  DoyaU  within  ten  years  after  my 
death ;  he  has  been  a  faithful  agent  and  partner  in  the  management  of  these 
estates ;  I  therefore  recommend  him  to  the  indulgence  and  notice  of  the  exe- 
cutors." 

'*  Art.  9th.  The  Destrehan  estate  is  to  remain  forever  as  a  part  of  my  succes- 
sion, and  at  the  end  of  twenty-five  years  from  my  death  it  must  be  laid  out  into 
a  city,  to  be  named  Destrehan." 

By  subsequent  clauses  of  the  will,  he  declares  that  Destrehan  city  must  be 
incorporated  by  an  act  of  the  Legislature ;  changes  its  name  to  Dunblane ;  directs 
that  four  acres,  including  the  back  and  front  garden,  running  between  paraUel 
lines  to  the  lakes,  with  all  the  dwellings,  to  remain  as  one  lot,  with  a  good  street 
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Hi  IRS  or     aod  buildings  upon  each  side  of  the  street;  that  a  church  shall  be  erected  upon 

9,  the  upper  comer  of  the  lot;  that  a  Presbyterian  minister  shall  be  sent  for  frotn 

RosT.        ihe  town  of  Dunblane  or  its  neighborhood,  and  employed  at  a  moderate  saJaiy  ; 

that  a  good  house  shall  be  erected  for  the  minister  on  the  lower  comer  of  the 

lot,  and  that  there  must  be  a  small  house  for  the  education  of  the  poor,  over 

which  the  minister  must  preside. 

He  further  directs,  that  after  twenty  years,  if  funds  could  be  spared,  a  large 
manufactory  of  negro  shoes  and  coane  clothing  should  be  erected  at  the  jdace, 
under  the  direction  of  experienced  workmen  from  Scotland.  **  If  these  manti- 
fiictories  (he  says,)  are  weQ  conducted,  it  will  be  the  means  of  doing  much 
good  to  the  country,  and  ^ve  employment  to  a  great  many  of  the  poor,  and  it 
will  no  doubt  be  the  means  of  stimulating  a  great  many  of  the  young  men  to 
exert  themselves,  because  by  perseverance  and  industry  they  will  see  what 
can  be  done.*'- 

F8r  the  purpose  of  accomplishing  the  objects  proposed  in  these  clauses  of 
the  will,  and  of  making  other  legacies,  he  disposes  of  the  whole  of  his  estate, 
declaring  that  he  had  no  forced  heirs.  By  an  agreement  of  the  counsel  of 
the  parties,  they  limit  the  court  to  the  determination  of  their  controversies, 
growing  out  of  the  6,  7,  6,  9,  10,  13, 15,  and  17th  articles  of  his  wilL  We  have 
also  been  requested  to  poe^ne  the  decision  of  the  question  as  to  the  emanci- 
pation of  the  testator's  slaves. 

The  heirs  of  Stephen  Henderson  and  their  representatives  have  instituted 
this  suit  against  the  executors,  and  allege  that  the  foregoing  clauses  of  the 
will  are  void ;  that  ta  give  effect  to  them  in  accordance  with  the  intention 
of  the  testator  and  the  tenor  of  the  will  would  be  impossible ;  that  they  are 
pttits  and  parcels  of  a  complex  indivisible  disposition,  which  is  ooatnuy  to  law, 
and  are,  by  the  testator,  made  dependent  on  it,  and  cannot  be  sustained  apart 
from  the  disposition  of  which  they  form  subsidiary  ingredients ;  and  that  they 
are  otherwise  in  contravention  of  the  laws  of  this  State,  and  void  for  impossi- 
bility. The  reading  of  the  whole  will  exhibits  the  testator  as  a  man  of  strong 
mind,  of  great  practical  good  sense,  without  the  advantages  of  much  education 
or  knowledge  of  our  laws  in  relatk>n  to  testamentary  dispositions,  and  therefore 
be  enjoined,  that  **  no  exception  be  taken  to  hie  will  on  account  of  form,  writing 
0t  speOing."  **His  greatest  object,"  as  he  expressed  himself,  "was  to  do 
the  greatest  quantity  of  good,  and  to  the  greatest  number  of  persons,  and  to  the 
poorest  people."  But,  with  many  of  those  who  without  fiimilies  acquire  great 
wealth  in  this  country,  he  neglected  to  commence,  and  during  life  to  place  upon 
a  sure  foundation  their  benevolent  intentions,  and  which  become  abortive  at 
their  death,  by  ineffectual  testamentary  dispositions. 

The  will  is  not  written  with  precisran,  but  the  intentions  of  the  testator  are 
manifest:  It  is  dear  to  my  mind,  that  he  had  three  leading  objects  in  view,  in 
making  his  will.  1.  To  emancipate  all  his  slaves,  and  those  in  which  he  had 
an  interest,  and  to  send  them  to  Africa.  2.  To  found  a  city  to  be  called  Dun- 
blane, with  a  manufacturing  establishment,  a  church,  and  school  for  the  poor. 
3.  To  establish  a  number  of  annuities,  in  fovor  of  charitable  and  other  institn- 
tions,  some  perpetual,  and  others  for  terms.  In  a  codicil,  he  confirmed  the 
provisions  of  the  will  in  all  its  clauses,  and  declared  his  wish  and  desire,  that 
any  property  of  which  he  died  possessed,  not  passing  for  any  cause  whatever 
under  any  of  the  dispositions  of  his  will,  might  accrue  to  his  legatees*  in  propor- 
tion to  the  amount  of  their  respective  legacies. 
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It  is  urged,  that  the  testator  has  attempted  to  perpetnate  his  property  in  his     Hkirs  or 
succession,  and,  in  vic^ation  of  law,  to  make  that  ipalieDable  wjuch  the  policy  „. 

of  all  civilized  nations  has  declared  shall,  under  various  modifications,  be  markets  ^^"^ 
able.  Thus,  he  declared,  that  the  Destrehan  plantation,  which  was  to  be  the 
ate  of  the  town  of  Dunblane,  should  forever  remain  a  part  of  his  succession. 
But  this  provision  is  to  be  construed  with  reference  to  its  establishment  as  a 
city,  and  incorporation  by  the  Legislature,  which  he  subsequently  directs.  The 
obvious  meaning  of  the  whole  is,  that  it  is  dedicated  to  public  use  forever, 
under  such  regulations  as  the  Legislature  should,  by  an  act  of  incorporationt 
prescribe.  The  establishment  of  a  city  necessarily  implies  the  division  of  the 
site  into  squares  and  streets*  and  the  sale  of  the  squares,  by  authority  of  law, 
would  be  in  punuance  of,  and  not  in  violation  of,  the  dedication  of  the  whole 
to  the  public.  The  sovereign  power  might  even  dispose  of  the  avenue  reserved 
if  the  interest  of  the  city  required  it ;  because  the  testator,  by  directing  its 
incorporation  for  the  benefit  of  those  who  might  inhabit  it,  giving  them  no  rights 
or  property  but  what  might  be  derived  from  the  act  of  incorporation,  evidently 
subjected  the  whole  to  the  wisdom  of  the  Legislature.  He  directs  that  eveiy 
thing  belonging  to  his  estate  is  to  be  continued  and  conducted  as  it  may  be 
found  at  his  death.  This  is  evidently  a  temporaiy  provision,  subject  to  the  three 
great  objects  of  the  will.  So,  with  r^pard  to  his  city  property  and  plantations, 
there  is  no  prohibiten  of  their  sale.  There  are  directions  to  make  leases  of  his 
ci^  property,  which  may  extend  to  twenty-five  years,  but  not  perpetuaUy, 
It  has  never  been  questioned,  that  perpetual  annuities  may  be  created,  in  favor 
of  institutions  or  classes  of  society  capable  of  enjoying  them.  The  property  or 
fund  belongs  to  the  institutions  or  classes  of  society  to  which  it  is  donated,  and 
may  be  kept  and  used  by  them  and  their  successors,  so  long  as  no  kiw  b  violated 
in  the  last  case,  or  as  long  as  the  act  incorporating  the  institution  in  the  first 
ease,  authorises  it. 

To  accomplish  the  great  objects  of  the  will,  to  wit,  the  transportation  of  his 
slaves  and  those  in  which  he  had  an  interest,  to  Africa,  the  establishment  of 
the  perpetual  annuities,  and  the  city  of  Dunblane,  and,  indeed,  for  other  objects, 
the  ezecuton,  testamentary  or  dative,  mi^t  at  all  times  apply  to  the  courts 
for  orders  of  sale,  which  would  be  decreed  for  those  purposes :  the  {mvate  sales, 
except  that  to  Mr,  Doyalt  being  unauthorized  by  the  will  and  of  course  by 
law.  It  is  im>per  here  to  remark,  tliat  if  commissioners  coukl  not  be  appointed 
as  directed,  to  execute  the  .will,  in  case  of  the  death  or  resignation  of  the  tes- 
tamentary executors,  it  is  always  competent  for  the  court  in  which  the  succes- 
sion was  opened  to  appoint  dative  executors. 

With  regard  to  the  estsblishment  of  th^  city  of  Dunblane,  I  have  come  to 
the  same  conclusion  with  the  district  judge ;  but  he  has  placed  his  judgment 
upon  grounds  to  which  I  cannot  assent,  and  deem  it  my  duty  to  state  the  reasons 
of  my  opinion.  The  judge  declares,  '*  that  property  passed  on  the  decease  of 
its  owner,  Ist.  To  his  heirs  appointed  by  law.  2d.  To  those  he  devises  it  to. 
Some  person,  natural  or  artificial,  must  be  in  existence  to  fill  one  of  the  places, 
or  the  land  escheats.  The  ownership  cannot  remain  in  abeyance.  The  in- 
heritance is  cast  upon  the  heir-at-law,  or  instituted  at  once."  And  article  1702 
of  the  Civil  Code,  is  quoted  in  support  of  the  opinion. 

This  opinion  of  the  district  court  conflicts  directly  with  the  decimon  of  the 
Sapreme  Court  of  the  State,  in  the  case  between  the  Executors  and  Heirs  of 
the  late  Alexander  Milne^  17  L.  K.  52.  The  testator  devised  half  his  estate 
in  favor  of  two  charitable  asylums,  not  in  existence  at  the  time  of  his  death, 
but  to  be  incorporated  after  his  death,  with  power  to  receive  his  legacies  in 
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Hkirs  of     their  favor.     The  general  assembly  of  the  State,  at  its  first  session  sfter  his  death, 
9  incorporated  the  asylums ;  and  the  courts  of  this  State,  after  able  and  elaborate 

Host.        arguments  on  behalf  of  the  heirs,  maintained  the  dispositions  of  the  wiU. 

So  in  the  case  of  InglU  v.  The  Trustees  of  the  Sailor^s  Snug  Harbor  in  the 
diy  of  New  York,  the^testator  had  devised  a  large  estate  to  establish  that  institu- 
tion, and  requested  in  his  will,  that  it  should  be  iucorponited  by  the  State  of 
New  York.  The  Legislature  did  incorporate  it  five  years  after  the  teetator'a 
death,  and  the  Supreme  Court  of  the  United  States,  after  great  investigation  and 
deliberation,  declared  the  devises  valid.  3  Peter's  Rep.  112.  And  for  half  a  cen- 
tury the  institution  has  remained  a  noble  monument  of  the  wisdom  of  the  teote- 
tor  who  devised  it,  the  Legislature  that  established  it  by  law,  and  the  juriapm- 
dence  that  maintained  the  devise. 

Judge  Story  delivered  an  elaborate  dissenting  opinion  in  the  case  of  The 
Sailor^s  Snug  Harbor,  and  referred  to  a  decision  he  had  prepared  in  the  case 
of  The  Philadelphia  Baptist  Association  v.  Smitft  and  Robertson,  in  which  he 
came  to  the  conclusion,  that  a  bequest  to  the  association  was  void,  because  *^the 
legatees  were  not  at  the  time  a  corporate  society  capable  of  taking  it ;  and  it  is 
a  maxim,  that  the  legacy  must  take  effect  at  the  death  of  the  testator,  or  be 
void  at  that  time,  and  the  right  vest  in  another."  But  in  this  opinion  he  admitted 
**tbat  the  government  of  a  State  as  parens  patriae  has  a  right  to  enforce  all  chari- 
ties of  a  public  nature  by  virtue  of  its  general  superintending  authority  over  the 
public  interests,  where  no  other  person  is  entrusted  with  it."  If  so,  the  propo- 
sition that  the  title  to  property  cannot  remain  in  abeyance  a  resonable  time  to 
enable  the  government  to  provide  the  proper  means  to  enforce  the  bequest,  is  a 
refinement  to  which  we  cannot  assent.  The  English  chancellors  have  often 
enforced  executory  devises,  without  a  freehold  to  support  them  ;  and  have  aaid» 
that  the  only  question  was  whether  the  contingencies  wei*e  to  happen  in  a  reason- 
able time  or  not.  Thelluson  v.  Woodford,  4  Vesey,  Jr.,  325.  And  it  has  been 
decided  in  England,  **that  if  a  corporation,  for  whose  use  a  charity  is  designed,  ia 
not  in  esse,  and  cannot  come  into  existence  but  by  some  future  act  of  the  crown* 
as  for  instance  a  gift  to  found  a  new  college  which  requires  an  incorporation,  the 
gift  is  valid,  and  the  court  will  execute  it.  While  v.  White,  1  Brobis  Chan. 
Cases,  12.  Attorney  General  v.  Downing,  Ambler  550,  571.  Attorney  Gene- 
ral V.  Bowyer,  3  Vesey,  Jr.,  714,  727.  There  is  no  reason  that  the  same  prin- 
ciple should  not  apply  in  this  country  to  a  legacy  tor  any  purpose  of  public  utility. 

In  our  State  there  should  not  be  a  question  on  the  subject.  The  testator  vests 
the  seizin  in  the  executor,  and  divests  the  legal  heir.  The  seizin  is  vested  in  the 
executor  for  a  purpose  which,  if  lawful  and  possible,  he  may  accomplish.  The 
heir  has  neither  seizin  of,  nor  interest  in,  the  property  bequeathed  for  the  object, 
unless  the  legacy  lapse.  The  article  1702  of  the  code  is  not  inconsistent  with, 
and  is  to  be  construed  subject  to,  these  plain  principles ;  otherwise  the  executor 
could  not  lay  a  marble  slab  over  the  body  of  his  testator  without  the  consent  of 
an  heir  whom  by  will  he  had  divested  of  all  title  to  his  property. 

So  also  substitutions  and  fidd  commissa  are  prohibited  by  our  code ;  but  the 
prohibition  is  subject  to  the  rights,  powers  and  duties,  expressly  given  and  pre- 
scribed to  executors,  by  the  same  code,  which  are  all  summed  up  in  article 
1665  :  ^'The  testamentary  executor  is  bound  to  see  the  testament  faithfully  exe- 
cuted.'* We  concur  in  opinion  with  the  Supreme  Court  of  this  State  in  the 
case  of  Mathurin  v.  Livaudais,  that  the  framers  of  our  code,  in  abolishing  sub- 
stitutions and  Jidei  commissa,  **never  contemplated  to  abolish  naked  trusts, 
uncoupled  with  an  interest,  which  were  to  be  executed  immediately.* 


If 


NKW  ORLEANS,  MAY,  1850.  47S 

Ezaeotori  «re  twoni  officers  of  law,  peculiaily  voder  the  eontrol  of  tihe    J'""'  ^' 
oonrtB;  and  ^ere  m  no  danger  of  iJieir  eXerdsing  nnlaWnil  tttistt,  or  of  the  crea-  «. 

tkm  in  their  hands  of  perpetnifiee  inoonaistent  with  public  policy.  JUw. 

I  am,  therrfore,  of  opinion,  that  the  dispoeitions  nX  the  will  io  favor  of  the  dtj 
of  DanUane  and  its  estaUiabroents  did  not  lapse  immediately  on  the  decease  of 
the  testator,  for  the  want  of  a  legatee  in  which  they  shonld  vest  at  the  titte,  m 
held  by  the  district  judge. 

Had  the  General  Assembly  of  the  State  of  Looisiana,  within  a  reasonable  tainev 
incorporated  the  inhabitants  of  the  city  of  DonbJane,  with  power  to  carry  intd' 
eteet  the  objects  of  the  testator,  the  dispositions  of  the  wiU  ought  have  beett 
•ooomplisbed. 

Bttt.the  Legislatore  have  not  incorporated  the  city  of  Dunblane,  thongfa  tweke 
yean  have  elapsed  since  the  death  of  Stephen  Hendereon.  It  does  not  appeat, 
that  any  of  the  successive  representatives  of  the  parishf  not  the  palochial  autho* 
ritiesf  nor  any  citisen  of  the  parish  where  the  city  was  to  have  been  estabfished, 
has  applied  for  the  incorporation.  This  indicates  that  the  Legislatore,  the  pafti* 
chial  authorities  and  eitisens  do  not  consider  expedient  the  incorporation  of  sudi 
a  city,  prfocipaJly  for  manufacturing  purposes,  by  white  laborers,  in  a  parish 
peculiarly  agricultural.  Not  only  a  reasonable,  but  very  aitfple  time  has  elapsed 
for  the  public  authorities  to  provide  for  the  enforcement  of  the  dispositions  of  the 
will  in  this  respect,  Without  the  first  step  being  taken  for  that  purpose. 

I  am  of  opinion,  therefore,  that  the  dispositions  of  the  will  providing  for  the 
incorporation  of  the  city  of  Dunblane,  and  to  make  charitable  and  othet  establish- 
ments in  it,  have  lapsed  for  non-acceptance  by  proper  authori^  io  a  reasonable 
time,  and  that  the  property  should  vest  irrevocably  in  the  heira  or  their  vendees. 
The  8th  clanse  io  the  will  in  faVor  of  the  slaves  owned  jointly  between  the 
testator  and  Henry  Doyal  is  sttaoked«  because  the  testator  could  not  remove  ist 
emancipate  slaves  in  which  Doyal  had  an  interest.  That  is  true;  but  the  exe- 
cuton  had  a  right  to  demand  a  partition,  and  to  remove  to  Africa  those  which  fell 
to  the  share  of  Henderson* t  estate.  It  was  uncertain,  as  contended,  which  of 
the  shivee  should  receive  the  beneficence  of  Henderson;  but  the  chance  of 
receiving  it  was  a  right  which  vested  in  each  slave  at  his  death,  and  Which  slaves 
should  enjoy  it  depended  upon  a  legal  partition  between  Ihyal  and  HendermnCs 
eKocutors.  Instead  of  a  partition,  however,  the  testator  directed  that  some 
arrangement  should  be  made  with  Mr,  Doyal;  declared  he  had  no  doubt  Mr. 
Di^al  would  make  an  agreement  with  his  executon  for  his  half  of  the  negroes; 
dhrected  the  sale  to  him  of  the  testator's  half  of  the  hnd ;  recommended  him 
liighly  to  their  kindness  and  indulgence,  being  already  a  debtor  of  the  estate. 
Under  this  clause  of  the  will  DoyaU  in  act  of  compromise  with  the  heirs  of  Hen^ 
derwn^  dated  the  Jjst  of  June,  1839,  reciting  its  provisions,  and  protesting  against 
the  right  of  Henderson  to  emancipate  the  slaves  in  which  he  had  an  interest,  yet 
.in  the  wo!rds  of  the  act  ^*ckiimed  the  right  of  purchasing  the  undivided  half  of 
•the  Mount  Houmas  plantation  and  slaves  belonging  to  the  estate  of  the  late 
Sunken  Henderson^  at  a  reasonable  price  to  be  fixed  by  experts  sppointed  to 
that  effect,  in  case  the  parties  should  not  agree  upon  the  same,**  and  purchased 
the  undivided  half  of  the  plantation  and  slaves  from  them. 

The  parties  referred  to  the  following  clause  in  an  act  of  compromise  and  divi- 
sion among  the  hein  and  executon  of  Henderson^  made  on  the  Hth  of  April, 
1639,  *^hat  in  case  the  Court  of  Probates  for  the  parish  and  city  of  New 
Orleans,  or  the  court  having  jurisdiction  in  the  matter  shall  decide,  that  the 
undivided  half  of  tiie  slaves  belonging  to  the  succession  of  the  late  Stephen 
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Heirs  or     Henderson  ere  to  be  sent  to  A(Hca,  in  obedience  to  tiie  last  wiD  of  Mid  Stephen. 
ff,  Henderson,  and  are  entitled  to  receive  each  one  hundred  dollars,  and  in  the  event 

^^'^"  that  the  said  Henry  Doyal  should  in  such  case  agree  to  receive  a  som  of  moD^y 
to  consent  that  his  own  half  of  said  slaves  shall  also  be  sent  to  Afiiea,  on  the  same 
conditions;  then  the  said  Henry  Doyal  shall  bind  himself  to  comply  with  sodi 
part  of  the  judgment  of  said  court  on  the  subject ;  and  that  in  such  case  a  dedac- 
tion  of  twenty  per  centum  on  the  appraised  value  of  the  slaves,  as  the  same  are 
appraised  in  the  inventory,  shall  be  made  from  the  first  installment  of  the  pur- 
chase price  of  said  plantation  and  slaves,'* 

Under  this  claim  and  reference  the  parties  made  the  following  agreement : 
**It  is  further  agreed  and  understood  by  and  between  the  said  parties  hereto, 
that  the  present  sale  is  made  and  accepted  under  the  condition,  that  in  case  the 
Court  of  Probates  for  the  parish  and  city  of  New  Orleans,  or  any  court  having 
competent  jurisdiction  in  the  matter,  shall  decide  that  the  undivided  half  of  the 
slaves  attached  to  the  said  plantation,  and  belonging  to  the  estate  of  said  late 
Stephen  Henderson,  are  to  be  sent  to  Africa,  in  obedience  to  the  last  will  of  the 
said  late  Stephen  Henderson,  and  are  entitled  to  receive  each  one  hundred 
dollaro,  the  said  Henry  Doyal  shall,^as  he  does  hereby  bind  himself  to  comply 
with  such  part  of  the  judgment  of  said  court  on  the  subject,  and  that  in  such 
case  a  deduction  of  twenty  per  centum  on  the  appraised  value  of  the  said  slaves, 
as  the  same  are  appraised  in  the  inventory  of  the  said  plantation  and  slaves  made 
by  the  Hon.  Edward  Duffel,  Parish  Judge  in  and  for  the  parish  of  Ascension, 
on  the  sixth  day  of  April,  1838,  shall  be  made  from  the  first  installment  of  the 
purchase  price  of  the  said  plantation  and  slaves,  or  from  any  other  installment  of 
the  said  purchase  price,  as  the  said  parties  may  agree  upon." 

The  executors  clearly  understood  by  all  these  acts,  that  they  conveyed  Hen- 
derson^s  undivided  half  of  the  plantation  and  slaves  to  Doyal,  upon  the  condition 
that  he  should  submit  his  undivided  half  of  the  slaves  to  the  8th  clause  of  Hen-- 
derson^s  will,  because  they  had  no  power  to  sell  to  him  in  any  other  manner, 
and  were  bound  by  the  will  and  their  duty  to  sell  to  him  on  that  condition  alone. 

The  heirs  and  executors  jointly  so  understood  the  sale  to  be  made  to  DoyaU 
because  they  authorized  the  sale  to  him  on  the  following  condition :  «*that  in 
case  the  court  having  jurisdiction  of  the  matter  shall  decide,  that  the  undivided 
half  of  the  slaves  belonging  to  the  succession  of  the  late  Stephen  Henderson  are 
to  be  sent  to  Africa  in  obedience  to  the  last  will  of  the  late  Stephen  Henderson, 
and  are  entitled  to  receive  each  one  hundred  dollars,  and  in  the  event  that  the 
said  Henry  Doyal  should  in  such  case  agree  to  receive  a  sum  of  money  to  con- 
sent that  his  own  half  of  said  slaves  shall  also  be  sent  to  Africa  apon  the  same 
conditions,  then  the  said  Henry  Doyal  shall  bind  himself  to  comply  with  such 
pait  of  the  judgment  of  said  court  on  the  subject ;  and  that  in  such  case  a 
deduction  of  twenty  per  centum  on  the  appraised  value  of  the  slaves,  (that  is,  the 
whole  of  the  slaves,)  as  the  same  are  appraised  in  the  inventory,  shall  be  made 
from  the  first  installment  of  the  purchase  price  of  said  plantation  and  slaves." 
And  because  they  expressly  forbid  a  private  sale  to  Doyal,  unless  he  consented 
to  the  condition,  by  providing  **that  in  the  event  the  said  Henry  Doyal  shall 
refuse  to  purchase  the  undivided  half  of  the  plantation  and  slaves,  on  the  condi- 
tions herein  specified,  an  action  of  partition  shall  be  instituted  agiunst  the  said 
Henry  Doyal,  and  the  Mount  Houmas  plantation  will  be  sold  at  public  auction, 
in  order  to  eflfect  said  partition. 

Doyal  understood  that  he  was  purchasing  upon  the  condition  that  his  interest 
in  the  slaves  should  be  subjected  to  the  conditions  of  the  8th  clause  of  Hender- 
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mn^s  wiO.  became  he  daimed  the  right  to  purchase  at  prbato  saJe  Henderson's     Heirs  of 
undivided  half  of  the  slaves,  by  virtue  of  that  clause  in  his  will,  and  thereby  ,;. 

made  that  clause  and  all  its  conditions  a  part  of  his  contract,  as  much  as  if  it  had        B/)n, 
been  incorporated  in  the  bill  of  sale  made  to  him.     He  accepted  the  conditions 
of  the  clause  to  avoid  an  action  of  partition  and  a  public  sale  at  auction,  in  which 
the  executors  of  Henderson  would  have  had  greatly  the  advantage  of  him,  as  the 
estate  was  immense,  and  he,  as  appears  by  the  will,  was  already  indebted  to  it. 

He,  moreover,  subjected  his  half  of  the  slaves  to  the  conditions  of  the  8th  clause 
in  Henderson's  will,  because  he  says  in  the  bill  of  sale  to  him,  '^that  he  has 
particularly  taken  cognizance  of  the  powers  granted  by  the  parties  to  the  deed 
of  transaction  unto  P.  A>  Most  and  /.  Montgomery.  In  that  deed  the  power  to 
sell  at  private  sale  to  him  was  given  only  on  condition,  that  he  should  accord  to 
his  undivided  half  of  the  slaves  the  same  beneficence  Henderson  had  bequeathed 
to  his  undivided  half  of  the  slaves.  This  power,  therefore,  was  also  made  a  part 
of  the  biU  of  sale  to  him,  as  much  as  if  it  had  been  incorporated  in  words  in  the 
bill  of  sale. 

The  consideration  of  subjecting  his  interest  in  the  slaves  to  the  same  condition 
as  Henderson's  interest,  ai^pears  in  the  very  words  of  the  sale  made  to  him.  In 
case  of  the  decision  of  the  court  against  him,  there  is  to  be  a  deduction  of 
twenty  per  centum  on  the  appraised  value  of  the  whole,  and  not  of  Henderson's 
undivided  half  of  the  slaves,  as  the  same  are  appraised  in  the  inventory  of  the 
plantation  and  slaves  made  by  the  parish  judge.  The  inventory  is  not  before 
us,  but  as  it  is  thus  made  a  part  of  the  bill  of  sale,  it  is  reasonable  to  conclude, 
that  he  purchased  the  undivided  half  of  the  slaves  at  the  appraised  value  in  the 
inventory,  and  was  willing  to  sell  his  undivided  half  at  the  same  appraisement, 
with  the  deduction  of  twenty  per  cent,  in  case  the  decision  of  the  court  should 
be  against  him.  Even  if  this  equitable  cooclusion  as  to  the  consideration  for 
which  Doyal  was  obliged  to  subject  his  undivided  half  of  the  slaves  to  the  con- 
ditions of  Henderson's  will  is  inadmissible,  still  a  court,  if  he  was  so  obliged,  would 
compel  him  to  comply  for  a  reasonable  compensation. 

At  all  events,  he  reserved  nothing  but  the  right  of  contesting  Hendersorfs 
power  to  direct  the  emancipation  of  slaves  in  which  he  had  an  interest.  That 
right  is  fully  reserved  to  him  by  our  decision,  and  is  to  be  the  subject  matter  of 
future  discussion. 

It  is  said,  the  executors  might  compel  Doyal  to  ascertain  by  lot  which  of  the 
slaves  should  be  entitled  to  Henderson's  beniftcence*  and  which  should  not. 
Such  a  proceeding  would  not  be  binding  upon  the  slaves,  should  the  court  deter- 
mine that  any  part  of  them  were  entitled  to  their  freedom.  Neither  Doyal  nor 
the  executors  contemplated  any  such  proceeding,  and  the  executors  did  not  intend 
to  be  subjected  to  it.  The  intentions  of  the  executors  in  the  power  they  gave 
to  sell  are  not  obscure ;  but  if  so,  their  intentions  are  to  be  construed  with  con- 
stant reference  to  the  8th  clause  in  Henderson's  will,  which  they  were  bound  to 
carry  into  effect.  And  Doyal's  obligations  as  purchaser,  if  left  in  doubt  by  the 
words  of  the  sale,  are  to  be  construed  by  the  8th  clause  in  the  will,  and  by  the 
clause  in  the  transaction  between  the  heirs,  executors  and  legatees,  in  which  they 
gave  the  power  tp  sell  to  him,  and  to  boith  of  which  he  expressly  referred  in  his 
purchase. 

It  is  said,  that  the  executors  of  Henderson  would  have  a  right,  in  case  the  court 
should  decide  that  his  slaves  held  with  Doyal  were  entitled  to  be  sent  to  Africa, 
to  sue  Doyal  for  a  partition,  and  thus  extend  the  beneficence  of  their  testator  to 
the  slavef  that  might  foil  to  them.    Neither  the  executors,  nor  Henderson's 
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6«tsCe  hftye  my  longer  a  title  to  tlie  uadirided  hatf  of  the  ilares;  and,  thettolbrs* 
cannot  sue  for  a  fMirtition.  Besides,  the  heirs  and  executors,  to  ezooerate  them* 
^hres  firmn  the  necessi^  of  bidc)i  an  actioa«  provided  in  the  contract  hy  whtcb 
Hiey  gate  power  to  sell  to  Doyal,  '^at  in  the  event  the  said  Henry  Doytd  ahiill 
refuse  to  purchase  the  undivided  half  of  said  plantation  and  slaves,  on  the  oondi* 
tiotts  herein  specified,  (that  is,  that  his  ovrn  half  of  the  slaves  shall  be  sent  to 
Africa,)  an  action  of  partition  shall  be  institnted  against  him,  and  the  Mount 
Honmas  plantatioo  sold  at  public  auction,  in  order  to  effect  a  partition.'* 

They  thus  waWed  the  action  of  partition  of  the  slaves,  and  a  sale  at  avctioii 
of  the  plantation,  on  ^condition  that  Doyal  agreed  to  the  arrangement  eootem- 
plated  in  the  Mx  clause  of  Hender0on*g  win,  because  they  could  waive  neidier, 
nor  give  powers  to  sell  at  private  sale  to  hiip  on  any  other  condition. 

If,  therefore,  this  court  should  determine,  diat  Hen4eT$on*i  slaves  should  be 
emancipated  and  sent  to  Africa,  in  my  opinion  Henry  Doyal  has  obliged  himself 
to  permit  all  the  slaves  on  the  Mount  Houmas  plantation,  at  the  death  of  Stephen 
Henderson,  and  their  issue,  to  be  sent  to  Africa,  upon  the  same  conditions  pre* 
scribed  by  the  testator  for  those  upon  the  other  plantations ;  and  that  the  judg- 
ment of  the  distript  eo^rt  on  the  questions  submitted  to  us  should  be  ^flhrnoed. 
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Baptistb  Bbaulieit,  £  m*  c,  v.  J.  Tbrnoih,  f.  m.  c,  et  al* 

A  retidaary  donation  inUr  vivotf  made  to  certain  pwaona  therein  named,  ia  null,  beeaoae 
it  containa  a  **Jidei  commiiMum ;"  bat  thia  nullity  doea  not  affect  the  title  of  the  origiaal 
donee,  which  remaina  good  to  the  property  donated.  The  entire  donation  ii  mill  only  in 
caaes  of  jmbatitation. 

The  French  text  of  tiie  G.  C.  15C7»  evidently  expresies  the  iqteatfam  of  tbe  Legialilare. 
The  £ngliah  text,  taken  literally,  is  withont  meaning. 

Marriage,  like  other  facts,  may  )>e  proved  hy  any  species  of  evidence  not  prohibited  by  law, 
and  which  doea  not  pre-sappose  a  higher  species  of  evidence  within  the  power  of  the 
party. 

APPEAL  from  the  Fifth  District  Court  of  New  Orleans,  Buekanani  J« 
The  questions  involved  in  this  case  arose  out  of  the  foUowipg  act  of  donation : 

*•  Par  devant  Philippe  Pedesclaux,  notaire  pubUo,  pour  la  ville  et  paroisse  de 
la  K'ouvelle  Orleans,  et  en  pr6sence  des  t6moins  ci-aprds  nomny^s,  fnt  present 
Baptiste  BeaidUu  homme  de  couleur  et  libre,  demeurant  en  cette  villa,  Jequel 
vpulant  doooer  des  preuves  de  son  an)iti^  4  EtUalie  Dudoslange  (mulatiesse 
IHire,)  fille  naturelle  de  Philippe  Dueloslangei  lui  a  par  les  pr6sentes  fiiit  donation 
entre  vifs  et  irn§vocable,  ce  qui  a  6t6  accept^  par  la  dite  Eulalie  Jhtcloslanget 
6  ce  prison te  et  sssist^e  de  son  pdre  naturel  ci-dessus  denomm6,  aussi  con* 
parent,  d*un  demi  terrain  situ6  au  fkubourg  de  la  Course,  rue  des  religienses, 
ayant  trente  pieds  de  face  sur  cent  vingt  pieds  de  profondeur,  faisant  psrtie  da 
terrain  d^oommi  par  le  no*  hiiit,  et  attenant  au  terrain  numero  sept  dsns  I'ilet 
no.  dix,  Ini  appartenant  au  donateur,  pour  Tavoir  achet6  du  sieur  Philippe 
Ducloslange  par  acte  pass^  devant  le  notaire  soussigng  le  quinze  Avril  dernier. 

**  pour  par  la  donataire  jouir,  faire  et  disposer  ooinine  de  chose  lui  appartenant 
en  toute  prDpri6t6  des  maiotenant  et  &  toujours. 

**  A  cet  effet  le  donateur  met  et  subroge  la  donataire  dans  tons  les  droits  ^e 
propri6t6  qn'il  &  et  peut  avoir  sur  le  demi  terrain  ci-dessos,  voulant  qu'elie  en 
soit  saisie  et  rev^tue. 


NEW  OBIiEANS,  MAY,  18&0. 


477 


«t 


Cetto  dontttwn  eft  £ut»  sons  Is  condkioii  expreMo  aum  hqiMOe  cm  pri^ 
sentes  D*aaruent  pas  eu  lien,  que  si  la  donataire  Tonait  &  d6c6der  sana  laiaaer 
de  po0t6rit6  qp  sans  avoir  dispose  d^ancnne  manidre  da  dit  demi  terraio,  qu'alon 
Agatke  Dudo$langty  MiliU  Dudodange^  Mathildt  Dudotlangt^  et  LeomtU 
Ducloslange^  femmeB  de  cofaleur  et  fibre,  deviendront  sans  qu'il  aoit  D^ceaaaire 
de  remplir  ancune  formality,  proprietairea  du  dit  demi  terrain,  et  de  tout  ce  qui 
aera  oonstruit  deaana. 

*«  Fait  et  paa86  &  la  Nourelle  Oriema,  le  qninse  Jnillet  mil  Imit  cent  dix-nenf, 
en  pr6aence  dea  flienrs  Michel  Foureiii  et  Vincent  Bilote^  t^moiDs  qui  ont  Bign^ 
avec  lea  comparana,  et  le  notaire,  a  Pexception  du  donateor,  qui  ne  aachant 
aigner  a  &it  sa  marque  ordinaire.  Aprea  lecture  la  donataire  a  d6€lar6  ne  aaToir 
aigner. 

••  (Sign6,j  Baptiste  Beaulieu,  X  sa  marque.  Eulalie  Ducloslange^  ^  aa 
marque.  Philippe  Dudaelange.  Fawrcuy  V.  BUate*  PkL  Pedesclaux^  Notaire 
Public. 

*'  Pour  copie  conforme  a  I'original  reat^  eo  men  6tade  pour  recoura. 

*'[L.  S.]  (Sign6,)  '>  L0DI8  T.  Cairk,  Notaire  Public.'* 

M.  Grivot  and  C  EMeliust  hr  plaintiff,  contended :  Jean  Baptiete  Beavlieu 
instituted  this  suit  to  recover  from  defendant  a  lot  of  ffround  in  the  Second 
Municipality,  which  he  had  donated  in  1819  to  EtUatie  Ihieloelange,  with  the 
conditioo,  that  should  Eulalie  die  without  posteritj,  or  without  having  disposed 
of  the  property,  then  the  donation  waa  made  in  mvor  of  her  aisters.  Eulalie 
died  in  1845,  without  issue,  or  having  disposed  of  the  lot.  Her  sisters  claimed 
title  to  the  property,  under  the  donation,  but  were  opposed  by  Boss,  who  alleged 
a  pretended  sale  to  him,  by  Eulalie,  a  few  days  previous  to  her  death.  Suit 
was  brought  against  him;  the  judge  decided  in  their  favor;  from  which  judg* 
ment  he  appealed  to  this  eourt.  The  decision  of  ihis  court  was,  that  the  clause 
in  the  donation  under  which  they  claim,  being  a  substitution,  or  Jidei  eoswnu* 
twm,  prohibited  by  article  }507  of  Civil  Code,  rendered  the  donation  nuH,  where* 
upon  Beaulieu  brpughl:  this  suit.  BeauUeu,  the  original  plaintiff,  died  in  1848f 
hia  son  and  heir,  SaintviUe,  was,  on  his  motion,  made  a  party  to  thia  suit. 
Defendants  took  their  rule,  calling  upon  him  to  prove  his  legitimacy  and  heirship* 
By  conaent,  the  rule  was  tried  with  the  merits. 

The  judge  before  whom  the  cause  was  tried,  gave  judgment  agunst  him,  o« 
the  ground  thai;  he  had  not  proved  his  legitimacy.  The  question  is,  whether  the 
marriage  of  Beaulieu  and  Charlotiine  has  been  sufficiently  proved.  By  the  testi* 
mony  3[  Joseph  Porci,  a  cousin,  Isidore  Honoris  an  uncle,  and  other  witnesses,  it  ia 
shown,  that  J.  B.  Beaulieu,  in  1820  or  1821,  introduced  to  his  friends  and  relativest 
CharloUine  as  his  wife,  treated  her  as  such,  they  were  considered  ss  man  and 
wife  by  all  who  knew  them ;  that  Saxntoille  is  the  issue  of  that  cohabitation. 
That  they  lived  as  man  and  wife,  up  to  the  time  of  his  death*  in  1848.  A 
witness,  Moore,  for  the  defendants,  coiroborates  thia  teattmony.  None  of  the 
witnesses  ever  doubted  they  were  man  and  wife. 

This  eridence  was  objected  to  by  defendants,  on  the  ground  that  in  Louisiana, 
marriage  ia  contracted  by  written  contract,  and  by  written  license,  and  formed 
better  proof  of  the  fiicts  in  question.  The  court  overruled  the  objection,  and  a 
bill  of  exception  was  taken.  This  testimony  was  properly  admitted.  It  ia 
difficult,  after  the  lapse  of  twenty-eight  or  thirty  years,  to  procure  better  proof 
Uian  the  cohabitation.  There  is  no  law  requiring  the  registry  of  marriages  ( 
Marriage  being  but  a  civil  contract,  the  forms  required  by  law  are  merely  for 
the  protection  of  those  who  are  charged  with  the  celebration  of  marriages. 
Cohabitation  as  man  and  wife  for  nearly  thirty  years  supposes  the  existence 
of  a  previous  marriage.  Such  a  cohabitation  cannot  be  treated  lightly,  and  chil* 
dren  bom  during  that  cohabitation,  cannot  be  considered  as  bastards.  No  one 
is  presumed  to  have  violated  the  laws  of  his  country.  See  Holmes  v.  Holmes, 
6  L.  R.  470.  18  L.  K,  550.  In  France,  where  the  records  are  required 
to  be  strictly  kept,  and  the  marriages  to  be  registered ;  the  chik)  claiming  as 
heir,  and  legiUnuite  child  ia  not  required  to  produce  the  marriage  oontract» 
if  both  parents  are  dead,  for  it  is  not  presumed  that  he  knows  the  date  when« 
the  place  where,  or  the  person  by  whom  the  ceremony  was  performed.  The 
only  proof  required  is,  the  fact  of  cohabitation  as  man  and  wife ;  their  reputatbn 
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BxAVLisu    as  BQch ;  diat  he  was  born  of  that  cohabitation,  and  treated  as  the  legitioiflte 
^^- issue.     See  Duranton  verbo  Marriage,  p.  207,  no.  253,  vol.  2. 

The  judge  erred  in  deciding  against  the  rights  of  Saintville.  In  his  judg- 
ment, he  says,  it  is  matter  of  notoriety  that  the  colored  population  are  tena- 
cious in  having  the  marriage  performed  fticie  ecclesiae.  The  judge  pays  that 
class  a  high  compliment,  in  believing  that  tbey  entertain  a  higher  regard  for  the 
religious  solemnity  of  the  marriage  than  the  white  population.  If  it  be  ao,  the 
presumption  preponderates  in  favor  of  the  parties  here,  for,  if  they  are  tenacious;, 
the  supposition  is,  that  they  did  comply  wiih  the  necessary  formality.  Whether 
the  marriage  was  solemnized  here  cannot  be  shown.  SainlvilU  had  no  right 
to  doubt  the  truth  of  his  father  and  mother's  statements ;  and  he  has  established 
all  he  was  bound  to  do,  to  prove  his  legitimacy,  and  his  right  to  claim  as  heir. 
The  defendants  offered  the  testimony  of  one  U.  Valentin^  taken  under  a  com- 
mission, which  was  objected  to,  because  he  was  the  brother  of  /.  B.  Beaulieth 
and  had  a  clear  and  distinct  interest  in  defeating  Saintville^s  rights.  If  iSatA^ 
vilLe  failed,  he  was  the  heir  to  his  brotlier's  estate.  The  district  judge  main- 
tained the  objection,  and  defendant*B  excepted  thereto. 

On  the  merits  of  the  cause,  the  decree  of  this  court  in  the  suit  of  MathUde 
Ducloslajige  v.  Ross^  offered  together  with  the  whole  record  of  the  case,  forma 
the  law  of  this  cause.  This  court  declared  that  the  donation  contained  a  sub- 
stitution, or  Jidei  commissumj  and  the  article  1507  Civil  Code,  positively  declares, 
that  if  the  act  of  donation  contains  such  a  clause,  the  donation  is  null,  even  in 
nsgard  to  the  donee,  instituted  heir  or  legatee.  If  null,  the  property  reverta  to 
the  donor  or  his  heirs.  Ross  cannot  then  set  up  title  from  Eulalit ;  she  did  not 
nor  could  not  dispose  of  the  property.  She  never  had  title.  Beaulieu  was  and 
is  still  the  owner. 

But  if  it  be  considered  that  she  had  the  colour  of  a  title,  she  never  parted 
with  that  title.  The  pretended  act  of  sale  was  obtained  by  Ross  and  Temoir 
through  fraud,  at  a  time  when  she  was  sick  and  feeble  on  her  death-bed ;  the 
transactions  took  place  in  a  dark  room ;  threats  were  used  by  Temoir ;  Rots 
aided  and  assisted;  no  money  was  paid  for  the  price  of  said  property.  All 
these  facts  were  proved  on  trial  of  Ducloslange  v.  Ross*  Interrogatoriea  pro- 
pounded to  Ross  were  not  answered  by  him,  and  were  taken  as  confessed. 
These  interrogatories  were  full,  and  he  had  then  the  chance  of  exculpating 
himself  from  the  charge ;  he  failed  to  do  so.  The  whole  of  this  record  was 
offered  and  received  in  evidence  without  objection  on  the  part  of  defendants. 
In  that  case,  the  district  judge  decided  there  was  fraud ;  on  the  appeal,  strenuous 
efforts  were  made  by  Ross  to  reverse  the  judgment  on  that  point :  this  court 
did  not  consider  the  argument  thereon,  and  it  certainly  cannot  now  be  ques- 
tioned by  Ross,  that  there  was  no  fraud. 

The  testimony  of  Valentin  was  also  offered  to  prove  what  had  passed  at  the 
time  Beaulieu  purchased  this  property  from  Philip  Ducloslange,  in  April,  1819, 
to  show  that  the  donation  was  a  sale  to  Eulalie,  and  that  Beaulieu  had  received 
value ;  to  this  it  was  objected  that  nothing  could  be  proved  by  oral  testimony, 
to  contradict  the  notarial  act.  The  court  sustained  the  objection,  and  defendant 
excepted.  The  court  did  not  err,  and  its  decision  is  correct ;  it  is  the  positive 
law,  and  no  such  evidence  could  be  adduced.  As  to  the  prescription,  that  can- 
not be  nwintained.  Eulalie  had  no  title ;  consequently,  she  was  not  in  posses- 
sion ;  or,  at  any  rate,  it  would  have  been  necessary  for  her  to  have  been  in 
possession  for  more  than  thirty  years. 

Benjamin  and  Micau,  for  defendant,  contended :  1.  As  to  the  legitimacy  of 
the  present  plaintiff.  Like  all  other  plaintiffs  he  was  bound  to  make  out  a  clear 
case ;  and,  so  far  from  having  done  so,  the  evidence  is  against  the  existence  of  a 
marriage.  There  is  not  a  single  witness  who  swears  that  he  had  ever  heard  of 
the  fact  of  marriage :  though  sevei-al  of  them  speak  of  the  partiea  living  as  man 
and  wife,  &c.  2.  The  alleged  nullity  of  the  donation  to  Eulalie  Ducloslange. 
The  limitation  over  to  the  sisters  of  Eulalie  has  already  been  decreed«to  be  null. 
The  question  that  remains  is  whether  the  nullity  extends  to  the  donation  to 
Euialie  herself.  This  question  did  not  arise  in  the  first  case,  and  was  not 
decided.     3d  Ann.  432. 

It  is  a  settled  rule  in  the  construction  of  wills,  that  the  nullity  of  one  clause 
will  not  involve  that  of  another,  unless  the  construction  involving  such  nullity  can- 
not be  avoided.     Farrar  v.  McCutcheon,  4  N.  S.  49.     Mathurin  v.  LivawUds, 

5  N.  S.  306.     Mcdusky  v.  Webb,  4  R.  R.  204.     Cole  v.  Cole,  7  N.  S.  417. 

6  TonUier,  44. 
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If  the  hw  M  satiefied  by  dedaring  the  residnaiy  clause  null,  the  direct  doiui- 
tioD  will  be  preserved.  That  part  only  will  be  declared  null  which  contravenee 
the  prohibition  of  the  code.     Duplessis  v.  Kennedy^  6  L.  R.  247. 

The  first  part  of  article  1507  prohibits  fidei  ccmmissa,  as  well  as  sabstita- 
tions,  and  in  this  gpes  beyond  the  corresponding  article  896  of  the  Code  Napo- 
leo<i.  But  the  seotsnd  clause  is  identical  with  the  second  clause  of  the  arti- 
cle 896.  The  first  clause  prohibits  alike  fxlei  cammUsa  and  substitutions 
The  second  extends  the  nullity  to  the  donee,  not  in  all  cases  of  fidci  cammUsum 
or  substitution,  but  to  all  cases  when  the  donee  is  charged  or  enjoined  to  pre- 
serve the  thing  for  another  or  return  it  to  another.  The  language  in  the  French 
text  is  borrowed  verbatim  from  the  Code  Napoleon,  **est  charg^  de  conserver  et 
de  rendre  i  un  tiers."  It  seems  to  follow  that  although  a  fidti  comm%8$um  good 
in  France  would  be  void  here,  yet  the  donation  itself  is  only  null  here  when  it 
would  be  null  in  France.  The  fidei  cammissum  would  not  be  enforced,  yet  if 
the  full  property  be  given  to  the  first  donee  his  title  remains  perfect,  and  the  nul- 
lity reaches  ovify  the  eventual  disposition  The  nullity  of  the  first  donation  is 
declared  only  when  the  donee  is  charged  to  preserve  and  to  restore.  The  test 
of  the  validity  of  this  donation  to  Eulalie  is  whether  any  such  burthen  was 
imposed  upon  her.  This  is  answered  by  the  donation  itself,  which  gives  her  the 
full  property,  to  do  with  and  dispose  of  it  as  she  please.  5  Toullier,  21,  38. 
McClusky  v.  Webb,  4  R.  R.  204.  Caldwell  v.  Hennen,  5  R.  R.  24.  Ber- 
nard  v.  Souli,  18  L.  R.  26.    Liautaud  v.  Bajptkie^  3  R.  R.  446. 

3.  Eulalie  Ducloslange  did  dispose  of  the  property  in  her  life  time.  She 
sold  it  to  Ross.  This,  so  far  from  contravening  the  intention  of  the  donor,  is  in 
precise  conformity  with  his  wishes.  He  gives  her  full  power  to  dispose  of  the 
property.  The  fidei  commissum  is  only  a  contingent  right  to  arise  in  case  she 
should  not  have  disposed  of  it.  It  cannot  be  said  that  any  thing  is  added  or 
changed  in  the  disposition  of  the  donor,  when  effect  is  given  to  a  disposition 
which  he  expressly  and  formally  authorizes.  No  policy  of  the  law  is  contra- 
vened, for  Eulalie  was  free  to  sell,  to  mortgage  and  to  give  from  the  day  of  the 
donation. 

It  was  asserted  on  the  argument,  that  the  sale  to  Boss  was  a  mere  fraud  and 
simulation.  This  is  positively  denied.  It  has  never  been  either  decreed  or 
proved ;  nor  is  the  evidence  in  Ducloslange  v.  Roi9  before  the  court  at  present. 
But  suppose  it  a  simulation,  in  what  did  the  simulation  consist  ?  The  plaintiff 
aver  that  it  was  a  disguised  donation  to  the  husband  of  Eulalie.  If  it  were  ad- 
jnitted  to  be  true,  this  would  not  help  the  cause  of  the  plaintiff.  She  was  free 
to  make  a  direct  donation  to  her  husband,  and  being  free  to  give  it  to  him  directly, 
an  indirect  conveyance  would  be  equally  valid  and  binding. 

A  fidei  commiasumj  pure  and  simple,  is  nothing  but  a  naked  trust  without  au 
interest.  The  trustee  is  the  mere  agent  of  the  beneficiary,  and  this  agency  is 
DO  more  unlawful  than  the  thousands  of  common  agencies  which  occur  in  the 
ordinary  intercourse  of  life.  It  follows  that  all  fuiei  commissa  do  not  come 
within  the  meaning  of  the  laws.  AU  such  are  not  prohibited  in  Louisiana. 
Mathurin  v.  Livatuiais,  5  N.  S.  302.  Hope  v.  LaBaule,  4  L.  R.  212.  Malone 
v.  Barker,  2  R.  R.  369.     Caldwell  v.  Hennen,  6  R.  R.  20. 

If  they  do  not  tie  ap  the  property  from  commerce,  or  necessarily  alter  the 
course  of  descents,  it  is  impossible  to  see  how  they  conflict  with  the  policy  of  the 
law. 

4.  There  is  no  merit  whatever  or  equity  in  the  claim  of  the  present  plaintiff. 
From  the  evidence  in  the  record,  it  is  apparent  that  he  never  was  the  owner  of 
the  property.  It  really  belonged  to  the  father  of  Eulalie,  and  Beaulieu  was 
himself  but  a  nominal  holder.  This  is  apparent  from  the  testimony  of  the  brother 
of  Beaulieu,  and  on  this  point  at  least  he  is  entitled  to  full  credit ;  for  it  goes  to 
establish  the  fact  that  neither  Beaulieu  nor  his  heirs  ever  had  any  real  or  just 
right  in  the  property,  and  his  testimony  is  corroborated  by  the  written  receipt 
showing  the  transaction  between  Beaulieu  and  Dudoslange. 

5.  It  is  impossible  to  permit  Beaulieu  to  attack  the  title  of  McBumey,  a  pos- 
sessor in  good  faith.  Using  the  permission  that  the  act  gave  her,  Eulalie  con- 
veyed the  property  to  Ross  for  a  valuable  consideration ;  and  Ross,  for  a  like 
▼alnable  consideration,  transferred  it  to  McBumey,  Is  it  possible  now  for  the 
original  donor  to  come  back  upon  the  title  which  he  himself  has  conferred,  and 
disturb  possessors  in  good  faith  and  for  a  valuable  consideration?  In  a  late 
decision,  Bastable^s  Heirs  v.  Stacy  and  Curry,  ante  p.  411,  the  conrt  held,  that 
although  the  plaintiff  *s  title  was  good,  yet  it  was  lost  by  their  lying  by  and  per- 
mitting other  rights  to  be  acquired    by  mortgage   and  sheriff  >  sale.      But 
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plMBT'iir.  Thk  ii  fliil  a  wtmo^Br  caae  for  the  defence.  The  origui  of 
McBwneff*  title  is  in  the  veiy  peitf  who  now  attacks  it.  If  he  cbooea 
to  await  the  «le  int  to  Ro$$  wmI  dieo  to  MeBurmey^  without  interfiBiin^  it  m 
too  late  far  him  afterwards  to  retract  hia  donation.  He  haa  not  only  permitted 
ether  riahta  to  be  acqnired.  bat  he  haa  aaaiated  in  leading  others  to  the  inveet- 
meat  of  their  aiooey  apon  an  apparent  title  conferred  by  him.  He  is  the  hat 
penon  who  ahovid  be  permitted  to  attack  a  title  to  which  he  has|[iveo  carrencj. 
6.  This  is  nothing  bot  an  action  to  readnd  a  donatioa ;  it  is  barred  in  five  jeaia. 
C.  C.  3507.  The  title  is  jost,  and  the  poasesiion  ia  good  fiuth;  it  is,  thereiire, 
tiie  baaia  of  the  prescription  of  ten  yeank  If  the  nvlO^  of  the  act  be  abeohite, 
then  it  is  not  the  basis  of  prescription ;  if  relative  only,  it  will  sore  for  preecrip- 
tioa.  VaseiHb  Prea.  540.  2  Troplong,  905.  In  this  case,  there  is  no  one  who 
eonld  attack  the  title  except  the  donor  and  his  heiri.  It  is  a  good  tide  until 
attacked,  and  wonkl,  therefore,  aeem  not  to  involve  an  abaolnte  niillity. 

The  judgment  of  the  court  was  |m>noanced  by 

Host,  J.  In  the  case  of  Dudoslange  et  al.  v.  Philip  Ross,  we  held,  a  resi- 
dnary  donation  ^^imUrvivos'^  made  to  certain  persons  therein  named  to  be  nallt 
•s  cootainiog  a  **fidei  €omiaifsiii»"  prohibited  by  law.     3d  Ann.  432. 

BapUste  Beaulieu^  the  donor  in  that  case,  availing  himself  of  diis  decision, 
has  instituted  the  present  action  to  recover  the  property  donated  from  the  defon- 
dant,  who  is  in  possession  of  it. 

During  the  pendency  of  this  suit,  and  after  issue  joined,  one  SainlfriiU  JBc«a- 
lieth  sSegiDg  himself  to  be  the  only  legitimate  son  and  heir  of  the  plaintiir,  sug- 
gested his  death  to  the  court,  and  in  his  ^^exparU^^  api^cation  was  authorised 
to  prosecute  the  suit. 

Tha  defendant,  expressly  denying  that  SamtviUe  was  the  legitimate  son  and 
heir  of  the  plaintiff,  took  a  rule  upon  him  to  sbow  cause  why  he  should  not 
exhibit  and  file  in  court  his  authority,  or  prove  by  competent  testimony  the  focti 
suggested  by  htm. .  By  consent,  this  rule  was  tried  with  the  merits,  and  the  oooit 
being  of  opinion  that  the  legitimate  filiation  was  not  satisfactorfly  established,  and 
that  the  plaintiff  had  not  complied  with  the  formalities  required  to  entitle  him  to 
recover  the  properly  as  a  natural  child  dnly  acknowledged,  dismissed  the  petition. 
The  plaintiff  has  appealed. 

It  was  held  by  our  predecessors,  that  marriage,  like  other  contracts,  may  be 
proved  by  any  species  of  evidence  not  prohibited  by  law,  which  does  not  pro- 
suppose  a  higher  species  of  evidence  within  the  power  of  the  pnty.  Holmes  w. 
Holmes,  6  L.  R.  470. 

Adhering  to  this  rule,  we  are  not  prapared  to  concede  that  the  evidence 
adduced  by  the  pfauotiff  in  this  case  pro-supposes  a  higher  iqpecies  of  evidence 
within  his  power,  and  we  incline  to  the  opinion  that  it  makes  out  SLprimUlfack 
case  of  legitimate  filiation ;  we  will  therefore  examine  the  cause  on  its  merits. 

In  the  case  of  Ducloslange  we  stated,  that  although  every  substitutiou  is  a 
fidei  commissum,  every  JitUi  eommissum  is  not  a  substitutioa.  This  diatiactisai 
finds  its  application  in  the  present  case. 

Substitutions  embrace  every  disposition  by  which  the  donee,  the  instituted 
heir,  or  the  legatee,  is  charged  to  preserve  the  thing  g^ven  and  return  it  to  a  third 
person. 

Article  1507  of  the  code  which  defines  substitutions,  was  transcribed  without 
change  from  the  Code  of  1808,  and  the  French  text  evidently  expresses  the  inten- 
tion of  the  Legislature.    The  En^ish  text,  taken  literally,  is  witho^^t  meaning. 

It  is  an  OBsential  requisite  of  a  aubstitution  that  the  thing  given  be  tied  up  In 
the  hands  of  the  first  recipient  during  his  natural  life ;  in  such  a  case  the  dispo- 
sition Is  nun,  ef  en  with  regard  to  the  donee,  the  instituted  heir  or  &e  legHmm* 
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Did  the  donation  in  this  cftse  have  that  effect  1  It  transferred  die  property  to  the 
first  donee,  with  fall  power  to  use  it  and  dispose  of  it  at  pleasure,  on  condition 
that  if  she  died  without  posterity  and  without  having  disposed  of  it,  other  per- 
sons named  in  the  act  Would,  without  any  formality,  become  the  owners  of  it. 

It  is  clear,  that  Eulalie  Dwdoslangt  was  not  charged  to  preserve  the  property 
during  her  natural  life^  and  that  it  Was  not  tied  up  in  her  hands ;  she,  on  the 
contrary,  had  full  power  to  alienate  it,  and  the  condition  attached  to  the  donation 
was  a  mere  Jidei  cammissum,  to  be  executed  only  in  case  she  did  not  avail  her- 
self of  the  faculty  given  to  her.  That  fidei  commissum  being  in  violation  of  a 
prohibitory  law,  is  null,  as  We  held  in  the  former  case ;  but  that  nullity  does  not 
carry  with  it  the  nullity  of  the  donation  to  Eulalie  Dudoslange.  The  entire 
disposition  is  null  in  cases  of  substitution  only.  Duplessis  v.  Kennedy ,  6  L.  R. 
247.     The  defendant  having  prayed  for  no  change  in  the  judgment. 

It  is  therefore  ordered,  adjudged  and  decreed,  that  the  judgment  of  the  court 
below  be  affirmed.  With  costs. 


Bkaolikv 
TaasoiB. 


C.  RosELius  V.  Widow  Delachaisb. 

Under  ordinary  ctrcamstancea^  the  appearance  of  a  member  of  the  bar  aa  the  attorney  of 
record  to  a  anit  in  tbe  place  Where  the  party  reaides,  woold  be  evidence  of  hia  having 
been  crmployed  by  tbe  party  in  the  caeae  ;  bat  this  preanmption  may  be  repelled  by  evi-' 
dence. 

However  valuable  the  iervicea  of  an  attorney  may  have  been  to  a  party  in  a  anit,  in  which 
he  repreaented  othera  having  a  aimilu'  interest/  he  cannot  recover  a  fee  from  a  party  who 
baa  not  employed  him« 

APPEAL  from  the  Third  District  Court  of  New  Orleans,  Kennedy,  J. 
G,  Schmidt^  for  plaintiff.     BMard  and  Frosty  for  defendant.    The  judg- 
ment of  the  court  was  pronounced  by 

EusTis,  C.  J.  The  plaintiff  sues  the  defendant  to  recover  the  sum  of  $2750, 
alleged  to  be  due  him  for  professional  services  rendered  her  in  the  suit  of 
Amardd  tt  al.  v.  Mme,  Delachaise  in  the  Court  of  the  Third  District,  and  in 
this  court  on  the. appeal. 

The  amount  claimed  by  the  plaintiff  does  not  Appear  to  be  disputed,  it  being 
eoDceded  that  if  the  defendaut  is  bound  at  ail  to  pay  the  plaintiff  his  fee,  it 
ought  to  be  a  liberal  one. 

The  defence  is,  that  she  never  employed  the  plaintiff  in  her  case,  but  thnt  he 
was  employed  by  others  interested  in  having  the  title  established  which  was  in 
controversy  in  that  suit,  inasmuch  as  they  held  lots  under  it. 

The  plaintiff  recovered  judgment  for  the  amount  sued  for,  and  the  defendant 
has  taken  this  appeal. 

The  suit  of  Amauld  et  al.  v.  Mme,  Delachaise,  reported  in  4th  Ann.  109, 
was  instituted  ibr  the  purpose  of  defeating  the  title  under  which  the  defendent 
and  a  number  of  other  proprietors  held  a  parcel  of  land  in  the  parish  of  Jeffer- 
son, which  they  had  divided  among  themselves ;  the  largest  portion  of  which  was 
held  by  the  defendant.  Judge  Bvllard  was  her  counsel  in  the  court  of  tbe  first 
instance  and  tried  the  cause  there.  The  cause  was  decided  in  favor  of  the 
plaintiffs,  and  on  the  motion  for  a  new  trial  the  plaintiff  in  this  suit  joined  the 
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RosKLtvi     eonntel  for  Mme.  DtlachaUe  in  the  appKcation.    On  Um  appeal,  belli  gentfbmen 
DitACHAisB.  argned  the  cause  in  this  eonrt ;   and  the  jadgment  of  the  district  court  waa 
rerersed,  and  the  ease  decided  in  favor  of  Afme.  Delaehaite. 

It  sppears  that  the  plaintiff  applied  for  the  appeal,  and  filed  the  transcript  of 
the  record  and  became  security  for  costs,  and  presented  to  the  court  an  elaborate 
printed  argument.  ilfm€.  Ddadunse  employed  additional  counsel  in  this  oouit, 
JIfr.  Le  Oardeur,'who  submitted  a  well  prepared  argument  in  support  of  the  tide 
under  which  she  claimed. 

It  does  not  appear  that  the  plaintiff  had  any  direct  communication  with  the 
defendant  in  relation  to  the  suit,  and  the  fact  of  her  having  employed  him  as  her 
counsel  is  left  on  the  presumptions  arising  from  evidence  which  is  circumstan- 
tial. 

Under  ordinary  circumstances,  the  appearance  of  a  member  of  the  bar  as  the 
attorney  of  record  in  the  place  where  the  party  resides  would  be  evidence,  as 
between  the  attorney  and  client,  of  his  having  been  employed  in  a  case  in  which 
the  attorney  had  conducted  the  suit.  But  under  the  present  circumstance  this 
presumption  is  repeUed  by  the  fact  of  the  defendant's  having  had  her  own  lawyera 
to  manage  her  cause,  and  that  the  plaintiff's  professional  services  were  secured 
by  other  parties  in  interest,  who  appear  to  have  made  common  cause  in  the 
defence  o£  their  common  title  at  issue  in  her  suit. 

On  a  careful  examination  of  the  testimony,  we  have  come  to  the  conclusioo 
that  the  plaintiff  was  misled  in  supposing  that  he  was  employed  by  the  defen* 
dant,  and  that  the  pikrties  who  engaged  his  services  did  so  on  their  own  account, 
and  had  no  authority  to  bind  the  defendant.  However  valuable  the  services  of 
*tihe  plaintiff  may  have  been,  which  do  not  appear  to  be  underrated  by  the  defen- 
dant henelf,  yet  as  she  did  not  employ  him  or  authorize  any  one  else  to  employ 
him  in  her  suit,  the  present  action  cannot  be  sustained. 

It  is  therefore  decreed,  that  the  jadgment  of  the  district  court  be  reversed, 
and  that  judgment  be  rendered  for  tbe  defendant,  with  costs  in  both  courts. 


P.   A.   DUFIN  V.    Ml7TUAX    INSURANCE    CoMPANT. 

Wbere  a  boose  is  destroyed  by  a  riotoas  assemblage,  and  there  is  a  dense  in  tiie  policy 
exeepting  a  loss  of  that  character,  the  insurance  company  is  not  lisble  for  the  loss.  It  is, 
in  soch  a  case,  immaterial  that  the  rioters  assembled  originaUy  toe  a  lawful  pupose,  bat 
afterwards  were  guilty  of  a  riot 

It  is  not  necessary,  in  order  to  exempt  an  insurance  company  horn  liability  for  loss  by  a 
riot,  that  the  gnilt  of  &e  rioters  should  have  been  first  established  by  a  criminal  proee- 


APPEAL  from  the  Fifth  District  Court  of  New  Orleans,  Buchananj  J. 
Eyma  and  Labarre,  for  plaintiff.    Briggs^  for  defendant.    The  judgment 
of  the  court  was  pronounced  by 

SLiDELLt  J.  The  action  is  upon  a  policy  of  insurance.  The  defence  is,  that 
the  building  insured  was  set  fire  to  and  destroyed  by  rioters,  and  that  the  caae 
comes  within  the  following  clause  in  the  policy  :  **  Provided  always,  and  it  is 
hereby  declared,  that  this  corporation  shall  not  be  liable  to  make  good  any 
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vr  damage  by  fire  which  may  happen  or  take  ]Jace  by  meeiw  of  any  inTanoOv        Dupm 
fnamrectioD,  rioC,  or  cbil  commotion,  or  of  any  military  or  usorped  power,  or  HuTUiL  lasv- 
by  an  earthquake  or  hunrtcane;"    We  concur  with  the  district  judge  in  the        Rakcb 
opinion,  that  the  defence  was  soatained  by  the  evidence.     It  is  true,  that  the 
persona  who  set  fire  to  the  house,  had  originally  assembled  without  any  such 
design,  but  for  an  innocent  purpose.     But  it  seems,  says  a  writer  of  high 
authority,  to  be  clear,  that  if,  in  an  assembly  of  persons  met  together  on  any 
lawful  occasion,  a  sudden  proposal  should  be  started  of  going  together  in  a  body 
to  pun  down  a  house  or  enclosure,  or  to  do  any  other  act  of  violence,  to  the 
dbturbanoe  of  the  public  peace,  and  such  motion  be  agreed  to,  and  executed 
accordingly,  the  persons  concerned  4»nnot  but  be  noters ;  because  their  asso- 
ciating themselves  together  for  such  a  new  purpose,  is  in  no  way  extenuated  by 
their  having  met  at  firstiuponAnotheiu    Russell  on  Crimes,  voL  1,  p.  268,  citing  1 
Hawkins,  P.  C,  c  65,  s.  3. 

It  is  said,  that  the  precise  number  of  persons  engaged  in  setting  fire  to  the 
house  is  not  proved ;  and  under  the  authorities  it  may  be  conceded,  that  to 
constitute  a  riot,  there  must  be  a  tumultuous  disturbance  of  the  peace  by  three 
persons  or  more.  See  Russell,  vol.  1,  p.  266.  We  consider  it,  however,  clear, 
from  the  evidence,  that  the  number  of  persons  so  engaged  was  more  than  three; 
and  that,  for  the  purposes  at  least  of  the  enquiry  in  a  civil  action,  the  fact  of  a 
riot  was  established.  The  riot  seems  to  have  been  preceded  by  an  affray; 
but,  in  our  opinion,  was  not  the  less  on  that  account,  in  legal  contemplation,  a 
riot.  It  is  said,  that  if  there  was  a  riot,  the  defendants  were  obliged  to  establish 
the  fact  by  the  judgment  of  a  competent  court  in  a  criminal  proceeding,  wherein 
the  rioters  were  tried  and  convicted.  The  plaintiff  has  not  cited,  nor  are  we 
aware  of  any  authority  in  support  of  this  position. 

The  judgment  of  the  district  court  is  therefore  affirmed,  with  costs. 


Succession  of  N.  N.  Destrbham; 

Where  a  tale  from  a  nataral  tator  to  a  miiior  child  in  payment  of  the  amoant  dae  to  the 
minor  ii  annulled,  the  minor  it  entitled  to  interest  on  the  torn  from  the  time  it  became 
due,  onlest  it  it  shown  by  the  advetse  party  that  the  fruits  received  from  the  property 
before  the  sale  was  annulled  were  equivalent  to  interest. 

APPEAL  from  the  Third  District  Court  of  New  Orieans.  Kennedy,  J. 
Benjamin  Bud  Bonford,  for  appellants.  Qrailhe,  for  eicecutor  and  appellee. 
The  judgment  of  court  {Roett  J.  recusmg  himsejf  on  account  of  relationship,) 
was  pronounced  by 

Slideli.,  J.  In  August,  1845,  ^fr$^  Louisa  Harvey  received  from  her 
father,  on  the  eve  of  her  marriage,  as  a  dation  en  pavement  for  an  amount  due 
by  him  as  her  natural  tutor,  certain  squares  of  gronnd  in  a  contemplated 
town.  In  1849,  she  /[jrhtained  a  dejcree  agi^nst  his  succession,  adjudging  the 
nuUity  of  the  conveyance.  The  ground  of  this  action  of  nullity  was,  that  she 
was  at  the  time  a  minor;  that  she  was  entitled  to  an  account  of  tutorship ;  and 
that  the  settlement  and  contract  made  widi  her  tutor  before  the  rendition  of 
that  account  ^ere  null  and  void.  The  property  was  consequently  restored  to 
the  m«M  ojf  the  succession* 
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BcrccusioH  or     The  tale  having  been  annalM,  Mr$.  Harvtiif  ooDtends,  tfast  Um  debt  due  fay 
JDebtilkhan 

her  father  never  having  been  paid,  beara  intereat  from  9th  August,  1845.     The 

executor  reaiata  thia  pretenaion,  and  reliea  on  the  legal  inferencea  which  it  ia 

aaid  are  dedacible  from  the  2531  at  article  of  the  code.    It  declares  that  tba 

buyer  owea  intereat  on  the  price  of  the  sale  until  the  payment  of  the  ci^italt  if 

the  thing  sold  produces  frnita  or  any  other  income. 

It  18  not  proved  that  the  lands  sold  did  produce  fraita  while  in  the  ponsoooion 
of  Mrs,  Harvey.  So  far  aa  any  inference  may  be  drawn  from  the  facta  di»» 
cloaed  by  the  evidence,  it  would  be  in  ittvorof  Mr*.  Harvey*  For  the  property, 
of  which  that  given  in  payment  formed  part,  was  intended  by  the  deceased  to 
be  converted  from  a  rural  to  an  urban  destination. 

Considering  the  relations  between  the  parties  at  the  time  of  the  sale,  the 
cauaea  for  which  it  was  diasolved,  and  the  condition  of  Mrs.  Harvey^  we  are  of 
opinion,  that  upon  the  rescission  of  the  contract,  she  was  not  to  be  considered  as 
having  received,  in  .fruits,  during  her  possession,  an  equivalent  for  the  intereat  of 
the  amount  due  by  her  fktlier,  in  payment  of  which  the  sale  was  made ;  but 
that,  on  the  contrary,  the  burthen  was  upon  the  executor  to  show  that  she 
received  an  amount  of  fruits  equivalent  to  such  interest,  or  at  least,  that  with 
ordinary  care,  such  fruits  paight  have  been  produced.  *^We  say  "at  Uatl,** 
without,  however,  intending  to  hold  positively  that  it  would  have  sufficed  in  th» 
present  case  to  prove  such  capacity  to  produce  equivalent  fruits. 

This  view  of  her  rights  and  of  the  burthen  of  proof  is,  we  thinic,  fairly  dedu- 
cible  from  the  articles  of  the  code  cited  by  the  appellant,  and  the  general  policy 
of  our  laws  touching  minors  and  other  incapable  peraons.  See  Civil  Code,  2226. 
See  also  1 872,  2570.  In  commenting  on  the  article  1312  of  the  Napoleon  Code« 
which  corresponds  with  aiticle  2226  of  our  own.  Duranton  observes :  Ainal 
c*e8t  k  Tadvei-saire  k  prouver  que  ce  qpi  k  6t6  pay 6  a  tourn6  au  profit  de  rinca- 
pable ;  par  exemple  que  la  somme  k  servi  k  payer  une  dette  legitime,  k  lenr 
propre  subsistence,  k  Tentretien  et  k  la  repanitipp  de  leurs  biens,  etc.  Duran- 
ton, vol.  12,  §  562. 

After  a  careful  consideration  of  the  claim  of  Mrs.  McCulckean  for  interest  on 
the  amount  of  her  maternal  inheritimce  down  to  the  death  of  her  father,  we  are 
of  opinion  that  it  is  satisfactorily  answered  by  the  district  judge,  to  whose 
reasoning  we  refer.  Nor  upder  the  evidence  do  we  feel  authorized  to  disturb 
his  decree  respecting  the  amount  paid  tp  Mr.  Grailke.  The  executor's  account 
having  allowed  the  interest  from  the  17th  February,  1840,  the  interest  now 
allowed  is  to  be  calculated  from  9th  August,  1845,  up  to  that  date. 

It  is  therefore  ordered,  adjudged  and  decreed,  tbatthe  judgment  of  the  district 
court  be  so  amended  as  to  allow  to  Mrs.  IjQuisa  Harxey,  in  addition  to  the 
interest  credited  to  her,  a  further  sum  of  thirteen  hundred  and  eighty  dollars, 
being  interest  at  the  rate  of  five  per  cent  per  annum  on  eight  thousand  doUars 
from  the  9th  August,  1845,  to  the  17th  February,  1849.  It  is  further  ordered, 
that  the  judgment  so  amended  be  affir^ied ;  thp  cos^  in  both  courts  to  be  borne 
by  the  succession. 


Robert  Louohery  v.  M.  Crooks. 

Where  the  defendaDt.  vfter  being  srreated  for  debt,  hsa  given  bail  and  abfoonda  firom  the 
State  before  the  aenrice  of  the  petition  and  citation,  the  plaintiff  may  proceed  with  the 
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APPEAL  from  the  Second  District  Court  of  New  Orleans.  Lea^  J.  J. 
Jhtnlapt  for  plaintiff,  contended :  The  only  ground  taken  for  defence  in  the 
district  court  and  in  this  court,  is  the  exception  for  want  of  citation,  and  to  the 
capacity  of  the  curator  ad  hoc  to  defend  the  suit  The  case  of  Zacharie  ▼.  BUtn- 
din,  4  L.  R.  83,  is  cited,  as  in  point.  The  opinion  of  the  district  judge,  placing 
cases  of  attachment  and  arrest  on  the  same  footing,  is  a  sensible  and  just  con- 
struction of  the  law. 

In  Blandin'g  case,  it  is  true,  citation  was  served  (without  petition)  before  he 
absconded.  But  it  has  been  often  decided,  that  citation  is  bad,  unlesa  accom- 
panied by  petition.  For  the  citation  requires  defendant  to  comply  with  the 
demand  contained  in  accompanying  petition.  So  that  there  is  really  no  distinc- 
tion  between  this  case  and  that  of  Blandin,  But  the  court  had  such  jurisdic- 
tion by  the  arrest,  as  to  bring  the  case  under  the  articles  of  the  codes  providing 
for  curators  ad  hoc  to  persons  against  whom  suits  are  instituted.  A  suit  may 
be  well  said  to  be  instituted  when  defendant  is  in  court  under  a  writ  of  arrest, 
which  writ  notifies  him  that  die  plaintiff  demands  of  him  a  specified  debt.  It 
amounts  to  a  judicial  demand ;  to  citation  itself/  A  writ  of  arrest  specifies  the 
debt  claimed;  citation  does  not.  This  appeal  is  evidently  for  the  benefit  of 
Pardo,  the  bail,  with  whom  defendant  had  deposited  funds  to  pay  the  nlaintiff  *8 
claim.  ^ 

GrandmBmtt  on  die  itiame  side. 

T.  L.  Bayne,  for  the  defendant,  contended':  The  party  sought  to  be  made 
defendant  in  this  cause  is  arrested  as  a  debtor.  He  gives  bond  as  tlie  law 
directs,  conditioned  that  if  he  should  depart  the  State  without  leave,  his  security 
shall  pay  to  the  sheriff  the  amount  for  which  definitive  judgment  shall  be 
rendered  in  the  cause.  Upon  furnishing  this  bond  he  is  released.  No  service 
of  petition  or  citation  is  made  upon  him.  The  plaintiff  provoked  the  appoint* 
ment  of  a  curator  ad  hoc,  and  has  the  petition  and  citation  served  upon  him. 
The  curator  excepts  to  the  jurisdiction,  on  the  ground  that  the  debtor  is  not 
legally  before  the  court. 

There  are  but  two  modes  of  obtaining  jurisdiction :  by  process  in  pergonam^ 
and  in  rem.  In  a  personal  action,  the  person  is  reached  only  by  a  service  of 
petition  and  citation  personally  or  at  the  domicil.  In  this  case  no  such  service 
has  been  made. 

In  an  action  in  rem,  jurisdiction  vests  through  the  property  seized.  The 
debtor  is  reached  through  bis  property,  and  the  power  of  the  court  is  complete. 
Can  the  bond  filed  in  this  suit  be  assimilated  to  property.  Is  it  such  a  represen* 
tative  of  the  property  of  the  debtor  as  to  give  the  court  jurisdiction  in  rem  ? 
The  bond,  on  its  fiice,  professes  to  represent  nothing  until  judgment  is  obtained. 
Definitive  judgment  against  the  debtor  is  made  a  condition  precedent.  No 
objection  arises  on  the  part  of  the  security  until  such  judgment  has  been  ren- 
dered. Of  what  value  then  is  this  bond  as  a  basis  of  jurisdiction  or  of  judgment? 
a  bond  which  represents  neither  the  person  nor  the  property  of  the  debtor. 
The  court  have  decided,  in  the  case  of  Shultz  v.  Hi$  Creditors,  8  L.  R.  172, 
that  a  debtor  arrested  and  released  on  bond,  is  neither  in  the  custody  of  the 
court,  or  of  his  bail.  Under  such  circumstances,  a  legal  service  of  petition  and 
citation  cannot  be  made  upon  an  appointee  of  the  court,  or  upon  the  bail.  Wall 
V.  Wilson,  2  L.  R.  170. 

Even  if  this  bond  can  be  in  any  manner  assimilated  to  an  attachment  bond, 
the  record  shows  no  such  service  of  petition  and  citation  as  would  form  a 
basis  for  judgment.  Article  254  C.  P.  points  out  the  formalities  that  stand  in 
the  place  of  citation ;  and  these  form  the  basis  upon  which  all  subsequent  proceed- 
ings rest.   The  omission  of  them  is  fatal.    C.  P.  206.    3  L.  R.  18.    12  R.  R.  461 . 

In  some  of  the  earlier  cases,  especially  in  the  case  of  George  v.  Fitzgerald, 
12  L.  R.  606,  the  court  intimated  that  a  curator  might  be  appointed  for  a  per- 
son of  another  State,  who  had  neither  agent,  residence,  nor  property  in  Louisi- 
ana ;  and  that  service  of  petition  and  citation  upon  such  curator  would  bring  the 
Earty.  into  court.  This  alarming  doctrine  we  understand  the  present  court  to 
ave  distinctly  overruled ;  and  after  reviewing  the  whole  question,  the  law  on 
this  point  has  been  clearly  enunciated  in  Dupuy  v.  Hunt,  2d  Ann.  564.  The 
court  there  restricts  the  power  of  appointing  curators  ad  hoc  to  cases  in  which 
the  absentee  leaves  his  property  without  an  administrator  or  agent,  or  in  which 
it  is  attached  at  the  suit  of  a  creditor,  or  in  which  an  absentee  becomes  a  neces- 
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LouoHSRT     wary  party  to  a  sait  between  other  parties  lawfally  before  the  court.    Thii  doc^ 

*•  triDe  IB  reiterated  in  Peterson  ▼.   McRae*  3d  Ann.   101.    Jacobs  et  aU*  ▼- 

Roou.      Sartorius,     And  in  the  latter  case  the  court  repeats  the  principle  that  pervades 

all  the  decisions,  that  the  service  of  the  writ  of  arrest  does  not  dispense  with 

the  necessity  of  service  of  petirion  and  citation. 

.  The  judgment  of  the  court  was  pronounced  by 

Preston,  J.  On  the  affidavit  of  the  plaintiff,  that  the  defendant  was  about 
to  depart  permanently  from  the  State,  he  was  arrested  and  gave  bond  and  secu- 
rity not  to  depart  from  the  State  of  Louisiana,  as  required  by  law.  A  petition 
was  filed,  and  a  copy  with  citation  issued  according  to  law*  but  could  not  be 
served  because  the  defendant  had  left  the  State. 

A  curator  ad  hoc  was  appointed  to  him  to  defend  the  suit,  upon  whom  the 
petition  and  citation  wns  served.  He  excepted,  that  the  defendant  was  not 
before  the  conrt  by  the  service  of  the  petition  and  citation,  as  required  by  law. 
The  court  overruled  the  exception ;  judgment  was  rendered  against  the  defen- 
dant, and  the  curator  ad  hoc  has  appealed,  and  assigns  the  ground  taken  in  the 
exception  for  error. 

The  fourth  section  of  an  act  approved  the  25th  of  March,  1828,  provides 
that,  in  cftees  where  arrests  are  demandable  upon  the  plaintiff  filing  the  proper 
afiSdavit  in  the  court,  it  shall  be  the  duty  of  the  clerk  to  iesue  forthwith  the 
process  required  without  any  petition  being  then  presented ;  but  the  usual 
petition  shall  be  filed  on  the  day  succeeding  that  on  which  the  said  process  ahaH 
have  issued.  And  the  sheriff  shall  immediately  proceed  to  execute  the  process. 
The  plaintiff  complied  with  this  law,  and  the  sheriff  exacuted  the  process. 
The  defendant  was  arrested  and  gave  bond  not  to  depart  from  the  State,  but  did 
immediately  depart.  Coujd  he  defeat  the  remedial  effect  of  the  law  by  this 
breach  of  his  bond  ?  We  think  not.  Under  this  law  the  suit  was  commenced, 
and  he  was  made  a  party  by  his  arrest.  Having  absented  himself,  it  was 
proper,  under  articles  191  and  195  of  the  Code  pf  Practice,  to  appoint  a  curator 
ad  hoc  to  defend  him  in  the  suit,  and  |x>  have  the  petition  and  citation  served 
upon  the  curator.  The  ease  does  not  differ  substantially  from  that  of  Zadume 
against  Blandin,  4  L.  R.  155.  For  the  defendant  in  that  case  having  absented 
himself  before  service  of  the  petition,  it  was  held  that  the  service  of  the  petition 
and  citation  on  a  curator  ad  hoc  was  sufficient. 

It  cannot  be  denied,  that  the  late  Supreme  Court  of  the  State  decided,  in  the 
fSBse  of  Wall  v.  WUson,  2  L.  R.  171,  and  in  the  case  of  Slocomb  et  als.  v. 
Borne  et  aLs,^  13  L-  R.  10,  that  the  defendant  might  defeat  the  suit  by  depart- 
ing from  the  State,  in  violation  of  his  bond,  before  the  service  of  the  petition  and 
citation  upon  him.  They  considered  the  personid  service  of  citation  and  peti- 
tion on  the  defendant  indispensable  to  further  proceedings,  because  citation  is 
the  basis  of  the  suit,  and  a  judgment  is  void  which  is  not  preceded  by  its  service. 
This  reasoning  is  unsatisfactory.  The  legislative  authority  which  established  the 
principle  invoked,  has,  by  the  act  of  1828,  made  the  arrest  of  the  debtor  the 
commencement  of  the  suit  and  basis  of  the  proceedings ;  and  the  articles  of  the 
Code  of  Practice  we  have  quoted,  provide  a  reasonable  mode  of  citation. and 
service  of  the  petition  if  the  defendant  absents  himself. 

If  it  were  otherwise,  the  legal  exercise  of  the  remedy  given  by  the  act  of 
.  1828  would  be  the  very  means  of  defeating  its  efficacy,  and  the  defendant  would 
be  enabled  to  defeat  the  very  object  of  the  act  by  entering  into  an  obligation  not 
to  do  so.  We  cannot  so  construe  a  remedial  statute,  which  should  be  effectual 
when  the  plaintiff  complies  with  its  requisitions,  or  countenance  the  evasion  of 
a  law  by  violating  a  solemn  obligation  not  to  evade  it. 

The  judgment  of  the  district  court  is  afliirmed,  with  costs. 
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C.  J.  Weingeeter  v.  George  W.  White. 

Depaty  clorks  of  the  district  ooarta  are  not  aathorued  to  grmnt  orden  of  wrest  for  debt. 

APPEAL  fiiom  the  Fifth  District  Court  of  New  Orleaos,  Buchanan,  J. 
Budd,  for  defendant,  ex  parte.     The  opinion  of  a  majority  of  the  court  wai 
pronounced  by 

RosT,  J.  This  is  a  rule  taken  upon  a  surety  on  a  bail  bond,  to  show  cause 
why  he  should  not  be  condemned  to  pay  the  amount  of  the  judgment  obtained 
against  the  defendant,  on  the  ground  that  the  execution  under  that  judgment 
has  been  returned  **  no  property  found,"  and  that  the  bail  bond  has  been  forfeited 
by  the  defendant.  The  rule  was  discharged  by  the  district  court,  and  the  plaio- 
ti/T  appealed. 

It  appears  that  the  order  of  arrest  was  granted  by  the  deputy  clerk.  This  is 
a  judicial  act  which  deputy  clerks  are  not  authorized  to  perform.  J.  B,  Gerald^ 
Minor,  t.  Tkeo,  B.  Gerald,  Tutor,  5th  Ann.  242.  But  besides  this,  the  plain- 
tiff has  fiiiled  to  prove  that  the  defendant  left  the  State  within  three  months  from 
the  date  of  the  bond,  and  without  that  proof  he  has  no  claim  against  the  surety. 
Philips  T.  Hawkins,  4  R.  R.  219. 

The  judgment  is  therefore  affirmed,  with  costs. 

Slidell,  J.  dissenting  as  to  the  question  of  the  Falidity  of  the  order  of  arrest. 


Martin  O.  Hopkins  r.  Horace  B.  Buck  et  al.  sb  487 

60  1876 

The  porcbue  of  property  by  the  father  in  the  name  of  hia  children,  ia  valid  ai  to  all  who 
were  not  creditors  at  die  time  of  the  porchaie. 

APPEAL  from  the  Third  District  Court  of  New  Orleans.  Kennedy,  J« 
Homar,  for  plaintiff.  Stockton  and  Steele,  for  defendants.  The  judgment 
of  the  court  was  pronounced  by 

P&ESTozv,  J.  On  the  11th  of  November,  1848,  Horace  R.  Bitck  brought 
suit  in  the  Third  District  Court  against  Oliver  C,  Henry  for  $1065  56  with 
interest.  The  same  day  Henry  confessed  judgment.  Three  slaves,  named 
Hester,  Clarissa  and  William,  were  seized  under  an  execution  issued,  and 
were  about  to  be  sold  in  three  days  after  the  rendition  of  the  judgment.  M,  O. 
Hopkins,  as  guardian  of  two  minor  daughters  of  Henry,  enjoined  the  sale, 
aDeging  that  the  slaves  belonged  to  them 

The  judgment  against  Henry  was  rendered  on  a  judgment  obtained  by  Budk 
against  him  in  the  State  of  Mississippi,  in  April,  1848.  The  suit  in  that  State 
was  commenced  in  September,  1846,  on  a  note  dated  at  Port  Gibson  the  17th 
of  August,  1835,  for  $540,  drawn  by  A,  C.  Henry  and  Martin  O,  Hopkins,  in 
fiiTor  of  and  endorsed  by  J<^n  Grissam*  Execution  on  the  judgment  was  levied 
in  May,  1848,  on  two  of  the  slaves,  William  and  Clara,  in  the  possession  of  M. 
O.  HopkinSf  to  whom  they  were  soon  restored,  and  nothing  was  made  on  th« 
execution. 


^ 
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HopxiNs  Besides  this  reoord,  Buck  offered  in  support  of  his  seizure  a  bill  of  stle  finDin 

Bock.  William  A.  Buck  to  Oliver  C.  Henry  of  the  three  siaves,  puiportiDg  to  be 
dated  the  17th  of  August,  1835,  but  it  is  proved  by  the  apparent  Tendor  that  it 
was  really  executed  in  1848.  On  this  document  we  do  not  thiuk  the  remark  of 
the  district  judge  too  severe,  that  it  '^is  a  fraudulent  fabrication  of  evidence,  the 
unavoidable  effect  of  which  is,  to  involve  the  defendant's  whole  case  in  sus- 
picion.*' 

Parties  capable  of  offeriog  a  fictitious  bill  of  sale,  antedated  thirteen  years,  in 
support  of  their  claims,  may  well  be  suspected  of  having  colluded  as  to  a  jodg- 
ment  in  the  State  of  Mississippi,  rendered  on  a  promissofy  note  upon  which 
suit  was  not  brought  until  ten  years  after  its  maturity.  Besides,  the  fact  that 
the  note  at  the  commencement  of  the  sait  was  barred  by  the  statute  of  limita- 
tions, there  are  other  suspicious  circumstances.  There  was  an  endorser ;  it 
does  not  appear  to  have  been  protested.  There  was  a  joint  drawer :  the  very 
Hopkins  who  has  obtained  this  injunction ;  it  was  not  prosecuted  against  him. 
It  was  a  note  for  only  $540,  given  as  the  balance  of  the  price  of  three  slaves,  all 
living  to  this  day.  It  is  incredible  almost,  that  it  should  have  remained  unpaid, 
or  any  part  even  of  the  interest,  and  that  no  steps  should  have  been  taken  for 
its  collection  for  ten  years. 

But  even  if  we  suppose  the  note  unpaid,  it  was  extinct  as  to  third  persona  by 
the  statute  of  limitations.  The  children  of  Henry  are  third  persons  as  to  him, 
when  their  interests  are  adverse,  and  as  to  their  separate  property.  As  to  them, 
therefore,  Buck  ceased  to  be  a  creditor  of  thoir  fiEither  Henry,  six  years  after  the 
maturity  of  his  note,  that  is,  in  1842. 

Now,  by  Buck's  own  testimony  it  appears,  that  he  sold  the  slaves  and  made 
a  bin  of  sale,  at  the  request  of  Henry,  to  his  daughters,  in  1835.  There  is 
much  corroborating  testimony.  The  vendor,  Bucky  and  Henry  both  informed 
the  witness  Hopkins  that  the  slaves  were  the  property  of  Mary  and  Minerva 
Henry ;  that  the  conveyance  had  been  made  to  them  by  Buck,  and  that  the 
vendor  had  received  satisfaction  in  a  negro  and  negotiable  paper.  The  negroes 
have  always  been  reputed,  in  the  family  of  Henry  and  the  neighborhood,  as  the 
slaves  of  those  children.  Henry  and  wife  having  separated,  he  gave  up  the 
slaves  as  part  of  the  property  of  his  fkmily.  They^were  not  brought  from  the 
State  of  Mississippi  by  force,  but  to  prevent  Henry  from  decoying  them  off,  as 
he  attempted  to  do  with  regard  to  several  negroes  belonging  to  the  children  by 
the  will  of  their  grand-father. 

Dohan,  once  a  deputy  sheriff  in  Mississippi,  believes  two  of  the  slaves 
belonged  to  Henry* s  children ;  because,  having  levied  upon  them,  they  were 
replevied  by  Hopkins,  guardian  of  the  children ;  and  moreover  he  heard  Buck 
say  that  he  had  made  a  bill  of  sale  of  them  to  HenryU  children. 

The  return  of  the  sheriff  on  the  execution  in  the  State  of  Mississippi,  is  con- 
clusive as  to  the  legality  of  HopkvrCs  possession  for  the  children  in  this  State. 
He  returns,  that  ^'The  negro  slaves  levied  on  in  this  case  was  this  day  restored 
to  the  possession  of  M.  O.  Hopkins,  from  whom  they  were  taken,  because 
bond  of  indemnity  was  not  given  as  was  requu-ed  by  a  notice  given  on  the  17th 
day  of  May,  1848.  June  5th,  1848.  JR.  M.  Moore,  Sheriff."  This  document, 
offered  in  evidence  by  Buck,  shows  that  the  possession  of  Hopkins  was  not,  as 
he  alleges,  obtained  by  crime  and  preserved  by  concealment.  Indeed  the  testi- 
mony of  Borland  and  other  witnesses  relied  upon  by  the  defendant,  shows 
nothing  against  Hopkins  but  the  exercise  of  that  determination  and  finnness 
usuaUy  practiced  by  men  on  a  claim  of  right. 
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As  to  the  poetessioii  of  Henry,  while  the  daves  actually  remained  with  him, 
it  ia  legally  to  be  considered  the  possession  of  his  two  dnughters,  of  whom  he 
was  the  natural  guardian ;  because  by  his  own  act  and  request  the  title  was  con- 
veyed to  them ;  and  possession  follows  the  title* 

In  the  case  of  Hyde  el  al$.  ▼•  Hervy,  the  Supreme  Court  held  that  the  pur- 
chase by  a  fiither,  of  property  in  the  name  of  his  children,  should  be  valid  as  to 
all  who  were  not  his  creditors  at  the  time  of  the  purchase.  Our  courts  have 
always  adhered  to  this  principle.     HoLmei  v.  Pattenan^  5  M.  R.  693. 

Our  code,  our  decisions,  morality  and  good  policy  require  us  to  discoun- 
tenance and  disregard  simolations  and  fictions  in  the  transactions  of  men  where 
we  can  do  so  without  injury  to  third  persons. 

The  judgment  of  the  district  court  is  affirmed,  with  costs. 


Hopkins 
Buck. 


ft  4m 
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The  State  v.  J4  B.  Chandlbr. 

In  a  trial  for  marder,  evidence  that  the  deceased  was  a  qnaxrelsome  man,  of  riolent  temper 

and  dangeroos  when  excited,  is  inadmissible. 
The  act  of  9dth  of' March,  1813,  against  carrying  concealed  weapons  H  not  nnconstitntional. 
In  criminal  cases,  the  jadge,  in  his  charge  to  the  jary,  shoald  omit  any  strong  expression  of 

his  opinions  as  to  the  guilt  or  innocence  of  the  aocased.    He  may,  howerer,  divest  the  case 

of  all  irrelevant  matter  foond  in  the  pleadings  or  argnments,  and  sam  np  the  evidence  for 

the  prosecution  and  defence. 
If  there  be  an  actual  physical  attack  of  snch  a  natare  as  to  afford  reasonable  groond  to 

believe  that  the  design  is  to  destrc^  Kfe  or  to  commit  a  felony  npon  the  person  assailed,  the 

killing  of  the  assailant  in  snch  case  will  be  justifiable  homicide. 
Where  a  prisoner  tried  for  mnrder  has  been  convicted  of  manslaughter  only,  and  npon  appeal 

to  the  Sapreme  Court,  the  judgment  was  reversed  and  the  case  remanded,  he  can  only  be 

tried  for  manslaughter  on  the  second  trial. 

APP£AL  from  the  First  District  Court  of  New  Orleans,  McHenry,  J. 
Isaac  Johnson,  Attorney  General,  for  the  State.    IL  Hunt,  for  defendant. 
The  judgment  of  the  court  was  pronounced  by 

PiLKSTOiv,  J.  The  defendant  was  indicted  for  the  murder  of  Patrick  C 
Daley,  on  the  7  th  of  October,  1848 ;  was  tried  and  convicted  of  manslaughter 
and  has  appealed  to  this  court. 

It  appears^  by  his  first  bill  of  exceptions,  that  he  offered  to  prove  that  the 
deceased  Daley  was  a  quarrelsome  man,  of  violent  temper,  and  dangerous  when 
excited.  The  court  rejected  the  evidence^  stating  that  it  would  not  justify 
Chandler  in  killing  Daley.  The  weight  of  authority  is  against  the  admissibility 
of  such  evidence,  and  the  exception  has  been  abandoned  in  this  court.  See  1 
Whart.  Grim.  Law,  172«  1  Phillips  £vid.  499.  1  Russell  on  Crimes,  700. 
StaU  V.  Tilley,  3  Iredell,  434. 

The  counsel  of  the  accused  requested  the  court  to  charge  the  jury,  ''that  to 
carry  weapons,  either  concealed  or  openly,  is  not  a  crime  in  the  State  of  Lou- 
isiana ;  that  the  Constitution  which  guarantees  to  the  citizen  the  right  to  bear 
arms  cannot  be  restricted  by  the  action  of  the  Legislaturt*.'* 

The  act  of  the  25th  of  March,  1813,  makes  it  a  misdemeanor  to  be  **  found 
with  a  concealed  weapon,  such  as  a  dirk,  dagger,  knife«  pistol,  or  any  other 
deadly  weapon  concealed  in  his  bosom,  coat,  or  any  other  place  about  him,  that 
does  not  appear  in  fuH  open  view.*'    This  law  became  absolutely  necessary  to 
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Stats  oonnteract  a  vkiont  state  of  lOGia^t  growiog  oat  of  tho  habit  of  fmrryiag  eooeealed 
Chaiidlsb.  weapons,  and  to  proToot  bloodshed  and  •sssssiaations  eoasiDitted  upon  ansiuppec^ 
'  log  persons.  It  interfered  with  no  man^s  right  to  carry  arms  (to  nse  ka  words) 
"In  full  open  view,"  which  places  men  apon  an  ecfoality.  This  is  the  right 
guaranteed  by  the  Constitution  of  the  United  Stetes,  and  which  is  calcalatad  to 
incite  men  te  a  manly  and  noble  defence  of  themselves,  if  necessary,  and  of  their 
country,  without  any  tendency  to  secret  advantages  and  unmanly  assassinaitioiw. 

The  counsel  of  the  accused  obtained  a  bill  of  exceptions  to  the  charge  of  tbm 
court,  in  which  they  deny  the  right  of  the  judge  to  pass  in  review  the  &cts,  and 
to  speak  of  the  conflicting  testimony  when  corroborated  or  contradicted,  and  cape 
cialiy  to  express  to  the  jury  his  opinion  that  the  prisoner  is  guilty. 

In  the  charge  to  the  jury,  as  subsequently  reduced  to  writing  by  the  judge* 
he  certainly  expresses  himself  strongly  on  the  facts  in  saying:  *^1  have  rarely 
known  a  case  in  which  the  crime  of  murder  was  more  clearly  brought  home  to 
the  prisoner,  and  I  cannot  think  you  can  entertain  any  reasonable  doubt  of  his 
guilt."  Such  strong  expressions  as  to  the  guilt  of  the  accused,  coming  with  the 
weight  of  authority  from  the  judge,  in  whom  the  juries  habitually  repose  great 
confidence,  are  calculated  to  bias  the  minds  of  the  jurymen,  and  may  impair  the 
right  of  the  accused,  guaranteed  by  the  Constitution,  to  a  trial  of  the  issues  of 
fact  by  an  impartial  jury.  It  would  certainly  compoit  more  with  our  viewa  of 
criminal  trials  for  the  judge  in  his  charge  to  the  jury  to  limit  himself  to  a  fitO 
explanation  of  the  law  of  the  case ;  to  divest  it  of  all  irrelevant  matter  to  be 
ibund  in  the  pleadings,  evidence,  or  arguments  of  counsel  in  almost  every  case ; 
to  clearly  sum  up  the  evidence  for  the  prosecution  and  the  defence,  and  to  omit 
any  strong  expressions  as  to  the  guilt  of  the  accused.  We  think  we  may  reooni- 
mend  this  course  without  infringing  the  undoubted  right  of  thei  judge  to  express 
his  opinion  to  the  jufy  as  to  the  weight  of  the  evidence,  and  to  comment  thereon 
as  much  as  he  deems  necessary  for  the  course  of  justice.  Whart  Crim.  Law, 
638.  As  the  jury  rendered  a  verdict  for  manslaughter  only,  we  do  not  deem  It 
necessary  to  comment  further  upon  this  part  of  the  case. 

The  counsel  of  the  accused  requested  the  court  to  charge  the  jmy,  that 
**  when,  from  the  nature  of  the  attack,  there  is  reasonable  ground  to  believe 
there  is  a  design  to  destroy  his  life,  or  commit  any  felony  upon  his  person,  the 
killing  of  the  assailant  will  be  justifiable  homicide,  although  it  should  afterwards 
appear  that  no  felony  was  intended.*'  The  court  refused  to  charge  the  jury  as 
requested,  and  declared  that  the  charge  so  requested  was  not  law. 

This  was  the  charge  given  to  the  jury  by  Chief  Justice  Parker  in  the  cele- 
brated trial  of  Stlfndgt,  It  is  strictly  the  law  of  self-defence,  laid  down  by  Rus- 
seD,  McNally  and  other  elementary  writers,  and  decided  in  many  cases.  East  in 
his  Pleas  of  the  Crown,  lays  down  the  principle  in  these  words :  ^*  A  man  may 
repel  force  by  force  in  defence  of  his  person,  habitation  or  property,  against  one 
who  manifestly  intends  or  endeavors  by  violence  or  surprise  to  commit  a  known 
felony,  such  as  murder,  rape,  robbery,  arson  and  the  Uke,  upon  either.  In  these 
oases  he  is  not  obliged  to  retreat  but  may  pursue  his  adversary  until  he  has 
secured  himself  from  all  danger,  and,  if  he  kill  him  in  so  doing,  it  is  called  jus- 
tifiable self-defence."  He  qualifies  the  principle  substantially,  as  Chief  Justice 
Parker  did,  that  there  must  be  actual  danger  at  the  time  from  the  violence  and  a 
reasonable  belief  that  a  felony  is  intended. 

If  there  be  an  actual  physical  attack  of  such  a  nature  as  to  afford  reasonable 
ground  to  believe  that  the  design  is  to  destroy  life  or  to  commit  a  felony  upon  the 
person  assaulted,  the  killing  ef  the  assailant  in  such  case  will  be  justifiable  homi- 
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eide  m  MlfnlMeiiee.     W^  are  of  opinioD,  therefore,  thtt  the  charge  aidied  in       Btatk 
this  eaae,  aad  as  gireo  bj  Chief  Joetico  Paiker  io  the  case  of  Selfridge,  ia  the     Cmaudlml 
bw  of  aelf-defenee. 

There  baa  aot  been  ao  mueh  donbt  aa  to  the  oorreetnesa  of  the  principle  aa  to 
ita  applicability  to  the  atate  of  facts  eatabliahed  in  Selfridge*  $  case ;  and  therefore, 
the  great  effiut  of  jndgea  in  triala  for  homicide  ahoold  be  dearly  to  point  ont  to 
jnriea  the  atate  oflTacta  to  which  the  principle  ia  applicable,  and  that  atate  of  focta 
to  which  it  la  inapplicable ;  and  in  a  ease  to  which  the  principle  ia  clearly  inappli- 
cable to  decfine  goring  it  ia  charge  to  the  jnry  at  all,  and  for  that  reaaon  alone. 

To  expreaa  oar  riews  in  relation  to  the  present  caae :  if  Daley  actually  attacked 
CkatuUer^  and  waa  beating  hia  head  againat  a  brick  waU  ao  as  to  pnt  hia  life 
veaUy  ia  danger,  aad  CkamdUr  diea  killed  his  assailant  from  absolute  necessity  to 
preserve  his  own  life,  the  charge  asked  for  was  not  only  the  law  of  aelf-defence, 
but  waa  applicaUe  to  the  case,  and  ahould  have  been  given  to  the  jury  by  the 
court. 

But  if  Daley  waa  vnanned  and  aick,  and  only  in  consequence  of  a  quarrel 
with  CkandUr*s  wife  the  preceding  evening,  the  latter  was  so  enraged  that  he 
mshed  upon  and  gave  him  four  stabs  with  a  Bowie  knife,  until  then  concealed  in « 
hia  bosom — Daley  being  a  perfectly  pasaive  victim — ^the  charge  asked  waa  entirely 
inapplicable,  and  ahoold  have  been  refuaed  by  the  judge  on  account  of  its  irrele- 
vancy to  the  caae. 

We  have  no  means  of  knowing  what  waa  the  true  state  of  the  facts  proved  in 
the  caae,  ao  aa  to  judge  whether  the  charge  asked  was  necessary  aod  relevant  to 
the  caae,  or  only  aa  abstract  legal  opinion.  If  the  testimony  given  in  the  defence 
afforded  a  reasonable  ground  for  asking  the  charge,  the  court  erred  in  not  giving 
it.  If  the  state  of  facts  proved  waa  auch  as  to  render  the  charge  entiroly  inap- 
plicable to  the  caae,  the  court  ahould  have  refhaed  it  on  that  ground  alone.  1 
Cranch,  309,  318. 

Even  if  the  charge  aaked  waa  an  abatract  principle  of  law,  not  applicable  to  the 
fiuts  of  the  caae,  the  eeait  having  erroneously  atated  to  the  juiy  that  the  prin- 
ciple waa  not  law,  they  may  have  been  mialed  by  the  error,  and  the  better  - 
opinion  ia  that  the  verdict  ahould  be  avoided.    EUingv.  The  Bank  of  the  United 
StaUi,  11  Wheaton,  59. 

The  judgment  of  the  diitrict  court  ia  reversed,  and  the  case  remanded  for 
fiirther  proeeedioga,  with  directiona  to  put  die  prisoner  upon  his  trial  for  man- 
alaughter  alone,  he  having  been  aabatantiaUy  acquitted  of  murder,  and  with  direc- 
tiona to  the  court  in  ita  charge  to  the  Jury  to  conform  to  the  principlea  contained 
in  oar  opiaion. 


J.  SzTMANSKi  r.  J.  and  R.  Urquhart. 

Where  the  defect  in  an  article  lold  is  apparent  upon  inspection,  it  aiFordi  no  groimd  for  aa 
action  in  warranty.    C.  C.  9497. 

The  principle  that  no  one  ought  to  enrich  himself  at  the  expense  of  another,  is  not  appfi- 
oaUa  to  a  case  of  the  pmrchase  of  a  defectiye  article  where  the  parties  acted  in  good  faith^ 
lAw  price  was  not  half  the  valae  of  a  good  artiele,  and  there  was  no  warranty. 

APPEAL  from  the   District  Court  of  Plaqueminea,  Routieau^  J. 
Foulkovze^  for  plaintiff.     Chiffon^  for  defendant.     The  judgment  of  the 
court  waa  pronounced  by 
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SiTMAvtKi  £u8Ti8,  C.  J.  Thit  actioD  w  brought  by  the  phjotiff  to  reooter  from  the 
Ub^umart.  defeudants  the  nun  of  six  hundred  and  tweotjr-five  ddhirB :  five  hundred  doUnrv 
being  the  price  of  a  sugar-mill,  purchased  by  the  plaintiff  from  the  defendanta. 
and  one  hundred  and  twenty-five  doUars  being  for  the  coat  of  transportatiDn 
from  the  defendant's  phintation  in  the  parish  of  Plaquemines,  to  that  of  the 
plaintiff  in  Terre  Anx  Bceufa.  He  had  judgment  in  the  court  below,  and  the 
defendants  have  appealed. 

The  plaintiff  charges,  that  the  defendants  represented  the  mill  to  be  good, 
save  a  few  repairs  of  little  importance  to  be  made  before  using  it ;  that  when 
the  mill  was  transported  to  hia  plantation,  it  was  found  that  the  rollers  were 
cracked  in  such  a  manner  as  to  render  them  abaolutely  uaeless,  and  that  they  coold 
in  no  way  or  manner  be  repaired  ;  that  the  cracks  existed  before  the  sale,  and 
that  the  defendants  knew  of  their  existence,  and  that  the  rollers  were  abaolutely 
useless.  The  district  judge  was  of  opinion,  that  it  clearly  sppeared  from  tl»e 
evidence,  that  both  parties  acted  throughout  the  transaction  with  perfect  good 
faith ;  but,  tliinking  that  the  fact  was  establiahed  that  the  mill  waa  utterly  worth- 
less, held  the  defendants  to  be  bound  to  return  the  price,  on  the  princifrie  that 
no  one  ought  to  enrich  himself  by  causing  a  k)as  to  another.  There  were  aome 
pieces  of  the  machinery  broken,  wliich  were  reported  as  such  to  the  plaintiir; 
and  inasmuch  as  no  charge  in  relation  to  them  is  made  in  the  petition,  they 
are  to  be  left  entirely  out  of  view  in  considering  the  case,  which  turns  exclusively 
on  the  defects  in  the  rollers,  of  which  the  plaintiff  complains  in  his  petition. 

The  plaintiff  sent  his  overseer  to  examine  the  rollers,  and  found  them  aa  ha 
states,  good,  and  so  reported  to  the  plaintiff.  The  plaintiff  directed  him  to  ask 
the  defendants  whether  they  woukl  warrant  the  rollers.  The  overseer  wrote 
a  letter  to  the  defendants,  in  which  he  stated,  that  he  had  notified  them  aome 
weeks  since  that  the  plaintiff  had  taken  the  rollers,  but  he  foirgot  to  meotioa 
that  he  took  them  on  the  condition,  that  they  would  guarantee  to  him  that  the 
rollers  had  not  been  burned,  or  rather  that  they  were  in  good  condition.  It 
appears  that  the  defendant's  sngar-house  had  been  burned  down,  and  that  the 
.  mill  was  in  it,  and  that  the  inquiry  referred  to  the  extent  of  the  injuiy  the 
mill  had  sustained  by  the  fire. 

One  of  the  defendants  answered  the  letter  to  this  effect :  **  Having  been 
abaent,  I  have  not  been  able  to  answer  your  letter  sooner.  You  ask  me  if  the 
rollers  have  not  been  damaged  by  the  fire,  and  if  I  will  guarantee  them.  It  would 
be  well  if  you  could  send  your  engineer  to  examine  them.  As  for  me,  I  believe 
they  are  perfectly  good,  saving  some  small  repairs,  but  I  give  them  almoet  for 
nothing,  in  consequence  of  a  misunderstanding  with  my  brother.  The  piice 
was  $1000,  but  I  promised  them  for  $500,  and  I  will  keep  my  promise.  Let 
me  know  if  you  take  them,  aa  I  intend  to  dispose  of  them  immediately.'*  On 
*  the  receipt  of  this  letter,  the  overseer  told  the  plaintiff  that  Mr.  Urquhart  could 
not  guarantee  the  rollers,  but  that  he,  Mr.  Urquhart,  considered  them  good, 
and  the  plaintiff  might  ^end  ap  engineer  to  examine  them.  It  appears  that  the 
plaintiff  was  satisfied  with  the  opinion  of  Afr.  Urquhart,  as  to  the  quality  or 
condition  of  the  rollers,  and  did  not  send  an '  engineer  to  examine  them,  but 
closed  the  bargain,  on  the  receipt  of  the  letter*  The  price  agreed  upon  waa 
paid.  On  the  visit  of  the  plaintiff's  overseer  to  t)ie  defendant's  plantatkm,  for 
the  purpose  of  examining  the  rollers,  Mr.  Urquhart  stated  to  him  that  his  sugar- 
mill  had  been  burned  down,  and  that  the  rollers  had  passed  by  the  fire ;  he 
advised  the  overseer  to  send  an  engineer  to  examine  the  rollers,  to  be  sure  that 
they  were  good,  stating  that  for  himself  he  was  no  engineer,  but  thought  th» 
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rollers  were  good.  This  conversatbD  was  reported  to  the  plaintiff.  We  find  Sithansiu 
DotfaiDg  in  the  evidence  which  iinpagns  the  rerity  of  Mr,  UrqukarVi  declarations,  uhqubart. 
and  the  case  must  be  decided  independent  of  them. 

It  is  proved,  that  the  defects  in  the  rollers,  of  which  the  plaintiff  complains, 
were  apparent  on  simple  inspection,  and  afford  no  ground  Ibr  the  present  action. 
Code,  2497.  Pothier  Contrat  de  Vente,  §  208.  Millaudan  ▼.  Price^  3d 
Ann.  4.  The  price  paid  is  an  index  to  the  conclusion  that  the  plaintiff  was 
buying  old  machineiy.  The  rollers  alone,  if  new,  would  have  been  worth 
twelve  hundred  dollars,  and  the  whole  was  bought  for  $500.  The  application 
of  the  principle,  that  no  one  ought  to  be  enriched  by  causing  a  loss  to  another 
person,  to  cases  of  this  kind,  is  quite  inadmissible.  The  transaction  being  per- 
fectly fair,  the  plaintiff  has  no  claim  for  relief  against  the  supposed  result  of  a 
bad  bargain.  We  say  supposed  result,  for  the  mill-rollers.  In  their  present 
condition,  have  not  been  tried,  and  might  last  for  years,  according  to  the  evidence 
before  us.  The  mill,  as  purchased,  would  be  worth,  delivered  at  the  foundry, 
from  $250  to  $300.  On  a  careful  consideration  of  the  case  we  think  the  dis- 
trict court  erred  in  giving  judgment  for  the  pkintiff. 

The  judgment  of  the  district  court   is  therefore  reversed,  and  judgment 
rendered  for  the  defendants,  with  costs  in  both  courts. 


Madamb  J.  L.  Rabassa  v.  Widow  Castein  et  al. 

Property  tmufeirad  hy  die  hniband  to  bii  wife  to  replace  property  of  kers  which  he  bad 
aold,  may  be  conveyed  by  an  ordinary  contract  of  iftle. 

APPEAL  from  the  Second  District  Court  of  New  Orleans.     Lea^  J. 
RoseliuSi  for  plaintiff.     Murphy ^  for  defendants.     The  judgment  of  the 
court  was  pronounced  by 

RosT,  J.  The  defendant,  who  is  a  judgment  creditor  of  the  plaintiff's  hus- 
band, caused  to  be  seized  under  execution,  certain  propeity  apparently  in  his 
possession. 

The  plaintiff  enjoined  tiiis  proceeding,  on  the  groun<}  that  the  property  seized 
was  her  own,  and  had  been  transferred  to  her  by  her  husband,  for  the  purpose 
of  replacing  her  dotal  and  paraphernal  property  and  money  alienated  or  disposed 
of  by  him  during  marriage,  as  authorized  by  art.  2421  C.  C. 

The  district  court  perpetuated  the  injunction,  and  the  defendant  appealed. 
The  district  judge  was  of  opinion,  tliat  the  plaintiff  had  established  her  claim  to 
the  amount  of  neariy  $6000,  and  tiie  evidence  in  the  record  justifies  tiiat  conclu- 
sion. It  is  all  for  paraphernal  property,  except  an  item  of  $450  received  by  the 
husband  for  rents  of  paraphernal  estate  which  belongs  to  the  community; 
deducting,  this  sum  from  the  amount  proved,  the  balance  wiU  exceed  $5500. 

It  is  shown  that  Rahassa  and  his  wife  settied  jointiy  on  each  of  her  two 
daughters  the  sum  of  $1000  at  the  time  of  their  marriage ;  but  it  is  not  shown 
that  these  sums  have  been  paid ;  if  they  have  been,  one-half  of  their  amount 
being  deducted  from  the  claim  of  the  plaintiff,  leaves  her  the  creditor  of  her 
huabond  for  upwards  of  $4500. 

It  is  urged,  and  it  may  be  conceded  that  it  is  proved,  that  the  property  given 
in  payment  to  the  plaintiff  was  worth  nearly  double  that  amount ;  but  at  the 
time  of  the  transfer  that  property  was  subject  to  a  mortgage  in  fovor  of  the 


494  SUPREME  COURT  OP  LOUISIANA, 


Rabami      beirs  of  Pigneguy^  origDallj  gnren  for  a  ddbt  of  ^800^  ezclii«re  of  mX 

Castbix.      ^  P**^  *^  ^^i*  ^^^^  ^^  ^^'^  P*'^*  ""^  ^^  ^^  anpaid  psft  a  jadgmenC 

obtained,  under  which  a  large  portion  of  the  property  mortgaged  was  annnDiiderod 
in  execution  to  the  aheriff  by  the  huaband  and  wife,  and  aold  in  aatiafiuitioii  of 
the  judgmoDt.  According  to  the  testimony,  the  property  remaining  after  the 
aale  ia  not  sufficient  to  pay  the  amount  proTod  to  be  due  to  the  pbuntiir.  We 
are  unable  to  see  any  interest  which  the  defetMbintcan  now  have  in  attempting  to 
set  aaide  the  transfer  made  to  her.  If  it  was  ahown  that  the  property  remaiDing 
is  her  poaseasion  was  more  than  a  &ir  equivalent  for  her  ckims,  we  Blight  feel 
authorised  to  order  a  re-sale  of  it,  oo  requiring  fnMU  the  defendant  bond  and 
security  that  it  would  bring  a  sum  sufficient  to  pay  her  and  defray  all  expeaaea 
attending  the  proceeding.  But»  under  the  evidence,  auch  an  order  would  be 
vain  and  fruitless. 

it  has  been  alleged,  in  behalf  of  the  appellant,  that  Raba$$a  fint  sold  tfaa 
property  in  controveray  to  hia  son-in-law,  and  that  in  Uiat  sale  the  plaintiff  inter- 
vened and  renounced  her  mortgage ;  that  after  the  reanneiation  the  judicial 
mortgage  of  the  defendant  attached  on  the  property,  and  haa  now  the  prece- 
dence of  the  plaintiff 'a  claim. 

It  would  be  so  if  the  defendant  claimed  under  the  aale  made  by  Rabas9m» 
But,  as  she  daima  adversely  to  it,  the  argument  proves  too  much;  for  if  the  sale 
was  real,  and  the  property  pasaed  in  the  hands  of  the  purchaser  free  from  the 
wife's  mortgage,  Rahassa  had  no  longer  any  right  or  intereat  in  it.  The  judicial 
mortgage  could  not  affect  it,  nor  could  it  be  aeized  under  the  defendant'a  exe- 
cution. 

The  defendant  proceeds  on  the  assumption,  that  the  sale  by  Rabatsa  was 
simulated;  and  the  fact  is  conceded  on  all  hands.  The  sale  being  unreal,  ilie 
renunciation  of  the  plaintiff,  which  it  contained,  could  produce  no  legal  effect. 

The  giving  in  payment  was  in  proper  form ;  no  law  requirea  that  the  property 
ahould  be  sold  at  public  auction,  or  that  the  aale  should  be  made  under  the  super- 
vision of  the  judge.  Art  2421  clearly  contemplates  an  ordinary  contract  of 
sale. 

The  judgment  is  therefore  affirmed,  with  costs. 


Esther  Klinb  t?.  Jambs  P.   Frbrbt. 

Where  die  yeodee  suet  to  ftnnal  a  sale,  on  acooaot  of  fraad,  and  to  recover  back  the  prices 
when  laed  by  the  rendor  apon  one  of  the  notes  giyen  in  payment  of  the  price,  he  may 
set  ap  m  hit  defeaoe  the  pendency  of  the  Irst  eatt,  which  ban  the  second. 

APPEAL  from  the  Fourth  District  Court  of  New  Orleans,  Sirawipdget  J. 
A.  N.  Ogdefh  for  plaintiff.     L,  Ftirct^  for  defendant.    The  judgment  of 
the  court  was  pronounced  by 

Preston,  J.  The  plaintiff  has  brought  suit  in  the  Fourth  District  Court  ok 
promissory  notes,  given  in  1844,  for  the  price  of  land.  In  1845,  a  suit  was 
brought  by  the  defendant,  in  the  First  District  Court,  to  annul  the  sale,  and  to 
recover  back  the  price  on  allegations  of  fraud.  An  anawer  was  filed,  the  suit 
was  transferred  to  the  FifUi  District  Court,  by  the  act  of  1846,  and  is  there 
pending  and  untried. 
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The  defendant  pieede  the  pendency  of  this  snit  in  Ine  defence,  which  plen        Klinc 


the  court  sustained,  and  non-suited  the  plaintiff,  who  has  appealed.  He  urges 
that  the  declinatory  exception  of  a  suit  pending  for  the  same  cause  of  action, 
is  not  made  in  this  suit.  The  defendant  describes  the  suit  in  the  Fifth  District* 
Court,  and  says,  *«  the  pendency  of  this  suit  he  pleads  to  the  present  action.'* 
He  might  have  set  out  his  exception  more  fully  and  formally,  but  it  appears  te 
us  sufficient  as  made. 

The  validity  of  the  notes  sued  upon  in  this  suit  is  pending  in  the  first  suit. 
For,  if  the  sale  is  annulled,  the  notea  given  as  the  consideration,  are  thereby 
cancelled  as  to  the  vendor.  Indeed,  the  plaintiff  in  the  first  suit,  prays  in  his 
petition,  that  the  consideration  of  the  sale  be  returned  to  him.  The  Fifth  Dis- 
trict Court  might  decree  the  retnrn  of  these  notes,  and  the  Fourth  District 
Court  that  they  should  be  paid.  Our  jurisprudence  admits  of  no  such  conflict 
of  jurisdiction. 

The  defendant  may  decline  the  jurisdiction  of  the  court,  before  which  an 
action  is  brought  against  him,  when  bis  exception  arises  from  the  fiict  of  another 
suit  being  pending  between  the  same  parties,  for  the  same  object,  and  growing 
out  of  the  same  cause  of  action,  before' another  court  of  concurrent  jurisdiction. 
The  suit  must  be  dismissed,  and  the  plaintiff  decreed  to  pay  the  costs.  Article 
334  C.  P.  See  also  article  94,  and  the  case  of  Bovrgenon  v.  Dctirehan^  5 
L.  R.  116. 

The  judgment  of  the  district  court  is  affirmed  with  costs. 


L.  M.  C.  DB  Gaalon  r.  Loxtisb  Mathernb,  Wife  of  Girod. 

Where  the  ooniideration  of  a  note  giveu  by  a  married  wooian  if  not  shown  by  the  evidence 

to  baye  been  employed  for  her  leparate  OBe,  in  Mmiething  which  the  bnsband  was  not 

boond  to  famish,  she  oaght  not  to  be  held  liable  for  the  note. 
Conceding  that  the  consideration  of  a  negotiable  note  cannot  be  inqaired  into  when  it  is  in 

the  hands  of  an  innocent  endorsee,  yet  when  the  objection  arises  from  the  incapacity  of 

the  party  te  enter  into  the  obfigation,  as  that  she  was  a  married  woman,  the  endorsement 

does  not  give  any  additional  effect  to  the  obligation. 
The  fact,  that  a  note  shows  on  its  face  that  it  was  given  by  a  married  woman,  is  sufficient 

notice  to  any  one  to  pat  him  on  inquiry  as  to  whether  it  inured  to  her  separate  use,  before 

he  disconnted  it. 

APPEAL  from  the  Fifth  District  Court  of  Kew  Orleans.  Buchanan.  J. 
Duvigneau,  for  plaintiff.  Dufouty  for  defendant.  The  judgment  of  the 
court  was  pronounced  by 

RosT,  J.  This  is  a  suit  upon  a  note  of  $1000,  secured  by  mortgage  given 
by  the  defendant,  who  is  a  married  woman. 

The  defendant  resists  the  claim,  on  the  ground  that  the  proceeds  of  the  note 
were  received  by  her  husband ;  that  they  did  not  inure  to  her  benefit ;  and  that 
the  note  Is  tainted  with  usury :  $600  having  only  been  received  for  it. 

There  was  judgment  for  the  plaintiff  for  $600,  and  both  parties  appealed. 

It  is  proved,  that  the  defendant  had  boiTowed,  originally  from  Foumier,  $300, 
which  her  husband  received,  and  for  which  she  had  given  her  note  for  $390. 
This  note  came  into  the  possession  of  Pigneguy,  and  the  defendant  being  unable 
to  pay  it  at  maturity,  gave  him  the  note  and  mortgage  sued  upon ;  in  eon- 
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QkALon      siderataoD  of  which  her  husband  received  her  note  in  favor  of  FaunUerf  and  the 

IfATHKRHB.     Nm    of  $300. 

It  18  not  shown  m  what  nmnner  the  plaintiif  acqnhvd  the  note  in  conUxiveivy. 
No  attempt  has  been  made  to  prove  that  any  portion  of  the  consideration  of 
this  note  inored  to  the  benefit  of  the  defendant.  The  evidence,  as  far  as  it  gofss, 
negatives  that  fact, 

Uoder  the  anthoritj  of  the  cases  of  Brandegee  v.  Kerr  and  Wife^  7  N.  S. 
64 ;  Firemen'i  Insurance  Company  v.  Julia  Crosst  4  R.  R.  508 ;  Pecsral  v. 
Sauvinet^  1st  Ann.  428 ;  there  being  no  fact  io  evidence  from  which  it  is  possi- 
ble to  infer,  that  the  money  was  employed  for  the  separate  use  of  the  wife,  in 
something  which  the  husband  was  not  obliged  to  famish  her  with,  it  seems  she 
ought  not  to  be  bound. 

The  plaintiff  insists,  that  though  this  note  might  not  have  been  good  in  the 
hands  of  the  original  holder,  yet  in  those  of  a  subsequent  holder  for  a  valuable 
consideration  the  wife  cannot  resist  the  payment.  This  question  came  before 
the  Supreme  Court  in  the  case  of  Sprigg  v.  Bossier  and  Wifci  5  N.  S.  56,  and 
was  decided  in  fiivor  of  the  wife.  Conceding  that  the  consideration  of  a  nego- 
tiable note  transferred  before  maturity,  cannot  be  gone  into  in  an  actit>n  by  the 
endorsee,  the  court  in  that  case  correctly  held,  that  when  the  objection  to  the 
contract  arose  from  the  incapacity  of  a  party  to  enter  into  it,  that  which  had  not 
a  binding  effect  when  it  was  made  cannot  acquire  it  by  endorsement.  The  note 
showed  upon  its  face  that  the  maker  was  a  married  woman ;  this  was  sufficiei^ 
to  put  the  plaintiff  upon  inquiry  before  he  discounted  it,  and  it  was  incumbent 
upon  him  to  ascertain  that  the  separate  estate  of  the  wife  could  be  chax^ged 

with  it. 

It  is  therefore  ordered,  that  the  judgment  in  this  case  be  reversed,  and  that 
there  be  judgment  in  favor  of  the  defendant,  with  costs  in  both  courts ;  and  that 
the  mortgage  mentioned  in  the  petition  be  cancelled  and  erased  from  the  record. 


O.  AND  A*  Wetmors  V.  John  Daffin  et  al. 

Wbere  no  antfaority  is  shown  by  an  agent  for  making  the  oatb  and  signing  the  bond  for  tk« 
iisuing  of  an  attachment^  than  that  he  was  employed  as  an  attorney  at  law  in  anodicr 
State  to  bring  soit  to  collect  the  debt,  the  attachment  will  be  diamiased. 

APPEAL  from  the  Fourth  District  Court  of  New  Orleans,  Strawhridge^  J. 
C.  W.  Homor,  for  plaintiff.     Hunt  and  Gaitherj  for  defendants.    The  jnd^ 
ment  of  the  court  was  pronounced  by 

Slidell,  J.  This  suit  commenced  by  attachment.  A  rule  was  taken  by  the 
defendant  to  show  cause  why  the  attachment  should  not  be  set  aside,  on  the 
ground  that  Hugh  A.  Corley  had  no  authority  to  make  the  affidavit  upon  which 
the  virrit  viras  issued,  and  that  the  attorney  had  no  power  to  sign  the  bond.  No  further 
evidence  having  been  offered  at  the  trial,  the  case  rests  solely  upon  the  affidavit 
which  is  in  these  Words.  "  Hugh  A.  Corley,  being  duly  sworn,  deposes  and 
says,  that  he  is  a  duly  licensed  attorney  at  law  in  the  State  of  Florida,  and  as 
such  duly  employed  with  his  partner,  Mr.  James  T.  Archer,  to  collect  a  debt 
due  by  John  Daffin  and  James  T.  Daffin,  who  did  reside  in  Florida*  to 
the  commercial  firm  of  O.  ^  A.  Wetmore,  domiciled  in  the  city  of  New  York, 
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amooDting  to  the  sum  of  twelve  hundred  and  ntnety-oue  doHan  and  fiAy  cent8«  Wbtmobb 
and  for  which  sum  O.  SfA,  Wttmort  have  duly  obtained  judgment  in  the  District  DArrtv. 
Court  of  the  United  States  for  the  Northern  District  of  Florida.  Affiant  swears 
that  in  the  aforesaid  sum  the  said  John  Daffin  and  Jame9  T.  Daffin  are  jointly  and 
severally  \o  O.  if  A.  Wetmore  indebted,  and  that  the  said  James  T.  Dqffin  has 
left  the  State  of  Florida,  where  he  had  his  domicil,  and  is  now  temporarily  within 
the  jurisdiction  of  this  honorable  court,  but  he  has  no  domicil  in  this  State." 
The  bond  is  signed  *'  O.  ^  A.  Wclmortt  by  their  attorney  at  law  Hugh  A. 
CorleyJ" 

It  is  said  in  argument,  that  an  attorney  at  law  has,  by  virtue  of  the  mere 
employment  to  collect  a  debt,  power  to  take  out  an  attachment  for  his  client,  and 
to  that  end,  to  moke  the  affidavit  and  execute  for  his  client  the  bonds  required  by 
law,  to  wit,  a  bond  to  pay  the  defendant  all  such  damages  as  he  may  recover  in 
case  it  should  be  decided  that  the  attachment  was  wrongfully  obtained.  It  is 
unnecessary  to  say  whether  we  would  consider  an  attorney  at  law  authorized  to 
practice  in  our  couits,  as  ck>thed  by  mere  virtue  of  his  empbyment  to  collect  a 
debt,  with  authority  to  bind  his  client  to  that  extent.  For,  in  the  present  case, 
Corley  was  not  licenced  to  practice  in  our  courts,  and  upon  the  face  of  the  affi- 
davit it  does  not  appear  that  the  client  engaged  or  contemplated  his  services  out 
of  Florida  where  he  was  a  lisenced  practitioner.  A  party  might  well  employ  an 
attorney  at  law  to  act  for  him  in  the  courts  of  a  State  where  he  was  a  licensed 
(fractitioner  without  expecting  or  desiring  that  he  should  represent  or  bind  him  in 
another  State,  with  whose  laws  or  jorisprudence  he  could  not  be  presumed  to 
be  familiar. 

The  judgment  of  the  district  court,  which  dissolved  the  attachment,  is  there- 
fore affirmed,  with  costs. 


45    2M) 
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C.  6.  Leoarpbntibb  t;.  F.  J.  Lbgarfbntier.       ,  *?  ^ 


5    407 
:  40    I8i 

In  all  jadicitl  partitions,  the  fact  that  the  property  cannot  be  divided  in  kind,  mast  be  ■  g  ^yy[ 
made  to  appear  bj  a  report  of  experts.  Bat  a  sale  made  under  a  consent  decree  has  not  106  76* 
the  effect  of  a  Jadicial  partition,  and  does  not  affect  the  rights  of  mortgage  creditors. 

APPEAL  from  the  Fourth  District  Court  of  New  Orleans,  Strauibridgt^  J. 
Le  GardeuTj  for  plaintiff,  contended :  Marguerite  LecarperUier^  Charles 
B.  Lecarpentier^  and  Francois  J,  Lecarpentier,  were  co- proprietors  of  a  lot  of 
ground,  with  the  buildings  thereon,  situate  in  this  city.  M.  and  C  B.  Lecar-' 
pentier  being  unwilling  to  remain  any  longer  in  division,  but  finding  that  the  share 
of  F>  J.  Lecarpentier  was  subject  to  the  legal  mortgage  against  him,  as  tutor 
of  his  minor  son,  applied  to  the  Fourth  District  Court,  for  a  judicial  partition  by 
licitation.  F,  /.  Lecarpentier  was  aware  that  **  ex  naturd  reV^  the  properly 
could  not  possibly  be  divided  in  kind,  and  knowing  that  under  the  provisions  of 
article  1215,  of  the  Louisiana  Code,  he  could  not  compel  his  co- proprietors  to 
hold  the  property  in  common  with  him,  gave  his  assent,  not  **  ex  voluntate,^^  but 
**ex  necessitate,^*  to  the  prayer  in  the  petition.  A  judgment  was  thereupon 
rendered  by  the  court,  under  which  the  property  was  sold  at  public  sale,  and 
aft-er  the  legal  advertisements,  to  the  defendant  iu  the  rule,  Mrs.  Samory,  for  ten 
thousand  dollars.  Some  difficulty  then  arose  in  consequence  of  the  legal  mort- 
gage which  F.  /.  Lecarpentier* s  share  was  subject  to ;  and,  in  order  to  facilitate 
the  passing  of  the  act,  it  was  a^ed  that  the  whole  price  should  remain  in  the 
hands  of  the  notary,  to  be  delivered  by  him  to  the  vendors,  upon  the  written 
order  and  consent  of  die  vendee.    This  order  was  soon  afVer  furnished  to  Mat' 
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Lbcakpsntikii  gueriU  and  C.  B.  Lecarptntiery  who  received  their  full  share  in  the  price,  but 

^''         vefnaed  to  FTqncoU  J.  LecarpenUer,  oo  account  of  the  general  mortgage  against 
LicaarwiiTiaajjj^^ 

We  thereupon  caused  a  notarial  receipt  to  be  prepared,  in  which  F.  J.  Le^ 
earpenttetf  in  hia  own  name,  and  as  tutor  of  bis  minor  son,  gives  a  full  and  com- 
plete acquittance  of  the  portion  of  the  price  still  remaining  in  the  hands  of  the 
notary  I  and  called  upon  Mrs.  Samory  to  accept  this  receipt,  and  give  ua  the 
written  order  agreed  upon  in  the  act  of  sale. 

This,  however,  she  refused  to  do,  and  thus  compelled  us  to  bring  her  into 
court,  ijiy  a  rule  to  show  cause.  That  rule  came  on  for  trial,  and  was  dismissed 
by  the  court,  upon  the  ground  that  the  general  mortgage  against  F.  J.  L^ecar^ 
pentier  still  existed  on  his  share  in  the  property,  notwithstanding  the  judicial 
sale  thereof,  and  would  continue  to  exist  until  superseded  by  a  special  mortgage 
furnished  according  to  the  requirements  of  the  law.  From  this  decision  the 
present  appeal  is  taken ;  and  we  contend  that  the  rule  should  have  been  made 
absolute,  upon  the  following  grounds,  to  wit :  1.  That,  under  the  judicial  sale 
made  for  the  purpose  of  effecting  a  partition  amongst  the  co-proprietors,  the 
property  has  passed  to  the  purchaser,  free  and  disencumbered,  upon  her  satis- 
fying the  claims  of  those  creditors  who  had  a  mortgage  upon  it.  Union  Bank 
V.  Marin,  3d  Ann.  34.  2.  That  the  creditor  in  this  case  being  a  minor,  his  tntor 
had  the  right  to  receive  that  portion  of  the  price  to  which  his  morrgnge  attaches, 
and  that  payment  to  him,  as  tutor,  is  good  and  valid,  and  would  fully  and  com- 
pletely exonerate  the  vendee  from  all  liability  in  the  premises.     C.  C.  2136. 

C^  Maurianr  for  the  defendant,  contended :  1.  We  deny  that  under  the  judi- 
cial sale  relied  on,  although  made  for  the  purpose  of  effecting  a  paitition,  the 
appellee  acquired  the  properly  free  and  disencumbered ;  and  we  say,  Ist.  The 
partition  was  ordered  by  a  judgment  rendered  by  consent.  Now,  this  honor- 
able court,  in  the  case  of  the  Union  Bank  of  Louisiatia  v.  Marin,  3d  Ann. 
35,  have  cleariy  laid  down,  that  '*  consent  decrees  decide  nothing,  they  merely 
authenticate  private  agreements,"  and  thus,  the  position  we  took  in  our  answer 
to  the  rule,  that  the  judgment  did  add  nothing  to  the  rights  which  the  parties 
would  have  had  without  it,  to  make  an  amicable  partition,  and  that,  therefore, 
it  did  not  raise  the  mortgage  more  than  an  amicable  partition  could  have  done. 
2d.  The  view  which  your  honors  took  of  the  statute  of  1843,  in  ^e  case  just 
cited,  and  which  is  copied  in  appellant's  brief,  has  been,  we  think,  justly  attri- 
buted by  the  judge  a  quo  to  either  a  misprint,  or  a  noisreading  of  that  statute; 
and  the  part  of  that  decision  upon  which  the  appellant's  counsel  most  particu- 
larly relies,  to  wit,  that  in  which  it  is  said :  '*  But  they  were  sold  at  public  sale 
and  by  an  express  provision  of  law,  the  mortgage  attaches  to  the  proceeds — 
acts  of  1843,  p.  44 — was  evidently  founded  in  error;  for  the  statute  refened  Id 
contains  no  express  provision  of  the  kind.  This  is  even  admitted  by  the  counsel 
of  the  appellant,  who  endeavors  to  make  out  by  implication  that  which  he  conld 
not  establish  by  express  provision.  Hence,  he  has,  witli  his  usual  ability,  com- 
mented upon  the  proviso  of  the  second  section  of  the  act  of  1843  in  question; 
but  we  apprehend,  that  by  an  attentive  reading  of  his  remarks,  taken  together 
with  that  proviso  itself,  your  honors  will  see  that  he  has  made  out  our  own  case» 
probably  much  better  than  we  conld  pretend  to  do  it  ourselves.  Nay,  we  might, 
perhaps,  safely  admit  the  law  to  be,  that  the  mortgage  attaches  to  the  proceeds, 
and  still  it  would  not  follow  that  such  proceeds  should  remain  in  the  hands  of 
the  mortgagor.  3d.  We  certainly  admit  fully  the  principle,  that  no  one  can  be 
forced  to  remain  in  indivision,  and  that  that  principle  is  one  of  public  right  and 
policy ;  but  our  friend  and  adversary  will  also  admit,  we  trust,  that  the  laws 
made  for  the  protection  of  minors,  are  of  no  inferior  grade ;  and,  in  direct  oppo- 
sition to  his  a«(ertion,  that  mortgage  is  not  of  the  essence  of  tutorship,  we  say 
that  it  is,  wherever  the  tutor  has  mortgageable  propeity ;  and  that,  although  a 
natural  tutor,  who,  it  is  true,  is  not  bound  to  give  security,  and  who  should  not 
possess  one  cent's  worth  of  property,  could  have  a  right  to  receive  money 
accruing  or  belonging  to  his  ward,  it  does  by  no  means  follow,  that  when  such 
a  tutor  has  property,  a  mortgage  does  not  attach  to  it,  and  that  it  is  in  his  power 
to  get  rid  of  it  without  securing  by  other  means  the  rights  of  his  ward. 

2.  We  shall  say  but  little  on  the  second  point  made  by  the  appellant,  we 
think  it  does  not  touch  the  question  now  before  your  honors.  It  may  be  con- 
ceded, that  a  tutor,  and  especially  a  natural  tutor,  has  generally  the  right  to 
receive  monies  belonging  to  his  ward,  (altbough  in  the  decision  of  the  case  of 
Foley  V.  Dufour,  17  L.  R.  622,  and  some  others,  we  might  find,  that  the 
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a^qaittance  of  a  tutor  does  not  fUwaye  operate  as  a  discharge,)  but  we  only  con-  Licarpkrtikr 
tend  that  he  has  no  right  to  destroy  the  mortgage  which  exists  in  favor  of  his  t -«^up~„n 
ward,  on  his  own  property,  unless  he  replaces  it  by  some  other  equivalent 
security. 

The  appellee  in  this  case  does  not  seek  to  avoid  payment.  Indeed,  the 
funds  have  actually  been  paid  by  her,  and  remain  deposited  in  the  hands  of  the 
notary.  Her  onlv  object  is,  to  obtain  a  good  title,  and  to  be  sheltered  against 
future  claims  on  the  part  of  the  minor.  Now,  the  whole  question  reduces  itself 
to  this :  Mr,  Lecarpentier  being  the  tutor  of  his  son,  and  possessing  no  other 
property  than  that  vHiich  has  been  sold  to  the  appellee,  his  son  having  rights 
in  the  succession  of  his  mother,  and  in  that  of  his  grand-father,  the  amount  of 
which  righta  is  not  even  ascertained  to  this  day,  (as  is  admitted  on  record,)  would 
Mrs.  Samoryj  the  appellee,  be  protected  against  any  future  claim  of  the  minor, 
on  the  property  by  her  purchased,  were  she  to  pay  the  purchase  money  to  the 
tutor,  and  would  that  property  be  for  ever  clear  of  the  minor's  mortgage  ?  If  yea, 
the  judgment  of  the  court  below  may  be  reversed  ;  if  no,  we  respectfully  con- 
tend that  it  ought  to  be  affirmed.  We  will  not  close  these  remarks  without 
calfing  the  serious  attention  of  your  honors  upon  the  consequences  which  the 
decisk>n  of  this  case  may  have  on  the  security  of  property  in  this  State. 

The  judgment  of  the  court  was  pronounced  by 

RosT,  J.  We  are  of  opinion,  that  the  sale  in  this  case  having  been  made 
under  a  consent  decree,  the  partition  has  not  the  character  of  a  judicial  partition. 
In  all  judicial  partitions,  the  fact  that  the  property  cannot  be  conveniently  divided 
in  kind  must  be  made  to  appear  by  a  repoit  of  experts.  PlactndaU  heir$  v. 
Placeneia  et  aU.     8  L.  R.  576. 

In  this  case  no  experts  were  appointed,  and  no  'evidence  of  that  fact  was 
adduced.  It  does  not  necessarily  follow,  from  the  fact  that  the  property  con- 
sisted of  a  house  and  lot,  that  it  could  not  be  divided  in  kind.  The  boiklings 
may  have  been  of  little  value,  and  the  location  such  as  to  render  a  sub-division 
advantageous  to  the  parties.  Had  tlie  Ucitation  been  in  all  respects  lawful,  the 
property  would  not  have  passed  in  the  hands  of  the  purchaser  free  from  the 
legal  mortgage,  which  affected  the  share  of  one  of  the  joint  owners.  The 
act  of  1843  relied  on  by  the  plaintiffs,  is  not  applicable  to  licitations  under  which 
the  property  is  adjudicated  to  a  party  having  previously  no  interest  in  it.  Such 
an  adjudication  is  not,  in  legal  intendment,  a  partitM>n.  It  is  a  sale,  and  does  not 
affect  the  rights  of  mortgage  creditors.  Any  intimation  of  this  court  to  the 
contrary,  must  have  originated  in  a  mis*reading  of  the  act  of  1643. 

The  difficulty  which  prevents  F.  /.  Lecarpeniitr^  the  plaintiff  in  the  rule, 
from  receiving  his  share  of  the  proceeds  of  the  sale  of  the  common  property, 
may  be  obviated  in  three  ways.  Ist.  By  giving  the  defendant  satisfactoiy 
security  to  indemnify  her  against  the  mortgage  ;  2d.  By  causing  his  share  to  be 
invested  in  real  estate,  under  the  supervision  of  the  court,  and  the  advice  of  a 
fiimily  meeting,  and  giving  a  special  mortgage  .on  the  property  thus  purchased 
under  the  provisions  of  the  act  of  1831 ;  or,  finally,  by  agreeing  with  the  defendant, 
that  she  will  retain  the  amount  until  the  majority  of  the  minors,  on  paying  a 
Sftipnlated  rate  of  interest.  Leaving  the  plaintiff  the  fihoice  of  means,  we  will 
•imply  affirm  the  judgment,  dismissmg  the  rule^ 

The  judgment  is  affirmed. 


NiGOLO  Clacor  v.  Thomas  W.   Lanb* 

A  ewator  ad  hoc  bu  no  right  to  onisentto  sabmit  tbe  case  in  which  ho  was  appointed  to  the 
oooit  for  decision  in  vacation. 
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Ci^coR        A  PPEAL  frora  the  Fifth  District  Court  of  Now  Oiieons,  Budumath  J« 
llit,       J\.  Pilot,  for  appellant.    Marks  and  Elliott,  for  appellee.    The  judgment  Off 
the  court  was  pronounced  by 

RosT,  J.    The  property  of  Thomas  W.  Lane  was  attached  by  Tarioaa  cradi- 
tors,  and  purchased  by  Haydon,  also  an  attaching  creditor,  on  twelve  montiiB* 
credit,  subject  to  a  naortgage  of  six  thousand  dollars  made  by  Lane  and  held  by 
Clacor,    After  the  sale  under  the  attachment,  Clacor  instituted  an  action  of 
mortgage  on  the  note  of  Lane  for  six  thousand  dollars,  and  had  a  curator  ad  hoe 
appointed  to  represent  Lane,  a  non-resident.    The  curator  cid  hoc  answered  in 
tlie  suit,  and  a  short  time  after  filed  an  answer,  and  submitted  the  case  in  Tacation 
to  the  court,  when  a  judgment  was  rendered  on  the  note  and  execution  Issued,  and 
by  virtue  of  the  sheriff 's  sale  made  under  \U  Eugene  Troisgros  (also  an  altaching 
creditor)  became  the  purchaser.     Troisgros  sued  out  a  monition  to  perfect  said 
sale,  and  both  Haydon  and  Lane  filed  oppositions  to  its  homologation  for  these 
reasons :  1st.  A  curator  ad  hoc  cannot  be  appointed  to  represent  a  party  who  is 
neither  in  court  by  his  property  or  personal  service  of  citation.    2d.  A  cuimtor 
ad  hoc  cannot  waive  any  of  the  rights  of  the  party  he  represents. 

The  district  court  considering  that  the  curator  had  not  the  right  to  submit  the 
cause  to  the  decision  of  the  court  in  vacation,  sustained  the  opposition,  set  aside 
the  monition,  and  annulled  the  sherifif's  sale.     Troisgros  appealed. 

The  judgment  is  clearly  correct,  and  in  accordance  with  the  uniform  decisioiia 
of  this  court.  Stockton  v.  Hasluck,  10  M.  R.  474.  Krukler  r.  Bank  of  the 
Untied  States,  12  R.  R.  464.  Edmonson  ?.  Mississippi  and  Alabama 
road,  13  L.  R.  262. 

Judgment  affirmed. 


A.  Ledouz  &  Co.  V.  Ann  Rugkbr  et  al. 

Ki    tS  Married  women  wbo  enter  into  Joint  simI  leveral  obUgations  with  their  hatbands  to  dM 

I   5    ^n^  Canal  Bank  are  boond  by  lach  obligations,  under  the  23d  section  of  the  charter  of  that 

116   831  hank. 

Married  women  are  not,  as  a  general  mle,  hound  hy  contracts  entered  into  Jointly  and  seve- 
rally with  their  hoshands,  unless  it  he  shown  Aat  sach  contracts  enured  to  their  henctt. 
Where  several  persons  have  signed  an  ohligation  t'li  soHdo,  they  are,  inter  $e,  debton  eaA 
one  for  his  share.  Upon  the  payment  of  the  whole  debt  hy  one  of  them,  that  one  is  entitled 
to  he  sabrogated  to  the  rights  of  the  creditor  against  the  others ;  and  so  far  as  the  creditor 
has  impaired  this  right  of  subrogation  he  is  barred  from  recovering. 

APPEAL  from  the  District  Court  of  West  Feliciana,  Penn,  J.  Elmore  and 
King,  and  T  /.  Cooley,  for  plaintiffs.  Muse  and  Merrick,  Benjamin  and 
Micou,  and  Patterson,  for  defendants.  The  judgment  of  the  court  was  pfo* 
Dounced  by 

SuDKLLi  J.  On  the  7th  of  May,  1839,  the  plaintiff  and  her  husband,  with 
James  Leake  and  his  wife,  executed  a  mortgage  in  favor  of  the  Canal  and  Bank- 
ing Company  on  a  tract  of  land  belonging  to  James  Leake,  and  on  a  number  of 
skives  bek>nging  to  the  plaintiff,  Mrs,  Rucker,  to  secure  the  payment  of  a  joint 
and  several  bond  given  by  all  those  parties  to  the  bank  for  $6000,  being  the 
amount  of  a  k>an  made  to  them  by  the  corporation. 
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On  the  Sth  of  June,  1839,  tiie  nme  purtiee  execntad  a  mortgftge  io  &vor  of  1kin>ux 
the  defendaoti,  ^.  Ledaux  ^r  ^-i  te  Mcore  the  payment  of  a  joint  and  leTeral  Koeua. 
note  for  $1 0,000,  preTionsly  given  by  them  to  that  firm. 

There  can  be  no  doubt  that  the  plaintiff*8  tkrea  were  liable  to  Beisnre  and  sale 
in  mtiafaction  of  the  fint  mortgage,  the  contract  being  one  which  the  waa  autho- 
rised bj  the  terma  of  the  bank  charter  to  enter  into.  The  23d  section  of  the 
charter  is  tm  feUows :  **  That  in  all  hypothecary  oontiacts  or  oUigationB  entered 
into  by  any  individual  with  or  in  favor  of  the  aaid  company,  according  to  the 
true  intent  and  meaning  of  thia  act,  it  ahall  be  lawful  for  the  wife  of  such  indivi- 
dufd  to  bind  herMlf  jointly  and  in  solido  with  him ;  and  in  auch  case,  the  pro- 
perty and  rights  of  the  said  wife,  either  dotal  or  of  any  other  deacription,  ahall  bo 
affected  by  aald  contracta  or  obligationa:  Provided,  that  the  aaid  wife  be  of  the 
age  of  majority  at  the  time  of  entering  into  auch  contracta  or  obligationa.**  Acta 
of  1831,  p.  54,  aec.  23. 

The  pJaintiiTa  huaband  waa  bound  for  the  whole  aum  loaned,  and  ahe  waa 
authorised  to  bind  herself  to  the  aame  extent.  See  JBank  of  Louisiana  v.  Fat'* 
rar,  Ist  Ann.  53. 

It  must  be  assumed,  for  the  purposes  of  die  present  investigation,  that  the 
mortgage  granted  to  A.  Ledaux  Sf  Co,  could  not  have  been  enforced  on  the 
phuDtiflfs  slaves ;  the  sum  which  it  was  given  to  secure  not  having  been  shown  to 
have  turned  to  her  benefit. 

The  bank  took  out  an  order  of  seizure  and  sale  upon  their  mortgage,  in  virtue 
of  which  they  seised  and  were  about  to  sell  the  land  of  Leake^  when  on  the 
7th  February,  1844,  A,  Ledoux  4r  Oo*  p>^d  the  debt  due  to  the  bank,  and  took  a 
subrogation  to  all  the  bank*a  ri^^  under  their  mortgage.  Tbua,  the  plaintiffa 
became  the  hoMeia  of  both  of  the  mortgages,  which  are  the  oldeat  upon  the  pro- 
perty which  they  affect.  Both  of  them  could  be  enforced  upon  the  land,  but 
only  one  of  them,  viz :  the  bank  mortgage,  could  be  executed  upon  the  plaintiff  *a 
alavea. 

On  the  9th  of  March,  1844,  A.  Leclaux  ^r  Co*  obtained  an  order  of  seizure 
and  sale  upon  the  mor^^age  in  fiivor  of  the  bank,  in  virtue  of  which  they  caused 
the  slaves  of  Jlfr#.  Rucker  to  be  seized;  and  on  the  11th  of  April  following 
obtained  a  similar  order  upon  the  mortgage  in  their  own  fsivor  for  910,000:  under 
which  the  land  alone  was  seized  and  sold  for  $11,466,  which  was  imputed  by  the 
sheriff's  return  to  the  extinction  of  their  mortgage,  leaving  a  small  surphis. 

JIf  rt.  jRadSrer  oistitnted  the  present  suit  to  enjoin  the  sale  of  her  skives,  aUegittg 
that  the  object  of  A,  Ledaux  4r  Co*  in  purchasing  the  bank  mortgage  waa  to 
arreat  the  aale  of  the  kmd  which  the  bank  waa  about  to  make,  and  the  application 
of  ita  price  to  the  extioctk>n  of  the  bank  debt.  In  her  pleadings  filed  subsequent 
to  the  sale  under  the  seizure  of  A,  Ledoux  Sf  Co.^  she  claims,  that  the  proceeda 
of  the  land  be  first  applied  to  the  payment  of  the  bank  mortgage,  and  that  her 
alaves  be  entirely  liberated  from  the  operation  of  both  mortgages. 

She  further  chargea,  that  an  agreement  waa  made  between  Ledoux  4r  Co*% 
her  husband,  and  one  CotUm^  by  which  it  was  stipulated  that  the  aale  under  the 
mortgage  of  Ledaux  ^  Co.  waa  to  be  made  merely  for  the  purpoae  of  enabling 
Ledoux  if  Co*  to  make  a  good  title  to  CotUm^  who  waa  to  have  become  the  pur* 
ehaaer  for  (16,500;  and  upon  the  payment  of  95000  of  the  price,  the  akvea  of 
the  plaintiff  were  to  have  been  liberated  from  both  roortgagea.  That  Ledoux  if 
Co.  have  prevented  the  contract  from  being  carried  into  effect,  although  Cotton 
waa  ready  and  able  to  perfect  It,  aad  actually  paid  a  part  of  the  price;  and  that 
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Lcnoci      Ledoux  9f  Co.  having  themaelTM  pnrchased  and  retained  Uie  land,  they  are  now 
&OCKBK.      bound  to  release  the  mortgage!  aa  &r  ai  they  affect  her  slavei. 

Ledoux  if  Co,  filed  an  answer,  and  converted  the  proceeding  into  a  suit  in  the 
Ufa  ordinaria.  The  court  below  perpetuated  the  injunction,  and  decreed  that 
the  proceeds  of  the  sale  of  the  land  should  be  first  applied  to  the  extinction  of 
the  bank  mortgage^  and  that  the  plaintiff  should  be  released  from  all  liabiliQr  upon 
the  note  for  $10,000.     Prom  this  judgment  Ledoux  4*  Co,  have  appealed. 

The  alleged  contract  between  Rucker^  Ledoux  4*  Co,  and  CoUom,  which,  it  ia 
contended,  operated  the  plaintiffs'  release  from  liability,  is  shown  to  have  been 
an  imperfect  project  of  an  agreement  proposed  to  be  enterad  into  originally  by 
the  counsel  of  the  parties,  but  never  audiorized  or  assented  to  by  the  defen- 
dants. It  appears  that  it  was  modified  on  the  day  of  the  adjudication  of  the 
land,  at  which  time  the  defendants  and  CotUm  appeared  alone  to  have  been  par- 
ties to  it;  that  it  remained  unsigned;  and  that  Cotton  never  performed  any  part 
of  its  stipulations,  or  took  any  steps  to  obtain  title  to  the  land.  The  payments, 
alleged  to  have  been  noade  by  Cotton  on  account  of  the  price,  were  the  proceeda 
of  a  part  of  the  crop  growing  on  the  land  at  the  date  of  the  adjudication,  which, 
as  we  have  heretofore  held,  belonged  to  the  defendants.  See  Ledoux  et  aL  v. 
Anderson^  2d  Ann.  558 ;  Ledoux  et  al,  v.  Cooper^  lb.  586. 

The  effect  of  the  transfer  by  the  Canal  Bank  to  Ledoux  ^  Co,  was  to  unite  the 
two  debts  in  the  hands  of  the  same  creditor;  but  the  debts  themselves  remained 
distinct,  and  the  rights  of  the  creditor  under  them  were  different.  The  acqui- 
sition by  Ledoux  4r  Co.  of  the  first  mortgage  did  not  increase  or  diminish  their 
rights  as  second  mortgagees.  The  inscription  of  the  first  mortgage  affected 
Ledoux  Sf  Co,  with  notice  of  its  existence,  and  of  all  legal  consequences  reauMng 
from  its  provisions  and  terms. 

The  Canal  Bank  was  at  liberty  to  select  of  which  debtor  in  solido  it  would 
demand  payment,  and  upon  which  property  it  would  enforce  its  mortgage.  But 
if  it  had  selected  to  enforce  payment  from  Mrs,  Rucker,  she,  upon  such  pay- 
ment, would  be  subrogated  and  entitled  to  exercise  those  rights  which  appertain 
to  her  position  as  a  debtor  in  solido  with  others.  By  the  cession  of  actions  ahe 
would  be  considered  in  some  degree  as  purchasing  the  right  of  the  creditor. 
Creditor  non  in  solutum  accepit,  sed  quodam  modo  ?  Nomen  creditoria  ven- 
didit. 

The  law  creates  a  legal  subrogation  between  debtors  in  solido^  becanae 
although  each  is  bound  to  the  creditor  for  the  whole,  yet  the  debt  is  presumed 
to  be  common,  and  it  would  be  inequitable  to  throw  upon  one  the  whole  burthen 
without  recourse.  This  subrogation  carries  with  it  a  resort  to  the  securitiea 
given  by  each.  They  are  the  accessories  to  the  debt,  and  the  debtor  more  readily 
binds  himself  for  the  whole  debt  when  the  law  assures  him  that  if  forced  to  pay 
the  whole  he  will  have  his  full  recourse  against  his  co-debtors  for  their  share. 
Pothier  Oblig.  No.  521.  6  Toullier,  735.  7  TouUier,  147.  Civil  Code.  209d. 
2157,  2158.  Howe  v.  Eraser^  2  R.  R.  424.  Of  this  subrogation  tlie  creditor 
cannot  deprive  the  debtor.    Pothier  Oblig.  No.  275. 

If  Mrs,  Rucker  had  paid  either  voluntarily  or  by  compulsion,  she  would  have 
been  subrogated  to  the  mortgage  of  the  bank  to  the  extent  of  Leakeys  portion  of 
the  debt ;  and  the  rank  of  her  mortgage  would  have  been  the  first.  Ahhon^h 
bound  to  the  bank  for  the  whole  debt,  she  was  on  the  face  of  the  contract  the 
quasi-snrety  of  Leake,  inter  se,  for  his  share  of  the  burden^  and  looked  to  hia 
mortgage  pro  tanto  to  protect  her  against  loss.    This  right  is  the  legal  reanll  of 
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the  contnct  with  the  Canal  Bank  as  notarially  executed  an^  recorded.    It  was       Lkdoux 
reciprocal.    Leake  had  the  same  recourse  against  her  for  her  portion.  RucKsa. 

There  has  been  an  attempt  to  show  that  in  point  of  fiict  Leake  and  Mt$. 
Rucker,  although  debtors  in  soLido  to  the  bank,  were  inter  »e  not  co-debtors  in 
BoLido^  but  that  Leake  was  the  principal  debtor  and  Mr$,  Rucker  his  surety. 
But  if  this  were  so,  it  is  not  shown  that  Ledaux  ^  Co,  had  knowledge  of  this 
relation ;  and  as  second  mortgagees,  they  are  only  to  be  bound  by  the  relations 
between  Leake  and  Mrs.  Rucker  as  it  existed  on  the  face  of  the  recorded  con- 
tract with  Uie  Canal  Bank,  namely,  the  relation  of  co-debtors  in  sclido. 

The  position,  therefore,  of  the  parties  is  this :  Ledoitx  Sf  Co.  cannot  devote 
the  entire  proceeds  of  Leake* $  lands  to  a  second  mortgage,  so  as  to  destroy  Mt$. 
Rucker^s  right  of  subrogation.  But  on  the  other  hand,  Ledoux  S^  Co.  as  second 
mortgagees  of  Leake^  have  a  right  to  enforce  against  Mrs,  Rucker  the  liability  of 
the  property  which  she  mortgaged  to  the  bank  for  her  obligation  in  solido;  pro- 
vided they  give  her  the  benefit  of  her  right  of  subrogation  for  Leakeys  share. 
Ledoux  4r  Co.  being  second  mortgagees,  cannot  say  that  Mrs.  Rucker^ s  property 
shall  bear  the  whole  burden  of  the  Canal  Bunk  debt,  nor  can  Mrs.  Rucker  say 
that  Leakeys  property  shall  bear  the  whole  of  the  burden. 

The  next  question  is,  what  is  the  extent  of  Mrs.  Rucker^s  right  of  subroga- 
tion ?  Ledoux  Sf  Co.  contend,  that  if  Mrs.  Rucker  has  any  right  of  subrogation, 
it  is  only  to  the  extent  of  one- fourth,  because,  say  they,  Leake  and  his  wife,  and 
Rucker  and  his  wife,  having  bound  themselves  in  solido^  are  to  be  regarded  as 
four  debtors,  and  Mrs.  Rucker  would,  therefore,  have  her  action  against  Leake 
only  for  his  proportion,  or  one-fourth. 

We  concur  in  this  view ;  and  the  consequence  is,  that  Ledoux  Sf  Co.,  who  are 
to  be  considered  as  holding  in  their  hands  the  price  of  the  adjudication  of  Leakeys 
land,  are  bound  to  apply  that  amount  to  the  payment  of  one-fourth  of  the  Cana] 
Bank  debt ;  aud  for  the  remaining  three-fourths  are  entitled  to  proceed  against 
the  property  mortgaged  by  Mrs.  Rucker. 

It  is  proper  to  add  that  the  insolvency  of  the  other  co-debtors  in  solido  is  not 
proved ;  so  that  the  case  is  not  brought  under  the  operation  of  that  article  of  the 
code  which  provides  that  if  one  of  the  creditors  in  solido  be  insolvent,  the  loss 
occasioned  by  his  insolvency  must  be  equally  shared  among  all  the  other  solvent 
co-debtors  and  him  who  has  made  the  payment.     C.  C.  2100. 

The  evidence  does  not  establish  an  acquiescence  by  Mrs.  Rucker  in  the  impu- 
tation of  payment  made  by  the  sheriff's  return. 

It  is  therefore  decreed,  that  the  judgment  of  the  district  court  be  reversed ; 
and  it  is  further  decreed,  that  the  slaves  (together  with  their  increase,  if  any 
there  be,  since  the  date  of  the  act  of  mortgage)  described  in  the  act  of  mortgage 
executed  on  the  7th  day  of  May,  1839,  by  James  Leake  and  Mary  Leake,  and 
James  Rucker  and  Anne  C.  Rucker,  in  favor  of  the  New  Orleans  Canal  and 
Banking  Company,  whereof  a  copy  is  on  file  in  this  cause,  be  seized  and  sokl  to 
pay  to  the  said  A.  Ledoux  Sf  Co.  the  sum  of  $4590,  with  interest  thereon  untQ 
paid,  from  the  16th  day  of  April,  1843,  at  the  rate  of  eight  per  cent  per  annum, 
and  costs  of  these  consolidated  suits  in  both  courts.  And  it  is  further  decreed, 
that  a  certain  note,  whereof  a  copy  is  of  record  in  this  cause,  executed  on  the  6th 
day  of  May,  1839,  by  James  Leake,  Mary  Leake,  James  Rucker  and  Anne  C. 
Rucker,  in  favor  of  A»  Ledoux  Sf  Co.  for  $10,000,  with  interest,  be  declared  of 
00  force  and  effect,  so  far  only  as  the  same  purports  to  bind  the  said  Anne  C 
JRuxker. 
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4t8|  Jambs  McLattohlin  v.  Municipalitt  No.  Two. 


Where  t  nmnidpali^  of  Ae  city  of  New  Orieeae  cuiumeDcei  proceedixigs  mder  llie  act 
of  i63S,  for  the  openinff  of  •treeti,  ftc^  sod  the  oommiMioDerg  warn  a  proprietor  of  a  lot 
■gainst  ooatixming  improrements  which  he  had  begun,  and  he  ia  thereby  delayed  mod 
damaged  by  the  bee  of  rente  he  woaM  have  reeetred  had  he  been  permitted  to  6nish  hie 
baildinga*  the  mvaicipality  ia  reapenaible  to  him  far  the  damage  eottainedr  in  case  Iba  pio- 
oeedinga  fiir  opeaiag  the  atreat  be  diaeoatinaed. 

APPEAL  from  the  Fourth  District  G)iirt  of  New  Orleans.    Stratchridge,  J. 
M.  M.  Coheth  ibr  plaintiff,  ex  parte.    The  judgment  of  the  conit  was  pro^ 
nonnced  hj 

Preston,  J.  On  the  29th  of  April,  1847,  the  Mnnicipality  No.  Two  of 
New  Orleans  commenced  proceedings,  under  the  act  of  1832,  for  the  opening 
of  Claiborne  Street.  These  proceedings  appear  to  have  been  abandoned,  and 
on  the  4th  of  March,  1848,  the  municipality  re-commenced  proceedings  for  the 
opening  of  the  street :  commisssioners  of  assessment  were  appointed,  and  made 
a  report  of  their  assessment  of  benefits  and  damages  to  be  caused  by  the  opening 
of  the  street.  Oppositions  were  filed  to  the  proceedings  and  to  the  assessment 
by  several  adjacent  proprietors,  and  the  case  was  fixed  for  trial  on  the  10th  of 
November,  1648,  when  the  municipality  discontinued  and  abandoned  the  pro- 
ceedings a  second  time. 

The  plaintiff  alleges,  that  when  the  proceedings  were  first  commenced  he 
was  erecting  a  dwelling  house  on  the  site  of  the  intended  street  on  his  private 
property ;  that  he  was  warned  by  the  commissioners  of  assessment  not  to  con- 
tinue the  building,  as  he  would  not  be  allowed  damages  for  any  additioDBl 
improvements ;  that  lie  did  80«  from  apprehension  of  that  result,  and  did  not 
complete  his  building,  which  if  finished  would  have  rented  for  $30  a  month, 
amounting  to  $546  during  the  time  the  building  was  suspended.  He  alleges, 
that  the  defendants  have  caused  him  that  amount  of  damage  by  their  proceedings, 
which  they  delayed  and  never  carried  into  effect.  He  proved  the  fitcts,  and  that 
amount  of  damage  to  the  satisfaction  of  the  district  court,  who  rendered 
judgment  accordingly ;  and  we  think  the  evidence  preponderates  in  &Tor  of 
the  amount  allowed  by  the  judgment. 

The  power  to  take  private  property  for  public  use  is  the  most  arbitrary  power 
known  to  our  constitution ;  so  much  so  that  some  have  doubted  the  propriety  of 
having  incorporated  it  in  our  Constitution  and  laws  at  all.  However  this  may  be« 
our  Constitution  has  guarded  the  exercise  of  the  power,  by  declaring  that 
**vested  rights  shall  not  be  divested  unless  for  purposes  of  public  utUity,  and  for 
adequate  compensation  previously  made.'* 

The  mode  of  exercising  this  power  as  to  streets,  is  pointed  out  by  the  act  of 
1832 ;  and  the  Legislature,  considering  incidental  damages  which  might  arise 
from  delay  when  the  exercise  of  the  power  became  indispensable,  directed 
that  it  should  be  a  summary  proceeding. 

These  suits  against  private  rights  should  therefore  be  commenced  only  in  caae 
of  indispensable  necessity,  and  when  the  corporations  are  in  a  situation  to  afford 
immediate  and  ample  indenmity.  They  should  be  prosecuted  in  strict  confior-- 
mity  to  law  and  to  a  speedy  termination.    The  fact  of  great  delay  and  abandon^ 
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ment  of  the  roit  is  primd facie  evideDce  that  they  were  unnecessary;  and  untU  McLauoblik 
fully  justified  by  proof,  must  subject  the  corporation  to  indemnify  those  who  are  MuNicirAMTT 
injured  by  thefn.  No.  Two 

The  municipal  history  of  this  and  other  cities  shows,  that  these  suits  are  a 
great  burden  to  the  corporations,  encourage  jobs  and  speculations,  beside  often 
causing  great  injury  to  individuRls ;  and  we  are  not  disposed  to  reverse  a  judg- 
ment which  msy  tend  to  discourage  them,  unless  it  be  manifestly  enx>neous. 

We  cannot  conceive  any  reasonable  excuse  for  the  municipality  to  commence 
such  a  proceeding  twice,  and  finally  abandon  it,  after  keeping  the  suffering  pro- 
prietor in  suspense  for  more  than  eighteen  months,  and  have  no  hesitation  in 
pronouncing,  that  it  is  legal  and  equitable  that  they  should  pay  the  actual 
damages  suffered. 

The  case  is  entirely  different  from  that  of  Mallard  Sf  Armslead  v.  The 
City  of  Lafayette^  in  which  neither  loss  nor  injury  was  proved«  and  in  which 
the  claim  wore  the  aspect  of  a  speculation. 

The  judgment  of  the  district  court  is  therefore  affirmed,  with  costs. 


Joseph  Lalandb  v.  Breaux  and  MAtfiERNE. 

A  charge  of  two  and  one-half  per  cent  for  accepting  a  draft  !■  consonant  to  ncage  and  is 

legal. 
A  factor  cannot  charge  a  oommiaaion  of  two  and  one-half  per  cent  for  advancing,  and  eight 

per  cent  interest  on  the  money  advanced.    The  charge  for  the  commiasion  is  naoriona. 
An  agreement  to  pay  eight  per  cent  interest  on  a  draft  from  date  if  not  paid  at  matarity, 

is  legal  and  binding  on  the  party  promising. 
Usnry  forfeits  the  whole  interest 
An  agreement  to  extend  a  draft  for  a  certain  time  upon  nsnrioaa  interest,  does  not  fiirfeit 

the  right  of  recovering  the  lawful  intereat  which  the  draft  originally  drew. 
Where  a  planter  obtains  supplies  from  a  factor,  upon  a  contract  to  send  the  factor  his  crops 

for  sale,  and  then  violates  his  contract  by  sending  his  crops  to  another  person,  the  factor 

is  entitled  to  his  cOmndssions  dpon  the  value  of  the  crop. 
A  written  approval  of  an  account  upon  which  interest  is  charged  at  eight  per  cent,  estopa 

the  party  from  dispbting  that  item ;  hut  such  an  assent  does  not  amount  to  an  agreement 

to  pay  interest  at  the  same  rate  thereafter. 
Novation  is  not  to  be  presumed. 

APPEAL  from  the  District  Court  of  Iberville.     Burke,  J.     T.  G.  Morgan, 
for  plaintiff.     Z.  Labauve,  for  defendants.    The  judgment  of  the  court 
was  pronounced  by 

Slioell,  J.  The  plaintiff  was  the  factor  of  Breaux  and  Matkeme,  who 
were  associated  in  a  partnership  as  sugar  planters.  The  latter  is  now  deceased. 
The  action  is  for  the  recovery,  from  Breaux  and  the  Succession  of  Malheme, 
of  the  sum  of  $5507  30,  the  balance  of  account,  with  interest  at  eight  per  cent 
from  the  17th  February,  1849,  at  which  date  the '  plaintiff  strikes  his  balance. 
A  right  of  mortgage  for  this  amount  is  also  claimed  upon  certain  lands  and 
slaves. 

A  variety  of  questions  have  been  presented  on  the  part  of  the  defendants; 
which  wiU  be  separately  considered.  The  facts  pertinent  to  each  question  wiD 
be  stated  in  connection  with  the  legal  conclusion. 
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Lalavds         It  if  proper  fint  to  diwect  the  aocovnt  and  Mcertain  what  items  objected  to 
BasAVX.      "iv  improperiy  charged. 

The  plaint  iff  annexed  to  his  petition  an  acconnt,  (marked  A.,)  commenciiig  hi 
1847,  and  made  up  on  the  29th  March,  1848.  It  is  composed  on  the  debit  aide 
9i  various  disbursements  for  plantation  supplies,  payments  made  for  account  of 
the  partnership,  and  charges  of  commissions,  interest,  ice.;  and  on  the  credit 
side,  of  items  stated  as  nett  proceeds  of  sugar  and  molasses  shipped  by  the 
partnership,  and  allowances  of  interest  from  the  date  of  realization.  Hie 
charges  and  allowances  of  interest  are  at  eight  per  cent.  At  the  foot  of  this 
account,  after  striking  a  balance  ef  $339  88  as  doe  the  plaintiff,  is  a  menMnran- 
dum  of  various  outstanding  acceptances  given  by  him  for  account  of  the  port* 
nership,  and  of  their  note  in  renewal  for  $4000,  due  3d  Februaiy,  1849.  In 
the  body  of  the  acconnt  is  the  following  item :  *«To  amount  of  interest  on 
renewal  of  draft  of  $4000,  $520."  The  origin  of  this  item  is  as  foUows:  On 
the  4th  February,  1847,  Breaux  and  C^ent^endot,  (the  latter  of  whom  was 
soon  afterwards  succeeded  in  the  partnership  by  Matheme^)  being  owners  of 
a  plantation  and  slaves,  applied  to  Lalande,  a  commission  merchant,  to  transact 
their  business  as  such ;  to  make  them  advances  and  disbursements  for  plantation 
purposes,  during  the  year  ensuing,  to  an  amount  estimated  at  $1000,  and  to 
accept  for  their  accommodation,  a  draft  of  Breaux,  to  the  order  of,  and  endorsed 
by  ClermendQU  dated  4th  February,  1847,  and  payable  at  one  year.  To  secure 
these  amounts  Breaux  and  Clermendot  mortgaged  the  ptontation  and  ahves. 
When  the  draft  was  about  to  fall  due  the  drawers  were  not  prepared  to  pay  the 
draft,  and  the  drawers  gave  him  in  renewal  their  note  of  $4000  already  men- 
tioned. Whether  the  plaintiff  took  up  the  acceptance  with  his  own  funds,  or 
by  getting  the  renewal  note  discounted,  dees  not  expressly  appear.  The  dis> 
puted  item  of  $520  is  acknowledged  by  pbiintiff 's  counsel  to  be  composed  of  a 
charge  of  eight  per  cent  interest,  (being  interest  from  the  date  of  the  note  to  ita 
maturity,)  two  and  one  half  for  accepting  the  draft,  and  two  and  one  half  per  eeot 
for  advancing  its  amount  at  maturity. 

We  do  not  consider  the  charge  of  commission  for  accepting  illegal.  We 
understand  the  agreement  of  the  parties  at  the  time  the  draft  was  given,  to  have 
been,  that  Lalande  should  give  them  the  benefit  of  his  name  as  acceptor,  to 
focilitate  them  in  the  negotiation  ef  the  draft,  and  that  they  should  pay  it  at 
maturity.  A  merchant  thus  lending  his  name  lends  something  which,  in  the 
contemplation  of  the  parties,  is  valuable  and  beneficial  to  the  peraon  obtaining  it, 
and  involves  a  risk  to  the  party  giving  it.  By  accepting,  he  makes  himself  pri- 
marily liable  to  the  hokler,  and  incurs  the  risk  of  being  oUiged  to  advance  the 
money  if  the  drawer  does  not  put  him  in  funds.  For  thus  loaning  his  credit  and 
incurring  the  risk  of  inconvenience  at  the  maturity  of  the  biU,  the  charge  is  not 
unreasonable,  and  is  proved  to  be  consonant  to  usage.  There  is  a  kwful  con- 
sideration passing  between  the  parties,  and  nothing  which  involves  usury.  The 
charge  in  this  particular  case  must  be  considered  aa  assented  to  by  the  drawers 
of  the  bill,  as  they  signed  at  the  foot  of  the  account  A,  an  acknowledgment  of 
its  correctness.    See  Taylor  et  aL  v.  Wooton,  19  L.  R.  618.     10  L.  R.  S99. 

But,  in  our  opinion,  the  charge  of  two  and  a  half  per  cent  commissiott  for 
advancing,  together  with  eight  per  cent  interest  from  the  date  of  the  advance, 
Btands  upon  a  very  different  footing.  Names  do  not  alter  the  substance  of  things. 
To  agree  with  a  party  that  you  will  make  an  advance  of  money  to  him,  (or  to  hie 
creditor,  hoUing  his  draft  accepted  by  you  for  hb  accommodation,  in  considenu 
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tiDn  of  a  eonmiMioii  of  two  and  one-half  per  eent,  and  which  draft  he  has  fiiiled      LALAvaa 

to  pay,)  and  that  he  shall  restore  first  the  monej,  with  eight  per  cent  interest      bmavz. 

from  the  dale  of  the  advance,  and  besides,  a  commission  of  two  and  a  half  per 

cent  for  advancing,  is  virtually  and  substantially  to  agree  to  lend  him  money  at 

an  interest  of  ten  and  ene-half  per  cent.    Bnt,  this  the  law  forbids ;  having  fixed 

eight  per  cent  m$  the  highest  rate  which  can  be  lawfully  stipulated,    it  must 

be  observed,  that  this  charge  of  tvFo  and  one-half  per  cent  for  advancing  cannot 

be  refened  to  the  trouble  or  labor  of  the  plaintiff,  in  conducting  the  planter's 

business.    It  is  not  so  charged  in  the  account;  and  it  appears  on  the  face  of 

the  account,  that  the  foetor*s  trouble  in  receiving  and  selling  the  crops  was 

compensated  by  a  commission  of  two  and  one-half  per  cent. 

We  are  not  informed  by  the  evidence,  whether  an  agreement  for  eight  per 
eent  interest,  and  two  and  a  half  per  cent  commission  for  advancing,  was  made 
at  the  time  of  making  this  advance  or  not.  Bnt  this  is  not  material.  The 
acceptance  and  approval  by  the  debtors  of  die  account,  was  an  assent  to  the 
charge,  and  to  its  payment,  by  the  imputation  therein  made,  of  the  proceeds  of 
the  sales  of  the  crops.  The  illegality  of  such  a  charge,  was  expressly  ruled  in 
Barrett  v.  Chaler,  2d  Ann.  876.     See  also  TayUr  v.  Wooton,  19  L.  R.  518. 

But,  it  18  said,  that  by  the  imputation  of  payment,  and  the  acceptance  of 
the  account  A.,  Breaux  and  Matheme  were  estopped  from  subsequently  con- 
testing it ;  and  counsel  rely  on  the  case  of  Millaudon  v.  Sylvester,  8  L.  R.  267. 
Poydras  v.  Tkirgeau^  14  L.  R.  37,  6cc. 

Whatever  may  have  been,  under  our  former  laws  and  jurisprudence,  the  right 
or  absence  of  right  to  relief  from  usurious  charges  by  opening  accounts,  there 
can  be  no  doubt  upon  the  point,  since  the  statute  of  1844,  which  declares,  that 
article  2895  of  the  Civil  Code  be  so  amended  that  the  amount  of  conventional 
interest  shall  in  no  case  exceed  eight  per  eent,  nnder  pain  of  forfeiture  of  the 
entbre  mterest  so  contracted ;  and  that  if  any  person  thereafter  shall  pay  on  any 
contract  entered  into  alter  the  passage  of  that  act,  a  higher  rate  of  interest  than 
the  above,  as  discount  or  otherwise,  the  same  may  be  sued  for  and  recovered, 
widiin  tweli^  months  from  the  time  of  such  payment.  See  also  Richards  v. 
.  Fresler,  2d  Ann.  265.     Haynes  v.  Cobb,  2d  Ann.  364. 

With  regsrd  to  the  interest  on  the  S4000,  after  the  expiration  of  the  exten- 
sion of  one  year  granted  upon  that  debt,  we  are  of  opinion  that  it  may  be 
allowed.  The  original  agreement,  as  shown  by  the  act  of  mortgage  was,  that 
this  sum  should  bear  interest  at  eight  per  cent  after  the  maturity  of  the  draft, 
if  the  drawers  did  not  pay  the  draft  at  maturity.  This  was  a  valid  agreement, 
and  there  is  nothing  to  show  that  there  was  any  agreement  at  that  time,  or  before, 
the  maturi^  of  the  draft,  to  pay  in  addition  two  and  a  half  per  cent  for  advancing. 
Then,  the  only  usury  was  in  the  charge  of  eight  per  cent  per  annum,  and 
two  and  a  half  per  cent  commissions  for  the  extension  of  one  year.  Of  the 
whole  of  this  nsnriens  interest  we  deprive  the  plaintiff.  But,  this  usurious 
extension  for  a  certain  specified  time,  did  not  destroy  the  plaintiff's  right  to  eight 
per  sent  interest  upon  the  $4000,  after  the  expiration  of  that  time,  under  the 
origittal  valid  agreement,  which  was  not  novated.  This  is  not  like  Uie  case  of 
a  party  inipoking  the  aid  of  the  law  to  give  him  interest  ex  faera,  when  he  has 
misted  the  law  by  originally  stipulating  uaurious  Interest  after  maturity. 

The  plaintiff  also  annexed  to  his  petition  an  account  (marked  B.,)  which  is 
taroaght  down  to  the  17th  February,  1849,  and  exhibits  a  bafaince  of  $5507  30, 
being  the  amount  claimed  in  this  suit,  togetlier  with  eight  per  cent  interest  fipom 
ttial  date.    This  acoonnt  is  not  shown  to  hare  been  assented  to  by  the  debton. 
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Lalavpb  Tb0  only  cbarge  for  eooimwioB  for  aeeepciag  wlncli  m^pemn  to  wb  otjfrtinnmliln, 
M  made  io  iImm  words:  »M849.  Fobrury  3d,  nple  doa  thm  dny*  MMO. 
CummiMioo  for  accept iog«  $100."  Tha  m  rhwad,  19  atpmeiitv  aa  commiaaiaa 
for  endoniof  tbe  renewal  note.  Bat  we  have  already  stated,  thai  it  ia  not 
proved  that  the  money  to  take  op  the  $4000  dnft  waa  raised  by  ineana  of  the 
raaewal  note ;  and  the  ioferaoee  that  it  waa  not,  nay  be  foirly  dairoed  by  the 
defeodaota.  finani  the  foei  that  in  the  aceonnt  A.  they  were  chained  two  and  m 
half  per  c#»nt  00  $4000  for  advaociog. 

The  defeodants  obfect  to  a  cbarf e  of  $53  42,  aa  a  eonmiasioQ  on  a  certain 
shipment  of  sagar*  which  the  defondanrs,  in  riolstioo  of  their  contract,  made  to 
another  factor.  We  find  the  planters  in  their  correapondence,  asking  the  factor 
to  send  them  plantation  sopplies,  and  tolling  them  the  stato  of  their  eropa,  and 
their  iotontion  to  fiirward  it.  If  the  defendants  had  fulfilled  their  doty  to  their 
foctor,  he  would  bare  received  the  shipment,  and  earned  the  coomiisBion  oo  it. 
This  was  one  of  the  consideritions  for  which  he  agreed  to  become  th^r  foctor, 
and  iocar  liability  for  them ;  and  it  would  be  manifestly  unjust  to  deprive  the 
foctor  of  bis  commissions  because  of  the  wilful  violation  of  duty  by  the  principal. 
A  man  should  not  be  permitted  to  take  advantage  of  his  own  wrong.  See 
Russell  on  Factors,  104.     Tltampson^  ▼.  Paekwood^  2d  Ann.  624. 

The  remaining  objectiop  la  to  the  chargo  of  eight  per  cent  interest.  Thia  is 
made  on  the  balance  of  account  A-  3Dd  pn  the  new  itoros  of  account  B.  aa  they 
accrued.  Interest  was  also  credited  to  the  planters,  on  proceeds  of  salea  aa 
realisBed.  The  charge  of  interest  at  eig)it  per  rent,  op  the  items  lawfully  charged 
in  account  A.,  canno  toow  be  disputed.  The  4efendant8  are  estopped  by  their 
written  approval  of  that  account.  But,  their  aaaent  to  the  charge  in  that  account, 
does  not  amount  to  proof  of  an  agreement  to  pay  thereafter  interest  at  the  rate 
of  eight  per  cent,  either  on  the  balance  of  account  A.»  or  upon  new  Items  of 
indebtedness.  The  law  is  positive,  that  conventional  interest  must  be  stipu- 
lated by  a  written  agreement.  See  Succession  of  Dumford^  10.  R.  R.  495. 
BarrtU  v.  Chaltty  2d  Ann,  675.  Myliu  ▼.  Thompson^  i\h  Ann*  210.  Harrod 
V.  Lafarge,  12  M.  R.  21.     7  L.  R.  105. 

The  proposition  that  the  debt  was  Derated,  and  the  mortgage  given  to  ae- 
cure  the  plaintilf,  is  clearly  untenable.  Novation  is  not  presumed.  The  inten- 
tion to  novate  must  be  clear.  What  stronger  evidence  could  the  plaintiff  frivo 
of  his  intention  not  to  abandon  so  important  a  security  than  his  holding  on  to 
the  draft  ?  If  the  parties  had  considered  the  matter  otherwise,  the  draft,  which 
was  paraphed  to  ideqtify  it  with  the  act  of  mortgnge,  would  have  been  given 
up  to  enable  the  debtors  to  raise  the  mortgage.  Left  in  the  hands  of  tbe  plaintiff, 
it  was  his  voucher  that  be  )xbA  hiiqself  paid  it  at  maturity.  The  pre^^iatent 
obligntion  must  be  extinguished,  says  the  code ;  otherwise  there  is  uo  novation ; 
if  it  be  only  modified  iu  some  parts,  aqd  any  stipiilatioq  of  the  original  oUig^ 
tion  be  suffered  to  remain,  it  is  no  noyatioq.  C.  C.  2183.  The  case  is  com- 
pletely covered  by  what  is  said  by  Pothier,  Obligations,  §  559 :  «« Si  depuia 
la  dette  contract^e,  il  a  6t6  pass6  quelque  acto  eotre  le  cr^ancier  et  le  d6biteQrt 
par  lequel  on  aurait  accords  un  torme  pour  le  pai6ment,  ou  par  lequel  on  aemit 
conveou  d'un  nouveau  lieu  pour  le  paiemeot,  on  par  lequel  on  aurait  acoord6  aa 
d6biteur  la  faculty  de  payer  k  une  autre  persoune  qu'un  cr6ancier,  ou  de  payer 
une  chose  ^  la  place  de  celle  qui  est  dOe,  ou  m^me  par  lequel  le  d6beitour  ae 
serait  oblige  de  payer  une  plus  grande  sorame,  on  d'en  payer  une  moindro  4 
laquelle  le  cr6ancier  aurait  bien  voulu  se  restreindre ;  dans  tous  oea  caa,  et 
l^utres  semblables,  snivaot  nocre  principe  que  la  novation  ne  se  presume  pas,  il 
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foot  decider  qn^ii  Q'y  jn  pw  de  novatioo,  et  que  tea  paitiei  oot  senlement  voulu  Lalandb 
modiier,  diaiioeur  ou  augmenter  la  dette  plut6t  qae  r^taindre  pour  j  eo  aub-  bhcaux. 
stituer  una  uouvelle,  ai  elles  ne  B*an  soaC  paa  expliqu^es." 

We  think  the  district  judge  was  justified  by  the  evidence  in  concluding,  that 
it  was  the  understanding  of  the  parttea,  that  the  pfaiinttff  upon  paying  the  Left' 
wich  claims  waa  to  be  subrogated  to  the  rights  of  mortgage,  by  which  theae 
claims  were  aecured.  Moreover,  the  plaiutiff  waa  a  aacood  mortgagee  of  a  portion 
of  the  mortgaged  property. 

It  is  therefore  decreed,  that  the  judgment  of  the  district  court  be  reversed. 
And  it  is  further  decreed,  that  Uie  said  plaintiff  recover  from  the  aaid  Jaequet 
P.  Breaux,  and  from  the  succession  of  Joseph  Mafkerne,  in  solidot  the  sum  of 
$4060,  and  interest  thereen  at  the  rate  ef  eight  per  centum  per  annum,  fram 
the  3d  day  of  February,  1849,  until  paid,  and  costs  of  this  suit  in  the  court 
below ;  and  that  tor  the  anms  and  interest  aforesaid,  tlie  said  Lalande  be  re- 
cognized as  having  a  conventional  mortgage  upon  all  and  singular  the  property 
described  in  the  act  of  mortgage,  before  Htrmann^  notaiy,  dated  4tb  February, 
1847,  whereof  a  copy  is  on  file  in  this  cause. 

And  it  is  further  decreed,  that  the  aaid  plaintiff  recover  of  Jaques  P, 
Breaux,  and  from  the  succession  of  Joseph  Malheme^  in  solido^  the  sum  of 
$919  33,  with  interest  on  the  sum  of  $905  49,  part  thereof  at  the  rate  of  eight 
per  centum  per  annum,  from  the  17th  day  of  February,  1649,  until  paid,  and 
with  subrogation  to  all  and  singular  the  rights  of  mortgage,  conventional  and 
judicial,  heretofore  held  by  Mrs.  Mary  Ann  LeJUoich  adminiatratriz,  Joel 
Lejlwieh  and  Margaret  iV.  Lindsay  %  wife  of  Eugene  A.  Sherboume^  ariaing 
out  of  an  act  of  mortgage  before  Louis  Petite  recorder  and  ex^iffido  notaiy  for 
the  parish  of  Iberville,  dated  4th  June,  1B47,  whereof  a  copy  is  of  record  in  this 
cause,  and  arising  out  of  inscriptions  of  the  judgments  in  fiivor  of  said  Mrs, 
Lejhoich,  Joel  Lefiwich  and  Sherboumey  in  the  retcord  of  this  cause  more 
particularly  mentioned  and  described. 

And,  it  is  further  decreed,  that  the  said  plaiuti^'  pay  the  costs  of  this  appeal. 


H*  Pbdesclaux  v.  John  Dibnnis. 

A  title  derived  from  a  jndgment  of  ooort  is  not  required  to  be  registered  under  the  act  of 
80th  Msrch,  18S7,  creating  tbe  office  of  register  of  conveyances  for  New  Orleans. 

APPEAL  from  the  Fifth  District  Court  of  New  Orleans,  Budianan^  J. 
The  judge  of  the  distiict  court  decided  as  follows :  '*  This  is  a  petitory 
action.  The  plaintiff  claims,  by  virtue  of  several  mesne  conveyances,  under  one 
Sarah  Jacobs,  whose  title  is  a  jndgment  of  the  late  District  Court  of  the  First 
Judicial  District  of  the  State  of  Louiaiana,  rendered  on  the  26th  June,  1834,  in 
the  suit  of  Sarah  Jacobs  v.  John  Marks,  her  husband. 

**The  defendant  claims,  by  several  mesne  conveyHnces,  under  one  Anna  Davis, 
whose  title  is  a  sheriff's  sale  made  on  the22d  June,  1844,  in  execution  of  a  judg- 
ment of  the  late  Parish  Court  of  New  Orleans,  in  the  suit  of  Anna  Davis  v. 
John  Marks,  her  husband. 

*'It  appears  from  the  oTidence  that  the  property  belonged,  previous  to  1634, 
to  one  John  Marks,  who  waa  separated  of  bed  and  board  from  hia  first  wife, 
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pfn^KM.      to  a  BoCaiy  Ibr  a  paftitaoo;  wad  hj  a  jadgmeac  Jummtogiting  tfas  puthioii,  Um 
loow  ta  ftw  waa  adjadfed  ta  Afn.  Sordk  JoeaAa,  aa  abora  rtalad,  ia  1834. 

**BatiM»  Marks  basriog  nilMaqoeiitl^cairtnctod  aieoond  ■Mrraga  widioM 
jiiuui  DavUt  thii  Mcond  wifo  aaed  him  fi»r  aaparatiiNi  af  propartjTt  uid  in  «i»- 
ciitioo  of  hor  jodgnaat  oaisad  tfaii  lamieily  in  1844  ai  beiag  ftiU  the  propaff 
af  bar  hiubaad,  aUioiigli  it  lad  baaa  dacraad  to  Markt'  firat  wife,  tm  jeui 
before*  and  waa  Cbeo  aetoaly^  io  poaMorioa  of  LSom  Hart,  the  ▼endor  of  the 
preeeot  phiatiff.  bj  a  ooovejaace  diilj  legMtwad  in  183d,  or  eight  yean  pranooi 
to  tbe  eberiflTe  mIo  in  qneetioa. 

»'The  oolj  gnmad  on  which  the  plaiotiff'a  claim  ia  reneted  is,  thU  the  tide  of 
Sarah  Jacobs  waa  never  reipetered  in  the  office  of  the  ragirter  of  eoiiTeyueei< 

**  In  my  opinion  that  title,  being  by  a  judgment  of  conrt,  doee  not  come  witka 
the  term  **acU  of  truafer"  contained  in  the  fitat  aection  of  the  itatiite  craiti^ 
the  office  of  regieter  of  eonveyancea,  approved  Mardi  20th,  1827;  and  ooni*- 
qnently,  that  the  penalty  of  nnlli^,  ne  to  third  peraono  in  case  of  ooo-iegiiliyi 
conteioed  in  the  section  fifth  of  the  eame  atatnte  doea  not  apply  to  tfaii  can. 

«« It  ia  thereibre  adjndged  and  decreed,  that  plaintiff  ia  the  legitimate  lodaile 
owner  of  the  proper^  deacribed  in  the  petition,  being  bta  33,  34  and  35  in  nM 
Pontchartratn,  according  to  a  pfam  of  aaid  aoberb  made  by  Jomiuu  mneyvi 
dated  June  6th,  1809;  and  that  defendant  pay  eoots. 

••  It  ia  forther  decreed,  that  the  defenduit  have  jn^ment  againrtHn^ 
Oalles^  aa  hia  wairanlor,  for  the  reatitution  of  the  price  by  him  pud  to 
warrantor,  being  three  hundred  and  aizty  doOaracaah,  and  two 
one  for  the  anra  of  three  hundred  and  twenQr-five  doDara,  and  the  other  for  Ae 
sum  of  thiTty*five  dollara,  dated  Uie  14th  May,  1649,  and  payable  ooe  yaariftff 
date,  and  alao  for  the  coata  of  thia  enit. 

''  And  it  ia  further  decreed,  that  EvUdie  QalUs  msower  of  her  wamntori 
Anna  DaviSf  widow  of  John  D,  Marko^  one  hundred  and  fifty  doUaia,  with  com 
of  auit." 

Maurian^  exparte^  for  plaiotiff. 

The  judgment  of  the  conrt  waa  pronounced  by 

RoaT,  J.  For  the  reaaona  given  by  the  diatrict  judge,  it  ia  ordered  thittbs 
judgment  in  thia  caae  be  affirmed,  with  coata. 


A.  Lbdoux  &  Co.  V.  John  Black  et  al. 

To  fever  landi  from  the  pablic  domain,  their  ipedfio  booadariee  moat  be  fo  dsagoamv 
5   510|         aarvey,  or  otbeiSfiri«e,  u  to  enable  the  ooart  to  aacertein  Uiem. 

^1      Landa  in  Looiaiana  not  aevered  from  the  public  domain  under  the  Spaniah  Qoreamts^^ 

be  held  by  an  advene  title,  derived  from  the  United  Btatea. 

APPEAL  from  the  Diatrict  Court  of  Point  Couple,  Farrar,  J.    H.  A.  B^ 
lard  and  T.  /.  Cooley  and  Provoiti,  for  pbuotiff.    Black  pnpria  ftxit^ 
The  judgment  of  the  court  waa  pronounced  by  . 

RoaT,  J.  Thia  ia  a  petitoiy  action.  The  phuntiffa  aaaert  title  to  a  tneta 
land  under  an  order  of  aurrey  granted  to  Uroin  Baidigny  m  1796,  wbiebtoej 
allege  haa  been  confirmed  and  located  by  the  government  of  the  United  sm^ 
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The  defandmotB  claim  under  a  patent  in  favor  of  Oeneral  Lafayette^  dated  io       Ledovz 
1810«  for  lot  No.  3,  containing  one  thousand  saperficial  acres  of  land  pnrsnant  to       blacx 
an  act  of  Congrese  granting  the  general  a  large  tract  of  land  to  be  selected  and 
located  under  warrants  from  the  secretaiy  of  war. 

After  issue  joined,  John  Hagan,  the  vendor  of  the  defendants,  was,  by  an 
amended  petition,  made  a  party  defendant.  He  answered,  denying  generally  the 
plaintiffs'  right  to  recover  any  portion  of  the  land,  setting  up  the  title  derived 
from  LafayttU  to  such  portion  of  it  as  he  was  in  possession  oi,  and  alleging  that 
the  plaintiffs  had  unlawfully  taken  possession  of  another  part  of  the  Lafayette 
warrant  No.  3,  which  was  his  property,  and  for  which  he  prayed  judgment  in 
reconvention. 

Both  parties  have  entered  the  back  concessions,  which  they  also  claim  in  this 
suit  as  appendages  to  the  front  tracts.  Tlie  question  of  title  was  alone  submitted 
to  the  district  court,  all  others  being  reserved.  There  was  judgment  in  liivor  of 
the  defendants  generally,  and  otJohn  Hagan  in  reconvention,  on  the  question  of 
title  to  the  front  tracts,  and  a  judgment  of  non-suit  as  to  the  double  concessions. 
The  plaintiffs  have  appealed,  and  the  defendants  simply  ask  the  affirmance  of 
the  judgment. 

Conceding,  for  the  sake  of  argument,  that  the  claim  of  the  plaintiffs  was  filed 
in  the  land  office  in  the  manner  required  by  law  before  the  issuing  of  the  patent 
to  Oeneral  Lafayette ;  that  it  has  been  confirmed  by  the  act  of  Congress  of  the 
llth  May,  1820;  and  that  the  confirmation  should  be  made  to  refer  back  to  the 
date  of  the  original  title,  unless  that  tide  or  a  survey  made  under  it  by  the  Spa- 
nish surveyor,  in  compliance  with  the  orderof  the  governor,  will  enable  the  court 
Io  ascertain  the  specific  boundaries  of  the  land  granted,  tiie  location  of  the  war- 
rant under  which  the  patent  iseued  to  Oeneral  Lafayette  cannot  be  disturbed. 
We  have  uniformly  adhered  to  the  rule  laid  down  by  our  predecessors  in  the 
cases  of  Lefebvre  v.  Ctnneath  11  L.  R.  323.  Slarkr.  Orillan,  11  L.  R.  587. 
LoU  et  aL  v.  Prudhomme  et  aL  3  R.  R.  293.  Metoyer  v.  LarenaudUre^  6  R. 
R.  139. 

In  the  case  of  LoU^  the  court  say,  referring  to  the  other  two,  *^  We  then  held 
that  when  the  boundaries  of  a  confirmed  claim  are  vague  and  uncertain,  and  are 
to  be  fixed  by  the  operations  of  the  surveying  department,  or  such  confirmation 
ia  only  the  recognition  of  a  pre-existing  right  or  claim,  and  before  the  survey 
and  location  the  government  sells  a  part  of  the  land  not  necessarily  embraced 
within  the  tract  confirmed,  the  title  of  the  purchaser  will  prevail."  Let  us  test 
the  titie  of  the  plaintiffs  by  that  rule,  and  ascertain  whether  the  land  now  claimed 
Is  necessarily  embraced  within  the  tract  confirmed  to  them,  supposing  that  such 
m  confirmation  has  taken  place. 

There  was  no  survey  under  the  Spanish  government,  and  no  possession  by  the 
grantee.  The  boundaries  are  to  be  ascertained  exclusively  by  the  calls  of  the 
requite,  and  of  the  order  of  the  governor  upon  it.  Both  describe  the  land  as  a 
tract  of  forty  arpents  front  by  forty  deep,  in  the  district  of  Pointe  Coup6e,  en  el 
j^rafe  called  the  Lagoon  of  the  Raccourci.  It  is  not  stated  whether  the  land  is 
to  front  upon  the  lagoon  or  upon  the  Mississippi  river;  and  as  one  location  would 
answer  the  calte  as  well  as  the  other,  the  description  is  perhaps  on  that  ground 
alone  defective.     Lafayette  v.  Blanc,  3d  Ann.  59. 

But  supposing  that  the  front  was  intended  to  be  upon  the  river,  where  is  it  to 
begin,  how  is  it  to  run,  and  where  is  it  to  end  1  Whether  the  words  of  descrip- 
tian  used  mean  at  the  place  caDed  the  lagoon  or  in  the  vicinity  of  the  lagoon,  the 
starting  point  of  the  survey  is  alike  uncertain  and  the  designation  of  it  \jj  the 
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flurveydr  who  locnted  the  gmnt,  purely  arbitrary,  so  far  at  least  as  it  affects  the 
rights  of  the  defendants. 

It  is  said  that  Daminigue  and  Urtin  Bouligny  had  each  a  grant  of  the  same 
extent  and  in  the  same  neighborhood ;  that  the  grant  of  Ursin  was  above  mid 
adjoining  that  of  his  brother,  and  that  as  the  grant  of  Dominique  has  been  coo- 
firmed  and  located,  and  no  objectioo  is  made  to  the  location,  his  upper  line  must 
be  taken  as  the  lower  line  of  Urtin, 

The  title  of  Dominique  is  not  in  the  record,  nor  is  there  any  evidence  to  shovr 
that  it  had  a  definite  location.     The  title  of  the  plaintiffs  does  not  purport  to  be 
•bounded  by  it;  and  that  boundary  could  not  now  be  assumed  to  the  prejudice  of 
the  defendants. 

It  is  further  urged,  that  the  claim  of  the  plaintiffs  having  been  duly  filed  in  the 
land  office  before  the  Ist  of  July,  1808,  at  whatever  time  before  ihe  report  was 
made,  the  proof  was  given  in  support  of  it,  the  land  covered  by  the  claim  accor- 
ding to  Morgan^ s  survey,  was  reserved  from  any  disposition  by  the  United 
States.  The  survey  referred  to  by  counsel  was  made  at  the  request  of  Domi-*^ 
nique  Bouligny^  and  besra  date  the  8th  February,  1808.  It  was  filed  in  the  land 
office  in  support  of  the  joint  application  of  i>omtnt^«  and  (7rnn,  tobe  confirmed 
to  eighty  arpents  front  of  land  by  forty  arpents  in  depth,  under  the  order  of  avr^ 
ve>'  issued  in  their  favor,  and  was  intended  to  embrace  both  grants. 

We  do  not  undents nd  the  plaintiffs  as  claiming  now  under  that  survey.  After 
having  alleged  that  they  possessed  as  ownera  under  it,  in  possessory  actions  iDsta- 
tuted  by  them  against  some  of  the  defendants  and  othera,  and  after  having  recov- 
ered judgments  restoring  them  to  possession  under  that  survey,  they  repudiated 
it,  and  in  1843  caused  another  to  be  made  by  the  surveying  department  which 
entirely  changes  the  coune  and  position  of  the  lines ;  so  that  while  Morgan^ $ 
survey  only  conflicted  with  the  defendants*  tide  to  the  extent  of  eighteen  or 
twenty  superficial  acres,  the  conflict  under  the  last  survey  amounts  to  several 
hundred  acres.  The  land  department  has  not  passed  upon  that  conflict;  con- 
sidering it  an  open  question,  it  is  clear  to  us,  and  the  point  seems  to  be  conceded, 
that  the  survey  of  1843  cannot  affect  the  rights  of  the  defendants.  After  the 
plaintiffs  and  their  vendors  had  claimed,  during  thirty-five  years,  the  lines  of 
MorgatCt  survey,  and  after  they  bad  recovered  judgments  against  the  defendants 
under  that  location,  it  would  be  too  much  to  say  that  the  agents  of  General 
Lafayette,  when  they  located  warrant  No.  3  in  1808,  might,  with  comnnon 
attention  and  common  intelligence,  have  ascertained  and  avoided  the  location 
which  the  plaintiffs  themselves  disclaimed  till  1843.  The  manner  in  which  the 
surveys  have  been  changed  by  the  surveying  department,  sufficiently  shows  that 
they  were  from  the  beginning  arbitrary ;  and  we  consider  it  too  clear  for  argument, 
that  the  land  included  in  the  last  survey  was  not  necessarily  embraced  within  the 
tract  confirmed  to  Ursin  Bougliny, 

As  already  stated,  the  extent  of  the  conflict  between  Morgan^ $  survey  and  the 
defendants  location  is  only  from  eighteen  to  twenty  superficial  acres ;  but  even 
to  that  the  plaintiffs  have  no  claim.  Under  an  act  of  Congress  passed  on  the 
28th  February,  1806,  when  the  board  of  commissionera  desired  surveys  to  be 
made,  they  ordered  them  to  be  executed  at  the  expense  of  the  claimant,  and 
parties  could  in  all  cases  avail  themselves  of  its  provisions,  and  have  their  claims 
surveyed.  But  the  act  expressly  provided,  that  those  surveys,  as  well  as  every 
other  survey-  by  whatever  authority  heretofore  executed,  (those  of  legal  and  com- 
plete titles  only  excepted,)  should  be  held  and  considered  as  private  surveys  only. 
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This  Surrey  was  merely  an  attempt  on  the  part  of  the  Boulignys  to  locate      Lkdoux 
their  grants.     It  is  not  evidence  of  location  against  the  defendants,  and  can  have       Black. 
no  influence  on  the  tide  of  either  party.    Mackay  ei  aL  v.  Diiion^  4  Howard, 
421. 

This  case  is  not  unlike  that  of  the  United  States  ▼.  Lavftan  etaL^S  Howard, 
26.  The  grant  in  that  case  was  for  six  miles  square  of  land  at  the  place  called 
Dunn's  Lake  upon  the  river  St.  Johns.  There  is  no  lake  on  the  river  St.  Johns 
known  as  Dunn's  Lake;  but  there  is  a  oonsideraUe  lake  of  that  name  running 
paraHel  with  and  on  an  average  about  ^we  miles  distant  from  it.  The  Supreme 
Court  thought  themselves  authorised  to  conclude,  from  the  object  for  which  the 
grant  was  asked,  that  it  was  intended  to  front  upon  the  river,  and  to  be  located 
between  the  river  and  the  lake.  But  as  the  St.  Johns,  by  its  meanders,  lies 
opposite  Dunn's  Lake  for  a  distance  of  thirty  miles,  the  land  could  be  located  on 
any  portion  of  that  base  line  which  would  give  the  front  required.  In  that  case 
as  in  this,  the  diflSculty  consisted  in  finding  a  point  at  which  to  commence  the 
survey.  From  the  face  of  the  grant  this  couM  not  be  done,  and  there  was  nothing 
else  to  refer  to.  On  the  ground  of  uncertainty  in  the  location,  the  Supreme 
Court  of  the  United  States  reversed  the  decision  of  the  Superior  Court  of 
Florida,  which  recognized  the  validity  of  the  grant. 

Grants  made  without  a  specific  location  like  that  of  Ursin  Botdigny  were  in 
the  nature  of  floating  requites  which  may  be  confirmed  and  located  under  the 
authority  of  Congress,  provided  the  location  does  not  interfere  with  othera  pre- 
vbusly  made  in  due  form  of  law.  We  are  satisfied  that  under  the  grant  to 
Urtin  Bauligny  the  land  claimed  was  not  severed  from  the  public  domain,  and 
that  it  was  subject  to  the  location  made  for  General  Lafayette. 

It  is  therefore  ordered,  that  the  judgment  in  this  case  be  affirmed,  with  costs. 


Samb  Case — On  a  Rb-hearimo. 

THE  judgment  of  the  court,  on  a  re-hearing,  was  pronounced  by 
RosT,  J.  The  plaintifi*8  have  asked  for  a  re-hearing  upon  the  following 
points  :  1st.  That  Morgan's  survey  gave  them  a  location  of  which  they  can  avail 
themselves,  notwithstanding  the  survey  subsequently  made  and  approved  by  the 
surveyor  general.  2d.  That  there  was  a  sufficient  descriptive  call  in  the  original 
title  of  BouLigny, 

Under  the  act  of  Congress  of  the  28th  February,  1806,  Morgan^ s  survey  was 
a  private  survey  only,  unless  it  was  approved  by  the  surveyor  general  after  con- 
firmation. That  act  provided,  that  after  confirmation  the  lands  should  be  resur- 
veyed,  if  judged  necessary,  prior  to  the  issuing  of  patents,  under  the  authority  of 
the  person  exercising  the  functions  of  surveyor  general,  and  at  the  expense  of 
the  parties.  If,  after  confirmation,  in  the  case  no  other  survey  had  been  deemed 
necessary,  and  the  survey  miide  in  1804  had  been  approved  by  the  surveyor 
general,  it  would  probably  have  been  evidence  of  location  from  its  date.  But  in 
1843  another  survey  was  deemed  necessary.  It  was  made  under  the  authority 
of  the  surveyor  general  and  approved  by  him.  It  seems  to  us  clear,  under 
the  act  of  Congress,  that  the  firat  survey  is  no  longer  to  be  considered  as  a  por- 
tion of  the  plaintifls'  title.     Land  Laws,  p.  528,  edit  1828. 

2d.  There  was  not  in  the  primitive  title  of  Botdigny  a  sufficient  descriptive 
call.    The  call  would  have  been  answered  by  a  location  oo  the  river  at  any  point 
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in  thd  neighborhood  of  the  lake,  and  equally  weD  by  locations  on  either  side  of 
the  lake.    The  location  of  Dorninique  Bouligny  b  purely  arbitrary,  and  cannot 
avail  the  plainti/Ts. 
The  re-hearing  is  refused. 


Price  and  Frost  9.   H.  A.  Tucker. 

A  demand  for  the  perfonxiftDce  of  a  contract,  hy  a  clerk  who  is  a  competent  witneas  for  the 
plaintiff,  in  the  presence  of  another  competent  witness,  is  a  safficient  patting  in  default 
to  entitle  the  party  making  the  demand  to  the  recovery  of  damages. 

The  time  for  completing  commercial  contracts  is  not  limited  to  banking  hours.  A  party  has 
the  whole  business  day  to  deliver  or  to  pay. 

Where  the  parties  hare  stipulated  a  fixed  penalty  for  the  non-performance  of  a  cuntract, 
the  penalty  may  be  recovered. 

APPEAL  from  the  Fourth  District  Court  of  New  Orleans,  Strauhridge^  J. 
T.  R.  Wolfe,  for  plaintiff.     E,  A.  Bradford,  for  defendant.     The  judg- 
ment of  the  court  was  pronounced  by 

RosT,  J.  The  defendant,  through  his  broker,  Mussina,  entered  into  the 
following  contract  with  the  plaintiffs  :  **  I  have  this  day  purchased  from  Messrs, 
Price  4"  Frost,  for  Hiram  A.  Tucker,  Esq,,  1500  barrels  full  branded  mess 
pork,  at  $10  per  barrel,  to  be  defivered  in  New  Orleans,  at  BozanVs  or  Holmes^ 
inspection,  from  the  15th  April  to  the  1st  of  May  next,  at  the  option  of  the 
seller,  giving  the  parchaser  ffve  days  notice,  within  the  time  named,  each  party 
to  deposit  in  tlie  Canal  Bank,  one  dollar  per  barrel,  for  the  faithful  performance 
of  his  contract,  the  forfeiture  of  which  annuls  the  same. 

(Signed,)  J.  Mussina,  Broker. 

New  Orleans.  March  27th,  I849.*» 

**  In  lieu  of  the  within  named  deposit,  it  is  agreed  to  receive  as  deposit  170 
barrels  mess  pork,  placed  in  the  hands  of  Schultz,  Hadden,  S^  Leach. 

(Signed,)  H.  A.  Tucker.'* 

The  plaintiffs  allege,  that  TucJcer  is  in  default,  and  has  failed  to  comply  with 
his  contract ;  that  he  is  absent  from  the  State,  and  that  the  firm  of  Millhank 
Sf  Co*  were,  at  the  time  the  contract  was  entered  into,  and  still  are,  his  agents. 
This  action  is  brought  against  the  latter  in  their  capacity  of  agents,  to  recover 
the  penalty  stipulated.  The  answer  admits  the  contract  and  the  agency  of 
Millhank  Sf  Co.,  and  avers,  that  on  the  30th  April,  1849,  he  was  ready  and 
willing  to  comply  with  his  agreement,  and  that  the  plaintiffs  were  duly  notified 
thereof,  but  that  they  failed  and  refused  to  carry  out  soid  agreement,  and  to 
deliver  ,1500  barrels  of  pork  as  therein  stipulated.  He  claims  the  penalty  aa 
due  to  him.  There  was  judgment  in  favor  of  the  plaintiffs  for  the  pork  depo- 
sited with  ScktUtz,  Hadden  Sf  Leach,  and  the  defendants  appealed. 

The  case  turns  upon  a  question  of  default.  The  defendant  contends,  that 
there  is  no  evidence  in  the  record  to  show  that  he  was  put  legally  in  default, 
and  that  the  demand  was  not  made  in  presence  of  two  witnesses.  Patterson, 
the  clerk  of  the  plaintiffs,  deposes  that  he  made  the  demand  and  tendered  the 
warehouse  orders  for  the  purk  to  the  defendant,  in  presence  of  Mussina,  who 
also  swears  to  the  fact.  At  a  subsequent  call  of  the  same  witness,  Mr.  Pres^ 
hury  was  present.     At  this,  or  another  call,  the  witness  Martin  was  also  present. 
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This  eTidence  eetablishefl  the  demand  in  presence  of  two  witneseea.     Chde-        Pkics 
froy  V.  Aldertamj  4  L.  K.  230.      WUbro  ▼.  McGUlicuddy,  3  L.  R.  385.       Tuckkr. 
Hy€ie  V.  Grigshy,  11  L.  R.  240.     BaiZy  v.  iStoUon,  l8t  Ann.  332. 

Bat,  besides  this,  on  these  demands,  Mr,  Millbank  promised,  without  objec- 
Uon,  that  the  money  should  be  paid  within  banking  hours.  He  made  this  pi-o- 
mise  upon  the  certificate  of  his  own  broker,  that  the  bill  and  orders  of  the 
pbuntiflfs  were  correct.  It  is  said,  he  could  recall  it  when  he  was  subsequently 
apprised  that  two  of  the  orders,  each  for  100  barrels  of  pork,  had  been  refused 
acceplance.  However  this  may  be,  the  orders  were  made  good  during  business 
hours  of  that  day,  and  the  fdaintiflfs*  agent  had  no  pretest  to  withhold  payment. 
It  is  shown,  that  after  this  Mr,  Millbank  offered  one  of  the  plaintiffs  bis  check 
for  the  amount,  but  that  he  refused  to  take  the  check,  unless  he  kept  the 
orders  in  his  own  possessk>n  until  the  check  was  paid.  It  was  then  arranged 
that  Mr,  Pretbury^  who  happened  to  be  in  Millbank* s  office  at  the  time,  should 
hold  both  the  orders  and  check,  till  they  could  enquire  at  the  bank  if  the  check 
was  good.  Mr,  Frost  and  Mr*  Pretbury  then  went  to  t-he  City  Bank,  on 
which  the  check  was  drawn,  but  found  the  bank  closed.  Mr.  Presbury  then 
proposed  to  hold  possession  of  the  check  and  orders,  and  to  give  his  own  check 
to  the  pkiintifTs,  which  the  latter  were  ready  to  accept.  When  Mr,  Millbank, 
however,  returned  to  the  office  and  was  informed  of  what  had  passed,  he  refused 
his  assent  to  such  an  arrangement,  giving  as  a  reason  that  the  orders  were  not 
good,  and  he  could  no^  get  the  pork  within  the  time  of  the  conclusion  of  the 
contract,  at  three  o'clock.  That  he,  therefore,  considered  the  contract  forfeited, 
and  would  claim  the  forfeiture  in  the  hands  of  SchtUtz,  Hadden  Sf  Leach.  The 
time  for  completing  commercial  contracts,  is  not  limited  to  bank  hours ;  nor  is 
there  any  thing  in  the  form  of  the  contract  in  this  case  making  an  exception  to 
the  general  rule,  that  a  party  has  the  whole  business  day  to  deliver  or  to  pay. 
The  plaintiffs  were  anxious  to  be  paid  before  three  o^clock,  because  they  required 
the  amount  due  them  to  make  their  bank  account  good.  Their  demand  of  pay- 
ment as  made  did  not  change  the  original  contract. 

It  is  urged,  that  the  judgment  should  have  been  for  the  specific  deposit 
originally  made  in  the  Canal  Bank,  and  not  for  the  pork,  which  was  simply 
deposited  to  secure  the  penalty.  The  first  agreement  was,  to  make  in  the  Canal 
Bank  a  deposit  of  $1500,  forfeiture  of  which  would  annul  the  contract.  To 
this  deposit,  the  parties  subsequently  agreed  to  substitute  a  deposit  of  170  bar- 
rels of  mess  pork.  The  first  deposit  no  longer  had  any  existence,  and  the  for- 
feiture could  only  attach  to  the  second. 

The  judgment  is  therefore  affirmed,  3vith  £08ts. 


#      ^^   >S.^  '*.'^  '^> 


William  Connskt  r.  W.  G.  Kendall. 

A  party  receiving  a  bill  of  exchange  after  matarity  \a  aabject  to  any  eqaitiea  exiating, 

between  the  origiAal  partiea. 
A  bill  of  exchang«  when  once  paid  by  the  acceptors  cannot  be  again  re-issued  after  matarity 

■o  as  to  bind  the  drawer. 

APPEAL  from  the  Fifth  District  Court  of  New  Orleans.     Buchanan,  J. 
PcnnUUm  and  Chymes,  for  platnliflT.     B.  D,  Howard,  for  defendant.     The 
judgment  of  the  court  was  pronoiuiced  by 
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OoivimT 
Keitdall. 


Preston,  J.  The  defendant  drew  a  bifl  of  exchange  in  faror  of  /.  B.  Wal- 
laee^  on  Messrs,  Oalbraith  and  Oreenfield^  which  waa  accepted  by  tltem.  At 
ita  matnrity  thej  failed  to  pay  the  bill.  It  waa  proteated,  and  notice  thereof 
giTen  to  the  defendant,  the  drawer.  After  ita  diahonor  the  bill  waa  transferred 
to  the  plaintiir  by  the  endoraer,  who  aaea  the  drawer.  The  piainriff,  of  oenrae, 
M  liable  to  any  equities  between  the  endorser  and  the  defendant  J 

The  defendant  allegea,  that  at  maturity  the  bill  waa  partially  paid«  and  as  to 
the  balance  was  renewed  by  a  promissory  note  drawn  by  the  endorser  of  the 
bill  and  endorsed  by  the  acceptors,  which  was  paid  by  the  acceptors. 

Oreenfield^  one  of  the  acceptors,  having  been  releaaed  by  the  defendant,  was 
offered  by  hiro  as  a  witness,  and  proved,  without  objection  to  his  testiuKMiy,  that 
twenty  per  cent  of  the  bill  having  been  paid  at  maturity  by  Wallace,  the  City 
Bank,  in  which  it  had  been  discounted,  disconnted  the  note  of  Wallace  with 
the  endorsement  of  Oalbraith  and  Chreef^eld  for  the  balance,  and  gave  up  the 
bill.  He  further  atated,  that  it  was  agreed  between  him  and  WaUace,  that  his 
firm  were  to  take  up  this  note ;  that  Wallas  fumiahed  $1420  of  the  means  to 
take  it  up,  and  told  witness  that  if  he  woukl  take  it  up  at  maturity,  with  tins 
aid,  he  would  release  all  the  parties  to  ^e  bill  of  exchange ;  and  he  provea  that 
the  note  was  taken  up  and  paid  by  him. 

This  testimony  is  corroborated  by  the  fact  that  Wallace  did  pay  20  per  cent 
on  the  amount  of  the  bill;  that  a  note  signed  by  him  and  endorsed  by  OalhraUk 
and  Chreen/ield  was  discounted  in  the  City  Bank,  and  gjiecked  for  by  them  in 
payment  of  the  note  given  for  the  balance  of  the  original  draft,  and  that  thin 
note  was,  in  point  of  fact,  paid  and  taken  up  by  GeUbraith  and  Greenfield ;  or 
theae  facts,  having  been  sworn  to  by  Cheer^ld,  would  have  been  immediately 
disproved  by  the  officers  and  directors  of  the  bank*  He  is  corroborated  also  by 
.Oalbraithj  who,  having  been  released  by  the  defendant,  states  that  his  firm  had 
been  shipping  produce  pnder  the  directwn  of  Wallace,  and  that  the  ktter  had 
advanced  largely  upon  it ;  that  their  accounts  were  npt  liqnidatod«  and  that  they 
paid  Wallace  a  thouaand  dollars  after  they  failed,  that  is  about  tlie  time  the 
transactions  occurred  which  are  the  subject  matter  of  thia  auit. 

We  regret  that  the  testimony  in  a  case  involving  so  large  an  amount.  Is  not 
more  definite  and  satisiactoiy;  but  on  the  whole,  think  it  prepondeimtes  in 
fiivor  of  the  defendant,  and  that  we  are  are  not  aqthorized  to  reverse  the  judg- 
ment of  the  district  conrt,  which  is  affirmed,  with  costs. 


Thb  Commercial  Bank  «•  John  B.  Foster* 

The  Commercial  Bank  avapended  specie  payment!  in  the  year  1843,  and  resnmed  in  1844. 

A  party  who  liad  caoied  notes  of  the  bank  to  be  protested  on  the  suspension  of  the  bank, 

can   recover  the   interest  imposed  by  the  charter  aa  a  penal^  for  sospenaioo  only 

daring  the  time  of  the  suspension. 
A  statute  must  be  constmed  with  reference  to  its  object;  and  if  this  be  inconsistent  with 

the  precise  words  of  the  statute,  the  latter  must  yield  to  the  controlling  influence  of  th^ 

will  of  the  Legislature  resulting  from  the  whole. 

APPEAlL  from  the  Third  District  Court  of  New  Orleans.    Kennedy^  J. 
Rawle,  for  plaintiff.     Benjamin  and  MicoUf  for  defendant.    The  judgm 
of  the  conrt  was  pronounced  bj 
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EvsTis,  C.  J«    This  ii  as  appeal  by  the  pkiotiff  from  a  jadgmeot  renderod  Comhkkcial 
on  a  reconventional  demaDd  made  by  the  defendant,  by  which  the  bank  was  v. 

decreed  to  pay  the  sum  of  $3100,  being  the  amount  of  certain  protested  bank      ^ostsb. 
notes  of  said  bank  heid  by  the  defendant,  together  with  ten  per  cent  per  annom 
interest  from  the  dates  of  tiie  protests  of  said  notes  until  paid,  with  costs  of 
protest  and  suit. 

The  dates  of  the  several  protests  are  in  April,  1843,  at  which  time  the  bank 
had  suspended  specie  psyments.  The  bank  resumed  specie' payments  on  the 
14th  August,  1644 ;  advertisements  were  made  in  the  papers  of  the  fact,  and  it 
was  known  to  the  defendant  at  the  time  it  took  place. 

The  argument  of  counsel  has  been  directed  to  the  error  of  the  judge  of  the 
district  court  in  alfowing  interest  at  ten  per  cent  on  the  notes  until  paid.  The 
judge  thought  himself  bound  to  allow  this  interest,  under  the  20th  section  of  the 
charter  of  the  bank,  which  provided,  that  the  bank  shall  not  suspend  or  refuse 
payment  in  current  currency  of  the  United  States,  of  any  of  its  notes ;  and  if 
it  should  suspend  or  refuse,  the  holder  of  the  note  shall  be  entitled  to  receive 
interest,  from  the  time  of  the  suspension  until  the  note  shall  be  paid,  at  the  rate 
of  ten  per  cent  per  annum. 

The  object  of  this  statute  was  to  maintain  the  standard  value  of  bank  notes, 
which  at  the  time  constitoted  the  currency,  by  imposing  a  penalty  on  the  bank 
whose  notes  should  be  depreciated  by  a  refusal  or  delay  in  their  payment  on 
demand.  When  a  bank  which  had  suspended  resumed  its  payments,  and  its 
bank  notes  were  paid  on  demand  at  its  counter,  it  is  obvious,  psyment  of  them 
would  cease  to  be  demanded  and  the  notes  would  resume  their  functions  of  cir- 
cuhitk>n  as  a  part  of  the  currency.  The  object  of  the  statute  was  then  answered, 
and  the  penalty  imposed  could  only  be  exacted  for  the  time  the  bank  was  in 
defkuh.  Inasmuch  as  the  moment  the  value  the  notes  as  circulation  was  attained 
the  bank  wonki  have  no  power  to  take  them  up,  it  seems  plain  that  the  bank 
could  no  longer,  in  the  eye  of  the  law,  be  considered  as  being  in  default. 

We  think  the  constructbn  given  to  the  sectkm  of  the  charter  quoted  by  the 
learned  judge,  was  too  technical,  and  consequently  erroneous.  A  statute  most 
be  construed  with  reference  to  its  object,  to  the  legislation  and  system  of  which  it 
forms  a  part,  in  order  to  ascertain  its  true  meaning  and  intent;  and  if  its  pur- 
pose and  weU  ascertained  object  are  inconsistent  with  the  precise  words  of  a 
part,  the  latter  must  yield  to  the  paramount  and  controlling  influence  of  the  will 
of  the  Legislature  resulting  from  the  whole.  6  Bacon's  Abridgment,  verba 
Statute,  No.  5.  The  People  v.  The  Utiea  Insurance  Company^  15  Johnson^ 
380. 

In  the  present  case  it  does  not  appear  that  the  bank,  after  its  resumption  of 
specie  payments  in  August,  1844,  ever  had  an  opportunity  of  paying  any  of 
these  notes ;  they  were  not  deposited  after  the  demand  of  payment,  so  that 
they  could  be  paid  with  the  interest  due,  and  were  probably  made  use  of  in 
circulation  as  money.  Only  in  1849  was  a  demand  made  for  payment,  which 
was  coupled  with  a  demand  for  the  interest  at  ten  per  cent  until  paid,  and  it  is 
at  the  instance  of  the  bank  itself  that  this  matter  is  brought  to  a  decision  by  a 
suit  of  jactitatk>n.  A  stronger  instance  of  the  unjust  and  disastrous  operation  of 
the  construction  of  the  section  of  the  charter  given  by  the  district  court  could 
not  be  given. 

As  we  do  not  think  that  any  of  the  provbions  of  the  acts  of  the  Legislature  rela« 
ting  to  the  fiqnidntion  of  the  banks,  aflect  the  right  to  recover  interest  between 
the  present  parties,  although  the  bank  which  is  plaintiff  went  into  Uqoidation 
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C«vsreso«t  ndcr  theM  aels.  yet  M  it  rvHBai  apam  HjaeMB  !■  A«n««  1844,  it  WW  no 
iMfcr  fiftble  to  pmj  iatemt  ••  — tw  wliich  it  wm  at  al  tmtem  ready  to  pay. 
Thachar^aatf'  caataaf  praieat,  aUofwad  by  the  iKaliia  jod^  ia  inadmianihlr, 
Mug  m  dantt  LUiiiir  wiik  the  act  af  llik  Manh,  1842.  Statataa  of  1B43  p. 
230.  Thia  act  pfvndea,  tkat  the  ceata  af  prataat  af  thaa  kiad  afaall  aot  be 
recorered.  The  jvd^aeat  af  the  diatrict  c—it  alawiag  iateraat  aobaeq»— 1 1» 
the  I4th  Aoipiat,  1844,  aad  cnaU  af  |anHt,  wM  have  lo  be  changed. 

It  ia  thetelote  ckdered,  arijadged  aad  deeieed,  that  the  jadgpDeot  of  the  eo«it 
beloir  be  revetaed.  It  ii  farther  ordered,  that  the  defeodant.  Mm  B.  FomUr^ 
j^emtT  horn  die  plaiotiff,  the  CemmurdaL  Bm»k  a/*  New  Orluau^  the  aom  of 
$3100,  with  intereat  at  the  nCe  of  tea  par  ceot  par  aaaom  oa  fSOO,  part  of 
aaid  aooi,  fran  the  15th  of  April,  1843,  to  the  14lh  af  AogiMtt  1844;  and  oa 
the  bahace,  $2600,  ftom  the  17th  of  April,  1843,  to  the  14lh  of  Angnat,  1844, 
at  the  aame  rate,  with  eaau  af  the  caart  behiw;  the  ooata  of  ifaia  appeal  to  be 
paid  bj  the  deiaodBot  aad  appeHea. 


I   *  fti0 
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113  to».  Xhb  Statb  v.  Thb  Judgb  of  thb  Sbcond  District  Court. 


Wboe  •■  aaauflMCrator baa  baaa dinhaad.  aadcr  Aeactof  I3tb  Marcb,  1837.  he 
take  a  aospeaaiva  appaal  from  the  onler  of  liiaaii— I,  aitboogb  be  Baay  frooft  sacb  peit  of 
tbe  jodgmeot  aa  ouudauuM  bin  in  pecaaiafy  damagca.    C  P.  1059. 

Wbere  a  general  rule  of  practice  has  been  eeteUlsbed  by  tbe  Code  of  Practice,  it  appliea 
to  caaes  wbkfa  may  arise  anderatatntee  enacted  aabaeqaent  to  tbatoode,  onleaa  the  statata 
fepeala  the  rale  preacribed. 

Wbere  an  appeal  baa  been  graatod,  ia  detamifliBg  wbalhai  it  be  aaapanaiTe  or  aot  it  aa 

tbe  duty  of  tbe  ooort  ao  to  conatrae  it  (if  aoaoeptiUe  of  aacb  a  oonatraetioa,)  aa  not  ID  iamilva 
an  attempt  by  tbe  jodge  in  granting  it  to  TioUte  tbe  law. 


ON  an  application  of  MiUt  Jwiwn^  for  a  aiaiufamiia,  in  the  aorrfwiaioa  af 
Ftlxx  Connolly.    HaUey^  for  relator.     The  jadgment  of  the  court  was 
proDoanced  by 

Slid  ELL,  J.  Aft^  Judstm  waa  adminiatrator  of  thia  ancceaaioo.  Upon  a 
rale  taken  by  creditora,  under  the  act  of  March  13th,  1837,  he  waa  coDdemned 
to  pay  interest  on  monies  not  deposited  in  bank,  and  waa  diaroisaed  from  office. 
Soon  after,  to  wit,  on  the  6th  May,  1650,  an  order  waa  entered  in  the  following 
worda: 

«t  On  motion  of  Hoffman  ^r  HaUey,  of  counsel  for  Mills  Judson^  adminiatra- 
tor of  said  succession,  on  suggestiog  to  the  conit  that  he  is  advised  and  believea 
that  there  is  error  in  the  judgment  rendered  herein,  on  the  nde  taken  by  Jckm 
M.  Back  and  John  Mitchell,  as  creditors  of  said  succession,  on  the  20di  day  of 
April  faut,  dismissing  said  Judson  from  the  office  of  administrator,  and  coodeom- 
ing  him  to  pay  intereat  at  the  rate  and  for  the  tame  in  said  judgment  specified, 
and  that  said  JueUon  is  desirous  of  appealing  from  said  judgment,  and  of  atoymg 
the  execution  thereof. 

**  It  is  ordered,  that  an  appeal  be  allowed  accordingly,  returnable  in  the  Supreme 
Court  on  the  4th  Monday  of  July  next,  on  said  Judson  filing  his  bond  with 

,  as  security  in  the  sum  of  five  thousand  dollars,  condi- 
tioned OS  the  law  directs.** 

On  the  8th  May,  1850,  Judson  filed  an  appeal  bond,  in  the  usual  form,  widt 
a  surety  in  the  sum  designated  by  the  order.    Subsequently,  Jtidson  preaenfied 
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k  petition  to  the  district  judge,  praying  for  the  sale  of  the  property  of  the 
succession,  in  order  to  pay  debts,  which  he  refused.  Judson  now  asks  a 
mandamu9. 

The  article  1059  of  the  Code  of  Practice  declares,  that  when  an  appeal  ia 
made  from  a  judgment  appointing  or  removing  a  tutor  or  curator  of  a  minor, 
interdicted,  or  absent  person,  or  of  a  vacant  succession  or  absent  heirs,  or  other 
administrators  of  a  succession,  such  appeal  shall  not  suspend  the  execution  of 
the  judgment,  but  it  shall  have  effect  provisionally,  until  the  appeal  be  decided. 
See  also  the  French  text,  **  ou  ordonnant  la  destitution  ou  le  d6placement  d*nn 
de  ces  administrateurs.*'  It  is  not  pretended  by  the  applicant's  counsel,  that 
there  has  been  an  express  or  implied  repeal  of  this  law. 

The  removal  of  an  administrator,  when  based  on  misconduct,  might  well 
justify  the  jealousy  of  the  law,  and  an  apprehension  that  the  estote  would 
be  unsafe  in  his  hands  during  the  delay  of  an  appeal.  But  it  is  said,  that  the 
statute  under  which  Judson  was  removed,  was  subsequent  to  the  Code  of  Prac- 
tice, and  that  his  case  should  not  be  considered  as  comprehended  by  it.  The 
terms  of  the  article  are  unqualified,  and  we  can  see  no  reason  why  a  removal 
for  the  particular  breach  of  duty  in  question  should  not  be  covered  by  it,  because 
the  duty  was  imposed  by  a  subsequent  enactment.  Judson^  though  clearly  enti- 
tled to  a  suspensive  appeal  from  the  money  part  of  the  decree,  was  not,  under 
the  article,  entitled  to  such  an  appeal  from  the  order  of  removal.  But,  it  is 
said,  the  court  granted  a  suspensive  appeal  as  to  both,  and  that  the  whole  judg- 
ment thua  became  temporarily  inoperative.  Is  this  the  fact  ?  The  suggestion 
of  counsel  states  a  desire  **of  appealing  from  said  judgment,  and  of  staying  the 
execution  thereof;"  but  the  order  is  that  an  appeal  be  allowed,  without  stating 
in  express  terms  that  it  shall  suspend  the  execution  of  the  entire  judgment. 
It  is  our  duty,  therefore,  under  the  circumstances,  so  to  construe  it  (if  suscep- 
tible of  such  a  construction,  which  we  think  it  is,)  as  not  to  involve  an  attempt 
by  the  judge  to  violate  the  law.  In  deciding  the  application  upon  this  ground, 
we  are  not  to  be  understood  as  recognizing  the  position  that  a  suspensive  order 
of  appeal,  illegally  granted,  w<)tt1d  be  binding  upon  the  district  judge,  especiaOy 
in  a  case  of  this  sort,  where  an  administrator  who  has  disobeyed  the  command 
of  the  law  with  regard  to  the  funds  in  bia  hands,  desires  the  court  to  grant 
an  order,  the  effect  of  which  would  be  to  put  new  monies  into  his  bands.  See 
also  Byrne  v.  BiddelU  4th  Ann.  3. 

Mandamtta  refused. 
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Dyke  and  Hurlburt  c.  Augustus  W.  Walker. 


Where  a  party  has  made  a  leiztire  of  the  property  of  another,  who  wai  proteited  in  ooo- 
■eqaence  of  his  property  being  thai  tied  up,  the  party  making  the  leixnre  ia  responsible 
ibr  damages,  and  in  assessing  the  damages,  the  injary  arising  from  the  loss  of  credit,  &c., 
in  conseqnence  of  the  protest,  are  not  **  too  remote"  to  he  considered. 

Lawyers'  fees  incorred  in  recoTcring  property  which  had  been  improperly  seized  in  a  sait 
against  another  person,  may  be  recovered  back  in  a  snit  for  damages  for  the  illegal 
■eunire. 

APP£AL>  from  the  Second  District  Court,  of  New  Orleans,  Canon,   J. 
A,  N.  Ogden^  for  plaintiff,  contended :  This  action  is  founded  on   article 
2294  of  the  Civil  Code,  which  declares :  **  Eveiy  act  whatever  of  man,  that  causes 
damage  to  another,  obliges  him  by  whose  fault  it  happened  to  repair  it.*'    The 
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Drss  damage*  alvwiad  bf  the  jmrj  an  i>Ua«aljr  muJcrata,  aad  not  bj  anj  fBeana 
eommeoaarate  wkh  the  azteoc  of  the  iojoiy  mfl'irtad  by  the  waoloo  and  reckleaa 
eoodart  of  defeodanc,  ia  aiii  11114  dieir  pnnjeitj  witboat  any  odier  reaaon  thmu  a 
merv  soapicioo  that  tfaii  particokr  flatboat  of  bay,  aoioag  the  hoodreda  afloait  in 
the  river  MiiaMBi|i|ii,  ma^  be  the  one  mm  which  his  ageot  had  iniiMniiMl  him*  by 
letter,  he  had  oMde  a  anal  advance.  The  tcatiaaoay  mi  G.  W.  Ctkem.  mad  of 
Tkamuu  Gaf^  fiiDy  tuppoit  the  vecdict  of  the  jury. 

Elmcre  and  Gmg^  for  die  deleodaot,  contended:  Thb  ia  an  appeal  from  a 
jndgnient  00  a  rerdjct  for  damages  against  the  defendant,  for  hariog  seized  in 
aoodier  snit,  as  is  aleged  by  die  plaintiira,  their  pwpeity  **  without  any  anflicient 
or  jnstifiable cause."    The  evidence  showsthat  Walker  had  received  inteliieeBce 
that  WoMMom  bad  pnrcbaaed  for  him,  at  Memphis,  a  flatboatof  hay.     Thai  abont 
the  time  the  boat  should  have  arrived  at  New  Orleans,  a  flatboat  of  hay  did 
arrive  at  L^fsjette  from  Memphis.     That  this  was  the  only  vessel  of  the  deacrip- 
tion  which   Wassam  informed   Walker  he  had  purchased,  which  arrived  about 
that  time  from  Memphis.     Thnt  upon  the  arrival  of  said  flatboat,  the  receiving 
derk  of  the  defeodant,  James  Wallace^  went  00  board  and  enquired  who  were 
the  owners  of  the  boat.     He  was  told  by  those  on  board  **  to  find  oat.**     He 
called  several  times,  and  the  penooa  on  board  refused  to  give  him  any  antiafacfory 
informatiott.    He  told  them  Mr,  Walker  thooght  the  vessel  belonged  to  him,  and 
there  might  be  some  trouble  about  it.    But  still  they  would  not  call  on  Mr. 
Walker  as  requested,  or  make  any  expfainations.     Wallace  believed  the  vessel 
was  the  one  Wassan  bad  purchased  for   Mr.  Walker,  and  so  informed  Mr, 
Walker.    The  vessel  which  Wasmm  had  given  the  inteBigence  of  huTiog  por- 
chaaed  never  arrived.    It  was  upon  the  information  of  Wallace    that    JIfr. 
Walker  seized  the  boat.     Under  this  state  of  fiicts,  Afr.   Walker  commenced 
suit  in  the  parish  of  Jefferson  against  Owen  Legg  and  AftVA:,  the   appareat 
ownen  of  the  boat  and  cargo. 

On  the  16th  of  March,  1847,  die  boat  and  cargo  was  seised.  It  is  proved  disl 
at  the  time  of  the  seizure  the  hay  was  worth  about  $20  per  ton.  After  that 
suit  was  brought,  the  present  plaintiffs  intervened,  and  claimed  the  boat  and 
cargo.  By  consent  of  the  interveoors,  the  boat  and  hay  were  sold  on  the  9th  of 
Apnl,  1847,  before  they  had  been  under  seisure  a  month,  and  the  hay  brougjbc* 
at  the  sale,  fifty  per  cent  more  than  it  was  worth  at  the  timeof  the  aetaare.  The 
intervenors  gained  the  suit  and  received  the  proceeds  of  the  said  sale.  Not  con- 
tent with  having  received  fifty  per  cent  more  than  they  had  actually  contracted  to 
sell  their  hay  for,  they  brought  the  present  suit  for  damages. 

The  jniy,  by  a  process  of  reaaooing  known  CMily  to  juries,  oonatrued  a  posH 
tive  gain  of  fif^  per  cent  into  a  damage  to  the  plaintiffii  of  six  hundred  and  six- 
toeo  dollars  and  some  cents,  for  which  sum  they  gave  their  verdict. 

It  was  contended  in  behalf  of  the  pbuntiffs  befi»re  the  jury,  and  is  so  alleged 
in  die  petition,  that  in  consequence  of  the  seizure,  the  plaintiflSi  were  protested 
for  $2700,  and  diereby  their  credit  was  destroyed,  and  they  greatly  damaged. 
We  deny,  in  the  first  place,  that  the  evidence  sustained  the  allegation.  The  boat 
and  hay  when  so*d  by  the  sheriff,  brought  but  eleven  hundred  and  fifty -six  dol- 
lars  and  fourteen  cents.  The  hay  sold  then  for  fifty  per  cent  more  than  the 
plaintiffs  had  agreed  to  sell  it  for  at  the  time  of  the  seizure.  How  the  pfauotift 
coukl  have  paid  $2700  with  their  boat  and  hay,  even  if  die  seizure  had  never 
been  made,  is  a  mystery  to  us. 

It  is  true  there  were  thirty  tons  of  the  fany  sokl  to  Burgess  at  twenty  dnilan 
per  too,  for  which  he  veiy  improperly  and  illegally  refused  to  pay.  Bot  the  bay 
sold  by  the  sheriff  brought  more  than  the  whole  cargo  would  at  twenty  dollan 
per  ton. 

A  witness,  who  styles  himself  a  mercbaot,  miller  and  distiller,  tella  us  that 
one  of  the  plaintiffs,  Hurlhurt^  drew  a  bill,  which  some  bank  refused  Co  discount 
because  Dyke  and  Hurlburt  had  been  protested  in  New  Orieans ;  but  he  says 
nothing  about  the  effect  of  the  protost  upon  the  credit  of  the  firm  of  JDyke  and 
Hurlburt.  He  further  tells  us  the  only  resources  of  diat  firm  were  dieir  credit, 
and  their  onlv  business  *«the  adventure"  on  the  river,  which  consisted  ao  for  aa 
we  know,  of  one  fltitboat  of  hay.  Another  witness  speaks  of  one  of  the  plain- 
tiffs beio^  sued  for  a  small  debt,  and  that  his  properly  was  sold  to  pay  the  judg- 
ment. Their  own  witnesses  show  that  their  loss  of  credit  waa  owing  to  their 
want  of  means,  and  not  to  the  seizure  made  by  the  defendant.  It  ia  difllcult  to 
imagine  how  die  parties  could  have  been  injured  in  a  pecuniary  aenae  by  the 
seisure,  when  they  gained  fifty  per  cent  profit  by  it. 
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Seooodly.  We  deny  that  the  plaiDtiffa  can  recover  any  thiDg  on  account  of        Dtks 
damn^es  ao  remote  and  aocertaiQ.      The  authorities  upon  this  point  are  too     ^  ?»« 
numerous  nod  conclusive  to  require  further  argument.     Civil  Code,   1928,  sees. 
1  and  2,  2294  and  2304.    Pothier  on  Obi.  p.  1,  chnp.  2,  art.  3.     Sedgwick  on 
Dainnges,  p.  64,   et  seq.    DtLery  v.  MomeU  11  M.  R.  10.     Gaulden  ▼.  Mc- 
Pkaul^  4th  Ann.  80. 

The  Slime  rule,  as  to  proximate  and  remote  damages,  holds  in  cases  of  quasi- 
contracts  and  quasi-offences.  Hopkins  Y,  Van  Winckle,  2d  Ann.  143;  also  4th 
Ann.  80.  Lahoye,  Code  Napoleon,  1151.  Notes  from  Bigot,  Pr6amenuand  Del- 
▼incourt. 

The  evidence  shows  the  defendant  had  probable  cause  £)r  the  seizure  of  the 
boat  and  her  cargo.  That  he  was  not  actuated  by  malice.  That  the  seizure 
resulted  in  a  beoefit  of  fifty  per  cent  to  the  plaintiffs.  Under  these  circum- 
stances, we  cannot  conceive  how  it  is  possible  for  them  to  recover  damages  of  the 
defendant.  There  Was  an  attempt  made  to  prove  damages  on  account  of  the 
'fees  paid  to  lawyers  by  the  plaintiHTs  in  their  intervention  suit.  The  proof  was 
objected  to ;  but  even  if  admitted  is  not  sufficient  to  establish  any  claim  for  dam- 
ages on  this  account. 

The  judgment  of  the  court  was  pronounced  by 

Prestoit,  J.  In  the  spring  of  1847,  in  a  suit  against  Legg  and  Mirk^  the 
defendant  caused  to  be  seized  a  flatboat  load  of  hay  belonging  to  the  plaintiffs, 
ttUeging  that  it  belonged  to  him.  The  plaintiffs  were  in  possession  of  the  pro- 
perty seized,  and  intervened  in  the  suit  to  claim  it.  After  trial  it  was  decreed  to 
belong  to  them ;  and  having  been  sold  by  the  sheriff,  by  consent  of  parties,  during 
the  pendency  of  the  suit,  in  June,  the  proceeds  were  delivered  to  them  by  the 
sheriff. 

The  defendant  caused  the  property  to  be  seized  on  the  supposition  that  it  was 
a  flatboat  of  hay,  the  purchase  of  which  he  had  ordered  at  Memphis  by  one 
Wcuson,  He  by  no  means  shows  that  he  made  proper  investigations  to  tscer- 
tnin  that  the  property  was  his  before  he  seized  it.  It  turned  out  on  trial  to  be 
the  property  of  the  plaintiffs,  with  whom  the  defendant  and  his  agents  had  no 
relations,  and  indeed  he  shows  scarcely  any  pretext  for  seizing  the  property. 

The  plaintiffs  had  raised  the  means  of  purchasing  the  hay  at  Aurora,  in  Indi- 
ana, by  having  discounted  a  bill  on  New  Orleans.  Their  only  means  of  payment 
was  the  proceeds  of  the  cargo  of  hay,  or  the  credit  it  gave  them.  The  property 
being  in  litigation,  they  could  not  use  these  meons  of  meeting  their  bill.  It  was 
protested,  and  their  credit  and  business  broken  up.  The  property  of  one  of 
them  was  sold  under  execution  for  a  small  debt.  They  incurred  expenses  in 
New  Orleans  on  account  of  the  seizure  of  their  property. 

These  consequences  were  not  too  remote  to  be  considered  by  a  jury  in  assess- 
ing their  damages,  for  which  this  suit  is  brought.  The  damages  were  assessed, 
by  the  verdict  of  a  jury,  at  six  hundred  and  sixteen  dollars  and  forty-six  cents, 
and  we  are  unable  to  say  that  the  damages  are  excessive. 

It  is  true,  that  the  hay  rose  in  value  during  the  pendency  of  the  suit.  This 
no  doubt  was  considered  by  the  jury,  but  it  was  connected  with  the  fkct,  that 
the  plaintiffs  had  sold  the  whole  cargo  at  the  market  price;  had  delivered  a  part* 
and  that  the  purchaser  refused  to  pay  for  that  part  in  consequence  of  the  non- 
delivery of  the  whole,  and  probably  claimed  the  rise  in  the  market  price  of  hay 
as  belonging  to  him,  on  the  whole  cargo. 

The  testimony  of  Wallace,  offered  by  the  defendant  and  rejected  by  the  court, 
was  evidently  hearsay  testimony,  and  was  properly  rejected,  and  ought  not  to 
have  altered4he  verdict  if  it  had  been  admitted. 

The  testimony  of  Leeds  and  Weaver  given  in  the  suit  between  Walker  and 
Z^gg  and  Mirk^  offered  by  the  plaintifis  and  received  by  the  court,  is  not  before 

96 


639  SUPREME  COURT  OF  LOUISIANA* 


I)""*        Qt,  aod  we  cuDDot  my  that  it  prejudiced  the  defendant'B  case,  or  indeed  decide 
Walub.     >Dy  thing  in  relation  to  it. 

The  allegation  in  the  plaintiffs'  petition,  that  they  had  been  Bobjected  to  lii'vr- 
yers*  fees,  in  consequence  of  the  seisure  of  their  property  by  the  defeDdamt, 
authorised  the  court  to  receive  the  testimony  of  Mr.  Bradford,  which  'wes 
objected  to  by  the  defendant. 

We  are  of  opinion*  that  the  judgment  of  the  district  court  should  be  affirmed, 
with  costs  in  both  courts. 


Same  Case — On  a  RE-HEARma. 

THE  judgment  of  the  court,  on  a  re-<hearing,  was  pronounced  by 
PaxsTON,  J.  The  counsel  of  the  defendant  has  presented  a  strong  ai^- 
ment  in  support  of  his  petition  for  a  re-hearing.  He  quotes  the  rules  of  \kw  as 
to  damages  resulting  from  the  active  or  passive  breaches  of  contract  as  tluwe 
applicable  to  the  case.  In  that  case,  the  parties  consider,  in  making  the  con- 
tract, the  damages  that  may  result  from  its  breach. 

The  damages  in  this  case  do  not  arise  ex  contractu.  On  the  contrary,  the 
defendant  caused  the  cargo  of  hay  belonging  to  the  plaintiffs  to  be  seised  as  hia 
property,  without  any  person  identifying  the  boat  as  his,  and  without  knowing 
certainly  that  his  agent  had  bought  a  cargo  for  him  at  all.  He  kept  it  fronk  the 
plaintiffs  for  several  months.  He  did  not  give  it  up  until  a  trial  was  had.  The 
jury  no  doubt  concluded,  as  has  been  strenuously  maintained  in  this  court,  that 
there  was  no  pretext  for  seizing  or  retaining  it  in  the  sheriff's  custody ;  and  if 
80,  his  acts  amount  to  a  quasi-offence.  The  rules  of  law  as  to  damages  growing 
out  of  quasi-offences  are  applicable  to  this  case,  and  not  those  as  to  damages 
growing  out  of  breaches  of  contracts.  But  even  in  this  case,  a  jury  ahoold 
require  certain  evidence  as  the  basis  of  their  verdict. 

We  certainly  consider  the  damages  assessed  by  the  jury  as  high,  and  wonJd 
not  have  assessed  them  so  high  on  the  written  testimony,  especially  because 
there  is  not  that  specific  proof  of  the  amount,  which  should  have  been  furnished. 
But  the  court  find  themselves  precisely  in  the  situation  of  the  late  Supreme 
Court,  in  the  case  of  Looney  v.  High,  in  which  the  court  said :  **  In  a  case  like 
the  present,  it  is  extremely  difficult  to  assess  the  sufferer's  damages  with  any 
degree  of  correctness  or  precision,  and  those  given  by  the  jury  appear  to  us  veiy 
high ;  but  we  have  felt  great  reluctance  to  expose  the  parties  to  the  trouble  and 
expense  of  further  litigation  by  remanding  the  case  for  a  new  trial.  In  acting 
on  it  we  have  found  ourselves  without  any  certain  criterion,  and,  therefore,  have 
been  compelled  to  coincide  with  the  jury."     13  L.  R.  271. 

In  the  case  of  Henry  v.  Dvfilho,  the  court  intimated  that  if  a  party  bring  an 
ordinary  suit  without  cok>r  of  title,  it  might  afford  cause  for  damages.  Surely, 
therefore,  if  he  seize  propeity  as  his  own,  without  making  proper  investigatwns 
by  which  he  would  have  ascertained  the  contrary,  he  is  liable  for  damages ;  and 
these  may  be  increased  if  he  persists  in  continuing  the  suit  and  seizure  beyond 
the  time  necessary  to  ascertain  certainly  that  he  was  wrong  in  seizing  it. 

Re-hearing  refused. 
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H0LMB8  and  SwANWicK  v.  Stbambr  Bbllb  Air  and  Ownbrs* 

The  larety  on  tn  appeal  bond  U  liable  for  wbatetrer  jadgment  may  be  rendered  againat  the 
principal,  althoagb  the  judgment  of  the  court  of  the  fint  ioatance  may  be  reveraed  in  part 
in  tbe  Sapreme  Court ;  and  aooh  anrety  may  be  proceeded  againat  by  motion  under  the 
act  of  JMtb  of  March,  1839,  amending  the  Code  of  Practice. 

Tbe  plaintiff  in  proceeding  againat  a  surety  on  an  appeal  bond.  Is  not  obliged  to  huTe  the 
execution  against  the  principal  made  returnable  at  the  longest  period  prescribed  by  law, 
It  may  be  returnable  in  the  shortest  legal  delay. 

BuiCties  on  an  appeal  bond  are  entitled  to  the  benefit  of  a  dirision,  when  they  haye  specially 
aaked  for  it  in  their  answer,  unless  the  plea  be  met  by  proof  of  the  insolvency  of  the  co- 
sureties. 

APPEAL  from  the  Fifth  District  Court  of  New  OrleaoB,  Buchanan,  J. 
Rozier,  for  phiintifTs.     Frost  and  Upton,  for  defendants.    The  judgment  of 
the  court  was  pronounced  by 

SEIDELL,  J.  When  this  cause  was  previously  before  us,  we  reverse  the 
judgment  of  the  district  court,  dissolved  the  attachment,  and  gave  judgment 
against  the  owners  iiersonally.  The  main  question  now  presented  is  the  lia- 
bility of  the  sureties  in  the  appeal  bond.  They  contend,  that  they  are  not 
liable,  because  the  judgment  from  which  the  appeal  was  taken  was  not 
affirmed.  The  condition  of  tbe  appeal  bond  follows  the  terms  of  the  579th 
article  of  the  Code  of  Practice.  **  Now,  the  condition  of  the  above  obligation 
IS  such,  that  the  above  bound  Barclay,  and  others,  shall  prosecute  their  appeal, 
and  shall  satisfy  whatever  judgment  may  be  rendered  against  them,  or  that 
the  same  shall  be  satisfied  t>y  the  proceeds  of  the  sale  of  their  estate,  real  or 
persona],  if  they  be  cast  in  the  appeal ;  otherwise,  that  the  said  sureties  shall 
be  fiable  in  their  place."  The  question  is  the  same  as  was  presented  in  Diamond 
V.  Petit,  and  which  then  received  a  careful  consideratbn.  Our  opinion  upon 
the  point  remains  unchanged.     See  3d  Ann.  39. 

It  is  sajd,  however,  that,  even  if  the  sureties  are  liable,  the  plaintifCs  are  not 
entitled  to  proceed  against  them,  by  notice  under  the  act  of  1839.  The  objec- 
tion is  based  upon  the  strict  letter  of  the  statute.  It  is  entitled  an  act  to  amend 
the  Code  of  Practice.  Three  sections  are  framed  for  the  purpose  of  expediting 
the  remedy  of  the  successful  litigant  against  judicial  sureties.  Sec  2,  3,  20. 
The  20th  section  provides,  that  in  all  cases  of  appeal  to  the  Supreme  Court,  or 
other  tribunals  in  this  State,  if  the  judgment  appealed  from  be  affirmed,  the 
plaintiff  may,  on  the  return  of  the  exeeutiofi,  that  no  property  has  been  found, 
obtain  a  decree  against  the  surety  on  the  appeal  bond,  for  the  amount  of  the 
judgment  on  motion,  after  the  days  notice,  which  notice  ^all  be  tried  summarily, 
and  without  the  intervention  of  a  jury,"  &c.  This  section  is  amendatory  of 
the  596th  article  of  the  Code  of  Practice,  and  should  be  construed  in  connexion 
with  it.  That  article  declares,  that,  *'  if  on  the  execution  of  the  judgment  of 
the  appellate  court,  there  is  not  sufficient  property  of  the  appellant  to  satisfy  judg- 
ment," &c.  The  object  of  the  statute  being  to  expedite  the  remedy  against  sure- 
ties, it  would  be  unreasonable  to  infer,  that  there  was  an  intention  to  discriminate 
between  the  case  of  an  affirmance  of  the  judgment  of  the  lower  court  and  a 
new  judgment  by  the  appellate  court ;  the  surety  being  liable  in  both  cases. 
This  would  be  adhering  to  the  mere  letter  of  the  law,  without  regarding  its 
substance.    The  fair  meaning  of  the  kw-giver  is,  to  quicken  the  appellee^s  relief 
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HoLHu  against  the  surety,  by  taking  away  the  means  of  delay,  which,  under  the  article 
8TKAMca  ^^^f  *'  construed  by  the  Supreme  Court,  the  surety  enjoyed.  It  had  been 
BxLLK  AiB.  held  in  Chalaran  ▼.  McFarlane,  9  L.  R.  230,  that  the  surety  is  not  bound  to 
pay  until  all  this  property,  both  real  and  personal,  is  first  exhausted  ;  while  the 
act  of  1839,  said  the  court,  in  Satdet  r.  Tre^pagnier^  makes  the  surety  liable 
on  the  return  of  the  execution,  that  no  property  has  been  found,  without  alkmr- 
ing  him  to  show  that  his  principal  has  proper^  in  another  parish,  dec.  7  R,  R. 
328. 

The  writ  of  fi.  fa.,  which  was  returned  **no  property  found,'*  waa  dated 
April  14,  1849,  and  was  returnable  on  the  3d  Monday  of  the  ensuing  May,  viz. : 
Slet.  This  was  an  interval  of  more  than  thirty  days.  It  was  a  legal  interval 
under  the  statute,  and  although  it  might  have  been  legally  made  returnable  in 
seventy  days,  the  plaintiif  in  execution,  was  under  no  obligation  to  adopt  the 
^  extreme  terras.    See  Statute  April  7,  1826,  sec.  16. 

In  the  answer  of  the  defendants  to  the  rule,  they  plead  the  exceptioo  of 
division  under  article  3018  of  the  Civil  Code.  The  doctrine  on  this  subject  y^mm 
considered  in  McCausland  v.  Lyons,  4th  Ann.  273.  The  plea  has  not  been  met 
by  any  evidence  of  insolvency.  The  sureties  are  therefore  entitled  to  the 
division. 

It  is  therefore  decreed,  that  the  judgment  be  so  amended,  as  to  make  the  aaid 
Walton,  San  ford,  Harttoell,  Kidder,  and  Carman^  liable  each  only  for  hia  virile 
share,  to  wit,  one-fifth  instead  of  the  liability  in  solido,  adjudged  by  the  court 
below;  that  the  costs,  however,  of  the  rale  upon  the  said  sureties,  be  paid  by 
them  in  solido,  and  that  the  costs  of  this  appeal  be  paid  by  the  plaintifia. 


%ta^^^^^^k^«^S^^^^«^^^«^N^^^«^\ 


Sam«  Ca8B— -On  a  Rb-hbarino. 

THE  judgment  of  the  court,  on  a  re*hearing,  was  pronounced  by 
EusTis,  C.  J.  Having  entertained  some  doubts  as  to  the  correctness  of  the 
decision  in  this  case,  on  examining  the  petition  of  counsel  for  a  re-hearing,  we 
granted  it,  and  the  case  has  been  elaborately  argued  on  both  sides.  A  careful 
consideration  of  the  authorities  and  arguments  submitted,  has  justified  us  in  our 
original  conclusions,  and  we  are  satisfied  of  the  correctness  of  the  judgment 
rendered. 

The  judgment,  therefore,  of  this  court  remains  undisturbed. 


James  Hubbell  et  al.  v.  Mary  Hubbell* 

Tlie  coda  expressly  provides  that  the  expenses  of  a  minor  sfasll  never  exceed  his  reveaoas, 
withoQt  the  aathority  of  the  court  upon  the  advice  o^  a  family  meeting. 

APPEAL  from  the  Second  District  Court  of  New  Orleans.    Lea,  J.    H.  H. 
Slrawhridge,  for  plain? i/T.     C  W.  Homor,  for  defendant.    The  judgment 
of  the  court  was  pronounced  by 

Preston,  J.  The  plnintiflTs  sue  their  mother  and  tutrix  by  nature,  duly 
qualified,  for  an  account  of  their  paternal  inheritance.  Their  father,  Julius 
Hubbell,  died  the  19th  of  July,  1837,  leaving  the  defendant,  his  widow,  and 
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five  childroo.  It  appeara  hj  the  acoonot  she  renders,  that  he  left  penoMl  Hvbbsll 
property  aod  money  beloDging  to  the  community  existing  between  them  to  the  Hdbbbll. 
amount  of  f  4600. 

At  the  death  of  her  husband  she  prudently  invested  it  in  a  house  for  the  corn- 
mon  dwelling  of  herself  and  children,  which  she  still  owns ;  and  the  platntiA 
pray  a  legal  mortgage  upon  the  property. 

The  defendant  insists,  that  she  has  expended  more  for  the  support  and  educa- 
tion of  the  plaintifTs  than  their  share  in  the  succession  of  their  father,  being  one 
tenth  part  to  each,  and  renders  this  probable  by  testimony,  though  the  plaintiff 
James  shows  that  he  contributed  to  support  the  family  by  his  industry,  and  Mrs. 
VineU  no  doubt  did  her  share  of  the  work  of  a  family  in  veiy  moderate  circum- 
stances. Be  this  as  it  may,  our  code  expressly  provides,  that  the*  expenses  of  a 
minor  shall  never  exceed  his  revenues,  without  the  authority  of  the  court  upon  the 
advice  of  a  fiimify  meeting ;  which  was  not  obtained  in  this  case.  Barharin  v. 
Barharin^  3d  Ann.  264.  The  judge  no  doubt  would  have  ordered  the  sale  of  the 
fumitnre  left  by  the  father,  if  the  defendant  had  asked  it ;  but  we  have  no  doubt 
it  is  for  her  advantage  to  retain  it,  on  payment  to  the  plaintiffs,  each,  of  twenty 
dollars :  the  tenth  of  her  own  appraisement  of  its  value. 

The  law  charges  and  costs  of  rendering  the  account  by  the  defendant  were 
properiy  remitted.  Interest  at  five  per  cent  should  commence  to  run  on  the 
amount  of  Ihe  judgment  from  the  17th  January,  1850. 

The  judge  gives  satisfactoiy  reasons  for  having  refused  a  new  trial  as  well  as 
a  continuanGe  of  the  case,  on  account  of  the  absence  of  the  counsel  originally 
employed  by  the  defendant  in  the  suit.  She  has  been  fully  defended  both  in  the 
district  court  and  in  this  court. 

The  judgment  of  the  district  couit  is  affirmed,  with  costs. 


^^^^^^^^^^^^v^^^^^^*^*^ 


Samubl  G.  Frierson  v.  Patrick  Irwin. 

The  court  will  discoantenance  tbe  practice  of  bringing  ilaTea  to  thia  State  for  the  purpose  of 
defeating  the  righta  of  property  exiating  in  them  under  the  lawa  of  the  State  from  which 
they  are  remnyed. 

Where  a  title  to  alavea  has  been  acquired  by  preacription  in  another  State,  that  title  will 
not  be  diatorbed  by  the  rabaeqaent  remoTal  of  the  alaves  to  thia  State,  and  the  prescrip- 
tion will  be  determined  by  the  lawa  of  the  State  from  whence  they  were  removed. 

He  who  pleads  minority  mast  establish  the  fact  affiimatiTely* 

APPEAL  from  the  Second  District  Court  of  New  Orleans.  Lea^  J.  Elmore 
and  King^  for  plaintiflT,  contended :  This  is  an  appeal  by  the  defendant 
from  a  judgment  against  him  for  a  slave  named  Sam^  and  for  die  value  of  the 
serrices  of  the  slave  from  the  time  of  judicial  demand. 

The  ftiUowing  authorities  show  that  such  an  action  can  be  maintained.  C.  P. 
146,  151.  Also  art.  7.  12  L.  R.  415.  16  L.  R,  414.  8  N.  S.  821.  6  N. 
S.  674.  C.  C.  495,  3416.  Roumage  r  Blalrier,  11  R.  R.  107.  Reynolds  v. 
Sioain,  13  L.  R.  198.     Campbell  ▼.  Armstrong,  1  N.  S.  574. 

The  evidence  in  the  case  is  briery  this.  In  the  year  1841,  the  plaintiff  gave 
the  Hon,  A,  P.  Bagby  $600  tor  the  slave  Sam,  then  described  as  being  about 
sixteen  years  old.  4  L.  R.  119.  1  Starkie  on  Evidence,  326.  Sam  was  bom 
the  property  of  Bagby.  The  precise  time  at  which  he  purchased  Daphnf>  the 
mother  of  Sam,  is  not  shown ;  but  Hamilton,  one  of  the  defendant's  witnesses, 
says.  Daphne  passed  into  the  possession  of  Bagby  afVer  the  death  of  Mrs. 
Yancey f  and  that  she  died  in  the  year  1821.    From  that  time  Daphne  always 


636  SUPREME  COURT  OF  LOUISIANA, 

rKiciuoii     remained  in  the  poeeessioo  of  Baghy  until  he  fold  her,  and  afterwania  in  tlia 
.  ^'  poeseMion  of  hie  vendee. 

After  the  plaintiff  had  poeseased  Sam  for  fleveral  years  nnder  his  purchaaa 
from  Baghy ^  in  Auguet,  1843,  he  was  stolen  by  one  P.  H,  Delane^  who  sent 
him  to  Nem  Orleans  in  charge  of  an  agent,  and  had  him  sold  at  auctioa  by 
Beard  4r  RickartUon^  to  the  defendant,  for  the  sum  of  $295.  The  plaintiir 
having  learned  that  his  slave  was  in  New  Orleans,  came  here  and  instituted  the 
present  suit  for  his  recovery. 

Under  the  foregoing  evidence,  the  judgment  of  the  lower  court  was  in  hie 
favor.  The  defendant  sets  up  bis  title  as  derived  from  Ddane,  and  cooteiMJa 
thst  Dtlant  was  the  owner  of  the  slave.  To  support  this  defence  he  introdQced 
a  mass  of  evidence,  which  was  all  received,  subject  to  all  legal  exceptions. 

The  basis  of  the  defendant's  title  is  a  pretended  marriage  contract  between 
Mrs*  Delane^  the  mother  of  P.  H.  DeLane,  and  Afr.  Yancey^  said  to  have  been 
made  in  South  Carolina  in  the  year  1816.  The  proof  of  this  contract  reata 
solely  upon  a  copy  certified  by  a  deputy  secretary  of  State  for  the  State  of  South 
Carolina.  When  asked  if  the  said  marriage  contmct  was  legally  recorded*  he 
answered,  he  could  not  tell,  as  the  date  of  its  recoitlation  did  not  appear  on  hia 
books. 

To  give  any  effect  to  the  certified  copy  of  the  marriage  contract,  it  ia  nocoa 
aary  for  the  defendant  to  show  affirmatively,  that  the  original  was  legally  recorded. 
The  testimony  of  the  officer  attesting  the  certificate,  destroys  the  certificate;  for 
he  himself  says,  he  cannot  say  the  original  was  legally  recorded.  If  the  origioal 
was  not  legally  recorded,  a  certified  copy  is  not  evidence.  Certified  copies  are 
only  evidence  when  given  of  legal  records  by  the  proper  oQcer.  1  Greenleaf 
on  Evidence,  sec.  485.  Organ  Tanium  v.  Benj.  Youngs  1  Porter's  Ala.  Rep. 
298.     MiUheU  v.  Mitchell,  3  Stewart  &  Porter's  Ala.  Rep.  81. 

But  there  is  a  second  objection  to  the  admissibility  of  the  certified  copy  of  the 
marriage  contract.  It  is  not  shown  that  the  secretary  of  State's  office  is  the 
proper  repository  of  records  of  this  description.  Unless  that  be  shown  affirms* 
lively,  his  certificate  cannot  make  a  copy  evidence.  1  Greenleaf  on  Evidence, 
sec.  485.  1  Porter's  Ala.  Rep.  258.  3  S.  and  P.  Ala.  Rep.  81.  To  keep  records 
of  this  description,  or  to  certify  copies  of  them,  form  no  part  of  the  dutiea  of 
s  aecretary  of  State,  as  that  officer  ia  recognized  by  the  law  of  nationa.  His 
attestations  and  functions  are  confined  to  public  matters  of  Slate,  and  can  give  no 
authenticity  when  applied  to  the  private  transactions  of  individuals. 

The  certificate  is  not  given  by  the  secretary  of  state,  but  by  a  deputy.  It  is 
not  shown  that  the  secrotary  of  State  has  a  right  to  act  by  deputy.  4  th.  It  is  proved 
that  the  secretary  of  state  was  absent,  and  yet  his  name  is  signed  by  the  gover- 
*  nor  to  a  ceitificate  of  the  capacity  of  the  deputy.  It  is  not  shown  that  the 
governor  had  any  authority  thus  to  sign  the  name  of  the  secretary  of  State. 
For  these  reasons,  the  certified  copy  of  the  marriage  contract  should  be  rejected 
as  evidence.  But  if  this  deed  was  properly  recorded  in  South  Carolina,  there 
is  no  evidence  that  it  ever  was  recorded  in  Alabama,  or  that  Baghy  bad  any 
notice  of  it  whatever.  He  therefore  ahould  be  regarded  as  an  innocent  pur- 
chaser. 

If  these  considerations  be  not  sufficient  to  reject  altogether  the  certified  copy 
of  the  marriage  contract,  we  will  proceed  to  show,  that  even  with  its  assistance 
the  defendant  cannot  make  out  his  case.  W^  will  show,  that  by  the  law  of  Ala- 
bama, Baghy^s  title  was  good  by  prescription. 

Slaves  in  Alabama  are  regarded  as  persona]  property,  and  are  conveyed  like 
any  other  personal  property.  They  may  be  conveyed  by  delivery  merely,  without 
any  instrument  of  writing.  Faster  v.  Goree,  6  Ala.  Rep.  424.  Todd  v.  Hardie^ 
5  Ala.  R.  698.  Salle  v.Lighfs  Executor.  4  Ala.  Rep.  700  Also  5  Ala.  Rep.  199. 
1  Stewart  &;  Porter's  Ala.  Rep.  59.     2  Porter,  Ala.  Rep.  449.     9  Porter,  649. 

The  common  law  prevails  in  Alabama.  Under  that  system  the  only  actions 
which  can  possibly  be  brought  against  a  party  for  the  recovery  of  peraonal 
property,  are  trespass,  trover  and  detinue.  These  actions  are,  by  the  atatute  of 
Alabama,  all  barred  by  six  years.     Clay's  Dig.  326,  §  78. 

The  evidence  shows  that  Daphne,  the  mother  of  Sam,  passed  to  Baghy  after 
the  death  of  Mrs,  Yancey  in  1821.  This  must  have  been  about  twenty  years 
,  before  the  sale  of  Sam  to  the  present  plaintiff,  and  about  twenty -two  years 
before  the  time  that  Delane  stole  Sam  and  run  him  off  to  New  Orleana.  In 
order  to  avail  ouraelvea  of  prescriptwn,  it  is  urged  upon  the  other  side,  &at  we 
show  ^^ Baghy  was  a  hand  fide  purchaser,  or  that  his  vendee  held  under  a  good 
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title.*'  We  cooteod  we  have  done  00.  We  have  shown  over  twenty-five  yean 
poosesaion  in  Baghy  and  his  vendee.  In  the  State  of  Alabama,  poaaeasion  of 
Blavea  and  of  al]  other  personal  properly  is  evidence  of  ownership.  Posaession, 
then,  is  the  evidence  of  title,  and  is  just  aa  good  as  a  notarialactor  deed  undersea]. 
If  it  be  alleged  that  Baghy  did  not  possess  as  ownerf  but  in  some  other  capacity, 
it  is  for  the  opposite  side  to  show  how  he  did  possess ;  otherwise  possession  alone 
is  sufficient  evidence  of  ownership.  It  is  not  true,  as  a  principle  of  law,  in  Ala- 
bama, that  to  enable  a  party  to  plead  prescription,  he  must  show  a  just  title. 
Clay*s  Dig.  255. 

But  it  is  said,  preacription  does  not  run  against  minors,  and  that  Delane  waa 
a  minor.  At  the  time  he  stole  the  slave  in  controversy  he  had  been  a  major  aix 
yeara. 

It  ia  urged  in  argument,  that  he  had  brought  suits  against  Baghy ^  for  some  of 
the  property  he  claimed  to  have  inherited  from  hia  mother.  There  is  no  legal  evi- 
dence of  any  suit  whatever,  and  no  evidence  at  all  of  any  suit  having  ever 
been  brought  for  5am,  who  had  been  in  the  possession  of  the  plaintiff  since 
1841.  We  are  not  informed  what  were  the  nature  of  the  suits  brought  against 
Baghy*  but  they  certainly  were  not  suits  brought  against  him  for  property 
which  he  hnd  long  since  alienated.  Whatever  the  suits  were,  they  were  all 
decided  against  Delane.  If  the  plea  of  prescription  cannot  avail  the  plaintiff 
against  the  pretensions  of  the  defendant,  founded  upon  Delane^s  title,  we  have 
still  another  objection  which  we  think  fatal. 

By  the  marriage  contract  between  Mrs.  Delane  and  Yancey  *  it  was  stipulated 
that  the  property  of  Mrs.  Delane  should  be  for  tlie  joint  use  and  benefit  of 
both  the  parties  during  their  lives,  and  for  the  use  and  benefit  of  the  aurvivor 
during  his  or  her  life :  and  upon  the  death  of  the  survivor,  the  property  was  to 
be  divided  equally  amongst  all  the  children  of  Mrs  Delane,  as  well  those  by  her 
fi>rmer  marriage  as  the  issue  of  the  contemplated  one.  It  was  further  stipu- 
lated, that  neiUier  should  have  the  liberty  of  selling  the  property  without  the  con- 
sent of  the  other.  In  consequence  of  their  having  reserved  the  right  to  sell  the 
property,  no  immediate  rights  were  vested  in  the  children.  It  was,  under  the 
law  of  Louisiana,  a  mere  donation  de  eo  quod  superrerity  and  was  void  both  aa  to 
donor,  donee  and  inatituted  heir.  C.  C.  1507.  The  legal  consequence  was,  that 
the  marriage  contract  waa  a  nullity,  and  Mrs.  Delane  remained  the  absolute 
owner  of  the  properly  at  the  time  of  her  marriage ;  upon  the  happening  of 
which  event,  by  the  common  law  which  prevails  in  South  Carolina,  the  husband 
became  the  absolute  owner.  He  consequently  had  the  right  to  dispose  of  it  by 
a  good  title.  The  same  results  follow  from  the  common  law  and  the  statutes  of 
Alabama.  Estates  in  remainder  are  good  at  common  law.  But  to  constitute  a 
valid  remainder,  the  requisites  of  the  Louisiana  law  in  regard  to  usufructuaries 
and  legal  owners  are  to  be  observed.  The  legal  title  must  be  somewhere.  2 
Blackstone's  Com.  chap.  11,  p.  164  el  seq.,  old  paging. 

Tlie  reservation  made  in  the  marriage  contract,  of  the  right  to  sell  the  property, 
was  inconsistent  with  the  three  requisites  of  a  valid  remainder,  as  laid  down  by 
Blackstone.  If  after  marriage  they  possessed  the  right  to  sell,  they  possessed 
the  right  to  give  a  good  title.  If  they  could  do  these  things,  they  were  absolute 
owners,  and  so  were  made  by  the  very  terms  of  the  marriage  contract.  By  it 
the  whole  properly  was  conveyed  to  them,  and  there  could  not  possibly  exist  a 
remainder.  But  even  if  they  djd  not  chose  to  sell,  they  might  have  done  so ; 
and  an  estate  at  will  is  not  sufficient  to  support  a  remainder.  By  the  terms  of 
the  marriage  contract,  no  estate  vested  eo  instanti  in  the  children  ;  it  therefore 
did  not  create  a  valid  remainder.  The  limitation  made  by  Mrs.  Delane,  that  the 
property  after  the  death  of  the  survivor  was  to  go  to  the  heirs  of  her  body, 
created  what  at  common  law  is  styled  a  fee  tail.  She  and  her  husband  pos- 
sessed an  eatate  in  fee  tail ;  so  did  he  af^er  her  death.  2  Black.  Com.,  b.  2,  c. 
7,  p.  110.  Now,  in  such  caaes,  the  atatute  of  Alabama  abolishing  the  entailing  of 
estates,  declares  that  the  person  so  holding  the  estate  shall  be  declared  the  abso- 
lute owner.  Clay's  Dig.  157,  §  37.  An  exception  is  made  in  the  statute  with 
regard  to  landa,  but  none  as  to  slaves.  If  the  estate  created  by  the  marriage 
contract  was  absolute  in  Mrs.  Yancey,  it  became  Yancey^s  by  virtue  of  the 
marriage.  The  attempt  of  Mrs.  Yancey  to  tie  up  her  property,  and  at  the 
aame  time  to  have  it  untied,  operated  its  own  defeat ;  as  often  happens  when 
persons  graap  at  too  much :  they  bse  all. 

But  independent  of  the  statute  of  Alabama,  slaves,  which  are  personal  property 
thare,  cannot  be  entailed.    2  Black.  Com.,  c.  7,  p«  113,  oM  paging. 
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It  evidentiy  wts  intended  by  die  marriage  eootmct,  to  vest  a  remainder  in  the 
children.  If  the  conveyance  be  valid  in  form,  to  give  it  effect  against  third  per- 
sons in  Alabama,  it  must  have  been  recorded.  This  is  clearly  shown  by  the 
following  extract  from  the  statutes  of  that  State:  **  And  in  like  manner,  where 
any  loan  of  goods  and  chatties  shall  be  pretended  to  have  been  made  to  any  per- 
son with  whom,  or  those  claiming  under  him,  possession  shall  have  remained  by 
the  space  of  three  years,  without  demand  made  and  pursued  by  due  course  ef 
law  on  the  part  of  the  pretended  lender ;  or  where  any  reservation  or  limitation 
shall  be  pretended  to  have  been  made  of  a  use  or  property,  by  way  of  conditioa, 
reversion,  remainder,  or  otherwise,  in  goods  and  chattels,  the  possession  whereof 
shall  have  remained  in  another,  as  aforesaid,  the  same  shall  be  taken  as  to  the 
creditors  and  purchasers,  of  the  persons  aforesaid  so  remaining  in  possession,  to 
be  fraudulent  within  this  act;  aiKl  that  the  absolute  property  is  with  the  posses- 
sion, unless  such  loan,  reservation  or  limitation  of  use  or  property,  were 
declared  by  will  or  by  deed,  in  writing,  proved  and  recorded,  as  aforesaid.'* 
Clay's  Dig.  255. 

There  is  no  evidence  that  the  marriage  contract,  which  created  these  remain- 
ders to  the  children,  was  ever  recorded  in  Alabama.  Clay's  Dig.  255,  §  2, 4, 5. 
On  the  other  hand  the  evidence  shows  that  Yancey^  from  whom  Baghy  pur- 
chased Daphne^  the  mother  of  the  slave  in  controversy,  was  in  possession  of 
her  at  the  date  of  the  purchase.  Bagby*s  title  as  purchaser  was  protected  by 
the  above  statute. 

If  it  be  denied  that  he  was  a  purchaser,  we  have  shown  that  he  was,  by  the 
presumption  arising  from  the  mere  fact  of  possession.  How  otherwise  conM 
he  have  obtained  Daphne  from  Yancey  ?  He  must  have  acquired  her  either  by 
gift  or  purchase.  No  one  is  presumed  to  give.  It  therefore  follows,  that  Yancey 
sold  the  slave  to  Baghy ^  and  did  not  pass  her  to  him  by  way  of  donation. 

We  have  thus  endeavored  to  show,  that  the  defendant  cannot  defeat  our  clahn 
by  means  of  the  pretended  marriage  contract.  If  in  this  we  have  been  unsuc- 
cessful, let  us  examine  that  contract,  and  ascertain  the  rights  of  Delane^  as 
determined  by  it.  After  the  death  of  the  survivor,  the  property  was  to  be 
divided  equally  between  the  children.  Hamilton  testifi^es  there  were  three  chil- 
dren, Delane  and  his  two  sisters.  Whether  the  sisters  were  bom  of  the  first  or 
second  marriage  does  not  appear.  If  they  were  born  of  the  second  manriage, 
they  were  the  heirs  of  Yancey^  their  father,  and  were  bound  to  warrant  his 
acts.  Baghy  and  his  vendors  would  have  recourse  upon  them  as  warranton, 
in  case  of  eviction  from  the  property.  Under  such  circumstances  they  could 
not  recover.  As  the  defendsnt  has  set  up  Delane" »  title,  it  was  bis  duty  to  have 
shown  affirmatively  everything  necessary  to  establish  that  title.  He  therefore 
should  have  shown  that  the  sisters  not  only  had  the  right  to  sue  for  and  recover 
the  property,  but  also  that  they  had  in  some  legal  manner  transferred  their  rights 
to  'Delane.     Neither  of  which  requisites  have  been  complied  with. 

Delane's  interest  in  the  property  was  but  one  undivided  third.  He  could  not 
convey  a  greater  interest  than  he  himself  possessed.  Consequently,  the  defen- 
dant, if  given  the  full  benefit  of  the  marriage  contract,  as  contended  for  by  him, 
has  a  title  for  only  one  third  undivided  interest  in  the  slave.  This  is  the  utmost 
he  can  be  allowed,  and  the  plaintiff  must  recover  the  other  two  thirds. 

The  defendant  claims,  in  his  answer,  tlie  return  of  the  price  given  by  him  for 
the  slave,  in  case  he  be  evicted. 

C.  C.  art.  3473,  under  which  the  pretension  was  set  up,  does  not  apply  te 
immovables.  Although  slaves  are  personal  property  in  Alabama,  they  are 
regarded  as  real  property  here,  and  the  rights  of  the  defendant  under  his  pur- 
chase must  be  tested  by  our  law.  Consequently,  he  is  not  entitled  to  recover 
from  the  plaintiff  the  price  given  by  him.  C.  C.  2427,  2134,  2135.  Besides, 
the  circumstances  attending  the  sale  were  such  as  should  have  put  the  defen- 
dant on  his  guard.  He  did  not  give  one  half  of  the  value  of  the  slave.  He  is 
not  therefore  a  hcndfide  purchaser. 

M.  Grivot  and  C  Roaelitis^  for  defendant,  contended :  This  is  a  petitory 
action,  brought  by  plaintiff,  to  recover  from  defendant  a  slave  named  iSam,  whom 
he  alleges  he  purchased  from  A,  P.  Baghyy  in  April,  1841,  and  was  run  off 
from  him  about  two  and  a  half  years  after.  Defendant  denies  title  in  plaintiff 
or  Baghy,  his  vendor;  alleges  title  in  one  Patrick  H,  Delane,  from  whom  he 
purchased  on  the  3d  November,  1643,  by  act  before  O.  It  Stringer,  notary, 
l^hat  Delane  inherited  Sam  from  his  motner,  Ann  W,  Delane,  He  calla  i>«- 
lane,  and  Beard  and  BickardMni  In  warranty.    The  plaintiff  must  take  out  hin 
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title,  or  the  defendant  is  diachmed.    What  title  does  plaintiflf  show  in  himself;      Fribbmh 
or  his  vendor,  A.  P.  Baghy  1    He  produces  a  receipt  for  $600,  for  the  price        irwih. 
of  a  slave  named  Sam^  and  shows  by  the  testimony  of  G,  B.  Frierson^  W,  W, 
Friersant  and  others,  possession  for  a  number  of  years.    He  has  not,  by  any 
evidence  whatever,  attempted  to  show  how,  and  in  what  manner,  and  from 
whom  Baghy  became  possessed  of  Sam  or  his  mother  Daphne*    The  defen- 
dant, on  the  other  hand,  proves  that  in  1816,  Mrs,  Ann  Wood  Delane^  the  mo^ 
ther  of  his  vendor,  P.  H.  Dtlanti  was  the  owner  of  Daphne,  the  mother  of 
SaMy  recognized  in  a  deed  or  contract  of  marriage  entered  into  between  her 
and  one  John  Yancey,  in  Aichland  district.  South  €aro]inar  and  duly  recorded  in 
the  office  of  the  Secretary  of  State  of  that  commonwealth ;  Wherein  it  is    ^ 
acknowledged  that  this  slave  is  her  property ;    that  Yancey  cannot  sell  the  same 
without  her  consent ;  nor  is  it  subject  to  his  debts  or  liabUities ;  that,  in  case  of 
the  deatjh  of  either  party,  the  survivor  shaU  have  the  possession  or  usufruct^ 
during  his  or  her  natural  life  only. 

We  show  a  good  and  valid  title :  Mrs.  Delane,  owner  of  Daphne,  in  1816, 
had  not  parted  with  title  or  possession  to  said  slave,  up  to  the  time  of  her  death. 
In  1837,  P.  if.  Delane  became  of  agOf  in  1841-'42,  he  laid  his  clum  to  the 
slaves,  which  his  mother  had  possessed,  and  which,  during  his  minority,  Baghy 
had  taken  into  his  charge.  In  1843,  August  or  September,  he  took  Sam  inte 
his  custody.  He  was  charged  and  accused  by  the  plaintiff,  Frierson,  with  steal- 
ing this  slave.  He  was  arrested  and  brought  before  several  magistrates,  but 
was  always  acquitted.  Not  content  with  these  persecutions,  Frierson,  the 
plaintiff,  who  has  been  highly  &vored  by  nature,  in  being  at  the  time  auditor  of 
public  accounts,  induced  a  presentment  before  the  grand  jury  of  Tuscaloosa 
county ;  an  indictment  was  framed^  and  a  true  bill  found  against  Delane  for 
larceny  of  this  slave  Sam.  Delane  was  put  upon  his  trial;  great  efforts  were 
made  to  convict  him.  Frierson,  the  auditor  of  public  accounts,  Wm.  Qarrettj 
the  treasurer,  were  the  witnesses.  All  the  wealth  and  power  of  the  State  was 
brought  in  support  of  the  accusation ;  even  the  high-sounding  titles  of  senator, 
governor,  ambassador  to  Russia,  Baghy,  were  not  omitted,  to  crush  the  poor 
Delane.  But  truth  prevailed ;  and  Delane  was  declared  inaocent — not 
guilty  ! 

We  now  state  to  this  court,  that  there  is  no  plea  of  Kroitataon  or  prescription 
set  up  in  the  pleadings.  This  plea,  if  made,  must  be  pleaded  speciaUy ;  in  no 
part  of  the  record  is  it  to  be  found ;  therefore  this  court  cannot  take  it  into  con-  , 

sideratjon.  But  admitting  that  it  is  made,  is  it  sustained  by  the  facts  and  the 
law  as  they  are  presented  7  The  statute  kw  of  limitations,  and  particulariy 
that  of  Alabama,  relied  on  by  plaintiff,  is  a  law  applicable  only  to  the  remedies ; 
it  vests  no  ownership  on  the  property  ;  it  deprives  one  from  the  recovery  of  the 
possession,  after  a  lapse  of  six  years,  but  if  that  possession  is  regained  by  the 
owner,  his  title  is  not  divested.  The  case  of  Brook  v.  Jenkins,  is  a  case  diffe- 
rent from  this.  The  defendant  produced  his  title  firom  various  persons  and 
possessions  under  those  titles  derived  from  the  plaintiff's  mother.  The  sta- 
tute of  South  Carolina  vested  ownership,  with  such  titles  in  the  posses- 
sor, for  the  possession  was  hand  fide.  So  with  ns,  one  holding  property  in 
good  faith,  with  a  title  translative  of  property^  can  maintain  prescription.  But 
a  defective  title,  or  no  title,  will  not  maintain  the  plea  of  prescription,  unless  it 
be  that  of  thirty  years.  Statute  laws  of  limitations  being  only  applicable  to  the 
remedies,  are  to  be  eonstmed  solely  by  the  lex  fori.  They  never  were  intended 
to  vest  a  title  to  property  as  good  against  aU  the  world ;  such  a  plea  might  have 
been  sustained  in  Alabama,  but  out  of  it,  as  against  a  title,  never.  If  this  statute 
of  limitations  is  invoked  by  plaintiff,  he  must  show  clearly,  that  he  comes  within 
the  provisions  of  the  statute. 

The  judgment  of  the  court  was  pronounced  by 

EusTis,  C.  J.  This  is  an  action  brought  by  the  plaintiff  to  recover  from  the 
defendant,  PtUrick  Irunn,  a  slave  named  Sam,  and  for  the  value  of  the  services 
of  the  slave  irom  the  time  of  judicial  demand.  There  was  judgment  in  the 
oonit  below  for  the  plaintiff,  and  the  defendant  has  appealed.  The  case  has 
already  been  before  this  court,  and  was  reported  in  4th  Ann.  277,  and  was 
remanded  for  the  admission  of  certain  testimony,  and  was  tried  before  a  jury, 
who  found  a  verdict  for  the  plaintiff.  A  new  trial  was  granted  for  a  cause, 
independent  of  the  merits  of  the  case,  between  the  plaintiff  and  defendant. 
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The  cause  wis  agun  anlmiittad  to  the  court,  which  rBodcred  a  jadgmeivt  from 
which  rfaii  appeal  waa  taken.  It  appean,  that  in  1843,  P.  H.  Ddane  took  the 
akve  from  the  poaaeaeion  of  the  plaintiff,  without  the  consent  of  die  latter,  and 
ran  him  off  from  Alahama,  where  the  plaintiff  reaided,  to  this  citj,  where  he 
waa  aold  at  auction,  and  purchaaed  by  the  defendant^  Irwin,  Ddane  wee 
charged  by  the  jMntiff  with  stealing  thia  ahve ;  the  grand  jury  of  Tuacalonee 
county  found  a  biO  againat  him  finr  die  larceny  of  thia  alave.  On  the  trial* 
DeUine  was  acquitted.  We  have  always  diaconntenanced  the  practice,  upon 
which  we  have  been  frequently  called  to  act,  of  bringing  slavee  to  this  State  Ibr 
the  purpose  of  defeating  the  rights  of  property  in  them,  existing  under  the 
laws  of  the  Stato  finom  which  they  are  taken ;  and  in  the  preaent  caae,  we  afaaB 
consider  the  rights  of  the  plaintiff,  and  of  the  defendant,  who  stands  in  the 
shoes  of  Delane  to  the  slave  in  question,  under  the  laws  of  Alabama,  as  we  hmve 
been  enabled  to  understand  them.  The  slave  was  bom  in  the  poaaesrioD  of 
the  plaintiff*s  vendor.  A.  P.  Baghy,  of  Alabama,  who  came  into  possesBioD  of 
the  mother,  some  time  in  1821.  The  possession  of  the  plaintifl^s  vendor  and 
his  own,  exceed  the  term  of  twenty  years,  including  that  of  the  mother  and 
the  son.  We  understand,  that  by  the  laws  of  Aiahj^ma^  slaves  are  personal 
property,  and  that  they  may  be  transferred  like  any  other  personal  properly, 
by  delivery,  and  that  the  actions  at  law,  by  which  a  slare  can  be  recovered  by 
his  owners,  are  barred  by  the  torm  of  six  years.  The  defendant  sets  up  the 
minority  of  Delane  during  the  time  of  the  adverse  possession  of  the  aluve. 
This  fact,  if  established,  would,  undoubtedly,  suspend  the  operations  of  the  statute 
of  limitations  of  Alabama.  It  is  incumbent  on  the  defendant  to  estabhsh.  this 
ftct  affirmatively.  This  has  not  been  done,  and  it  does  not  appear  that  the  nu- 
nority  of  Delane  extended  to  any  portion  of  the  six  years  preceding  the  date  of 
the  inveiglement,  and  wrongful  taking  possession  of  the  slave  by  him  in  1843. 
We  understand  that  the  possession  of  the  slave  for  a  sufficient  time  to  bar  all 
actions  for  his  recovery,  as  constituting  a  tide,  under  the  jurisprudence  of  Ala- 
bama. In  the  Stato  of  Kentucky,  in  which  we  have  decisions,  under  a  statute 
of  limitations'  similar  to  that  of  Alabama,  we  find  it  is  held,  where  a  par^  haa 
been  a  possessor  of  slaves  for  five  years,  he  becomes  thereby  vested  in  virtue 
of  the  statute  of  limitations,  with  such  a  right  as  to  enable  him  to  recover 
them  of  their  former  proprietor,  who  may  since  have  obtained  poasesoiou. 
Stanley  v.  HarU  5th  Littel  Reports,  281.  Thompson  v.  Caldwell^  3d  Lit.  Rep., 
136.     Cooke  v.  WiUon^  Littel,  Selected  cases,  436. 

From  the  best  judgment,  therefore,  we  can  form  of  a  jurisprudence  which  is 
not  our  own,  and  with  which  we  do  not  j>rofess  to  be  familiar,  the  slaTe,  under 
the  laws  of  Alabama,  would  be  the  property  of  the  plaintiff.  We  must  not  be 
understood  as  recognizing,  in  any  manner  the  titie  of  Delane  to  the  slave  at 
any  time,  as  we  have  seen  he  was  bom  in  the  possession  of  Baghy,  The  plain- 
tiff claims  title  in  the  slave,  by  rirtue  of  his  heirship  to  his  deceased  mother, 
(who  was  the  owner  of  the  slave  Daphne^  tiie  mother  of  the  slave  in  dispute,) 
under  a  certain  marriage  contract  made  in  the  State  of  South  Carolina,  in  1616, 
between  her  and  John  Yancey^  her  husband.  This  marriage  contract  was  not 
recorded  in  the  State  of  Alabama,  to  which  the  parties  afterwards  rmnoved,  nor 
does  it  appear  to  have  been  property  recorded,  under  the  laws  of  South  GaroGna, 
or  that  the  titie  in  the  slaves,  which,  we  observe,  are  movable  property  hy  the 
laws  of  South  Carolina  and  Alabama,  can  be  maintained  against  a  third  penoo 
in  possession,  under  the  circumstances  of  this  case.    It  is  a  principle  of  tibe 
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cml  law,  that  there  are  no  presamptbna  in  fiivor  of  a  spoliator,  and  we  find  no  Frisr«o« 
ground  on  which  the  judgment  of  the  district  court  can  be  reyersed.    It  is       lawui. 
therefore  affirmed,  with  costs. 


m^^»^<^^t^^^<^l^>^^<^^^^^^^^^^^t^^^^^>^i^>i^>^^^S^V^f^**>,^^>^>t^^^^'^^ 


Samb  Gasb-~On  an  Application  for  Rs-HBARiNa. 

The  objeet  of  plea^g  ii  notice  to  the  opposite  party ;  and  when  the  defendant  ia  apprized 
by  the  proceedinga  and  evidence,  that  the  plaintiff  relies  apon  prescription  to  establish 
his  right  to  a  slavey  which  he  aUeges  had  been  felonioasly  taken  from  him,  the  defendant 
cannot  object  that  the  plea  of  prescription  has  not  been  specially  pleaded. 

THE  judgment  of  the  court,  on  a  re-hearing,  {Eiutist  C.  J.  being  absent,) 
was  pronounced  hj 

SLinsLL,  J.  The  defendant  has  applied  for  a  re-hearing,  contending  that 
the  court  eired  in  sustaining  the  plaintiff's  title  on  the  ground  of  prescription. 
Courts,  it  is  said,  cannot  supply  the  plea  of  prescription,  and  the  plaintiff  has  not 
pleaded  it.  It  is  true,  that  the  plaintiff  has  not  specially  set  up  prescription  in 
his  petition.  But  if  it  be  conceded,  under  the  general  rules  of  pleading,  that 
in  alleging  his  ownership  of  the  slave,  it  was  necessary  for  him  to  plead  specially 
an  acquisition  of  title  by  prescription,  in  order  to  avail  himself  of  it,  it  is  neces* 
sary  to  inquire,  whether,  under  the  circumstances  of  this  case,  the  defendant 
can  be  now  permitted  to  raise  the  objection. 

The  object  of  pleading  is  notice  to  the  opposite  party,  so  that  he  shall  not  be 
taken  by  surprise  on  the  trial  of  the  cause.  He'nce,  it  was  rightly  held,  in 
Ory  T.  Winter,  that,  if  it  appears  from  the  circumstances  attending  the  progress 
of  the  cause  in  the  court  below,  that,  in  point  of  fact,  the  phuntiff  was  not 
surprised,  but  had  ample  information  of  the  grounds  on  which  the  defendant 
claimed  a  deduction  from  the  plaintiff's  demand,  the  defendant  ought  not  to  lose 
his  claim,  or  be  turned  round  to  litigate  it  in  another  action.  It  is  most  concla- 
sivdy  shown,  said  the  court,  by  the  fiict  of  taking  depositions  to  support  the 
defence,  long  before  the  trial,  at  the  taking  of  which  the  plaintiff,  by  his  counsel 
attended,  tiiat  he  was  fully  apprized  of  the  grounds  on  which  the  defendants 
relied.    See  also  Ralsha  v.  Barclay,  6  M.  R.  650. 

Now,  what  are  the  circumstances  of  the  present  case  ?  In  his  petition,  the 
plaintiff  alleged  ownership,  by  purchase  from  Baghy  and  delivery,  and  that 
thereafter  the  slave  was  feloniously  taken  from  his  possession.  At  the  first 
trial  of  the  cause,  the  plaintiff  offered  in  evidence  portions  of  the  Alabama 
statute  of  limitations,  applicable  to  the  subject  matter  of  slaves,  which  are 
there  considered  personal  property.  To  their  admission  in  evidence  the  defen- 
dant objected;  not  on  the  ground  that  prescription  was  not  pleaded,  but 
simply  upon  the  ground  that  parts  of  a  statute  could  not  be  offered.  The 
objection  was  overruled  by  the  district  judge.  *\Vhen  the  cause  came  before 
us  on  the  former  appeal,  it  was  not  urged  that  the  subject  of  prescription  was 
not  before  us,  because  not  pleaded.  On  the  contrary,  we  find  the  learned 
counsel  for  the  defendant  then  using  the  foOowing  language :     **  The  law  of 
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Alabama,  iDtrodnced  in  evidence  by  plaintiff,  was  merely  for  the  purpose  of 
Buataining  the  preacription  of  Delane*s  rights.    In  order  that  this  plea  coiiJ4 
avail  him«  he  roust  prove  that  he  is  ^  bond  fide  pnrdiasM',  or  tlii^  his  veD^us 
held  under  as  good  title,  which  has  not  been  done."    The  cause  was  tried  again 
in  1849*    In  1847,  before  the  first  trial,  a  commission  was  taken  out  by  thfi 
plaintiff,  for  the  examination  of  witnesses  in  Alabama.    The  interrogatories  of 
the  plaintiff  were  directed  to  the  subject  of  possession.    The  cross- interroga- 
tories propounded  by  the  defendant  were  directed  to  the  requisites  of  preacfip-  - 
tion  an  that  State.     Under  them  the  possession  of  the  plaintiff's  vendor  'waa 
shown  on  the  one  fa^ijd,  iLod,  on  the  other  hand,  the  limitation  of  actions  for 
%he  recovery  of  slaves.    The  testimoi^  Ihus  taken  was  received  in  the  court 
bek>w  without  exception,  on  the  ground  that  prescription  was  not  pleaded. 
Under  these  circumstances,  we  are  of  opinion,  that  the  grounds  presented  §ar 
re-hearing,  is  untenable.    Some  other  matters  are  noticed  in  the  applicatioD| 
which  are  irrelevant  to  the  point  upon  wbic^  the  pase  tujpuo^, 
The  re-hearing  is  therefore  refused. 
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lioxjisA  A*  Lbq  et  al.  v.  Rebecca  FERansoN  et  al. 

The  rale  that  one  partner  cannot,  without  an  express  antfaorisation,  alienate  the  real  properly 
of  the  firm»  doea  not  apply  where  the  partner  who  has  signed  the  act  of  alienation,  or  his 
heiri,  yeek  to  recover  it  back. 

The  receiving,  by  a  partner,  of  a  pait  or  the  whole  of  the  proceeda  of  pippe^  ialienated 
without  aathority  by  another  co-partner,  it  a  ratification  of  the  sale. 

The  acceptance  of  a  release  of  a  deb>t  is  by  law  presumed. 

APPSAJ!^  from  the  Fifth  District  Court  of  New  Orleans,  Buchanan,  J. 
E.  Simon,  for  plaintiffs.    A*  I{ennen,  for  defeodaqts.    The  judgmenjt  of 
the  cpurt  was  pronopnced  bf 

Host,  J.  This  is  a  petitory  action.  There  was  judgment  in  fkvor  of  the 
plaintiffs  for  the  lapd,  ^nd  against  them  for  the  price  paid  by  the  defendapts. 
They  appealed. 

In  July,  1821,  an  act  of  sale  was  passed  before  Carlisle  Pollock,  notary  pub- 
lic, in  which  Thomas  Spencer  and  Charles  Lee,  commercial  partners,  trading 
under  the  firm  of  Spencer  S^  Lee,  are  represented  as  having  sold  the  land  in  con- 
troversy to  John  Brown  Sf  Co.,  for  the  consideration  of  $2000  paid  in  cash  at  the 
time  of  the  sale.  This  act  was  signed  by  Lee,  and  by  John  Brown,  for  ttm  firm 
of  John  Brown  Sf  Co^  but  was  not  signed  by  Spencer, 

On  the  same  day,  and  upon  the  same  sheet  of  paper,  another  act  was  passed 
before  the  same  notary,  by  John  Brown  Sf  Co,,  releasing  the  firm  of  Spencer  ^« 
Lee  from  certain  endorsements  on  notes  therein  specified,  renouncing  all  reooime 
against  them  for  the  same,  and  consenting  to  hold  the  makers  only  accountable  to 
ihem.  The  consideration  of  this  release  was  $2000,  the  price  paid  by  John 
Brown  if  Co.  for  the  land.  This  deed  does  not  contain  the  acceptance  of  Spen^ 
cer  Sf  Lee, 

In  1830,  John  Brown  surrendered  his  property  to  his  creditors,  and  did  not 
Include  the  land  acquired  from  Spencer  Sf  Lee  in  his  Schedule. 
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In  1831t  7%>ma3  Spencer  made  also  a  cessio  honorum.    His  snppoaed  half         ^^^ 
interest  in  the  land  was  sold  at  public  auction  by  the  syndic  of  his  creditors,  and     Ymmavaon. 
adjudicated  to  Charles  Lee. 

The  present  suit  is  instituted  by  the  heirs  of  Charles  Lee  against  the  heirs  of 
John  Brown^  who  claim  the  land  in  right  of  their  deceased  father.  The  ground 
upon  which  the  action  is  based  is,  that  the  sale  to  Brown,  not  having  been  signed 
by  Spencer,  was  incomplete,  and,  as  such,  not  binding  upon  Lee  or  his  heirs :  one 
partner  being  without  authority  as  such  to  alienate,  to  the  prejudice  of  the  other, 
real  property  owned  by  the  6rm.  The  plaintiffs  rely  in  support  of  these  grounds 
on  the  cases  of  Villeri  et  aU  ▼.  Brognier,  3  M.  R.  388  and  527 ;  CaMOfiT.  FuUon^ 
6  M.  R.  676.    3  M.  R.  627.     1  N.  S.  290.    3  L.  R.  497.     3  R.  R.  256. 

Without  expressing  any  opinion  on  the  doctrine,  that  until  all  the  parties  con- 
templated to  join  in  the  execution  of  a  contract  affix  their  names  to  it,  it  cannot 
be  enforced  against  any  of  them,  it  is  sufficient  to  say,  that  we  do  not  consider  it 
applicable  to  the  present  case. 

The  rule  that  one  partner  cannot,  without  an  express  authorization,  alienate  to 
the  prejudice  of  the  other  real  proper^  owned  by  the  firm,  was  settled  in  cases 
where  the  party  who  had  not  signed  the  deed  sought  to  recover  the  property 
alienated.  In  this  case  the  claim  is  made  by  the  heirs  of  the  party  who  sold  the 
land ;  who  received  for  the  firm  the  entire  consideration  of  the  sale,  and.  as  if  to 
dose  aU  inquiry  as  to  the  reali^  of  the  contract,  renounced  the  plea  de  non 
numeratd  pecunid.  We  consider  that  he  was  estopped  by  his  recitals  and 
ackowiedgments  in  the  deed,  and  that  if  his  heirs  were  permitted  to  gainsay  them, 
they  would  be  enabled  to  commit  a  fraud. 

Lee,  haying  received  the  whole  price,  was  bound,  so  far  as  it  lay  in  his  power, 
to  perfect  the  tide  of  Brovm  ;  and  when  he  acquired  the  title  of  Spencer  at  the 
syndic's  sale,  that  title  inured  to  the  benefit  of  his  vendee.    Stokes  v.  ShackU'* 
ford,  12  L.  R.  170.     1  Greenleaf,  EWdence,  §  22,  23,  24. 

The  counsel  for  the  plaintiflFs  contends  that  the  real  contract  entered  into 
between  Spencer  ^  Lee  and  John  Brown  Sf  Co.  was  not  a  sale  of  land,  but  con- 
sisted in  Spencer  8f  Lee^s  giving  to  Brown  Sf  Co.  the  tract  of  land  in  controversy, 
for  the  purpose  of  obtaining  from  them  a  release  or  discharge  from  their  endorse- 
ments on  the  notes  described  in  the  act  of  release.  If  it  be  so,  this  case  is  not 
to  be  distinguished  from  that  of  Thomas  v.  Scott,  3  R.  R.  256,  in  which  it  was 
correctly  held,  that  the  act  of  receiving  the  whole  or  a  part  of  the  proceeds  of 
property  by  a  partner,  when  it  had  been  alienated  by  the  other  without  autho- 
rity, amounts  to  a  ratification  of  the  sale,  and  will  preclude  the  partner  thus 
situated  from  disturbing  the  purchaser. 

It  is  urged  that  the  release  was  not  accepted ;  that  it  was  given  in  favor  of 
Spencer  Sf  Lee,  and  that  as  Spencer  had  not  signed  the  act  of  sale,  he  was  not 
discharged ;  that  the  transaction  was  incomplete  in  both  ways  and  the  act  of 
release  could  not  be  more  binding  than  the  act  of  sale,  both  forming  but  one 
transaction  between  the  same  parties,  for  the  same  object  and  vitiated  by  the 
same  defect*  to  wit,  the  want  of  consent  and  cooperation  of  Thomas  Spencer. 

The  fiicts  alleged  do  not  show  that  Spencer  8f  Lee  did  not  have  the  benefit  of 
the  release,  and,  at  this  distance  of  time,  we  will  presume  that  they  had.  If 
they  paid  the  endorsements  the  plaintiffs  should  have  shown  it  affirmatively. 
The  release  of  a  debt  need  not  be  accepted  expressly  by  the  debtor.  The  law 
presumes  the  acceptance,  and  it  cannot  be  revoked  by  the  creditor.     L.  C.  2197. 

For  the  reasons  assigned,  it  is  ordered,  that  the  judgment  in  this  case  be 
reversed,  and  that  there  be  judgment  in  favor  of  the  defendants,  with  costs  in 
both  courts. 
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Samb  Case — On  a  Rb-hbaring. 

THE  judgmoDt  of  the  court,  on  a  re-hearing,  was  proDonnced  by 
Slidell,  J.     Upon  further  reflection,  the  court  being  of  the  opinion  timt 
the  ends  of  justice  will  probably  be  promoted  by  remanding  this  cause  for  a  new 
trial  and  farther  evidence. 

It  is  therefore  decreed,  that  the  former  decree  rendered  by  this  court  in  this 
cause  be  set  aside,  and  that  this  cause  be  remanded  for  further  proceediiigB 
according  to  law ;  the  appellees  paying  the  costs  of  this  appeal. 


H.  B.  Kblly  v.  James  P.  Gilly. 

Under  the  Conatitntion  uid  laws  of  the  State,  the  appointment  of  a  notary  ii  tot  toar  yean, 
and  tiie  penon  appointed  has  the  rig^ht  to  hold  Uie  office  for  that  term. 

APPE^  from  the  Fifth  District  Court  of  New  Orleans,  Buchanan^  J. 
G.  Schmidtt  for  plaintiff.     Micou^   for  defendant.     JEustis,    C.    J.    being 
absent  the  judges  of  the  court  delivered  their  opinions  seriatim. 

pRKSTON,  J.  H,  B,  Kelly,  JEag.  allleges  that  he  has  been  appointed  a  notary 
public  of  the  city  of  New  Orleans  in  the  place  of  James  P.  Gilly,  whose  term 
of  ofiice  has  expired,  and  prays  a  writ  of  mandamus  to  compel  the  latter  to  deliver 
to  him  the  records  of  his  office.  CrUly  alleges  that  his  term  of  office  has  not 
expired. 

He  shows  a  commission  from  the  governor  to  fill  the  vacancy  which  occurred 
during  the  recess  of  the  Senate  by  the  resignation  of  iS.  W,  Waters,  dated  the 
4th  of  December,  1846.  He  was  nominated  by  the  governor  and,  with  the  advice 
and  consent  of  the  Senate,  appointed  at  the  ensuing  session  of  the  General 
Assembly,  as  appears  by  a  commission  issued  to  him,  dated  the  3d  of  May,  1847. 
This  is  the  usual  and  legal  mode  of  filling  vacancies  in  office,  uid  completing  the 
appointments  adopted  4)y  our  executive  and  Senate.  We  consider,  therefore, 
that  the  appointment  of  Crilly  tool^  place  on  the  4th  December,  1846,  that  the 
oath  taken  by  him  at  that  time  was  his  oath  of  office,  and  that  his  nomination  to 
the  Senate  and  confirmation,  was  the  constitutional  mode  of  completing  the 
appointment. 

The  governor  was  authorized,  by  the  act  of  1813,  to  appoint  as  many  notaries 
as  he  deemed  necessary.  The  office  was  held  during  good  behavior,  there  being 
no  term  limited  by  the  law.  The  Constitution  limited  the  duration  of  the  office 
to  four  years.  Every  person  appointed  a  notary  is,  therefore,  entitled  to  hold  the 
office  for  four  years  from  the  date  of  his  appointment.  « 

The  law  does  not  require  the  governor  to  fill  vacancies  as  to  the  office  of  notary 
public,  but  to  appoint  the  notaries  that  may  be  necessary.  It  has  been  usual, 
when  a  notary  dies  or  resigns,  for  the  governor  to  appoint  another  notary,  and 
give  him  charge  of  the  vacant  office  in  the  commission,  and  of  course  of  the 
records.     This  is  not  required  by  the  law ;  but  results  from  the  duty  of  the 
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governor,  as  the  supreme  execntiTe,  to  take  care  of  and  preserve  the  public        Kkt.lt 
property  and  records  where  the  laws  have  not  otherwise  provided.    The  records        Oillt. 
belong,  not  so  much  by  law  as  by  usage,  to  the  newly  appointed  notaiy,  and  he 
does  not  fill  the  unexpired  term  of  his  predecessor,  but  is  appointed  a  notaiy 
under  the  act  of  1813,  and,  by  the  Constitution,  is  entitled  to  hold  the  office  for 
four  years  from  the  date  of  his  appointment. 

I  am  of  opinion  that  James  P.  ChUly  was  duly  appointed  and  qualified  a  notary 
in  December,  1846,  and  entitled  to  hold  the  office  for  four  years  firom  the  date  of 
his  appointment,  and  that  his  term  of  office,  consequently,  has  not  expired. 

The  judgment  of  the  district  court  is  therefore  reversed,  and  the  petition  in 
this  case  dismissed  with  costs. 

RosT,  J.  I  agree  with  my  brethren  in  the  judgment  rendered,  but  I  am  of 
opinion  that  the  defendant  could  take  the  oath  at  any  time,  under  the  commission 
issued  in  his  favor  on  the  3d  of  May,  1847,  and  that  as  he  has  done  so  he  is 
entitled  to  hold  office  under  it  for  four  years.  It  appears  by  the  published  jour- 
nal of  the  secret  sessions  of  the  Senate,  that  the  plaintiff  was  nominated  and 
confirmed  in  place  of  the  defendant,  whose  commission  was  to  expire  on  the  3d 
of  May,  1851.  We  could  not  act  upon  that  fact  and  disregard  the  commission 
which  says  that  the  office  is  vacant;  but  I  am  satisfied,  aliunde,  that  there  will 
be  no  vacancy  before  that  time. 

It  is  therefore  decreed,  that  the  judgment  of  the  court  below  be  reversed,  and 
that  the  petition  of  the  relator  be  dismissed ;  the  costs  in  both  courts  to  be  paid 
by  the  relator. 

Slidell,  J.  I  concur  in  the  opinion  expressed  by  Judge  Preston,  that  the 
appointment  of  May,  1847,  was  understood  by  the  executive  and  the  appointee 
as  a  confirmation  of  the  appointment  of  December,  1846,  although  the  words 
•>as  successor  of  Waters,^^  or  **  in  place  of  Waters,  resigned,'*  are  not  contained 
in  the  appointment  first  mentioned.  I,  therefore,  consider  Oilly  as  holding  under 
an  appointment  dating  from  the  4th  day  of  December,  1846. 

For  the  purposes  of  the  present  case,  I  consider  the  omission  of  Oilly  to  take 
a  new  oath  upon  receiving  the  second  commission  immaterial. 

By  the  act  of  1813,  the  office  of  notary  was  to  be  held  during  good  behavior. 
By  the  operation  of  the  96th  article  of  the  Constitution,  and  in  the  absence  of 
any  legislation  fixing  a  shorter  term,  the  term  of  the  office  of  notary  is  one  of 
four  years,  and  he  is  not  in  my  opinion  removable  by  the  executive. 

The  governor  has  by  law  the  power  of  appointing  notaries,  and  no  precise  time 
being  assigned  for  the  conunencement  and  termination  of  the  office,  the  time 
from  which  the  constitutional  term  of  four  years  commences  to  run  is,  in  my 
opinion,  the  date  of  the  commission. 

In  Bry  v.  Woodruffy  the  office  involved  was  that  of  president  of  the  board  of 
public  works.  The  appointment  was  required  by  the  statute  to  be  made  bien- 
nially. So  in  the  case  of  judges,  under  our  present  Constitution,  definite  periods 
are  established  for  the  beginning  and  end  of  each  term  of  office ;  and  any  exer- 
cise of  the  appointing  power  between  those  periods  would  be  for  the  unexpired 
terms.  Thus,  the  judge  who  succeeded  Judge  King  on  this  bench,  received  a 
commission  for  the  unexpired  term  of  Judge  King,  and  then  a  commission  for 
eight  years,  dating  from  the  expiration  of  Judge  King's  term.  See  also  act  of 
Februaiy  11, 1825.  But  where  no  precise  time  for  the  beginning  and  terrainatioQ 
of  an  office  is  fixed,  the  officer,  I  think,  takes  the  office  not  for  the  unexpired 
term  of  his  predecessor,  but  for  the  constitutional  or  legal  term  of  the  office, 
dating  from  his  appointmenL 
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Kbi.lt  The  execiitive  did  doI  appoint  GUly  ibr  the  unexpired  term  of  Waiers  who 

OiLLT.  resigned.  The  expreaaion  **  in  pltce  of  Waters  who  bes  resigoed,**  I  oonceive  to 
be  a  designation  of  6t/iy  aa  the  penon  who  was  to  take  the  official  reconk  of 
Waters.    I  refer,  npon  this  matter,  to  the  remaita  of  Judge  Preston. 

I  therefore  condadethat  the  term  of  CriUy  has  not  expired.  The  oommisHta 
of  Kelly  issued  npon  a  mistake  as  to  Oilly^s  tenure,  and  is,  in  my  opinion,  tot 
the  present,  at  least,  inopeiatiTe  against  Cfilly. 

I  am  of  opinion  that  the  judgment  sbonM  be  rerened,  and  the  proceeding  dis- 
missed at  the  eosis  of  the  relatcn'. 


Lewis  Ruffner  v.  T.  Bbllsntdbr  et  al. 

Id  s  eollWioo  between  ft  stetmbcwt  and  ft  flatbost,  tbe  preimnptioiii  are  agaiaat  the 

APPEAL  from  tbe  Fourth  District  Court  of  New  Orleans,  Stratobridge^  J. 
R,  MoUt  for  plaintiff.    L.  HurUtm^  for  defendants.    The  judgment  of  the 
court  {Eustist  C.  J-  being  absent)  was  pronounced  by 

SuDKU^  J.  This  is  a  claim  of  damages  for  the  loss  of  a  flatboat  and  its  cargO) 
alleged  to  ha?e  been  sunk  by  the  steamer  James  Dick,  in  the  Ohio  riTer,  in  s 
collision  attributable  solely  to  the  £iult  of  the  officers  and  crew  of  the  steamer. 
There  was  a  verdict  and  judgment  for  plaintiff^  and  the  owners  of  the  steamer 
have  appealed. 

This  case,  like  sll  other  suits  of  this  sort  which  have  come  under  our  observa- 
tion, presents  a  conflict  of  evidence.  In  such  cases,  as  we  said  in  Myers  ▼• 
Pcrryt  the  verdict  of  a  jury  is  entitled  to  great  consideration,  and  should  not  be 
disturbed  unless  for  manifest  error. 

We  have  carefully  considered  the  evidence,  and  are  of  opinion  that  the  veidict 
ought  not  to  be  disturbed.  It  must  be  conceded  in  the  outset  of  such  an  inves- 
tigation, that  the  probabilities  on  the  score  of  fault  are  against  a  steamer  which, 
while  descending  a  river,  with  its  means  of  k>comotion  at  command,  comee  in  con- 
tact with  a  craft  lying  moored  at  the  shore.  Some  unexpected  accident  or  violenos 
might  in  such  a  case,  it  is  true,  deprjve  the  steamer's  crew  of  the  power  of  con- 
trolling her  direction.  But  was  there  any  thing  of  this  sort  in  the  present  case  ! 
The  steamer,  it  seems,  had  occasion  to  take  in  a  passenger  at  a  town  near  wluch 
the  flatboat  was  moored ;  and  it  appears  that  there  was,  at  the  time,  a  strong  but 
not  violent,  wind  blowing  towards  the  town ;  and  there  was  also  a  current  setting 
in  that  direction.  These  causes,  if  uuopposed  by  skilful  use  of  the  power  which 
the  steamer  possessed,  would  necessarily  carry  her  towards  the  shore,  and  bring 
her  into  collision  with  boats  lying  there.  But  this,  on  the  other  hand,  mi|^ 
have  been  avoided  by  backing  and  a  judicious  management  of  Ae  helm.  It 
was  not  one  of  those  cases  of  sudden  and  overpowering  force  against  wfaic^ 
reasonable  prudence  and  exertion  are  unavailing ;  and  we  feel  bound  to  condndet 
that  under  all  the  circumstances,  there  was  a  want,  on  the  steamer's  part,  of 
due  vigilance  and  skill. 

There  was  an  effort  to  show  that  the  flatboat  was  moored  at  an  improper 
place  and  in  an  improper  manner.  The  evidence  on  this  point  is  eonflictliig  ; 
but  after  carefully  reviewing  it,  add  giving  a  reasonable  weight  to  the  verdict  of 
the  jury,  we  are  unable  to  say  that  the  plaintiff  can  be  considered  as  having 
contributed  by  his  own  fault  to  the  disaster. 

The  judgment  of  the  district  court  is  therefore  affirmed,  with  costs. 


NEW  ORLEANS,  JUNE,  1850.  537 


Dbnis  Cronan  V*  Municipality  No.  Onb. 

Where  the  MnnicipaJity  No.  One  contracta  with  a  paver,  that  he  ahall  be  paid  a  portioii  of 
the  price,  by  the  proprietors  of  the  property  fronting  on  the  pavement,  and  tboao  proprie- 
tor! refose  or  neglect  to  make  the  payment,  the  Municipality  is  boond  for  the  amoant 
atipulated  to  be  paid  by  the  contract 

APPEAL  from  the  Second  District  Court  of  New  Orleans,  Lta,  J.    The 
judgment  of  the  district  court  was  as  follows : 
**Thi8  is  a  suit  brought  for  the  paving  done  according  to  contract  with  Muni- 
cipality No.  One.     There  is  no  dispute  about  the  work  itself,  or  the  amount  due 
for  it,  it  having  been  accepted  by  the  surveyor  of  the  municipality,  as  having 
been  executed  according  to  contract.     According  to  the  terms  of  the  contract, 
the  paving  done  by  plaintiff  was  to  be  paid  for  as  follows  :     *The  portion  to  be 
paid  by  Municipality  No.  One,  in  notes  of  said  Municipality,  at  five  years, 
bearing  five  per  cent  interest  per  annum ;  and  for  the  remaining  poition  the  said 
Cronan  shall  receive  the  hereinafter  described  notes  from  the  property  holders 
in  front  of  said  paving.    The  said    property  holders  shall   be  allowed  twelve 
months  for  the  payment  of  their  one-third  proportion  on  the  cost  price  of  said 
paving,  and  shall  furnish  their  notes  therefor,  with  good  and  sufficient  security.* 
The  municipality  stipulates  for  the  right  to  retain  one-tenth  part  of  the  whole 
sum,  to  be  paid  on  the  completion  of  the  said  work,  as  a  guarantee  for  its  sound- 
ness and  solidity  during  one  year  from  the  time  of  its  delivery; /Said  tenth  part 
to  be  paid  at  the  expiration  of  the  year  aforesaid.    The  amicable  demand  and 
refusal  of  payment  is  admitted  by  both  deCeodants.    The  ordioHDces  of  the 
municipality  authorizing  the  contract,  and  establishing  the  modes  of  payment,  as 
set  forth  in  the  petition,  are  in  evidence.     The  plaintiflfs  now  claim  the  one-third 
proportion  of  tlie  price  of  the  paving  done  on  the  Canal  Carondelet.     The  muBt- 
cipality  alleges  that  it  has  settled  with  plaintifif  all  claims  due  under  the  con- 
tract.   That  the  Orleans  Navigation  Company  is  owner  of  the  property  fronting 
on  the  street  paved,  and  is  the  only  party  liable  under  the  contract,  and  accord- 
ing to  law ;  and  prays  that  said  Navigation  Company  be  called  in  warranty. 
The  Navigatran  Company  denies  that  said  Company  is  owner  of  any  propeity 
on  the  street  paved,  which,  under  existing  laws,  can  be  taxed  for  paving.     It 
appears  to  me,  that,  under  the  pleadings  and  evidence,  but  two  questions  are 
presented  to  the  couit  for  its  decision.     1st.  Is  the  Navigation  Company  the 
owner  of  property  on  the  street  paved  ?     If  it  is  not,  is  the  municipality  liable 
for  the  amount  ?     On  the  first  point,  no  evidence  has  been  oflfered ;  the  owner- 
ship of  the  property  by  the  Company  is  expressly  put  at  issue,  and  it  has  not 
been  proved.     No  judgment,  therefore,  can  be  rendered  against  the  Company. 
But,  secondly,  is  the  municipality  liable  ?     Can  they  sht^ker  themselves  under 
the  stipulation  in  the  contract,  that  plaintiff  should  receive  in  payment  the  notes 
of  property  holders  in  front  of  said  paving?     I  think  not.     Plaintifif  contracted 
directly  with  the  municipality  not  with  the  property  holders.     The  stipulation 
contained  in  the  contract  merely  designated  a  mode  in  which  the  municipality 
should  be  allowed  to  liquidate  a  part  of  its  obligations  to  plaintifif,  it  did  not 
extinguish  those  obligations,  and  that  mode  of  payment  not  having  been  complied 
with,  the  municipality  (which  I  consider  as  the  debtor)  is  bound  for  the  debt. 
There  is  an  incidental  question  of  interest  which  requires  notice.    The  plaintifif 
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Cbovav      driiiw  intorMt  on  the  prioriinl  ■om  dnmed  from  the  19th  day  of  April,  1848. 

McvicirALiTT  By  ^^  tenno  of  the  oootnd,  the  proprietora  were  to  have  been  allowed  twelve 

Ko.  Ova      moDths  to  pay  their  taxable  proportioo  of  the  panng ;  and  id  no  part  of  the  con- 

tract  ■  it  atated  that  the  notea  to  be  given  abould  bear  interest  from  date.  I 

eooceire  that  inteceat  ahonld  mn  from  the  matiuritj«  not  the  date,  of  the  oUh 
gatioD. 

^  It  ia  ordered,  adjadged  and  decreed,  that  there  be  jndgmeot  io  bvor  of 
the  plaintafT,  Dang  Cronan^  and  againat  the  Municipality  No.  Ooe  fi>r  the  nin 
of  five  thooaand  five  hnndred  and  fifty-nine  doDara,  with  interest  thereoo  it 
the  rate  of  five  per  centum  per  annom,  from  the  19th  April,  1849*  till  pud, 
and  coela  of  anit;  and  aa  reapecta  the  Orieans  Navigatioo  Company,  that  judg- 
ment of  non-aoit  be  entered  against  the  plaintiflf  and  the  Municipality  No.  Oda. 

W.  D.  Hennen^  for  plaintiff.  R.  Preaux,  for  defendant.  The  judgment  of 
the  court  {EuttU^  C  •/.  being  abeent.)  was  pronounced  by 

RosT,  J.  For  the  reaeooa  given  by  the  district  judge,  it  is  ordered,  that  tin 
judgment  in  this  caae  be  affirmed,  with  coats. 
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John  L.  Harris  v.  Thb  Bank  of  Mobile. 


A  debt  may  be  eeixed  on  execntion  by  notice  aenred  upon  the  debtor ;  and  in  the  ime  nia- 
ner  a  thing  not  laeceptible  of  corporeal  tradition  may  be  seized  by  aeixnre  in  the  haodia 
the  keeper  thereoff  if  the  inatniment  evidencing  the  debt  or  right  be  not  negotiable. 

By  the  cbiirter  of  the  Mechanics  and  Traders'  Bank,  all  tranefen  of  stock  are  to  be  made 
vpon  the  booki  of  the  bank.  The  certt&catea  of  atock  are  not,  therefore,  negodible;  udi 
■eizore  on  execntion  of  atock,  by  notice  to  the  oflBceia  of  the  bank  ia  valid,  and  defeitt  > 
aabaeqaent  tranafer  of  the  atock. 

APPEAL  from  the  Fifth  District  Court  of  New  Orleans,  Buchanun,  I 
Roselius,  for  plaintiff.     W.  C.  Mirou,  for  defendant.    The  judgment  of  the 
court  (Eustis,  C.  J.  being  absent,)  was  pronounced  by 

Preston,  J.  The  pUintiff  has  enjoined  the  defendants  and  sheriff  from  wi 
five  hundred  shares  of  the  capital  stock  of  the  Mechanics  and  Traders'  Bank  u 
New  Orleans,  and  five  shares  of  the  New  Orleans  Insurance  Company*  oj 
virtue  of  an  execution  issued  against  £.  B,  Harris  on  a  judgment  for  a  targ^ 
amount  obtained  by  the  Bank  of  Mobile  against  him. 

The  plaintiff  alleges  that  he  bought  the  stock  fi:t>ra  E.  B.  Harrit  on  the  21«t 
of  May,  1849,  and  produces  a  bill  of  aale  and  receipt  for  the  price  fifom  E-  ^' 
Harris  to  that  effect,  and  denies  that  the  defendants  ever  seized  the  Block.  Tw 
defendants  allege  that  they  made  a  valid  seizure  of  the  stock  on  the  3^  <if 
January,  1849. 

The  stocks  were  pledged  by  E,  B.  Harris  to  the  Louisiana  State  Bank  to 
■ecure  the  payment  of  a  loan  of  twenty  thousand  dollars  to  E.  B.  Harrii*  '^ 
plaintiff  contends,  that  as  a  part  of  the  price  of  the  stocks  he  paid  this  loan,  took 
a  subrogation  to  the  rights  of  the  Louisiana  State  Bank,  and  is  entitled,  under 
the  prayer  for  general  relief,  to  have  refunded  to  him  the  amount  he  pii^  >> 
discharge  of  the  pledge,  even  if  the  seizure  by  the  defendants  was  valid. 

The  argument  of  the  defendant's  counsel,  with  the  facts  established  bj  evi- 
dence, has  satisfied  us  that  the  Bank  of  Mobile,  on  the  3d  of  Jaouaiy,  1^49, 
made  a  valid  seizure  of  the  stocks  in  controversy. 
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The  shftres  in  the  eorporatioDS  were  the  property  to  be  seised,  being  an  undi- 
vided interest  in  their  funds  and  assets.  The  officers  of  the  corporations  were 
the  keepers  and  possessors  of  this  undivided  property  for  each  and  all  the  stock- 
holders. The  certificates  of  stock  were  the  evidence  of  the  ownership  of  that 
property  in  the  hands  of  the  holders,  as  the  subscription  and  transfer  books  were 
the  evidence  of  the  ownership  in  the  possession  of  the  corporations  ;  and  the 
lAiares  of  the  defendant,  E.  B.  Harris^  incorporeal  rights  in  the  funds  and  assets 
of  the  corporations  in  the  possession  of  their  officers.    Civil  Code,  466. 

The  647th  article  of  the  Code  of  Practice  authorized  the  seizure  of  these 
rights.  They  might  have  been  seized  by  taking  possession  of  the  certificates,  as 
we  infer  from  article  2457  of  the  code,  which  declares  that  the  tradition  of 
incorporeal  rights  takes  place  by  the  delivery  of  the  titles.  But  they  might  also 
be  seized  in  the  same  manner  as  the  share  in  a  privato  partnership,  under  article 
2794  of  the  code,  by  seizing  the  interest  of  the  partner  in  the  assets  and  noti- 
fying the  firm.  We  think,  therefore,  that  it  was  a  valid  seizure  of  the  plaintiflf's 
stocks  for  the  sheriff  to  declare  to  the  cashier  or  keeper  of  the  funds  and  assets 
of  the  corporations,  that  by  virtue  of  the  execution  in  his  hands,  he  seized  the 
undivided  interest  of  the  defendant  in  the  funds  and  assets  of  the  corporations, 
or,  what  was  the  same  thing,  his  shares  of  stock.  This  the  sheriff  did,  and  left 
a  copy  of  the  notice  in  the  hands  of  the  cashier  of  the  bank,  and  secretary  of  the 
insurance  company,  and  requested  them  to  enter  the  seizures  on  the  transfer 
books  of  the  corporations. 

The  counsel  of  the  plaintiff  contends,  that  this  was  not  a  valid  seizure  of  the 
stocks,  because  the  sheriiT  did  not  take  intp  his  possession  the  certificates  of  the 
stocks  then  pledged  to  the  Louisiana  State  Bank  for  a  loan,  and  in  possession  of 
that  corporation.  In  support  of  his  argument,  he  cites  the  case  of  Gohet  v.  Tke 
New  Orleans  and  Nashville  Railroad  Company.  In  that  case,  the  court 
decided  no  more  than  that  the  sheriff  could  not  seize  the  proceeds  of  the  sale  of 
slaves  before  they  were  sold.  The  proceeds  could  not  be  seized,  because  they 
did  not  exist.  He  cites,  also,  the  cases  of  Simpson  v.  Allaifit  Flvker  v,  BuU 
lard^  and  Taylor  v.  Stone.  In  the  first,  it  was  decided  that  a  twelve  months* 
bond,  and  in  the  two  last,  that  promissory  notes  could  not  be  validly  seized  for 
the  purpose  of  sale  under  execution,  unless  the  sheriff  obtained  actual  posses- 
sion of  the  property,  or  that  tangible  property  could  not  be  seized  and  sold  with- 
out taking  it  into  possession,  and  delivering  it  to  the  vendee.  These  decisions 
do  not  conflict  with  the  principle,  that  an  incorporeal  right  may  be  seized  by 
notifying  the  person  or  corporation  in  possession  of  the  subject  of  the  right. 
The  inability  to  seize  the  corporeal  evidence  of  the  right  does  not  prevent  the 
creditor  from  seizing  the  right  itself,  by  notifying  the  keeper  of  the  subject  mat- 
ter of  the  right. 

If  the  evidence  of  the  right  be  negotiable,  and  is  acquired  without  notice  by  an 
endorsee,  even  after  the  seizure  of  the  right,  the  seizure  is  ineffectual  as  to  him : 
a  principle  adopted  in  favor  of  commerce.  But  if  the  evidence  of  the  right  be 
not  negotiable,  the  seizure  of  the  debt  or  right,  of  which  it  is  the  evidence,  by 
notification  to  the  debtor  or  keeper  of  the  subject  of  the  right,  is  valid  against  the 
subsequent  assignee  of  the  debt  or  right. 

The  certificates  of  the  stocks  in  controversy  were  not  negotiable,  and  could  not 
be  sold  or  transferred  to  the  prejudice  of  the  previous  seizure  of  the  stocks  them- 
selves. We  conclude,  therefore,  that  their  seizure  by  the  sheriff,  on  the  3d  of 
January,  1849,  under  the  execution  of  the  Bank  of  Mobile,  was  a  valid  seizure. 
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This  case  presents  two  other  important  questions,  which  have  been  folly 
argued  by  counsei.  The  defendants  allege  "  that  the  sale  of  the  stocks  was  not 
real  hut  simulated,  for  the  mere  purpose  of  evading  the  seisnre  made  by  tb* 
defendants'  execution;  that  John  L.  Harris^  the  brother  of  £.  B.  Harris^ 
combined  with  him  to  withdraw  the  property,  by  pretended  sales,  without  aoy 
consideration.**  They  further  deny  that  the  plaintHf  obtained  either  a  legal  or 
conventional  subrogation  to  the  rights  of  the  Louisiana  State  Bank  upon  the 
stocks. 

The  distiict  judge  did  not  decide  upon  either  of  these  subjects  in  consequence 
of  coming  to  the  conclusion  that  the  defendants'  seizure  was  void ;  and  we  haTo 
not  the  advantage  of  his  opinion  upon  the  questions  to  wlAch  they  give  rise. 
Nevertheless,  we  have  kept  the  case  under  advisement  an  unusual  length  oi 
time,  and  reviewed  the  evidence  with  great  care,  in  the  hopes  of  coming  to  a 
satisfactory  result  ourselves,  but  have  been  unable  to  do  so. 

Indeed,  it  appears  that  a  suit  was  commenced  by  the  defendants  in  another 
court,  to  annul  the  sale  from  £1.  B.  Harris  to  John  £•.  Harris^  on  the  charge  of 
simulation,  and  that  it  wns  pending  when  the  present  case  was  tried.  If  the 
plea  of  another  suit  pending  for  the  same  cause  of  action  had  been  made,  the 
pre<3ent  suit  could  not  have  been  tried,  as  to  the  simulation,  until  the  first  suit  was 
disposed  of.  We  should  be  much  pleased  if  we  could  have  the  opinion  of  a 
jury  on  the  question  of  simulation  before  the  fimd  disposition  of  this  controversy. 
It  might  be  easily  obtained  by  submitting  the  first  case  to  a  trial  by  jury.  But 
whatever  course  the  parties  may  choose  to  pursue,  we  feel  that  justice  requires 
us  to  remand  the  cause  for  another  trial,  in  order  to  obtain  the  opinion  of  the 
couitd  of  original  jurisdiction  on  the  remaining  questions,  and  perhaps  for  fuller 
and  more  satisfactoiy  evidence  than  the  record  now  presents. 

It  is  therefore  decreed,  that  the  judgment  of  the  district  court  be  reveraedt 
and  that  the  case  be  remanded  for  further  proceedings  according  to  law ;  the 
plaintiff  and  appellee  paying  the  costs  of  this  appeal. 


William  J.  Frierson  v.  Charles  J.  Brenham. 

An  insQrance  on  account  of  whom  it  may  ooncem,  iii  limited  to  those  who  have  an  insar- 
able  interest  in  the  property,  and  maybe  lawfallyinsored,  and  mast  further  be  restricted 
to  those  for  whom  it  was  intended,  under  their  prior  authorization,  or  subsequent  adoption. 

Where  A.  had  purchased  a  steamboat  at  sherift''s  sale,  and  subsequently  had  run  ber  for 
several  years  as  his  own  property  and  on  his  own  account,  insured  her  for  account  of  wham 
it  may  concern,  it  will  be  presumed  he  did  so  for  his  own  benefit,  and  he  will  be  entitled 
to  recover  the  insurance,  although  there  may  be  a  contest  as  to  the  validity  of  his  title  to 
the  vesseL 

APPEAL  from  the  Fourth  District  Court  of  New  Orleans,  Strawhridge,  J. 
M,  M,  Cohen,  and  /.  R.  Grymes,  for  plaintiff.  Prentiss,  for  defendant. 
Rosdius,  Duncan  and  MoU,  for  intorvenors.  The  judgment  of  the  court  waa 
pronounced   by 

Slioell,  J.  In  1847,  Brenham  applied  to  the  Memphis  Insurance  Company 
for  insurance  on  the  freight  of  the  steamer  Ambassador,  for  account  of  whoni 
it  may  concern ;  and  a  policy  **  for  account  of  whom  it  may  concern"  was  given 
to  him.  During  the  period  covered  by  the  policy  the  steamer  was  destroyed  by 
fire.     The  amount  of  freight  list  was  $6,663  26.     Of  this,  John  H.  James 
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claimed  three^fmoiithB;  Brenham  claimed  the  whole.  .It  may  be  aBsnmed,  as  a 
well  settled  priocrple  in  the  Ihw  of  insamnce,  that  an  insfiraiice  id  auch  words  is 
not  only  to  be  limited  to  those  who  have  an  insurable  ihtereat  in  the  property, 
and  may  be  lawfully  insured  but  must  be  also  resti'icted  to  those  for  whoip  the 
insunmce  was  in  fact  intended,  and  by  whom  it  was  previously  directed  or 
authorized,  or  subsequently,  in  due  setwon  adopted.  See  Duer  on  Insurance, 
5^K  3,  p.  30.  A  mould  on  Insurance,  p.  25.  Catlitt  v.  Pacific  Insurance  Com' 
pany^  1  Wendell,  561.     Same  case,  4  Wen<}ell,  79. 

The  conclusion  from  the  evidence  is  irresistible,  that  in  taking  out  the  policy, 
Brenham  did  not  intend  to  acknowledge  any  interest  in  James^  or  embrace  such 
interest  in  the  contract.  He  had  the  sole  possession  of  the  steamer  since  Decem^- 
ber,  1645,  at  which  time  he  purchased  her  at  a  judicial  sale,  preceded  by  a  seizure 
of  the  vessel,  and  under  a  sheriflfs  deed  #hich  purported  to  convey  the  vessel,  and 
not  the  mere  interest  of  Brenham  in  her.  There  was  an  attempt  in  the  oral 
argument  to  limit  the  seizure  and  sale  to  the  one-fourth  interest ;  but  this  is 
in  direct  conflict  with  the  pleadings  and  proceedings  in  the  case  of  Chilmore 
and  Henderson  v.  Brenham^  which  are  in  evidence  in  this  case.  Since  Decem- 
ber, 1845,  to  the  time  of  the  loss,  Brenham  had  possession  of  the  entire  boat, 
claiming  absolute  ownership  of  her,  and  held  adversely  to  James  and  every  body 
else.  She  was  registered  and  run  solely  in  his  name.  All  his  acts  since  the 
judicial  purchase  are  directly  hostile  to  aoy  interest  in  James  ;  and  there  is  not  a 
shadow  of  ground  for  the  proposition  that  the  protection  of  any  equia^b  interest 
of  James,  if  any  such  existed,  was  ever  contemplated  either  by  B^^^m^  or  the 
under- writers.  But,  it  is  said  by  the  under- writers,  that  there  wMRr  existing 
interest  in  James.  That  James  is  not  covered  quoad  in  that  interest,  because 
he  was  not  contemplated  as  a  party  to  be  protected  by  the  contract;  and  that 
Brenham  cannot  recover  quoad  that  interest,  because  it  was  not  in  him;  and  his 
only  insurable  interest  was  one-fourth. 

Upon  this  point  it  is  urged,  that  the  judicial  sale  of  the  entire  boat  was  brought 
about  by  a  collusion  between  Brenham  and  one  or  some  of  the  seizing  creditors 
to  destroy  the  alleged  interest  of  James :  and  that  Brenham* s  acquisition  and  sub- 
sequent posseseion  are  tainted  with  fraud.  It  appears  from  the  evidence,  that 
when  the  boat  was  seized  upon  various  executions,  one  of  which  was  in  the  case 
of  Gilmore  and  Render swi  v.  Brenham,  James  came  into  the  cause  by  a  third 
opposition,  and  rersisted  the  seizure  and  sale  of  the  entire  vessel,  upon  the 
ground  that  he  (James)  was  the  owner  of  three-fourths.  In  that  controversy,  it 
was  finally  adjudged  that  James  was  not  an  owner.  See  Gilmore  v.  Brenham, 
3d  Ann.  32.  And,  upon  this  state  of  facts,  it  has  been  urged,  and  not  without 
plausibility,  by  Brenham,  who  claims  under  the  execution  of  Gilmore  and  Hen^ 
derson,  that  the  absence  of  title  in  James  is  res  judicata.  Without  expressing 
an  opinion  upon  that  point,  we  deem  it  sufficient  to  say,  that  there  was  such  a 
vested  legal  interest  in  Brenham,  at  the  time  of  the  insurance  and  of  the  loss, 
by  reason  of  the  sherifTs  deed,  and  the  long,  continuous,  and  undisturbed  pos- 
sessbn  under  it,  as  gave  Brenham  an  insurable  interest  in  the  entire  freigfit* 
He  is  consequently  entitled  to  recover  the  entire  amount  insured. 

What  may  be  the  equitable  recourse  of  James  against  Brenham,  by  reason  of 
ihe  alleged  frauds,  which  resulted  in  the  judicial  transfer  of  the  entire  vessel 
to  Brenham,  is  a  matter  to  be  settled  between  them  elsewhere,  and*  which  we 
do  not  consider  as  effecting  the  right  of  Brenham  to  recover  from  the  under- 
writers. The  motion  to  dismiss  this  appeal  cannot  be  sustained.  The  motion 
for  appeal  was  properly  made  in  the  month  in  which  the  judgment  was  signed. 


FaiKR^os 

V. 

Bme.vhah. 
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Frikrson        It  18  therefbre  ordered,  adjudged  and  decreed,  that  the  judgment  of  the  inferior 
B  HEM  HAM.    court  be  reversed  ;  that  the  defendant,  Charles  J.  BrenhoTt^  recover  from  the 
plaintiff,  the  Memphis  Insurance  Company,  the  aum  of  money  in  controfversy* 
amounting  to  ^ve  thonsand  one  hundred  and  for^-aeven  dollars  fbrty-lbar 
and  one-half  cents.    That  the  demand  of  John  H.  James  for  the  said  smn  of 
money  be  rejected  ;  that  the  demand  of  the  plaintiff,  the  Memphis  losuimnce 
Company,  to  recover  the  said  sum  of  money  presented  in  their  supplemental 
petition  be  rejected.     That  the  costs  of  this  appeal  be  paid  equally  by  the  eaod 
Memphis  Insurance  Company  and  the  said  John  H,  James*     That  the  coeta 
of  the  inferior  court  accrued  before  the  filing  of  the  supplemental  petition  by 
the  said  plaintiff,  be  paid  by  said  John  H.  James;  and  that  the  costs  accmed 
since  the  filing  of  said  supplemental  petition  by  the  said  plaintiff  be  paid  equally 
by  the  said  Insurance  Company  and  John  H.  James ;  and  that  the  said  som  of 
money  be  paid  over  to  the  intervenors,  according  to  an  agreement  of  die  oonnsel 
ef  Brenham  and  the  intervenors,  filed  of  record. 


6  m 
^^  ^  Widow  Conant  et  al.  t.  L.  Millaudon  et  al. 

An  election  of  directors  of  a  bank  will  not  be  set  aside  becaase  the  commissioners  received 

votes  without  proper  evidence,  when  it  is  sabseqnently  shown  that  the  votes  so  received 

were  legal  votes. 
Persons  who  bold  stock  as  trast^es  are  legal  voters  in  an  election  for  directors. 
The  prohibition  against  aliens  being  directors  of  a  bank,  contained  in  tiie  act  of  the  Stik 

February,  1642,  does  not  apply  to  the  CarroUton  Railroad  Company,  tihat  corparatloa 

having  surrendered  its  banking  privileges.     ■ 

APPEAL  from  the  Fifth  District  Court  of  New  Orleans.  Bttdutnan,  J. 
H,  R.  Dennis  and  D,  N»  Hennen^  for  plaintifis.    Benjamin^  for  defendants. 

The  judgment  uf  the  court  was  pronounced  by 

Slidell,  J.  This  suit  is  brought  to  contest  an  election  of  directors  of  xbm 
New  Orleans  and  Can-oUton  Railroad  Company,  The  defendants  being  returned 
JUB  elected,  took  their  seatSv  and  are  in  office. 

Mrs,  Duncan^  by  her  husband  acting  as  her  attorney,  gave  one  hundred  votes, 
for  the  defendants,  upon  stock  standing  in  her  name.  Mr,  Duncan  had  already 
voted  one  hundred  votes  on  stock  standing  in  his  name.  By  the  charter,  one 
hundred  votes  is  the  maximum  allowed  to  any  person,  how  great  soever  may  be 
the  number  of  his  shares.  His  votes  as  agent  of  his  wife  were  received  under 
protest  by  the  plaintiflTs.  He  made  oath  before  the  commissioners,  that  the 
stock  in  her  name  was  bond  fide  her  property.  It  appears  tliat  Mrs,  Dmncan 
became  the  owner  of  the  stock  after  her  marriage;  and  the  plaintifTs  invoke  the 
presumption  of  law,  that  property  acquired  by  the  spouses  in  the  name  of  either 
of  them  during  the  marriage,  is  community.  At  the  trial  of  the  cause,  a  marriage 
contract  was  offered  in  evidence  by  the  defendants,  which  contains  a  stipulate, 
that  the  community  of  acquets  should  not  exist  between  the  parties.  The 
plaintiffs  do  not  now  deny  that  Mrs,  Duncan  was  the  real  and  separate  owner 
of  the  stock,  and  had  a  right  to  vote ;  but  they  say,  that  the  vote  should  have 
been  rejected  by  the  commissioners,  because  they  had  not  before  them  legal  evi- 
dence of  the  fact,  and  that  the  legality  of  the  vote  given  must  repose  solely  upon 
the  evidence  offerred  before  the  judges  of  the  election.  We  are  not  prepared 
to  say,  that  for  the  purposes  of  an  election,  the  evidence  was  insufficient.    Bat 
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however  that  may^be,  it  is  now  fuOy  established  that  the  vote  was  one  which       Coxakt 

Mrt^  Uuncan  was  legally  entitled  to  give.    It  would  be  against  reason  to  set  aside    ^n^t^AUDoiv. 

an  election  effected  by  legal  votes,  because  full  proof  of  their  being  legal  was  not 

laid  before  the  commissioners ;  and  we  are  aware  of  no  precedent  for  such  a 

course.     The  plaintiffs  cite  the  case  of  the  Mohawk  and  Hudson  Railroad 

Company,  19  Wendell,  135;  but  there  the  question  was,  whether  the  election 

should  be  set  aside  because,  as  was  alleged,  a  vote  had  been  improperly  rejected. 

In  determining  whether  the  rejection  was  legal,  the  court  intimates  tliat  it  could 

not  look  beyond  the  evidence  presented  to  the  commissioners.  *  The  want  of 

analogy  between  the  two  cases  is  obvious.     If  a  party  neglects  to  present  proper 

evidence  to  the  commissioners,  and  his  vote  is  rejected,  it  is  his  own  laches ;  and 

he  has  no  equity  in  asking  a  court  to  relieve  him  from  its  consequences.     But 

when  the  commissioners,  on  insufficient  evidence,  have  received  a  legal  vote, 

why  overthrow  an  election,  when  the  same  vote  would,  on  proper  evidence,  be 

received  again. 

It  appears  that  on  the  books  of  the  bank  Palmer  and  Blatchfordf  trustees, 
stood  as  owners  of  one  hundred  shares  of  stock.  R,  M.  Slatchford,  trustee, 
stood  on  the  books  as  owner  of  one  hundred  shares.  Palmer  and  Blatchford^ 
trustees,  and  12.  M,  Blatchford^  trustee,  respectively  voted  one  hundred  votes. 
These  were  contested,  on  the  ground  that  the  deeds  of  trust  were  not  exhibited, 
and  no  proof  was  adduced  for  whom  they  were  trustees.  Their  authority  to 
vote  is  questioned,  and  it  is  also  urged,  that  it  may  be  that  the  stock  was  held  by 
those  parties  for  persons  who  have  voted  to  the  limit  of  the  charter  upon  other 
shares,  and  that  the  two  trusts  may  be  for  one  and  the  same  person.  The  plain- 
tiffs refer  to  the  clause  of  the  charter  which  prescribes,  that  no  person,  corpora- 
tion, or  finn  shall  be  entitled  to  a  greater  number  than  one  hundi-ed  votes. 

It  is  inferrable,  from  the  evidence  in  the  cause,  that  Blalchford  and  Palmer 
are  residents  of  New  York.     They  acted  at  the  election  by  ao  attorney. 

In  Brown  :y>  BUsellj  6  Cowan,  109,  the  court  considered  as  indubitable,  the  p 
right  of  a  person  to  vote  upon  stock  standing  in  his  name,  although  hekl  by  * 
him  in  trust  for  another.  The  legal  estate  is  in  him,  said  the  court,  and  until 
divested  by  assignment,  either  voluntary  or  compulsory,  he  is  the  only  person 
entitled  to  vote.  We  see  no  reason  for  adopting  a  different  iiile  here  with  regard 
to  foreign  stockholders  of  our  corporations  holding  in  the  capacity  of  trustees,  and 
whose  capacity  as  such  the  corporation  has  recognized  on  its  stock  books. 

As  to  the  argument  derived  from  the  charter,  if  it  were  affirmatively  shown, 
that  the  trusts  were  either  for  the  same  individual,  or  for  the  benefit  of  other 
stockholders  who  had  already  exercised  the  privilege  of  voting  up  to  the  limit, 
then  perhaps  a  case  might  arise  for  the  rejection  of  the  votes.  But  the  plaintiffs 
have  not  proved  that  such  was  the  case;  and  we  concur  with  the  position 
assumed  by  the  defendants,  that  the  bare  possibility  that  the  votes  are  held  for 
the  use  of  such  persons,  is  not  to  be  regarded.  The  contingency  is  too  i*emote 
to  deserve  notice  as  a  legal  presumption.  Any  one  may  be  an  owner  of  this 
stock;  and  the  probabilities  are,  therefore,  quite  against  the  hypothesis,  that 
it  is  held  for  some  of  the  stockholders  who  had  already  voted.  The  mere 
assertion,  that  the  votes  may  possibly  be  illegal,  is  not  sufficient  to  put  the  defen- 
dants on  proof  of  their  legality.  The  hypothesis  presented  by  the  plaintiffs, 
assumes  a  fraud  upon  the  charter;  and  fraud  is  not  to  be  presuroed.- 

It  is  unnecessary  to  consider  the  alleged  illegality  of  the  reception  of  the 
votes  of  Mrs,  Burthe^  Meux  and  Holcomhe^  and  the  alleged  illegality  of  the 
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r4i^4^T      rejectioo  of  tbe  votes  offered  by  the  proxy  of  uioclier  tfockboUpr;  brcauf!,  if 
UiLLAVDof.  ^^  pluiotiff's  ca«e  was  made  out  with  regRit)  to  them,  tbe  defendenle  wcHiid 
ftiU  have  a  Buflficiuot  aumber  of  lepil  votes  to  maintain  their  electioa. 

L.  Millaudon^  one  of  the  elected,  is  said  to  be  ineligible  ander  the  davse  in  tlie 
charter  which  excludes  from  the  direction  insolvent  persons.  The  only  attempt 
to  prove  that  he  came  within  thai  provision  consisted  in  showing  that  be  was 
iDdebted  to  the  company  on  a  stock  loan  in  the  sum  of  about  $100,000,  ioclodiaig 
uiterest*  It  further  appeared,  that  the  interest  on  this  loan  had  been  in  arrean 
for  M'veral  yearst  and  Uiat  in  February,  IboO,  the  company  took  in  paymeot  sf 
the  debt,  his  notes  at  one,  two,  three,  &ur,  and  ^^e  yean  from  date,  beaming 
interest  at  six  per  cent.  It  does  not  appear  that  tbe  notes  repreaeDtiag  the 
originnl  debt  h)id  ever  been  protested.  It  was  said,  in  argument  by  the  coiuhbI 
fur  the  pbiiritifTs,  that  the  tmnsuction  could  be  accounted  for  only  upon  one  of 
two  hyjMjtlitfses:  either  that  MUlaudon  was  insolvent,  or  that  there  liad  bean 
undue  iudulgeoce  to  him  by  the  directors.  However  extraordinaiy  tbe  ooona 
of  the  directors,  under  the  evidence  presented,  may  appear,  the  court  canint 
consider  the  facts  shown  as  establishing  the  insolvency  of  the  party  in  qaesEtion. 

The  defendant  Duncan  is  alleged  to  be  disqualified  to  ait  as  a  director,  becanao 
he  is  an  alien.  By  a  statute  enacted  in  1842,  it  was  declared  that  **  no  peraon  afaal 
hereafter  be  elected  or  appointed  a  director  of  any  hank  in  thia  State  who  ahal 
not,  at  the  time  of  his  election  or  appointment,  be  a  citizen  of  the  United  States, 
and  of  this  State."  At  the  same  session  of  the  Legislature  a  statute  was 
enacted  entitled  * 'an  act  to  revive  the  charters  of  the  several  hanks  located  in  tbe 
city  of  New  Orleans,  and  ibr  other  purposes."  This  statute  is  mainly  oorapoaed 
of  regubitions  intended  to  control  tbe  future  issues  and  operations  of  tbe  bankat 
whose  previous  wild  and  disastrous  career  is  a  matter  of  history.  But  it  alao  con- 
tained provisions  authorizing  such  banks  as  desired  to  do  so,  to  atModoa  their  bank- 
ing privileges  and  business,  and  retain  their  corporate  powers  and  imvilegee  ao  bx 
only  as  their  coutiniuince  might  be  necessary  to  retain  the  property  io  any  pubBe 
works  and  improvements,  and  to  manage  and  carry  on  the  same  until  tbe  tenu- 
nation  of  their  charters.  The  New  Orleans  and  Carrollton  Railroad  Company 
fell  within  the  class  contemplated  by  the  statute.  It  was  both  a  bank  and  a  rail- 
road company.  It  abandoned  it;^  banking  privileges ;  discontinued  doing  buaioeas 
as  a  bank ;  proceeded  to  the  liquidation  of  its  banking  affairs;  and  has  long  since 
censed  to  be  a  bank.  It  has  been  for  several  years  a  railroad  company.  The 
legislative  inteiference  with  banking  corporations,  with  which  the  statute  books 
of  1842,  1H43,  to.  abound,  grew  out  of  the  gross  abuses  and  tbe 
results  of  the  banking  business.  The  exclusion  of  foreigners  was,  perhaps, 
sidered  one  of  the  means  to  prevent  future  abuses;  or  more  probably  it 
dictated  by  an  apprehension  that  foreign  capitalists,  by  getting  control  of  boanls 
of  direction,  might  control  through  them  the  monetary  affuii's  of  the*  State. 
There  is  nothing  in  tlie  legislation  in  question,  upon  a  reasonable  view  of  its  sub- 
ject matter  and  of  its  general  scope  and  intendment,  to  authorize  tlie  belief 
that  the  lawgiver  intended  to  discourage  aliens  from  being  interested  in 
what  are  denomiunted  in  the  statute  works  of  public  improvement,  by  excluding 
them  from  a  partici|)atJon  in  their  mangement.  The  du'ectors  of  this  company 
are  not  directors  of  a  bank,  and  the  statutory  prohibition  is  tlierefore  inapplicable 
to  their  case. 

It  is  therefore  decreed,  that  the  judgment  of  the  district  court  be  reversed, 
and  that  the  petition  be  dismissed  ;   the  plaintiffs  paying  cOsts  in  both  courts. 
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John  S.  David  v.  John  M.  Bellman/ 

The  taking  of  a  portion  of  the  premi«et  leased,  for  the  conttraction  of  a  leree,  entitles  the 
tenant  to  a  redaction  of  the  rent. 

APPEAL  from  the  District  Court  ofVeffersoD,    Clarke,  J.    Jourdan^  for 
plaintiff.    Elliott,  for  defeDdant.    The  judgment  of  the  eonrt,  (Eustis,  C. 
J.  being  absentt)  was  pronounced  by 

Preston,  J.  This  is  an  action  for  the  half  yearly  rent  of  a  tract  of  land 
rented,  together  with  a  number  of  slaves,  for  a  vegetable  garden,  and  also  lor 
some  other  items  connected  with  the  lease  of  the  establishment 

The  judgment  of  the  district  court,  which  was  based  on  the  finding  of  the 
jury,  allowed  the  defendant,  in  his  reconventional  demand,  the  sum  of  three 
hundred  dollars,  an  amount  claimed  for  fencing,  and  an  abatement  of  the  rent  of 
six  hundred  dollars  for  the  year  1849,  and  of  four  hundred  dollars  per  annum 
for  the  three  succeeding  years.  The  plaintiff  claimed  also  a  dissolution  of  the 
lease,  but  no  judgment  was  given  on  that  point,  nor  for  any  part  of  his  rent,  the 
judgment  being,  as  stated,  without  reference  to  the  plaintiff's  claim. 

The  abatement  of  the  rent  was  claimed  on  account  of  the  front  of  the  land, 
some  eight  superficial  acres,  being  taken  from  his  possession  by  the  construc- 
tion of  a  new  levee,  the  line  of  which  ran  in  the  rear  of  the  dwelling  house, 
separating  it,  consequently,  from  the  enclosed  land.  A  claim  of  abatement  of  rent 
was  also  made  by  reason  of  the  alleged  injury  to  the  crop  by  a  crevasse,  which  it 
is  not  necessary  to  consider,  as  we  think  the  land  cut  out  from  the  defendant's 
use  by  the  construction  of  the  levee  fully  authorized  the  albwance  made  by  the 
jury.  We  find  no  error  in  the  judgment  to  the  prejudice  of  the  plaintiff,  except 
that  his  rent  ought  to  have  been  allowed,  less  the  deduction  estabKshed  by  the 
▼erdict.    The  judgment  must  he  amended  accordingly. 

It  is  therefore  ordered,  adjudged  and  decreed,  that  the  plaintiff  recover  irom 
the  defendant  the  sum  of  ^ye  hundred  and  ninety-three  dollars  and  ten  cents, 
with  interest  from  the  date,  being  the  balance  of  rent  due  to  him  on  the  1st  of 
January,  1849,  after  deducting  the  abatement  allowed  by  the  jury,  as  well  as 
the  amottnt  allowed  by  the  verdict  on  defendant's  claim  in  reconvention ;  and 
that  there  shall  be  an  abatement  of  four  hundred  dollars  per  annum  on  Ihe  rent 
of  three  thousand  dollars  per  annum,  to  become  due  from  the  defendant  to  the 
plaintiff  on  the  1st  January,  1851,  1852  and  1853 ;  the  half  of  said  deduction 
to  be  made  semi-annually;  and  that  the  defendant  pay  costs  in  both  courts. 
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JUDGES  OF  THE  COURT .• 

Hon*  Pierre  Adolphe  RosTi 

Hon.  Thomas  Slidell,  ^   Associate  Justices. 

Hon.  Isaac  T.  Preston. 


Robert  Patterson  &  Co.  v.  Leakb  and  Tucker. 

A  &ctor  is  not  allowed  to  charge  two  and  a  half  per  cent  for  a  caih  advance  and  eight  per 

cent  intereit. 
A  planter  who  orden  lappliea  to  be  shipped  to  him  by  a  factor,  withoat  ordering  them  to 

be  insured,  mast  bear  their  loss,  unless  he  can  show  that  it  was  castomary  for  facton  to 

insure  goods  so  shipped. 
A  foctor  who  receives  a  promissory  note  in  settlement  of  a  debt  dae  to  him,  w31  not  be 

allowed  to  chaise  a  commission  for  endorsing  the  same.    Bat  if  the  note  had  been  nego- 

dated  for  the  drawer's  benefit  throagh  the  factor's  credit,  a  commission  woold  be  allowed 

for  the  endorsement. 

APPEAL  from  the   District  Court  of  St.   Maiy,   VwrrUts^  J.      W.  C. 
Dwight,  for  plaintiffs.    SplaHe  and  Cook,  for  defendants.    The  judgment 
of  the  court  was  pronounced  by 

Slidell,  J.  The  action  is  upon  a  factor's  account,  composed  of  charges  for 
plantotion  supplies,  commissions  for  endorsing  and  advancing,  commissions 
which  would  have  been  earned  upon  sale  of  the  defendants*  crop  of  sugar  and 
molasses,  if  the  same  had  been  shipped  to  plaintiffs  at  Philadelphia,  as  it  was 
aOeged  that  the  defendants  had  agreed  to  do.  The  defendants  answered  by  a 
general  denial.  They  also  admitted  the  agreement  to  ship  their  crop  of  1846  and 
1847 ;  but  alleged  that  the  plaintiffs  were  to  furnish  vessels  at  a  proper  time  to  take 
the  sugar  and  molasses ;  that  they  failed  to  do  so ;  in  consequence  of  which  it 
was  detained  a  long  time  at  the  plantation,  at  much  expense  and  inconvenience, 
and  the  defendants  were  at  length  obliged  to  ship  it  themselves  to  New  Or- 
leans.   For  the  injury  and  loss  thus  alleged  to  have  been  sustained,  the  defen- 

*Hon.  Oeorge  Ecstis,  C.  J.,  was  not  present  daring  this  term. 
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Pattcraoit    daots  claimed  damages  by  a  plea  of  reoooventioD.    There  was  judgment  for  liie 
Ls 4IUE.      plaintiffs  for  a  sum  less  than  they  claimed,  some  of  the  items  of  their  aoooimt 
being  rejected.    The  plaintiffs  have  appealed. 

The  charge  for  cash  advanced  to  purchase  plantation  supplies  for  the  defen- 
dant, is  sustained  by  the  evidence.  It  was  reserved  in  a  previous  settieoamit 
of  accounts,  upon  being  then  disputed,  aad  plaintiffs  have  a  ri^t  to  daim  it 
now.  We  think,  however,  the  plaintiffs  are  not  entitled  to  a  commisaioo  of 
two  and  a  half  per  cent  for  this  cash  advance  in  addition  to  eight  per  cent 
interest.  See  Lalande  v.  Breaux^  ante  p.  505.  The  same  remark  applies  to 
•  another  item  in  the  account  of  $112  19. 

The  second  item,  which  was  for  plantation  supplies,  the  defendants  contest, 
upon  the  gi'ound  that  the  steamer  in  which  they  were  shipped  at  New  Orleans, 
for  their  plantation,  was  lost  on  the  voyage  with  the  goods,  that  the  plaintiffs 
had  neglected  to  effect  insurance,  and  must  bear  the  loss.  In  the  letter  order- 
ing the  shipment,  we  find  no  order  to  insure,  nor  is  it  proved  that  such  was 
the  usual  course  of  dealing  between  these  parties,  or  between  planter  and  &ctor 
generally.     The  objection,  therefore,  cannot  be  sustained. 

The  next  item  is  a  claim  of  commission  of  two  aud  one-half  per  cent  for 
endorsing  a  note  of  $4479  33,  drawn  by  the  defendants,  at  one  year,  and  which 
was  in  settlement  of  the  balance  due  to  the  plaintiffs.  If  this  note  had  been 
in  point  of  fact  negociated  by  the  defendants,  with  the  aid  of  the  plaintiffs' 
endorsement,  we  would  have  allowed  the  commission  as  a  fiur  equivalent  for 
the  use  of  plaintiffs'  name  and  credit.  This  is  not  shown;  and,  on  the  contraiy, 
it  would  seem  the  note  was  delivered  to  the  plaintiffs,  and  held  by  them  until 
its  maturity.     See  Lalande  v.  BreauXf  ante  p.  505. 

Another  item  is  a  charge  of  commission  upon  sale  of  a  sufficient  amount  of 
sugar  to  pay  the  note,  which,  it  is  said,  defendants  promised  to  sAiip  to  the  plain- 
tiffs, to  be  sold,  and  proceeds  to  be  applied  to  take  up  the  note.  We  had 
occasion  to  consider,  in  Packtpood^s  case,  and  in  Lalandt's  case,  the  rights  of 
a  factor,  to  charge  such  commissions  as  he  would  have  earned,  on  the  sale  of 
the  planter's  crop,  where  the  planter  has  promised  to  ship  and  violates  his 
engagement.  See  2d  Ann.  625;  ante  p.  505.  But,  in  the  present,  there 
was  not  a  positive  engagement  to  ship.  The  defendants,  under  the  written 
agreement,  reserved  the  right  of  selling  in  Louisiana,  if  they  thought  proper, 
instead  of  shipping  to  Philadelphia,  to  plaintiff's  house. 

A  similar  item  is  charged  for  not  shipping  the  crop  of  1846,  but,  in  our 
opinion,  the  plaintiffs  are  concluded  as  to  thfti  item,  by  the  settlement  made  in 
1848. 

Judgment  affirmed,  with  costs. 


3oH^  3#  Thball  v.  J.  £.  I^AC^Y,  Tutor,  &c. 

Where  a  mother  and  son  verbally  contract  a  partDenhip  for  planting,  and  they  live  together 
a  long  ciine  ontiltfae  death  of  the  mother,  it  will  not  be  preanmed  that  tiiey  kept  regolar 
hooka  of  account,  nor  will  tihe  f  pn  ojr  hia  heirs  be  held  liable  for  ppt  paving  done  ao. 

APPEAL  from  the  District  Court  of  tiie  parish  of  St.  Mary,  OcerUmi  J. 
W.  C,  DwighU  for  plaintiff.     Henry  CHbbon,  for  defendant.    The  judg- 
ment of  the  court  was  pronounced  by 
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P&E8T0ir,  J.  This  ia  a  suit  of  old  standing,  commenced  in  1840  by  the  Thball 
plaintiff  for  the  settlement  of  a  Terbal  partnership  between  his  mother  and  brother,  Lacst. 
commenced  in  1829  and  terminated  in  1839,  by  the  death  of  the  mother.  They 
agreed,  as  proved  by  a  witness,  each  to  pat  in  all  their  property  and  funds,  and 
that  the  son  was  to  be  the  acting  agent  and  controller  of  the  whole  concern,  and 
that  the  profits  of  the  partnership  should  be  equally  divided  between  them,  share 
and  share  alike.  They  owned  adjoining  tracts  of  land  and  each  had  negroes; 
they  joined  their  forces  for  the  purpose  of  cultivating  the  whole,  and  were  to 
divide  the  crops  and  profits.  They  worked  together  from  1829  to  1839,  when 
both  died,  and  this  suit  is  between  their  heirs  to  settle  the  concern. 

The  partnership  was  contracted  verbally,  and,  as  was  natural  between  a  mother 
and  her  eldest  son,  was  conducted  loosely.  We  have  no  accounts  between  the 
parties ;  nothing  but  verbal  testimony  of  the  most  indefinite  character  as  to  the 
profits  and  their  appropriation. 

In  this  state  of  the  case,  the  district  judge,  in  1844,  investigated  it  with  very 
great  care,  and  liquidated  the  claim  of  the  plaintiff  at  $1942  95.  His  calculatk>ns, 
reasoning  and  conclusions,  appear  to  us  reasonable,  and  to  have  approached 
the  truth  as  nearly  as  possible.  Nevertheless  the  plaintiff  appealed,  and  the 
result  at  which  the  judge  arrived  was  so  different  from  the  extravagant  claim  of 
the  plaintiff,  that  this  court  thought  it  best  to  remand  the  cause,  and  recom- 
mended its  trial  by  a  jury.  They  found  a  verdict  for  seventeen  hundred  and 
twenty-six  dollars  and  fifty -seven  cents,  with  which  the  district  judge  was  satis- 
fied, and  rendered  judgment  accordingly  in  favor  of  the  plaintiff.     He  has  again 

appealed. 

There  is  no  definite -evidence  which  enables  us  to  say  that  the  judgment 
should  be  increased.  The  evidence  given  on  the  last  trial  is  not  materially  dif- 
ferent from  that  offered  on  the  first  trial,  and  the  careful  investigations  of  the 
judge  on  the  first  trial,  based  upon  the  evidence,  satisfies  us  that  the  present 
judgment  is  about  coirect. 

The  plaintiff  complains  that  it  was  the  duty  of  the  defendants'  ancestor  to 
luve  kept  regular  accounts,  and  of  the  defendants  to  produce  them.  It  is  very 
probable  that  the  mother  and  son  kept  no  regular  accounts.  They  lived  together ; 
were  in  daily  intercourse,  and  were  possibly  satisfied  with  verbal  statements  as 
to  their  profits,  and  mutually  agreed  as  to  the  constant  appropriation  and  use  of 
them.  Pecuniary  demands  daily  occur  to  the  mother  of  a  family  as  well  as  to  a 
son,  and  these  are  the  principal  objects  of  our  revenue;  they  greatly  diminish  the 
profits  of  our  property  and  labor.  The  partners  died  within  a  short  time  of  each 
other.  The  plaintiff  was  the  representative  of  the  mother ;  her  son  was  repre- 
sented by  the  tutor  of  his  minor  diild,  when  this  suit  was  instituted,  within  a 
year  after  their  death.  It  is  not  probable  that  important  papers  were  withheld 
that  came  to  the  parties  in  their  fiduciary  capacity. 

The  equality  of  the  partners'  property  at  the  commencement,  and  great  dis- 
parity at  its  termination,  certainly  gives  soyie  countenance  to  the  large  claim  of 
the  plaintiff.  But  then  it  is  proved  that  the  son  was,  at  his  death,  largely  in  debt. 
He  may  have  nuule  profitable  speculations.  He  may  have  received  means  from 
.other  sources  than  the  partnership. 

Any  property  owned  by  the  widow  Hannah  JT.  Tlieall  individually,  and 
remaining  in  kind,  belongs  to  the  parties,  and  its  partition  is  not  bai'red  by  the 
judgment  in  this  case.  The  suit  has  not  been  conducted  as  one  for  the  partition 
of  property  admitted  to  be  common. 
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TuKALL  Interest  might  properly  be  refused,  as  the  claim  of  the  plaintiff  was  not  fiqui- 

Lackt.       dated.    The  application  for  a  new  trial  was,  therefore,  properly  ovenraled. 

It  is  decreed,  that  the  judgment  of  the  district  court  be  aflbrmed ;  and  that 
the  appellant  pay  the  costs  of  this  appeal. 


\\z}^}^  JuLiB  Derouin  r.  Francis  SEauRA. 

An  inventory  is  not  lach  an  instmment  mm  may  not  be  contradicted  by  parol  prooC  eren 
where  the  party  who  seeka  to  contradict  it  was  present  at  the  taking  of  the  inventory, 
and  signed  it  as  one  of  the  witnesses.  The  notary  who  took  the  Inventory  ifl  also  a 
competent  witness  to  prove  that  notes  incladed  therein  had  been  previoasly  paid. 

APPEAL  jfrom  the  District  Court  of  St.  Martin,  Voorhies,  J.    A.  S.  MagiU^ 
and  T.  C  Nichols^  for  plaintiff.     E.  <Simon,  for  defendant.    The  judg- 
ment of  the  court  was  pronounced  by 

RosT,  J.  The  object  of  this  suit  is  to  recover  a  balance  aUeged  to  be  due 
on  a  note  originally  made  by  the  defendant,  to  the  order  of  Eloy  StguTo^  the 
first  husband  of  the  plaintiff.  The  defence  is,  that  this  debt  has  been  extin- 
guished by  novation,  the  amount  of  it  having  been  included  in  a  note,  subse- 
quently given  by  the  defendant  to  Eloy  Segura,  which  has  been  paid  since  the 
death  of  the  latter.  The  defendant,  who  can  neither  read  nor  write,  has  adduced 
the  testimony  of  the  two  subscribing  witnesses,  to  his  ordinaiy  mark  on  the 
last  note,  and  also  of  another  person,  who  was  present  when  the  note  was  given. 
The  testimony  fully  sustains  the  defence.  The  district  judge  being  of  opinion, 
that  it  did,  gave  judgment  against  the  plaintiff,  and  she  appealed. 

When  the  inventory  of  the  succession  of  Eloy  Segura  was  made,  the  two 
notes  of  the  defendant,  being  found  among  his  papers,  were  included  in  it 
This  inventory  bears  the  ordinary  mark  of  the  defendant,  who  was  acting  in  the 
proceedings  of  the  succession,  as  the  under-tutor  of  the  minor  heirs ;  hence, 
objections  were  made  by  the  plaintiff's  counsel,  to  the  admissibility  of  the  parol 
adduced,  on  the  ground  that  the  defendant  could  not,  in  that  manner,  contradict 
the  written  act  signed  by  himself,  after  the  death  of  Eloy  Segura^  by  proving 
an  agreement  between  himself  and  the  said  Eloy  prior  to  his  death ;  and  that 
the  notary,  who  was  one  of  the  witnesses  examined,  could  not  be  permitted  by 
parol,  to  contradict,  add  to,  or  take  from  the  inventory  made  by  him;  and  that 
the  object  of  said  testimony  was  to  contradict  and  annul  a  portion  of  the 
inventory.  The  judge  overruled  these  objections,  and  the  plaintiff  has  brought 
the  question  before  us  by  bills  of  exception. 

The  objections  were  properly  overruled ;  the  eiidence  was  admissible  to  show 
the  consideration  of  the  note,  and  that  it  had  been  extinguished  by  novation  or 
otherwise.  The  testimony  did  not  contradict  the  note,  nor  did  it  add  to  or  take 
any  thing  from  it.  The  acts  which  cannot  be  contradicted  by  parol  evidence, 
are  those  which  contain  contracts,  and  create  mutual  obligations ;  an  inventoiy 
is  not  such  an  act ;  the  notary  was  bound  to  include  in  it  all  the  important  papers 
found  in  the  possession  of  the  deceased.  If,  among  the  notes  inventoried,  there 
were  any  which  did  not  belong  to  the  succession,  the  notary  was  without 
authority  to  decide  the  question  of  ownership :  his  functions  were  purely  minis- 
terial, and  cannot  conclude  the  legal  rights  of  the  defendants,  notwithstanding 
his  presence  at  the  taking  of  the  inventory. 
The  judgment  is  therefore  affirmed,  with  costs. 
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Henry  C.  Dwight  et  al.  v.  Robert  B.  Brashear. 

A  jadgment  which  hai  been  annalled  for  the  wtnt  of  citation  doei  not  interrupt  preicrip- 
tion. 

APPEAL  from  the  District  Court  of  St.  Maiy,  Voorhiest  J.  Splane,  for 
plaintiff.  Brentj  for  defendant.  The  judgment  of  the  court  was  pro- 
nounced by 

Slidell,  J. ,  If  it  be  conceded  that  the  defendant  was  a  co-debtor  in  solido 
with  BemisSf  and  that  the  prescription  was  interrupted  by  the  judicial  pursuit 
of  the  latter,  still  it  began  to  run  again  in  Brashear^s  favor ;  and  a  sufficient  time 
thereafter  elapsed  to  release  him  by  prescription.  See  Hite  ▼.  Vaughn  2d 
Ann.  971. 

The  judgment  against  Brashear  was  a  nullity  for  want  of  citation,  and  was 
adjudged  null.  We  are  unable  to  understand  how  such  a  judgment  can  be  con- 
sidered as  suspending  prescription  until  its  nullity  is  judicially  declared.  The 
decree  by  which  it  was  declared  void,  ascertained,  but  did  not  create  its  nullity. 

It  is  therefore  decreed,  that  the  judgment  of  the  district  court  be  affirmed, 
with  costs. 


John  Smith  v.  Caroline  M.  Foster. 

An  appeal  made  returnable  at  Opeloniafl  on  the  lit  day  of  March,  and  not  filed  nntil  the 
first  day  of  the  enaning  term,  it  appearing  that  the  appellee  had  incorred  no  inoonvenience 
or  ii^niy  from  the  delay,  will  not  be  diimiiaed  on  motion. 

An  execution  cannot  he  ei^oined  by  an  unliquidated  claim  for  damagea.  In  rach  a  case 
compensation  conld  not  take  place.    C.  C.  2205. 

APPEAL  from  the  District  Court  of  the  parish  of  St.  Mary,  Voarkies,  J. 
W.  C.  Dwigktj  for  plaintiff.     A.  R.  Splane,  for  defendant.    The  judg- 
ment of  the  court  was  pronounced  by 

SitiDELi.,  J.  At  the  last  term  of  this  court,  on  application  of  the  appellant 
and  showing  satisfiictory  cause,  it  was  ordered  that  the  time  for  bringing  up  and 
filing  the  transcript  in  this  court  be  extended  to  the  1st  of  March  then  next.  On 
the  3d  September,  being  the  first  day  of  the  present  term,  the  transcript  was 
filed,  and  the  cause  was  docketed  before  the  business  of  the  day  commenced. 
A  motion  for  dismissal  is  made  upon  the  ground  that  the  transcript  should  have 
been  filed  on  or  before  the  1st  day  of  March,  1850.  It  appears  that  after  the 
Ist  of  March  had  passed,  the  appellee  obtained  from  the  clerk  of  this  court  a 
certificate  that  the  transcript  had  not  been  filed. 

There  is  no  reason  to  suppose  that  the  appellee  has  sustained  the  slightest 
injury  or  inconvenience  by  the  omission  to  file  until  the  opening  of  this  term. 
There  is  not  even  a  suggestion  of  injury  or  inconvenience.  The  cause  has  been 
brought  before  us  for  a  hearing  at  the  earliest  possible  day  after  the  September 
adjournment.  So  far  as  the  court  recollects  the  circumstances  and  motives  of 
the  order,  no  importance  was  attached  to  the  particular  day,  provided  the  filing 
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n22^_&^ 


Bam        WM  in  time  ftr  the  ■umiiwling 

die  mne  day ;  diere  wm  do  poaribait7  of  ohtainmg  tbo  tranMTipt  befare  die 
adjoiinimeiit,  and  oooeeqiieody  none  of  makiiig  moj  jn&ial  jjiugreea  in  dirm 
iiotil  die  fintToeedey  of  SepCembar.  The  motioo  todamiM  ii,  dierafim,  die- 
eDowed. 

The  preseDt  suit  m  a  ptticeediog  t^  mjanctioo  to  restnki  die  aheriff  in  die 
exeention  of  a  writ  ei  fieri  faaas,  npon  die  gronnd  diat  Smith  faaa  n  claim  far 
daniagea  afainat  Mrt,  Foster  for  an  amount  of  $500  for  die  ill^al  iaaning  and 
pfToeecation  of  a  former  writ  of  fieri  fadoi ;  that,  in  a  aoit  to  nojoin  the  fenner 
writ.  Smith  had  obtained  an  iojunction  of  that  writ,  and  had  aaiied  dnmagea  fa- 
Che  illegal  iaraing  and  proaecataoo  thereof;  that  there  had  been  n  <]«cree  per- 
petoatingthat  iDJanction,  bat  that  the  claim  for  damages  was  atiU  pending  aad 
undecided ;  that  Mrs,  Foster  m  a  non-resident  and  irresponsible,  and  ought  not 
to  be  permitted  to  proceed  to  collect  her  jodgment  from  him  nntil  his  chum  far 
damages  is  disposed  of. 

Judgment  was  rendered  ou  the  same  day  in  this  suit,  and  in  the  oCber  suit 
upon  the  claim  for  damages.  The  damages  are  asaeased  by  die  court  at  $216, 
and  judgment  rendered  for  that  amount.  In  this  suit  there  was  judgment  sus- 
taining the  injunction  and  perpetuating  it  for  the  sum  of  $216. 

In  our  opinion,  the  district  judge  erred  in  sustaining  the  injunction  in  this 
case.  The  debt,  the  execution  of  which  was  enjoined,  was  certain,  and  liqni- 
dated  by  a  judgment.  Smith's  daim  for  damagea  was  unhqnidated  and  in  iiti- 
gadon.  It  was  not,  when  this  injunction  was  obtained,  such  n  daim  as  legaif 
compensated  the  debt  due  to  the  judgment  creditor.  See  Civil  Code,  2S05. 
Howard  v.  SUme^  5  N.  S.  126. 

It  is  therefore  decreed,  that  the  judgment  of  the  district  court  be  ravened; 
that  the  injunction  be  dissohred  and  the  suit  dismissed ;  that  the  coats  in  boCh 
courts  be  paid  by  the  said  Smith ;  and  that  the  said  C<troline  M.  Foster  recover 
of  the  said  John  SmiUi  and  WashimgUm  M.  Smith  in  solido^  sixty  doUaia  far 
extra  interest  and  damages. 


110_78^ 

5    552I  Ctpribn  Roy  et  al.  0.  Estibenb  Latiolas  et  aL 


Where  tiie  teitator  wtSc  property  to  one  for  lam  life,  directing  that  in  ceae  the  legmtee 

•honld  die  wttboat  hein,  the  property  ihoold  retara  to  a  tfaiid  person  designated,  Ao  legacy 

is  a  prohibited  ■abititution  and  void. 
Property  willed  to  A.  for  life,  and  after  her  death  to  go  to  her  ehUdren,  fiving  at  die 

opening  of  the  will,  it  will  be  considered  that  A.  hai  an  osufnict  ibr  life,  aad  that  As 

naked  title  to  the  property  veited  in  the  children. 

APPEAL  from  the  Parish  of  St.  Martin,  Voorhies,  J.  Albert  Votyrhies^  for 
plaintiffs,  contended :  The  plaintiffs  demand  the  nullity  of  the  Inst  wHI 
of  Marie  F.  Roy,  deceased,  upon  the  ground  that  the  only  tm>  diapoeitiona  it 
contains  are  substitutions  prohibited  by  law.  The  first  clause  bequeaths  to 
Alex,  Roy,  for  his  lifetime,  a  certain  sum  of  money,  the  teetstrix  desiring,  that 
in  case  he  dies  without  heirs,  the  legacy  shall  return  to  Pierre  Roy,  The  second 
devises  land  and  slaves  to  J,  Roy,  for  her  lifetime,  and  afWr  her  denth  to  /^  d 
Ouidry. 

Whether  the  legacy  to  Alex.  Roy^  for  his  lifetime  be  considered  as  an  usu- 
fruct for  life,  ^r  a  donation  in  ownership,  limited  only  as  to  ita  duration,  is  iiniiin- 
terial.    For,  in  both  suppositions,  this  legatee's  right  is  coupled  with  the  chni^ 
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of  preaerving  the  legacy  for*  and  retorniDg  it  to  Pierre  Roy^  in  proper  time.  Had  Rot 
the  hater's  right  vetted  ihimediately  after  testatrix's  deadb,  and  not  been  made  to  j^^j^qj^^^ 
depend  npon  the  contingency  of  Alex,  Ray's  death  without  heirs,  the  case  might* 
perhaps,  fall  under  the  exception  mentioned  in  art.  1509  C.  C.  It  is  well 
settled,  that  where  a  legacy  is  made  to  one  in  usufruct,  and  to  another  in  pro- 
perty, the  naked  property  must  vest  immediately  in  the  second  'donee.  Rachel 
▼.  Rachel,  1  R.  R.  115.  Dueloslange  v.  Ross,  3d  Ann.  432.  In  the  present 
case,  how  can  Pierre  Roy^s  right  be  said  to  vest  in  him  immediately,  since  it 
depends  upon  the  contingency  of  Alex,  Roy's  death  without  heira,  and  may 
never  vest. 

On  the  other  hand,  it  is  contended,  that  this  clause  must  be  interpreted  as 
giving  for  ever  and  in  full,  ownership  to  Alex.  Ray,  the  legacy  under  considera- 
tion, with  the  wish  expressed  by  testatrix,  that  lie  may  be  pleased,  when  he 
shall  have  died  without  heirs,  to  maiie  a  present  of  it  to  P.  Rav*  This  more 
than  ingenious  interpretation  of  a  clause,  free  from  doubt  and  ambiguity,  is 
introduced  here  for  the  purpose  of  proving  that  there  being  but  **  un  simple 
desir,*^  addressed  by  testatrix  to  A.  Roy.  This  latter's  right  is  not  coupled  with 
the  charge  of  preserving  it  for,  and  returning  it  to  P.  Roy  at  the  given  time; 
in  other  words,  that  this  is  no  substitution. 

If  Alex.  Roy's  interest  be  limited  to  his  Ufetime,  the  testatrix  cannot  be  said 
to  express  *^  un  simple  d6sir"  that  he  should,  when  he  will  have  died  without 
heirs,  and  when  his  interest  is  expired,  transfer  to  another  what  has  ceased  to 
be  his.  To  get  over  this  difficulty  is  a  sine  qua  n&n ;  the  ownership  forever 
must  be  fixed  in  Alex*  Roy.  Clear  unequivocal  words  must  submit  to  interpre- 
tation. 

It  is  confidently  asked,  why  should  the  testatrix  make  a  legacy  to  Alex.  Roy 
for  his  lifetime,  and  then  give  the  residue  to  Pierre  Roy,  only  in  case  the  for- 
mer dies  wi^out  heirs  7  Do  not  these  words  denote  her  intentk>n  of  giving  the 
legacy  to  the  former  and  his  heirs  ?  In  answer  :  Suppose  the  testatrix  had 
made  the  legacy  to  P.  Roy,  simply  to  take  eifect  after  Alex.  Roy's  death ;  it 
most  be  conceded^  according  to  the  argument  of  the  defence,  that  Alex.  Roy's 
interest  is  at  most  a  life  estate.  Does  the  fact  that  a  contingency  is  introduced 
to  the  taking  efifect  of  P.  Roy's  right  benefit  Alex.  Roy  or  his  heirs  in  the  least  ? 
Is  a  greater  right  given  him,  or  are  his  heirs  entitled  to  claim  the  legacy  ? 
That  the  testatrix  has  left  undisposed  of  the  residue  beoueathed  to  P.  Roy, 
were  A.  Roy  to  die  and  leave  heirs,  is  not  astonishing.  It  is  a  forgetfulness 
that  can  be  easily  imagined  in  a  testatrix  dictating  her  last  wishes  when  stretched 
upon  her  death-bed.  But  this  forgetfulness  of  hers,  and  the  fact  she  has  used 
the  words,  **au  cas  qu'il  meure  sans  h6ritiers/'  do  not  authorize  the  conclusion, 
that  the  words  **  je  donne  et  l^gne  ^  A.  Rovi  pour  sa  vie  durante,"  taken  in  con- 
nexion with  the  former  sentence,  mean  a  £>nation  to  hhn  and  his  hours.  Upon 
the  supposition  she  did  mean  a  donation  to  him  and  his  heirs,  the  defence  is 
not  benefitted.  For,  if  the  heirs  inherit  under  the  will,  it  cannot  change  A. 
Roy's  life  estate.  They  must  be  the  living  heirs  only ;  fin-,  if  not,  the  gift  would 
be  to  persons  unborn,  in  whom  it  could  not  vest  immediate^.  If  made  to  the 
living  heirs,  the  **  simple  desir  "  (if  addressed  at  all,)  would  be  to  them.  They 
would.be  requested  to  dispose  of  the  legacy,  before  their  right  wouki  spring 
in  existence ;  for,  it  is  only  in  case  A.  Roy  dies  before  them,  that  they  take  the 
legacy,  the  said  legacy  belonging  to  Pierre  Roy  if  A.  Roy  dies  without  heirs. 
Taking  this  clause  as  it  is,  without  shaping  its  meaning  so  as  to  suit  the  conve- 
nience or  fiincy  of  the  defence,  it  is  a  clear  donation  of  property  to  ^.  Roy,  for 
his  lifetime,  with  a  contingent  remainder  for  P.  Roy.  Now,  as  to  that  part  of 
the  clause  ^^je  desire  que  cette  somme  retoume  k  P.  Roy."  Do  these  words 
contain  a  legacy  ?  The  following  questions  may  be  given  m  answer :  Is  there 
any  particular  expression,  any  set  of  words,  necessary  to  be  used  by  a  testator 
in  order  that  his  last  wishes  be  of  binding  eflTect?  Does  not  the  clear,  unequi- 
Tocal  desire  expressed  by  the  testator,  that  his  property  shall  belong  to  some 
one,  amount  to  an  actual  disposition  of  it  ?  Must  his  intentions  be  couched 
in  the  language  of  command  1  Marie  F.  Roy  has  bequeathed  to  Pierre  Roy, 
by  her  test  will,  a  residuary  interest  in  the  legacy  to  A.  Roy,  dependent  upon 
the  letter's  death  without  heirs.  She  has  exprossed  her  desire  that  he  should 
have  it  in  due  course  of  time.  It  is  not  **  un  simple  d^snr,"  that  A.  Roy  may 
be  pleased,  after  his  own  death,  without  heirs,  to  make  a  present  of  it  to  P. 
Roy ;  but,  she  desires,  that  when  the  former's  interest  is  expired,  the  latter 
ahaU  take  the  legacy,  upon  the  fulfillment  of  the  suspensive  condition. 
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Bor  In  answer  to  all  the  French  aathoritiM  qmoted,  bendaa  denjisg  tibehr  apfAca- 

,  **i^.  biMtT  to  tlie  praaant  caaa,  we  will  mera^  refer  the  conn  to  the  deeiaion,  {Dti>- 
i»4TioLAs.  d^i^f^g^  y,  Ro98^  2d  Aun.  432,)  that  they  cannot  be  naed  in  this  Inatanwi, 
they  being  totally  at  Tariance  npon  this  subject  with  our  jurisprudence.  In  a 
few  wor&,  this  is  a  jegscy  to  A.  Boy,  tor  his  lifetime,  with  a  conlangent 
remainder  to  P.  'JiMf*  l^e  bequest  to  the  latter  being  of  binding  effect,  wfaedier 
the  heirs  of  A.  Roy  come  under  the  will,  or  whether  the  latter  be  oonaidered 
aa  the  abaohite  owner,  is  immaterial.  For,  in  both  cases,  there  exists  the 
charge  to  preserve  it  for,  and  return  it  to  P.  Roy  in  due  time.  4  Li.  R.  504. 
3  M.  R.  486.     1  L.  R.  153.    Poydra$  ▼.  Poydtas,  Interpretation  of  Wills. 

2.  This  clause  devises  land  and  skves  to  /.  jRoy,  for  her  lifetime,  and  after  her 
death,  to  L,  C.  Qvidry.  The  ownership  is  given  to  both,  but  they  enjoy  it 
separately,  **  ordine  suocessivo.*'  The  same  terms,  **  Je  donne  et  ]6gue,"  ars 
used  to  convey  the  gift  to  both  parties :  **  Je  donne  et  l^gue  k  /.  Roy%  pour 
sa  vie  durante,  et  aprds  sa  mort  4  OuidryJ'*  «*  Je  donne  et  16gue  a  J.  Royt 
pour  sa  vie  durante  ;'*  and  '*  ( Je  donne  et  Kgue,)  aprds  la  mort  de  J.  Roy,  i 
£n  C.  GhddryJ^  Chadry  takes  the  legacy  after  tne  death  of  Jo9ette  Roy;  he 
mvat,  therefore,  aurvive  her,  in  order  that  the  legacy  may  vest  in  him.  Thers 
being  nothing  to  prevent  him  from  surriving  her,  she  is,  therefore,  bound  to  pre- 
serve the  properly  for  him,  in  order  to  return  it  to  him  in  due  course  of  time. 

Were  the  ezpressioos  used  in  this  clause  susceptible  of  conve3ring  the 
sKg^test  ambiguity  or  equivocation,  and  were  it  not  that  they  cany  with  them, 
not  only  the  aubstance,  but  the  garb  and  semblance  of  a  substitution,  it  might 
be  insistodv  that  because  a  person  is  never  presumed  to  intend  a  violation  of 
law — this  clause  should  be  interpreted  as  giving  the  usufruct  to  J.  Royt  aad 
at  the  same  time,  the  naked  proper^  to  Chndry.  But,  how  get  over  the  wordi 
•*  je  donne  et  l^gue  k  J.  Rlay,  pour  sa  vie  dunmto,  et  (je  donne  et  l^e) 
apr^  sa  mort  4  £.  C.  Cheidry  1  How  can  the  terms  *Me  donne  et  l^gne  aprds 
la  mort  de  /.  jRoy,**  eonsay  the  naked  property  to  Chddryt  before  the  former's 
death,  immediately  after  the  testatrix?" 

Can  clear  unequivocal  words  be  divested  of  their  meaning,  and  a  meaaiog 
totally  at  variance  be  wrun^  firom  them,  in  order  to  make  a  legal  disposition  ot 
property  from  words  eootaining  an  illecal  one  ?  To  conclude,  righto  of  ths 
same  nature,  axe  conveyed  to  Roy  and  Guidry.  The  time  whentheae  intaieStt 
spring  in  existence,  and  are  at  an  end  is  fixed.  The  ownership  hss  vested  is 
•A  Roy^  to  hist  aa  long  aa  she  lives.  She  has  a  richt  to  use  it  as  her  own  si 
kmg  as  she  Kves,  but  not  alienate  it,  aince  her  right  (gr6v6  de  substitutioo,)  ii 
coupled  with  the  charge  of  preserving  it  for,  and  returning  it  to  Chddry^  is 
whom  the  ownership  will  vest  «'aprSs  sa  mort,'*  after  JooeUe  Roy^o  deadi. 
In  a  word,  they  are  both  entitled  to  the  legacy,  but  '*  ordine  suceesaivo,"  tke 
true  characteristic  of  a  substitution.  6  Toullier,  liv.  3,  tit.  2,  §  24.  MMfia'i 
Rep*  verho  Sub.  Fid.  §  56.    Poydras  v.  Poydnu^  1  L.  R.  153. 

£•  Simon^  for  defendanto,  contended :  The  plaintiffs  pray  in  their  petition, 
that  the  will  of  tiheir  sister,  Marie  Fanny  Roy,  be  declared  nuO  and  void,  od 
the  ground  that  the  only  two  dispositions  therein  written  contain  substitotioBS 
in  fovor  of  the  persons  therein  named. 

1.  It  seems,  the  judge  a  que,  in  the  reasons  he  dves  for  annulling  the  will 
under  conaideration,  to^  at  once  for  granted,  that  we  legatee,  under  the  lint 
dbposition,  is  civilly  and  legally  bound  and  obligated  by  the  terms  of  the  will 
to  preserve  the  sum  of  money  bequeathed,  in  oiSer  that  after  his  death  it  may 
be  transmitted  to  his  heirs;  and,  in  case  of  his  dying  without  heirs,  it  may  bs 
transmitted  to  Pierre  S.  Roy.  I  say  no ;  he  is  under  no  such  legal  or  dvil 
obUgatkm;  and  nothing  in  the  will  would  entitle  Pierre  S.  Roy  to  claim  it  in  a 
court  of  justice.    This  is  the  whole  question. 

I  shall  premise,  that  on  the  subject  of  substitutions  and  the  manner  in  which 
they  are  to  be  eatabKshed,  the  two  laws — ^the  law  of  France,  and  art.  1507  of  aar 
code — are  the  same,  and  I  shall  proceed  to  demonstrate,  that  under  our  jiuris- 
prudence,  as  well  as  under  that  of  France,  the  disposition  under  consideratioo, 
contains  no  substitution.  The  testatrix,  ftfter  making  the  legacy  to  Alexander 
Roy,  goes  on  to  say :  •<  £t  en  cas  de  mort  sans  h^ritiers,  je  desire  que  cette 
somme  retoume  i  Pierre  SolatHe  Roy,  mon  frdre."  That  must  mean,  that  the 
legacy  made  to  Alexandre,  being  sbaolute,  is  to  go  naturally  to  his  heirs,  in  the 
oidinary  course  of  succession,  but  that  in  case  of  his  dying  without  heirs,  she 
wishes  the  amount  to  return,  that  is  to  say,  to  be  given  to  her  brother  Pterre. 
She  merely  expraaaea  her  deairo,  and  nothing  else;  she  does  not  command; 
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she  does  not  impcwe  may  civil  obfigatkm  on  ber  legatee ;  and  how  can  it  be  Sot 
contended,  that  it  earriea  with  it  the  obligation  to  keep  and  preaerre  the  amount  ,  J|^ 
bequeathed,  00  aa  to  pay  it  over  after  his  death  to  the  person  named  in  the  wiHt 
How  can  it  be  said  that  **the  donee  is  bound  by  the  terms  of  the  will  to  preserre 
the  property  in  ordeir  to  transmit  it  to^others?'*  The  will,  by  inlerence,  no 
more  than  by  its  terms,  expresses  no  such  thmg;  and  all  it  niiy  amount  to  is, 
that  she  wishes  the  legatee,  in  case  he  dies  without  heirs,  who  would  be  entitled 
tio  inherit  from  him,  to  give  the  amount  to,  or  to  dispose  of  it  in  fiuror  of  Pierre 
Roy.  No  system  of  \am%  can  erer  give  to  the  words  «*  je  dMre  **  the  same  eflfect 
as  to  an  obligation  imposed  by  a  testator  upon  his  legatee;  and  under  no  laws 
will  the  mere  wish  of  a  donor,  be  considered  aa  a  positive  and  binding  obligation 
to  comply  with  it.  The  principle  quoted  by  the  judge  a  quo^  from  the  case  of 
Duplessu  ▼.  Kennedy  et  oLj  6  L.  K«  245,  to  wit:  «'tbat  it  is  of  the  essence  of  a 
substitution,  that  the  original  donee  shonU  be  bound  by  the  terms  of  the  dona* 
tion  to  preserve  the  property  given  for,  and  to  transmit  it  to  another  person 
or  class  of  persons,  &;c.,*'  is -certainly  connect;  fiur  from  being  disposed  to  con^ 
trovert  it,  I  rely  upon  it  to  show,  that  its  application  to  the  present  question 
would  cleariy  vrammt  the  conclusion  that  our  lega^  contains  no  snbstitntionv 
and  that  no  legal  obligation  could  derive  from  it  in  &vor  of  Pierre  JRoy. 

Under  the  Koman  1awB,^et  eommisea  and  substitutions  were  permitted  to  be 
establidied,  and  even  inferred  from  mere  coiyectnras ;  by  the  jurisprudence  of 
France,  and  particuferiy  since  the  code,  a  contrary  and  safer  rule  was  adopted^ 
See  Toullier,  vol.  5,  Nos.  25, 26  and  27.  In  No.  27  he  aays :  **  En  nn  mot,  le 
code  caract6rise  les  substitutions  prohib6es  par  la  charge  expresse  de  oonserver 
et  de  rendre  k  un  tiers.  II  faut  done  que  oette  charge  soit  ez|Him6e  dans  la 
disposition,  ou  qu^elle  en  r^sulte  par  «ne  consequence  n6ce8saire,  &c.,"  and  he 
agrees  with  a  decision  of  the  court  of  Bmssete,  subsequently  affirmed  by  the 
court  of  cassation,  who  held  that  the  expressions  *' je  prie  mon  h^ritier  de 
rendre  mes  Mens  k  un  tel,  no  sont  plus  nujourd*hui  soffisantes  pour  caract^riaer 
une  substitution  prohib^  parce  que,  n'6tant  point  con9ues  en  twmes  imp6ratift, 
ellea  ne  conf^rent  aucun  droit  k  celoi  k  qui  Th^ritier  est  pri6  de  rendre.**  So 
it  is  with  all  the  expressiona  used  in  the  Roman  law :  Rogo,  depreoor,  cupio, 
desidero,  dec.  See  also  Dnranton,  vol.  8,  nos.  65,  71  and  72.  Dalloz,  vol.  12, 
verbo  Substitutions,  sec  1,  art.  5,  §  3,  says :  **  la  cour  supreme  4  d6cid6  que  la 
pridre  de  conserver  et  de  rendre  n'emportait  plus  essentiellement  fidei  commis 
obligatoire,  et  par  consequent  ne  tombait  pas  sons  la  prohibition  de  Particle  896.** 
Here,  it  is  not  even  a  prayer;  it  is  not  a  request;  it  is  a  mere  desire  that  the 
amount  bequeathed,  ahould  return  to  Pierre  Boy^  and  that  the  legatee,  in  the 
event  of  his  dying  without  heirs,  should  dispose  of  it  (by  his  will,  periiaps,)  in 
fiivor  of  her  dher  brother.  Surely,  your  honOTB  wiD  not  deem  the  expressions 
used  by  the  testatrix  as  amounting  to  an  abaolute  command. 

2.  1  contendt  that  this  second  deposition  means  nothing  more  than  a  bequest 
of  the  usufruct  to  JoeeUe  Roy,  and  the  legacy  of  the  naked  property  to  Loms 
C.  Ghndry ;  and  that  it  is  frilly  warranted  by  the  article  1509  of  our  code. 
Indeed,  it  would  be  difficult  to  construe  it  differently,  and  it  must  seem  a  strange 
reasoning,  when  the  judge  says,  in  the  way  of  illustrating  his  idea,  «*the 
property  does  not  vest  in  Chddry,  except  on  the  happening  of  a  contingency, 
the  death  of  his  mother,  who  is  d^arged  to  preserve  the  same  for  him,  and  whieh 
contingency  might  never  happen,  as  it  is  not  unusual  Ibr  children  to  die  be&ire 
tiieir  parents.**  Such  contingency  exists  in  every  case  of  usufruct  and  naked 
ownership ;  the  owner  of  the  property  may  die  before  the  usufructuary ;  but 
that  is  no  reason  why  the  hitter  dhkouU  not  continue  to  enjoy  his  usufruct  until 
the  expiration  of  the  time  allowed  by  the  deed,  in  order  that  it  be  then  delivered 
to  tiie  owner  if  he  be  alive,  or  to  his  heirs  if  he  be  dead.  As  to  the  obliga- 
tion of  keeping  and  preserving  the  property  for  Chddry:  this  is  the  principal 
obligation  of  the  usufructuair;  he  is  bound  to  do  so  under  article  560  of  our 
code,  which  says :  <•  It  is  the  duty  of  the  usufructuary  to  keep  the  things  of 
which  he  has  the  usufruct,  and  to  take  the  same  care  of  them  as  a  prudent 
owner  does  of  what  belongs  to  him.*' 

But  I  deny,  that  in  this  case  the  disposition  can  be  so  construed  as  to  make  it 
a  substitution ;  because,  forsooth,  the  legatee  of  the  usufruct  is  bound  to  pre- 
serve the  things  bequeated  for  the  legatee  of  the  naked  property.  Now,  what 
are  the  expressions  used  by  the  testatrix  ?  •*  Je  donne  et  l#»gue  k  Josette  Roy, 
veuve  de  feu  Louis  Guidry  ills,  ma  soeur,  ma  roulatresse,  &c  &c.,  pour  sa  vie 
durante  et  aprds  sa  mort  4  son  fils  Louie  Cyprien  Chddry,"    Do  they  mean 
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BoT         aDjrthtng  the  but  this:  IhuJaseUe  Ray  slmXi  hawe  the  eBJqymeiitof  the  pcopeify 
.  ^*-  bequea^ed  ••poor  sa  Tie  darante,"  and  that  after  her  death  it  ahaD  be  deltTered  to 

^    **     her  son.    The  owner  is  her  sod,  and  it  is  natural  that  the  uanfrnct  ahonld  be 
given  to  the  mother  darinc  her  whole  life,  and  that  the  chHd  shonld  only  take 
Uie  property  after  her  deaUi.    There  is  a  principle  well  settled  in  oar  jariapra- 
dence,  which  I  presume  this  honorable  oouit  will  conaider  a  safe  one  in  matteav 
of  substitutions ;  it  is  this :  that  in  cases  of  doubt,  it  should  always  be  preannied 
that  the  testator  intended  to  do  that  which  was  lawful,  rather  fhan  that  which 
was  prohibited  by  law.    So  in  the  case  c^  Cole  ▼.  CoUU  Executors,  7  N.  S.  416, 
the  late  Supreme  Court  said«  '^Such  is  the  respect  paid  to  the  wiahee  of  the 
owner,  that  we  believe  it  may  be  safely  stated  to  be  the  spirit  of  the  jurispra- 
deuce  of  every  civilized  countiy  to  carry  into  effect  his  will,  unless  it  clearly  wio- 
ktes  the  prohibition  which  the  Liegislature  has  established."  In  the  case  ofAmawui 
V.  Tarhe  el  aL,  4  L.  R.  504,  the  same  principle  was  again  recognized  in  the 
ma&im  that  substitutions  nndfidei  ernnmUia  are  never  presumed ;  they  moat  be 
expressed,  or  result  clearly  from  the  sense  and  signification  of  the  words  in  the 
instruments  which  contain  them;'*  and  in  the  case  of  Ducloslange,  4  R.  R.  409, 
a  case  very  similar  to  the  present  one,  it  was  held,  that  **unless  a  clause  in  a 
,    will  necessarily  presents  a  substitution,  and  can  be  understood  in  no  other  maa- 
ner,  it  will  be  sustained.**    Such  is  the  jurisprudence  of  France :  TouUier,  voJ. 
5,  No.  44,  says :  <*L'esprit  g^n^ral  de  la  loi,  celui  de  la  jurisprudence  dea  ooure 
royales  et  de  la  eour  de  eassation,  est  de  n'annuler  une  disposition  faite  depuie 
le  code,  qu'autant  qu'eHe  pr6sente  n^cessairement  une  substitution,  et  qa'eOe 
ne  pent  6tre  soutenue  ni  interpr6t6e  d*auGune  autre  manidre.*'   See  also  New-  46 
and  47.     Durancon,  vol.  8,  No.  6,  expresses  the  opinion,  that  "Toutea  lea  fois 
que  de  I'ensemble  d'une  disposition,  il  resnltera  que,  tout  en  declarant  donner 
tel  objet  k  une  premidre  personoe  d6nomm6e,  pour  en  jouir  pendant  aa  Tie  et 
rendre  la  chose  ^  sa  mort  &  une  autre  personne,  le  donateur  ou  teatatenr 
n'aora  n6anmoins  entendu  donner  &  la  premidre  que  la  simple  jouissance  et  non 
la  propri6t6,  qu*on  pourra  le  supposer  sans  faire  violence  aux  termes  de  Facte, 
on  devra  voir,  dans  cette  disposition,  le  simple  don  de  Tusufruit  fait  ik  l*un,  et  de 
la  nue  propri6t6  fiiit  i  rantre."    Here  again,  the  expressions  of  the  testatrix 
are,  that  she  gives  the  proper^  to  Jo$eUe  Roy  **pour  sa  vie  durante,*'  finom  which 
it  seems  to  cleariy  result,  that  she  only  intended  to  give  her  the  usufruct  of  the 
said  property  during  her  life;  and  surely  such  a  clause  does  not  neceaaarily 
present  a  substJtution,  nor  can  it  be  said  Uiat  it  can  be  understood  in  no  other 
manner. 

Since  my  arrival  at  Opelousas,  I  have  had  occasion  to  refer  to  the  case  reported 
in  3d  Ann.  432,  and,  as  I  thought,  found  that  the  difference  that  is  thereon 
declared  to  exist  between  the  two  codes,  only  applied  to  fidei  eom/miua^  which 
are  not  prohibited  in  France,  and  which  are  abaolntely  forbidden  hf  our  code. 
But  the  court  says  nothing  as  to  substitutions,  which  are  equally  prohibited  bjr 
the  two  codes ;  and  the  clauses  of  the  will  attacked  in  this  suit  are  so  attacked  as 
being  substitutbns  and  not  fidei  commisBa*  I  say  agun,  that,  as  to  substitutioos, 
the  two  laws  are  the  same,  and  that  we  may  &irly  avail  ourselves  of  the  benefit 
of  the  lights  which  we  can  obtain  from  the  authors  and  oonmientatorB  who  have 
written  upon  the  subject.  The  judge  a  quo  seems  to  make  no  diatinc^n 
between  a  substitution  and  a  fidei  commu9un^  otherwise  he  would  not  have 
made  to  this  case  the  application  of  what  the  court  said,  in  the  case  of  Dudos- 
lange  v.  Rose ;  yet  it  is,  quite  different,  and  the  different  provinons  of  law  upoa 
the  two  subjects  prove  them  to  be  so.  Again,  it  cannot  be  denied  that  on  the 
subject  of  substitutions  the  law  of  France  and  our  law  are  exactly  the  same. 

The  judgment  of  the  court  was  pronounced  by 

Preston,  J.  Marie  Fanny  Roy  made  a  will  containing  the  following  dispo* 
sitioqs:  I.  '^  Je  donne  et  ]6gue  k  mon  frere  Solastie  Alexandre  Roy  la  somme 
taut  en  capita]  qu'en  int6r6t  de  Targent  que  je  lui  at  pr6t6,  pour  aa  vie  durante, 
et  en  cas  de  mort  sans  h6ritiers.  Je  desire  que  cette  somme  retoume  i  Pierre 
Solastie  Roy  mon  frdre.  2.  Je  donne  et  ]6gue  k  Josette  Roy  veuve  de  feu  Louis 
Chtidry  fils,  ma  soBur,  ma  molatresse  nomm6e  Caroline^  ag^e  d'environ  dix-neuf 
ana,  et  son  fils  Cyprien,  ag6e  d*environ  deux  ans,  ainsi  que  la  part  indivis6e 
d'une  terre  situe6  dans  I'anse  du  bayou  T^che,  paroisse  St.  Martin,  pour  sa  vie 
durante,  et  aprds  sa  mort  i  son  fils  Louis  Cyprien  Chddry," 
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The  hein  of  the  deceiMd  have  attacked  lliese  provisions  in  the  will  as  pro-         ^^^ 
hibited  bj  law,  and  ask  that  they  bo  annulled  by  judgment.    Our  CitiI  Code     Latiolai. 
declares,  that  **  every  disposition  by  which  the  donee,  the  heir,  or  legatee,  is 
charged  to  preserve  for  or  to  return  a  thing  to  a  third  person,  is  null  even  with 
regard  to  the  donee,  the  substituted  heir  or  the  legatee.'* 

Under  this  law,  in  the  case  of  Duclaslange  v.  Ross,  a  donation,  substantially 
the  same  with  the  first  disposition  in  the  will  under  consideration,  was  annulled 
by  this  court.  3d  Ann.  432.  So  a  similar  donation  was  declared  null  by  the  late 
Supreme  Court,  in  the  case  of  Amaud  v.  Tarhe  et  aL,  and  the  reasons  pre- 
sented by  Judge  Mathews  for  the  judgment,  and  his  strong  exposition  of  the 
motives  of  public  policy  which  induced  the  Legislature  to  prohibit  substitutions 
and  fidd  commissar  are  conclusive  upon  our  minds  as  to  the  nullity  of  the  first 
disposition.  4  L.  R.  505.  In  the  disposition  under  consideration,  as  well  as  in 
both  those  cases,  the  title  to  the  property  could  not  vest  in  the  second  donee, 
until  it  was  ascertamed  that  the  first  left  no  heirs. 

In  the  cases  of  the  succession  of  Ducloslange,  4  R,  R.  410,  and  of  the  Heirs 
of  Cole  V.  His  Executors,  7  N.  S.  417,  these  principles  were  fully  recognized 
by  the  Supreme  Couit,  but  considered  not  applicable  to  those  cases. 

It  is  urged,  however,  that  in  this  disposition  in  favor  of  one  brother,  the  testa- 
trix merely  expresses  a  desire  that  the  amount  bequeathed  to  him  should  return 
to  her  other  brother  in  the  event  of  the  first  dying  without  heirs;  that  she  does 
not  even  request,  much  less  direct  it.  In  wills,  the  desires  of  a  testator  are  his 
wishes,  and  his  wishes,  if  )egal  and  formally  expressed  and  published,  are  his 
will,  and  imperative  upon  his  legal  heir  or  representative. 

The  defendant's  counsel  contends,  that  the  second  disposition  in  controversy 
in  reality  gives  the  usufruct  of  the  property  to  one,  and  the  naked  property  to 
another,  and  is  protected  by  article  1509  of  the  code  from  the  nullity  declared 
in  article  1507. 

The  reasoning  of  the  Supreme  Court  in  the  case  of  Raehal  et  aU  v.  Rachal 
et  al.  1  R.  R.  115,  strongly  supports  his  views  of  the  case.  The  legatees 
under  this  disposition  are  both  in  existence ;  are  designated  by  it;  the  interest  of 
each  is  clearly  pointed  out,  and  made  dependent  upon  no  condition  ;  and  we  see 
no  reason  why  the  interest  of  each  should  not  vest  at  the  death  of  the  testator. 
The  interest  of  the  mother  would,  at  her  death,  descend  to  her  heirs;  that  of 
the.  son  to  his  heirs.  There  is  no  substantial  difiference  between  a  life  estate  and 
a  usufruct  for  life  vested  in  a  mother,  the  naked  property  being  vested  in  her  son. 
The  rights  and  duties  of  the  parties  are  the  same  in  each  case.  The  property 
is  bequeathed  to  the  mother  during  life,  that  is,  substantially,  she  is  to  have  the 
enjoyment  or  usufruct  of  it.  Louis  Chddry  is  the  legatee  of  the  naked  pro- 
perty, that  is,  the  tilJe  is  vested  in  him.  Should  he  die  before  his  mother,  his 
interest  would  vest  in  his  heirs  or  representatives,  subject  to  the  interest  or,  in 
reality,  usufruct  of  the  mother. 

We  think  these  were  the  views  and  intentions  of  the  testator,  whose  inten- 
tions we  are  bound  to  ascertain,  (Code,  art.  1705.)  and  to  interpret  his  dispo- 
sitions in  such  a  manner  as  to  give  them  eflfect,  if  it  be  possible,  without  departing 
from  the  proper  signification  of  the  terms  of  his  testament.  Code,  1705,  7006. 
And  in  cases  of  doubt,  to  presume  that  the  testator  intended  to  do  that  which 
was  lawful,  rather  than  that  which  was  prohibited  by  law,  and  to  cany  into 
effect  his  will,  unless  it  clearly  violates  the  prohibition  which  the  Legislature 
established.     Cole's  Widcno  v.  His  Executor,  7  N.  S.  410. 


668  SUPRE>f  E  COURT  OF  LOUISIANA. 


Bx)T  It  18  therefore  ordered,  adjudged  and  decreed,  that  the  judgment  of  the  Aw- 

LATfoLAA.  trict  court  be  affirmed,  00  far  as  it  annuls  the  legacy  in  the  will  of  Marie  Fannjf 
Roy  in  favor  of  her  brothers  Solastie  Alexandre  Roy  and  Pierre  SciUutU  Roy  ; 
tod  that  it  be  reversed  so  far  as  it  annuls  the  legacy  of  the  testator  hi  favor  of 
her  sister  Josette  Roy,  the  widow  of  Louis  Ouidry,  and  her  son  Louis  Cyprien 
(htidryf  and  that  there  be  judgment  in  their  favor.  And  it  is  further  decreed^ 
that  the  plaintiffs  pay  half  the  costs  in  both  courts,  and  Solastie  Alexandre  Roy 
and  Pierre  Solastie  Roy  pay  the  other  half. 

Slidell,  J.  With  the  limited  means  I  have  had  of  examining  the  sabjecT, 
I  have  come  to  the  same  conclusion  as  Judge  Preston  has  adopted,  with  respect 
to  the  dispositions  of  the  will. 

RosT,  J.,  dissenting.  I  am  unable  to  distinguish  between  the  two  dispo- 
sitions of  the  will  in  this  case. 

An  estate  for  life  is  not  a  usufruct.  By  the  terms  of  the  donatioOT  the  son  has 
no  title  or  claim  which  he  could  transmit  to  his  heirs  if  he  died  before  his  mollMK; 
she  is  charged  to  preserve  and  to  return  the  property.  This  is  one  of  the  sub- 
stitutions prohibited  by  law. 

I  am  of  opinion  that  the  judgment  ought  to  be  affirmed. 
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Gorge  Hatdel  v,  Jackson  R.  Nixon. 

n  fissi  lentil  a  patent  isiaes  the  government  never  bo  entirely  divests  itself  of  tide  as  to  be  pre- 
cluded from  setting  aside  an  entry  which  conflicts  with  private  claims;  and  the  ooart  can- 
not revise  the  decision  of  the  commissioner  of  the  general  land  office  cancelling  a  certifi- 
cate of  entry. 
An  affidavit  for  an  injanction.  in  which  the  affiant  states  that  *'the  allegations  set  fordi  in  the 
foregoing  petition  are  jiabstantially  true  and  correct,  according  to  the  best  of  his  beBeC"  is 
sufficient. 

APPEAL  from  the  District  Court  of  St.  Mary.  Overton^  J.  Olivier^ 
for  plaintiff,  cited,  to  show  that  errors  in  a  location  might  be  corrected,  8  N. 
&  653 ;  6  Wheaton  605.  That  the  court  could  not  revise  the  deciaiou  of  the 
commissioners  annulling  an  entry,  2d  Ann.  399 ;  Courtney  v.  Perkins^  ante  p. 
216.     To  sustain  the  affidavit  for  the  injunction,  1  R.  R.  317. 

Splane  and  Brtnt^  for  defendant,  cited,  to  show  that  the  plaintiflT  acquhvd  no 
title  until  his  locations  were  approved,  11  L.  R.  589.  Upon  the  effed  of  a 
compromise,  C.  C.  3038,  3045.  Upon  the  affidavit  for  the  injunctioo,  they  eoo- 
teded  it  was  so  vague  and  uncertain  that  the  party  could  not  be  convicted  for 
perjury,  iu  case  he  had  sworn  falsely. 

The  judgment  of  the  court  was  pronounced  by 

RosT,  J.    This  is  a  petitory  action,  in  which  the  defendant  has  appealed  from 
the  judgment  rendered  against  him.    The  plain tiif  adduces  as  his  title,  a  com- 
missioner's certificate  of  confirmation  in  favor  of   the   legal  representativea 
of  Malacki  Hays,  bearing  date  the  first  day  of  August,  1811,  founded  on  an 
order  of  survey  in  favor  of  Malachi  Hays,  for  ten  arpents  front,  by  the  depth  of 
forty  on  each  side  of  the  river  TSche,  bearing  date  the  20th  of  June,  I78I9  widb 
proof  of  possession  more  than  twenty  consecutive  years  previous  to  the  20th  of 
December,  1803.    The  land  is  described  in  the  grant  as  being  situated  about 
half  a  league  below  the  land  of  Derokan  on  the  river  T^che,  and  is  to  have, 
under  the  certificate,  such  form  and  marks,  natural  and  artificial,  as  shall  be 
represented  in  a  plat  thereof,  to  be  returned  by  the  principal  deputy  surveyor  of 
the  district.     He  holds  under  the  grantee  by  a  regular  chain  of  conveyances. 
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The  defendant  rests  his  title  on  the  receipt  of  the  receiver  of  the  land  office, 
bearing  date  the  29th  Febmaiy,  1844,  and  the  register's  certificate  issaed  thereon 
on  the  26th  of  March  following. 

It  is  conceded,  that  the  location  of  the  plaintiff's  land,  made  in  1845,  and 
approved  by  the  surveyor  general,  conflicts  with  the  land  of  the  defendant;  but 
he  urges,  that  as  &r  back  as  1814,  another  location  had  been  made  and  approved, 
which  did  not  conflict  with  his  entry ;  and  that,  as  at  the  time  of  his  purchase 
the  land  in  controversy  was  represented  on  the  township  map  as  public  land,  he 
has  acquired  a  good  tide,  and  cannot  be  evicted  by  the  plaintiff. 

It  is  in  evidence,  that  on  the  8th  of  June,  1848,  the  commissioner  of  the 
general  land  office  informed  the  register  and  receiver  at  Opelousas,  that  the 
certificate  issaed  to  the  defendant,  having  been  found  to  conflict  with  a  confirmed 
private  claim  of  the  representatives  of  Malacki  Hays,  had  been  cancelled  as 
void.  He  directed  them  at  the  same  time,  to  advise  the  defendant  of  this  dis- 
position of  his  entry,  and  that  on  a  proper  application  ^e  purchase  money  paid 
by  him  would.be  refunded. 

We  cannot  revise  the  decision  of  the  commissioner  cancelling  the  certificate 
under  which  the  defendant  claims.  Until  a  patent  issues  the  government  never 
so  entirely  divests  itself  of  title  as  to  be  precluded  from  cancelling  a  sale  and  set- 
ting aside  an  entry,  when  the  land  sold  confficts  with  private  claims.  The  original 
grant  of  the  plaintiff  having  no  fixed  boundaries,  we  must  take  the  lost  location  as 
the  true  one,  and  hold  the  defendant's  title  as  void,  so  far  as  it  conflicts  with  it. 

We  are  of  opinion  that  the  affidavit  upon  which  the  plaintiff  obtained  his 
injunction  was  sufficient  in  law. 

The  judgment  is  therefore  affirmed,  with  costs. 

Si«idei.Ih  J.  I  concur  in  the  opinion  on  the  merits,  but  have  doubts  as  to  the 
sufficiency  of  the  affidavit  for  injunction. 
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Jules  Duoas  r.  Alexander  Estiletts,  Administrator. 

Wbere  a  redhibitory  vice  appean  in  a  alave  within  three  dayi  after  a  lale,  the  presamption 
that  it  existed  before  doei  not  apply  to  vices  of  character,  sach  as  being  a  runaway. 

The  legal  presnmption,  that  where  a  vice  has  made  its  appearance  in  a  slave  within  a  cer- 
tain time,  it  existed  before,  may  be  rebatted  by  teatimony.  The  only  legal  presumptions 
which  cannot  thns  be  rebatted,  are  those  which  annul  certain  acts  or  refase  a  judicial 
action. 

APPEAL  from  the  District  Court  of  St.  MartFn,  Vborhies,  J.  E.  Simony  for 
plaintiff.  Brent,  for  defendant.  The  judgment  of  the  court  was  pro- 
nounced by 

Preston,  J.  This  is  a  suit  fi>r  the  rescission  of  the  sale  of  a  slave,  on  the 
ground  that  he  was  in  the  habit  of  running  away  when  sold.  The  plaintiff  alleges 
that  this  vice  of  character  manifested  itself  by  the  slave's  running  away  within 
three  days  after  his  delivery  to  the  purchaser ;  and  contends,  that  this  fact  affords 
a  legal  presumption  of  the  existence  of  the  vice  at  the  time  of  tbe  sale,  and 
which  presumption  cannot  be  rebutted  by  parol  evidence,  because  it  is  a  presump- 
tion of  law. 

The  plaintiiTs  counsel  has  addressed  to  us  a  very  able  argument  to  show  that 
the  presumption  invoked  applies  to  the  vices  and  character  in  slaves,  and  we 
would  possibly  yield  to  bis  opinion  if  it  were  an  open  question.    But  the  moat 
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DU0A4       difltiDgiiuhed  of  our  predeceteon  have,  in  two  csmb,  oome  to  a  different 
SsTtLXTT0.    claaion,  and  baaed  their  opinionB  upon  thoee  of  our  earliest  commeDtaton  on 

laws  of  redhibition.  6  L.  R.  288.  2  L.  R.  254,  410.  In  the  interpreta- 
tion of  a  law*  it  is  a  wise  rule,  *<  stare  deeUis,^*  and  we  are  obliged  to  adopt  it  in 
this  case. 

We  are,  moreover,  nnable  to  concur  with  the  counsel  in  the  position  that  the 
legal  presumptioD  on  which  he  relies  cannot  be  rebutted  by  proof.  This 
ciple  extends  to  those  legal  presumptions  only  which  annul  certain  acta  or 
a  judicial  action.  Code,  art.  2266.  Other  legal  presumptions  may  be  oootro- 
verted  by  testimony. 

None  of  plaintiff's  witnesses  show  that  the  slave  was  a  runaway  before  tiie 
sale.  Some  of  them  prove  that  he  was  a  good  slave  and  not  a  runaway.  The 
defendant  has  indroduced  several  witnesses  who  give  him  the  same  character. 
The  case  is,  therefore,  clearly  with  the  defendant.    C.  C.  2508. 

Besides,  it  is  well  settled,  that  to  maintain  an  act3on  of  redhibition,  the  slave 
must  be  tendered  back,  unless  the  tender  be  excused  for  sufficient  reasons. 
The  plaintiff  offers  as  his  excuse,  tiHit  the  slave  was  killed  while  a  mnaway«  in 
attempting  to  make  his  escape.  We  cannot  admit  this  excuse  without  explaoa- 
tions,  which  the  record  does  not  afford* 

The  judgment  of  the  district  court  is  affirmed,  with  costs. 


Alexander  6.  Vincent  v.  Elam   Sanfurd. 

The  statute  of  6th  of  April,  1843,  directiDg  the  mode  of  pabliflbin^  advertigemeDt*  cvf  olieriili' 
sales,  is  suffldeotly  compiled  with  by  posting  one  advertisement  at  the  ooort  boitse  door, 
and  two  otlier  notices  in  two  pabUc  places  in  the  same  village. 

APPEAL  from  the  District  Court  of  St.  Mazy.  Voorhiesj  J.  Splane^  far 
plaintiff.  Maskell,  for  defendant.  The  judgment  of  Hie  court  was  pro- 
nounced by 

Slidell,  J.  The  plaintiff  seeks  to  annul  a  judicial  sale  of  his  property  made 
to  the  defendant  under  a  writ  of  fieri  facias.  The  only  ground  for  annulling 
the  sale  which  is  urged  in  the  brief  of  the  plaintiff  *8  counsel  is,  that  the  aheriff^s 
advertisements  were  all  posted  in  the  town  of  Fi-aokliD,  instead  of  being  posted, 
one  there,  and  the  others  in  two  places  in  the  parish  odier  than  the  town  of 
Franklin.  It  appears  from  the  evidence,  that  one  adveitisement  was  postsd  at 
the  court-house,  one  at  the  post-office,  and  one  at  the  store  of  Smifh  Sf  Harris ; 
all  in  the  town  of  Franklin.  The  court-house  and  post-office  were  of  course 
places  of  public  resort ;  that  the  store  was  a  conspicuous  and  frequented  place  in 
that  village.  Lb  also  satisfactorily  proved,  and,  indeed,  is  not  disputed. 

There  was  judgment  in  favor  of  the  defendant,  and  the  plaintiff  has  appealed. 
The  plaintiff  relies,  in  argument,  upon  the  case  of  Pumphry  v.  Delahoussayet  9 
R.  R.  42.  That  case  was  not  overlooked  in  deciding  the  case  of  Fox  v.  7Yo,  in 
which  we  were  called  upon  to  interpret  the  statute  of  6th  April,  1843,  and 
declined  to  adopt  the  construction  given  by  our  predecessors.  We  thought  then, 
and  still  think,  that  the  requisitions  of  the  statute  are  satisfied  by  posting  the 
advertisements  at  the  court-house  door  and  two  other  conspicuous  and  puhficly 
frequented  places  in  the  parish,  even  though  two  or  all  of  those  places  be  in  the 
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Emilt  R.  Davis  el  al.  v.  John  Davis  et  al. 

Th«  heir  wbo  owet  t  debt  to  a  laooeMioii  ii  entitled  to  coOate  it,  and  cannot  be  fued  for  the 
debt  withoat  proof  of  the  insolvency  or  indebtednega  of  the  aaoceaaion,  and  the  neoeasity 
of  hia  paying.    C.  C.  1814,  1271,  1272,  1365. 

APPEAL  from  tihe  District  Court  of  St.  Landry,  Overtoiit  J.  Letois  and 
Porter^  for  the  plaintiff,  contended:  The  onlyqneation  is,  as  to  the  right  of 
the  phuntiffs  to  sue  before  a  final  liquidation  and  settlement  of  the  estate.  Now, 
it  is  true,  that  art.  1265  L.  C.  provides,  «« that  an  heir  who  purchases  at  the 
sale  of  the  hereditary  effects  is  not  obliged  to  pay  the  surplus  of  the  purchase 
money  until  the  portion  coming  to  him  be  definitif  ely  fixed  by  a  partition."  But 
to  make  this  article  of  universal  application  to  all  cases  of  indebtedness  on  the 
part  of  those  who  may  chance  to  be  heirs,  would  place  the  effects  of  all  succes- 
sions entirely  at  the  mercy  of  any  dishonest  person  who  happens  to  be  heir  to  an 
estate ;  for  it  would  be  easy  to  suppose  cases  where,  from  die  tardy  process  of 
our  courts,  the  whole  assets  of  an  estate  might  be  squandered  by  an  unfaithful 
heir  before  it  would  be  possible  to  obtain  a  definitive  partition ;  and  perhaps 
a  stronger  case  could  hardly  be  put  than  the  one  now  befbro  the  court.  But 
suppose  the  article  to  be  universal  in  its  application,  does  it  forbid  a  judgment 
liquidating  the  claim  1  Cannot  a  court  pronounce  on  the  validity  of  ihe  claim, 
and  suspend  the  execution  of  its  judgment  to  await  a  partition  among  the  heirs  1 
Shall  1  be  compelled  to  stand  by  and  suffer  my  debt  to  be  prescribed,  because  the 
law  provides  that  my  co-hebr  shall  not  be  obliged  to  pay  until  a  partition  is  had  ? 
Would  not  this  doctrine  forbid  a  judgment  of  partition  itself? 

This  article,  with  olhers,  must  receive  a  reasonable  construction,  and  we  think 
the  only  fair  construction  is,  that  it  confers  a  privilege  of  postponing  the  payment 
of  any  balance  that  may  be  due  by  an  heir  until  a  final  partition ;  but  it  would  be 
manifestly  unjust  to  permit  a  faitUess  heir  to  take  advantage  of  this  privilege  to 
defeat  the  ultimate  recovery  of  a  just  debt  by  a  fraudulent  transfer  of  his  pro- 
perty. Thus  we  say,  tliat  we  have  a  right,  notwithstanding  this  provision  of  the 
code,  even  if  applicable  to  this  case,  to  have  our  claim  liouidated  by  a  judgment 
of  the  court,  and  further,  to  annul  any  contract  made  in  vaud  of  our  rights. 

This  case  should  form  an  exception  to  the  rule  contained  in  the  article  under 
consideration.  But  should  it  not  be  considered  an  exception,  this  law  has  had  a 
construction  put  upon  it  in  the  case  of  RUU  v.  Questo^  2  L.  R.  250,  where  the 
learned  judge  well  remarks,  that  **  whatever  ri|^  the  defendant  may  have  on 
the  estate,  he  cannot  aviul  himself  of  it  to  avmd  paying  for  the  property  he  bought 
at  the  sale  of  the  estate,"  (**a  fortiori^**  a  debt  due  to  his  deceased  ancestor,) 
and  adds,  **  there  may  be  debts  of  the  deceased  to  pay,  and  the  estate  must  be 
liquidated  before  any  heir  may  claim  any  part  of  it.** 

But  defendant  refers  to  the  case  of  Rachal  v.  RachaVi  Heirs^  10  L.  R.  454. 
If  that  case  has  any  application  to  the  issues  in  this  case,  it  sustains  our  action, 
because  in  this,  as  in  that  case,  we  are  seeking  a  judgment  for  a  sum  of  money 
in  the  hands  of  a  third  person,  viz  :  the  defendant ;  and,  according  to  that  case, 
we  are  entitled  to  a  judgment  each  for  his  virile  share  as  well  as  ue  defendant, 
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flame  village.  That  this  interpietBtion  does  no  vioience  to  Uie  language  of  tlie  Vincxmt 
act,  we  think  is  dear ;  and  it  was  a  grave  ooDuderatkMi  with  us  then,  as  it  is  now,  Bahtokd. 
that  the  public  ofilcers  charged  with  the  duty  of  making  judicial  sales,  had  repeat- 
edly  acted  upon  that  construction,  and  rights  had  been  extensively  acquired 
under  that  practice.  Although  we  entertained  great  deference  for  the  opinion 
of  our  predecessors,  we  had  less  reluctance  in  dissenting  from  it  and  folk>wing 
our  own,  when  we  considered  that  the  latter  tended  to  quiet,  and  the  former  to 
disturb,  titles  acquured  in  good  foith  under  the  actions  of  public  officers. 

For  a  more  full  consideration  of  the  terms  of  the  statute  we  refer  to  our 
former  opinu)n.    IstAnn.  335. 

The  judgment  of  the  district  court  is  therefore  aflfirmed,  with  costs. 
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who  is  also  an  heir,  and  the  whole  estate  Is  sold  and  consisti  in  a  sam  of  money » 
and  is  not  susceptibie  of  parlitbn,  but  is  of  divisioD,  to  use  almost  die  very  Uuk- 

guage  of  the  learned  judge.  Should  the  exceptions  be  sustained,  and  the  pluo- 
tiffs  defeated  in  their  honest  endeavors  to  secure  the  interest  of  the  creditors  and 
heirs  of  the  estate,  then  we  shall  truly  be  placed  in  the  unfortunate  situatioii  of 
creditors  having  claims  undoubted  and  undisputed,  yet  unable  to  take  any  sftepa 
through  the  courts  of  the  country  to  protect  ourselves  against  the  fraudulent 
misconduct  of  our  debtor ;  and  this,  upon  a  rigid  construction  of  a  single  article 
of  the  code,  in  its  spirit  (with  this  construction)  contradictory  to  numerous  other 
provisions  of  the  same  code  intended  to  protect  creditors  against  just  such  con- 
duct as  is  compltuned  of  in  this  case. 

Stoayze  and  Moore,  for  defendant,  contended :  If  John  Davis  be  an  h«r,  he 
wilh  the  other  heirs  are  undivided  proprietors  of  the  effects  of  the  succession  of 
their  common  ancestor,  Major  Davis ,  deceased ;  and  if  so,  be  is  an  undivided 
proprietor  of  the  very  claim  for  which  plaintiffs  are  seeking  to  recover  a  judg- 
ment against  him.  Debts  due  to  a  succession  form  as  much  a  part  of  that  suc^ 
cession  as  land  and  slaves  do.  See  L.  C.  1214,  1215,  1216,  1252,  1254,  1255, 
1256,  and  10  L.  R.  454.  If  an  heir  owes  the  succession,  the  debt  forms  a  pait 
of  the  successional  effects  which  forms  the  subject  of  partition.  See  L.  C.  1271, 
1272. 

An  hour  cannot  be  made  to  pay  a  debt  due  by  him  to  the  estate  of  his  deceased 
ancestor,  until  a  final  paitition  has  been  made  and  the  amount  due  by  each  heir 
definitively  asceitained.     How  can  the  share  of  each  heir  be  ascertained  on  the 
amount  due  by  him  definitively,  until  it  is  done  by  a  partition  effected  in  the 
mode  pointed  out  by  law  ?     Although  an  heir  may  be  a  debtor  of  an  estate,  the 
same  heir  may  prove  to  be  a  creditor  on  final  settlement,  for  his  co-heirs  may 
happen  to  owe,  in  the  shape  of  advances,  more  than  he.     But  the  debts  of  the 
succession  are  unpaid,  and  its  credits  uncollected.    How  is  the  nett  balance  to  be 
struck  which  is  to  be  divided  ?     What  claims  presented  against  the  estate  wiD  be 
allowed?   What  rejected?  What  amount  of  credits  due  the  estate  will  prove  to 
be  good  ?     What  bad  ?     Can  the  court  go  into  the  consideration  of  all  these 
questions  in  this  form  of  action?  No!  Because  the  parties  that  would  be  affected 
by  it  are  not  before  the  court.     Or  should  the  court  make  an  approximate  esti- 
mate in  order  to  arrive  at  the  nett  balance  ?     For  some  result  must  be  arrived 
at,  either  certain  or  uncertain.    John  Davis  is  an  heir  of  the  estate  and,  conse- 
quently, a  creditor  of  his  indebtedness  to  the  estate.    The  qualities  of  debtor  and 
creditor  are  united  in  the  same  person,  which  creates  that  confusion  of  right 
which  extinguishes  the  two  credits.    John  Davis  is  an  undivided  proprietor  of 
the  successional  effects;  he  is  sued  as  a  debtor  to  that  succession  of  which  he  is 
an  heir,  and  is  therefore  made  to  sue  himself,  which  is  absurd. 

Again,  if  one  heir  has  a  right  to  sue  his  co-heir  for  a  debt  due  a  succession, 
the  latter  possesses  an  equal  right.  Would  this  not  lead  to  that  circuity  of  action 
and  multiplicity  of  litigation  which  the  law  abhors  ?  Would  it  not  lead  to  a 
species  of  cross-firing  which  would,  in  the  end,  prove  most  disastrous  to  the 
combatants?  What  is  the  remedy?  The  law^ver  foresaw  the  evil  consequences 
that  would  flow  from  that  course  of  action  in  the  enforcement  of  right  by  heirs, 
which  the  plaintiffs  are  now  pursuing,  and  provided  an  effectual  remedy  in  the 
action  of  partition.  Each  heir  can  resort  to  this  remedy.  No  one  can  be  com- 
peUed  to  hoM  property  with  another  unless  the  contrary  has  been  agreed  upon. 
The  heir  who  owes  a  debt  to  a  succession  may  be  made  to  collate  it.  L.  C. 
1276,  1276,  1277,  1278,  1305  and  1326. 

If,  in  the  -course  of  a  partition,  difficulties  should  arise,  the  proceedinp  are 
suspended  and  referred  to  the  judge.  By  this  means  all  controversies  among 
heirs  in  relation  to  community  property  are  finally  settled  by  one.  suit.  L.  C. 
1290, 1296  to  1299.  The  sums  which  each  of  the  co-heirs  owe  to  the  deceased 
are  divided.  L.  C.  1271  and  1272.  The  co-heirs  to  whom  the  collation  is  due, 
have  a  right  to  require  and  obtain  an  order  that  the  property  subject  to  the  col- 
lation be  appraised,  in  order  that  it  may  be  included  among  the  effects  to  be 
divided  for  tne  sum  at  which  it  is  appraised.    L.  C.  1257,  1276  and  1278. 

This  suit  is  premature.  If  a  judgment  is  rendered  against  the  defendant' 
Davis,  it  would  deprive  him  of  a  privilege  accorded  him  by  law.  Now,  if  there  be 
not  sufficient  effects  in  the  succession  to  satisfy  the  heirs  to  whom  the  collation 
IS  due,  the  amount  of  the  collation,  or  the  balance  of  it,  shall  be  paid  them  by 
the  heir  who  owes  the  collation.  This  heir  shall  have  one  year  to  pay  the  sum 
thus  due  by  him,  if  he  furnish  his  co-heirs  with  his  obligation  payable  at  that 
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tiUM  widi  ten  per  cent  interest,  and  give  a  Bpeckl  morfgnge  to  secure  the  pay« 
raent  thereof,  either  on  the  real  estate  subject  to  the  collation,  if  it  is  in  his  pos- 
session, or  in  want  thereof,  on  some  other  immovable  property  which  may  suit 
the  co-heirs.  See  L.  C.  1355  and  1356.  It  may  however  be  urged,  that  these 
articles  are  not  applicable  to  the  case  at  bar,  because  the  claim  sued  upon  is  not 
real  property.  But  the  result  is  the  same,  whether  it  be  a  credit  or  real  pro- 
perty which  is  collated. 

The  judgment  of  the  court  was  pronounced  by 

Slideli.,  J.  This  action  is  brought  by  Hannah  Crosthwaite^  as  administra- 
trix of  the  succession  of  Major  Dav]s,  and  in  her  own  light  as  his  widow,  and 
by  EmUy  Davis  and  others,  children  and  heirs  of  the  deceased,  against  John 
DauU,  who  is  also  a  child  and  heir  of  the  deceased,  to  recover  from  him  a  sum 
of  about  $1600.  The  claim  is  based  upon  two  judgments  obtained  in  Alabama 
by  D.  Chirley^  for  the  use  of  Major  Davis  against  John  Davis.  The  prayer  is, 
that  the  petitioners  do  recover  and  have  final  judgment  against  John  Davis  for 
the  sum  claimed.  The  petitioners  also  allege  that  John  Davis  had  made  a  frau- 
dulent and  simulated  sale  of  certain  lands  and  slaves  \xi  A.O,  Burrows^  in  order 
to  defraud  his  creditors.  They  pray  that  Burrows  be  cited,  'and  that  the  sale  be 
adjudged  void.  The  petition  contains  no  allegation  that  the  succession  of  Major 
Davis  is  insolvent,  nor  that  the  share  of  John  Davis  in  the  succession,  as  heir  of 
deceased,  is  not  equal  to  the  debt  due  by  him. 

To  this  proceeding  the  defendant's  excepted;  the  exception  was  maintained 
by  the  district  judge,  and  the  plaintiffs  have  appealed. 

There  is  no  error  in  the  judgment.  John  Davis  is  himself  an  heir,  and  has, 
with  the  plaintiffs,  his  co-heirs,  an  undivided  interest  in  the  property  of  the  suc- 
cession. There  is  neither  allegation  nor  proof  that  the  succession  is  insolvent ; 
and  It  may  well  be  that,  after  payment  of  the  debts  of  the  succession,  the  share 
coming  to  the  defendant  may  be  larger  than  his  indebtedness  to  the  succession. 
The  heir  who  owes  a  debt  to  the  succession  is  entitled  to  collate  it.  As  regards 
the  action  of  Mrs,  OroslhwaiUt  in  her  capacity  of  administratrix,  there  may  be 
cases  in  which  an  administrator  may  sue  an  heir  who  is  a  debtor  to  the  succession, 
and  compel  him  to  bring  the  money  into  court.  But  such  a  proceeding  ought 
not  to  be  permitted,  where  there  is  no  suggestion  nor  proof  of  its  necessity  for 
the  purpose  of  paying  the  debts  of  the  succession.  So  far  as  we  can  form  an 
opinion  from  the  documentary  and  other  evidence  in  the  cause,  more  particulariy 
the  proc^  verbal  of  a  succession  sale  and  account  of  debts  and  assets  prescribed 
by  the  former  administrators,  the  succession  is  amply  solvent,  independently  of 
the  alleged  amount  due  by  the  defendant,  and  will  leave  a  large  surplus  for  dis- 
tribution among  the  heirs.     See  Civil  Code,  arts.  1214,  1271,  1272,  1265,  &;c. 

Th^  claim  to  annul  the  sale  to  Burrows  is  incidental  to  and  dependent  upon 
the  principal  demand  against  the  defendant,  John  Davis^  and  as  the  latter  cannot 
be  maintained,  the  former  must  be  dismissed  with  it. 

It  is  therefore  decreed,  that  the  judgment  of  the  district  court  be  affirmed, 
with  costs. 


Davis 

V. 

Davis. 


&  Ml 


Benjamin  MgCi.elanD|  Admiaistratory  v.  H«  Bideman. 

The  forfeitare  of  the  right  to  act  as  adminiatrator,  contemplated  by  the  act  of  13ih  of  March, 
1837,  doea  not  take  place  ^mo  facto  by  the  omiasion  to  file  an  aocoant.  It  is  a  matter  to 
be  acted  upon  in  the  matter  of  tiie  sacoeation,  and  cannot  be  inquired  into  ooUaterally  in 
a  tnit  brought  by  the  administrator  against  a  debtor  of  Hie  saocesaion. 
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Clklavd      WteredM  prayer  of  llMpecitiaBMks 

BiDEHAM. 


tiMMletobe  -de  far  cmIi  altn^niici-. 

APPEAL  from  tlie  DMCriet  Goart  of  St.  Lmdiy.     Operlom^  J.    l>wi* 
Porter,  kr  fMaM.    5i0ayze  and  JSn^,  fer  defenduit.    Hie  jodgmert  of 
die  eomt  wat  pnNioDiiced  bj 

SuDCLL,  J.  llie  pfaiotiff  faaviag  beoD  appoiotad  adoriiikCnior  of  liM  sae- 
caaaion  of  Sarah  Andrews,  deeeaaed,  wife  oi  Hemj  BitUmam^  canaed  an  iflvea 
tary  to  be  made,  and  aobaequenrly,  io  1847,  a  aaJe  to  be  effected.  At  dua  aale 
a  alare  waa  adjudicated  to  the  defendaDt  at  the  price  of  $1065,  pajaUe  in  two 
inatallmeoti:  ooe  doe  in  April,  1849,  and  one  in  April,  1850.  In  the  inveolnrf, 
aa  weD  aa  in  the  proce$  verbal  of  aale,  the  alave  ia  deacribed  aa  the  property  of 
the  succeiaion  of  Sarah  Andrew$^  and  the  latter  ia  aigned  by  tiie  defondant 
It  alio  appeara  from  the  evidence,  that  the  alare  did  not  belong  to  the 
nity,  (if  one  exiited  between  Bidewum  and  faia  wife,)  bat  waa  bar 
proper^,  being  the  iaaae  of  a  female  aiare  owned  by  her  before  her 
with  Bidemath  which  lock  place  after  the  Code  of  1606  went  into  fiwce. 

The  defendant  excepted,  in  the  fiiat  place,  to  the  right  of  the  adminiatrmtBrta 
aae,  becaoae  he  had  not  rendered  an  account  of  his  adminiatntion  widiin  the 
year  after  hia  appointment,  nor  within  the  laat  year;  and  has  tfana,  it  ia  alleged, 
loat  the  adminiatntioa.    It  appean  from  the  evidence,  that  the  plaintiff  filed  aa 
acooant  which  aeema  de6cient  in  minateneaa  and  detail,  on  the  2d  Maj,  1849, 
rimrdy  before  the  defendant  anawered  in  thia  canae.    No  oppoaition  han  been 
filed  to  it,  and  there  haa  been  no  proceeding  m  the  matter  of  the  anccaaaion 
to  ooat  the  admioiatrator.    The  forfeitore  contemplated  by  the  act  of  Mard&  13, 
1837,  does  not  take  place  ip$o  facto  bj  the  omiaaion  to  file  an  account.    It  ia  a 
matter  to  be  acted  upon  by  the  oonrt  in  the  matter  of  die  soccearioii,  and  can- 
not be  discnaaed  coUateraUy  in  a  anit  befixe  a  court  exercising  ita  ordinary  juria- 
diction  by  the  administrator  against  a  debtor  of  the  eatate.    We  do  not  mean  ts 
aay,  that  the  oonrt  might  not  hare  ordered  the  sum  to  be  deposited  in  court,  and  aot 
to  go  immediately  into  the  handa  of  the  admioiatrator  on  a  abowing  that  the  anm 
wonld  be  in  danger,  even  before  a  formal  proceeding  to  ouat  the  adntimatntor 
had  been  determined.    But  no  such  showing  has  been  made  in  the  preaent  ease. 
It  is  next  pleaded  that  the  plaintiff  cannot  maintaia  his  actioD,  becauae  the 
defendant  was  in  community  with  the  deceased«  and  there  haa  been  no  aettle- 
ment  of  the  community,  his  share  in  which  he  alleges  to  be  more  than  the 
amount  now  claimed  for  him. 

We  have  already  stated  that  the  property  sold  was  unquestionably  the  aeparate 
property  of  the  deceaaed,  in  which  the  husband  had  no  interest  whatever;  and 
it  was  adjudicated  to  him  at  the  aale  as  such.  In  accordance  with  the  priniupies 
recognized  in  Robin  v.  CaslUle,  7  L.  R.  295,  we  think  the  defendant  haa  no  ri^ 
to  retain  the  price  until  the  community  ia  aettled. 

It  is  said,  the  judgment  ia  erroneously  given  for  both  instaUmentn ;  when 
the  suit  was  brought,  but  one  inatallment  had  matured.  The  plaintiff'a  prayer 
waa  that  the  alave  be  sold  for  so  much  cash  as  would  pay  the  matured  fnalaH 
ment,  and  on  a  credit  for  the  reaidue,  according  to  l^e  maturity  of  the  aeoond. 
This  decree  the  plaintiff  propeiiy  asked.  He  also  asked  a  personal  jndgoient 
for  the  whole  price.  Aa  no  exception  was  made  on  the  ground  that  the  laat 
inatallment  was  not  yet  due,  and  aa  it  had  matured  beforo  the  canae  came  U 
trial,  we  see  no  reason  to  disturb  the  judgment. 
The  judgment  of  the  district  court  is  therefore  affirmed,  with  ooata. 
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Elodib  60NSOUI.1N  et  al.  v.  Salvador  Mioues  et  aL  oLeTl 

tm  215 

Wbere  a  tutor  neglecti  to  gire  bond,  it  ii  hii  own  fault,  and  cannot  exempt  him  or  his 

property  fiom  liability  lor  taia  adminiatration  as  tutor. 
A  tntor  owea  interest  on  the  balance  doe  to  minora  from  the  day  his  aocoants  were  closed 

C.  C.  3S3. 

APPEAL  from  the  District  Court  of  St.  Martin.  Fborhies,  J.  E.  C.  Brent, 
for  plaintiffs.  MtukeUt  for  defendant.  The  judgment  of  the  conrt  was 
prononnced  by 

PucsTON,  J.  On  the  23d  of  June,  1838,  Salvadcr  Migues  was  duly 
i^pointed  dative  tutor  of  the  plaintiffs,  Elodie,  HersUie  and  Malvina  Oonsoulin* 
He  took  bis  oath  as  tutor,  but  did  not  giro  security  as  required  by  law.  This 
being  an  omission  of  his  own,  does  not  diminish  his  responsibilities.  He  was 
the  administrator  of  the  succession  of  their  grand>fiither,  and  liquidated  their 
interest  in  the  same  at  $1021  171;  he  received  for  tiiem  on  the  liquidation  of 
tfaefar  grand-modier's  estate,  $133  12il.;  and  m  right  of  their  mother,  $300: 
making  $1464  30. 

The  district  court  has  aOowed  five  per  cent  interest,  in  fiiror  of  the  minors 
ngainst  the  tutor,  on  these  sums,  from  the  date  of  their  receipt.  We  cannot 
disaflow  it,  as  the  tutor  has  rendered  no  account  of  the  expeditnres  for  the 
minors.  The  aggregate  amounted,  on  the  30tfa  September,  1849,  when  the 
balance  was  Uquidated,  to  $1918  32,  for  which  judgment  was  rendered,  with 
five  per  cent  interest  fiom  that  date  until  paid.    Code,  363. 

The  defendant  submitted  to  a  judgment  and  forced  alienation  of  his  proper^ 
at  the  suit  of  his  wife,  on  the  18tii  January,  1844,  which  the  plaintiffs  attack  as 
somulated,  and  intended  to  defiraud  them  of  their  rights.  They  have  a  legal 
mortgage  to  secure  their  rights  from  the  date  of  the  appointment  of  their  tutor, 
on  the  23d  June,  1838.  The  sale  is  therefore  immaterial  to  them,  especially 
as  the  wife  of  the  tutor  shows  no  privilege,  and  her  mortgage,  if  real,  is  pos- 
terior in  date  to  the  plaintiffs'. 

It  is  therefore  decreed,  that  the  judgment  of  the  district  court  be  affirmed 
with  costs. 


Maroubritb  a.  Mouton  v.  Cambau's  Hbirs, 

The  formalities  prescribed  by  art  IffTl  C.  C.  for  nnneopative  testaments  mnst  be  strictiy 
ooBplied  with,  and  altiwagh  tiie  notary's  oertiflcato  states  that  the  legal  formalities  were 
observed,  this  may  be  contradicted  by  parol  proof. 

APPEAL  from  the  District  Conrt  of  Lafayette,  Overton^  J.    E,  C.  Brent, 
for  plaintiff.     C  H.  and  E.  Mouton^  for  defendants.    The  judgment  of  the 
court  was  pronounced  by 

Slideli.,  J.  The  phuntiff  daims  from  the  heirs  of  Cameau  a  sum  of  $3000^ 
in  usufruct  under  a  will  of  the  deceased.  In  their  original  answer,  the  defen- 
dants pleaded  a  general  denial,  and  also  pleaded  as  follows:  *«They  specially 
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MOUTOH 

9. 

Came  ad's 
Ukiu. 


deny  any  rights  to  the  plaintiif  in  and  by  ▼iitue  of  the  pretended  will  set  up  in 
her  petitioDt  which  they  say  it  not  a  valid  wi1]«  and  can  give  to  the  plaintiff  no 
right  whatever.  Wherefore  they  pray  that  the  wiJI  may  be  declared  noil  and 
void/'  &c.  The  cause  being  brought  to  trial,  and  the  plaintiff  having  closed  her 
testimony,  the  defendants  offered  witnesses  to  prove  that  the  formalities  required 
by  law  were  not  fulfilled  by  the  notary  in  making  the  will  of  the  deceased.  To 
this  testimony  the  plaintiff  objected,  on  Uie  ground  that  all  the  formaJitias 
required  by  law  appeared,  from  an  inspectios  of  the  will,  to  have  been  complied 
with,  and  that  there  was  no  other  issue  made  by  the  pleadings  than  whether  or 
not  the  wiQ  was  good  and  valid  on  its  face,  and  whether  in  its  enunciations  of 
form  it  complied  with  the  requirements  of  the  law.  There  is  a  second  ground 
of  objection  stated  in  the  bill  which  need  not  be  noticed,  it  not  being  relied  upon 
by  counsel  here.  Thereupon,  the  defendants  tendered  an  amendment  of  their 
answer,  in  which  they  set  forth  that  the  will  was  not  dictated  in  the  presence  of 
the  subscribing  witnesses,  although  upon  its  face  it  seemed  so  to  have  been  done, 
and  that  other  formalities  wliich  seemed  to  have  been,  on  the  foce  of  the  wiOt 
complied  with,  were  in  faet  omitted.  To  the  filing  of  this  amended  Bimwer  the 
plaintiff  objected,  that  it  came  too  late,  the  plaintiff  having  closed  his  testimony, 
and  that  it  changed  the  issue  and  set  up  new  matters  of  defence.  But  the  dis- 
trict judge  being  of  opinion  that  the  validity  of  the  will  was  already  in  issue  by 
the  pleadings,  and  the  effects  of  the  amendment  was  only  to  notify  more  spe- 
cifically the  grounds  of  objection  relied  upon  by  the  defendants,  permitted  the 
defendants  thus  to  amend.  The  biU  concludes  as  follows:  **The  court,  at  the 
same  time,  allowed  the  plaintiff  time  to  prepare  for  the  trial,  and  the  case  was 
postponed  until  the  following  day,  when  the  parties  proceeded  to  trial." 

We  do  not  deem  it  necessary  to  express  an  opinion,  whether,  under  a  rigorous 
construction  of  the  previous  pleadings,  the  tostimony  offered  was  admissible. 
But  we  are  satisfied  that  this  was  not  such  an  exercise  of  the  large  discretion  io 
such  matters  vested  in  district  judges,  as  this  court,  on  appeal,  should  refuse  to 
sanction,  and  thus  shut  out  the  investigation  of  truth.  It  is  proper  thai  this 
court  should  be  more  reluctant  to  reverse  the  opinion  of  a  district  judge  where 
he  has  allowed  an  amendment,  than  when  he  has  refused  it.  The  former  ii 
much  less  likely  to  do  injustice  than  the  latter.  In  the  present  case,  it  cannot 
be  said  that  the  plaintiff  was  taken  by  surprise,  and  unprepared.  The  court 
postponed  the  cause  to  the  foUowing  day ;  and  the  plaintiff  then  proceeded  to 
trial,  without  any  application  for  a  further  postponement. 

Upon  the  merits^  we  concur  in  opinion  with  the  district  judge.  The  code  pre- 
scribes the  following  formalities  for  a  nuncupative  will  by  public  act,  art.  1571 : 
*<The  nuncupative  testaments  by  public  act  must  be  received  by  a  notary  public 
in  presence  of  three  witnesses  residing  in  the  place  where  the  will  is  execute:, 
or  of  five  witnesses  not  residing  in  the  place.  This  testament  must  be  dictatv  i 
by  the  testator,  and  written  by  the  notary  as  it  is  dictated.  It  must  then  be  read 
to  the  testator  in  presence  of  the  witnesses."  Express  mention  is  nuide  of  the 
whole,  observing  that  all  those  formalities  must  be  fulfilled  at  one  time,  without 
interruplaon,  and  without  turning  aside  to  other  acta. 

Thus  we  see  that  the  law  requires,  in  a  will  of  this  kind,  that  the  testator 
should  dictate,  as  well  as  hear  and  subscribe  the  wilL 

The  will  was  made  before  the  recorder  of  the  parish  of  Lafoyette,  in  whidi 
the  cause  was  tried,  and  three  witnesses  residing  in  that  parish,  JR.  M.  Stevens, 
P*  Landry  JUs,  and  /.  M,  Melanfon.  Landry  testifies  that  he  saw  the 
recorder  write,  he  being  seated.    Witness  did  not  hear  the  testator  speak  a  wcsr  i 
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to  the  recorder.  Witoeas  statmi  aho  that  the  testator  did  not  dictate  any  dung 
to  the  recorder  in  his  presence.  Cameau  was  present  and  seated  in  his  bed 
when  the  will  was  read,  and  was  not  too  ill  to  be  able  to  pay  attention  to  what  was 
going  on,  and  believes  the  testator  heard  the  reading  of  the  will.  Melan^tm  says 
he  was  sent  for  to  sign  the  will,  and  when  he  arrired  found  the  recorder  at  the 
foot  of  CameauU  bed  in  the  act  of  writing;  did  not  hear  the  testator  dictate  any 
thing  to  the  recorder;  did  not  dictate  any  thing  to  the  recorder  in  his  (witness) 
presence ;  heard  him  read  aloud  the  will  to  the  testator,  and  thinks  from  the  lan- 
guage of  the  testator  he  knew  what  was  going  on  around  him.  Stevens  testified 
that  not  a  word  was  dictated  to  the  recorder  by  the  testator  in  his  presence. 

It  is  clear,  therefore,  that  under  the  article  of  the  code,  the  will  is  invalid. 
The  point  was  also  so  held  in  Langley^s  Heirs  v.  Langley^s  Executors^  12  L.  R. 
117,  and  in  Knight  ▼.  Smithy  3  M.  R.  167.  The  latter  case  was  under  the 
Code  of  1808,  which  is  similar  in  this  respect  to  the  Code  of  1825. 

Judgment  affirmed,  with  costs. 
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Succession  of  Allen  J.  Key. 

The  icknowledgmeiit  of  the  oofrectness  of  an  acooant  is  not  oonclnmTe  against  the  oorrec- 
tion  of  gross  errors  in  fact,  or  mistakes  as  to  the  legal  rights  of  the  parties. 

An  executor  who  is  also  an  attorney  at  law  will  not  be  allowed  to  charge  for  his  services  as 
attorney,  nor  can  be  obviate  this  by  charging  the  fees  as  dae  to  other  lawyers  who  never 
in  fact  attended  to  the  basiness. 

APPEAL  from  the  District  Court  of  St  Mary.  Voarhies,  J. 
The  judge  of  the  district  court  decided  as  follows :  **  Thomas  E.  Bawlts 
was  formerly  appointed  executor  under  the  will  of  Allen  J,  Key^  deceased* 
whose  succession  was  opened  in  the  month  of  March,  1844.  A  judicial  sale  of 
all  the  property  of  the  succession  was  made  on  terms  of  credit  during  the 
executorship  of  Bowles.  Prerions  to  the  maturity  of  the  last  term  Bowles  died 
without  having  rendered  any  account  of  his  administration.  On  the  3d  of 
September,  1841,  Thomas  Maskell  was  appointed  curator.  On  the  2d  of 
July,  1849,  he  was  dismissed  from  his  office  as  curator,  and  ordered  to  render  an 
account  of  his  administration.  The  opposition  of  the  heirs  to  the  account 
rendered  under  this  order,  constitutes  the  subject  matter  in  litigation. 

**It  is  proper  in  the  first  place  to  notice  some  of  the  acts  of  the  curator  prece- 
ding the  rendition  of  his  account.  On  the  trial,  he  has  introduced  an  account 
certified  to  be  correct  by  John  B,  Conrad^  as  attorney  of  the  absent  heirs. 
The  certificate  of  Conrad  bears  no  date.  The  following  memorandum  appears 
in  the  body  of  said  account.  **  These  credits  are  allowed  as  per  agreement 
between  me  and  some  of  the  heirs  as  per  contract  of  settlement  made  and 
signed  in  triplicate,  at  Franklin,  April  20th,  1844."  Hence,  it  is  obrious  that 
the  certificate  must  have  been  given  subsequently  to  the  26th  of  April,  1844, 
the  date  of  the  agreement;  at  all  events  there  is  no  evidence  to  the  contrary. 
The  account  could  not,  therefore,  have  been  the  basis  of  the  agreement  But  be 
this  as  it  may,  it  is  nevertheless  true  that  the  sum  of  $2299  61,  specified  in  said 
agreement,  which  has  also  been  introduced  in  evidence,  for  debts,  charges  and 
expenses,  corresponds  precisely  with  the  aggregate  of  the  debts,  charges  and 
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BvccKsnoa  or  ezpenaet  detailed  in  said  acoounty  aad  also  oonotitate  the  same  items  now  ia 

trorenj.  The  curator  was  aatliorixed«  under  said  agreement,  to  retain  in  hm 
hands  the  sum  of  91240  41,  until  the  adjudication  of  the  court  on  PMy  Bed' 
good's  right  of  heirship,  which  was  contested  on  the  ground  of  her  illegitinnnry; 
and  also  the  sum  of  9600,  the  legacy  in  £ivor  of  the  emancipated  slaves  und^ 
the  will  of  said  Key.  The  right  of  heirship  of  PoUy  Bedgood  appears  to  be 
sUll  unsettled.  The  legacy  has  never  been  paid  over  to  the  legatees.  Since 
the  removal  of  the  curator  Henry  C.  Wilson  has  been  sppointed  dative  testa- 
mentary executor.  The  charges  and  expenses  embraced  in  said  sum  of 
92299  61,  constitutes  the  main,  if  not  the  only  matter  in  controversy.  It  is, 
however,  contended  by  the  curator,  that  the  agreement  of  the  hebrs  in  relation 
to  said  items  is  condosive  against  them.  I  do  not  think  so.  The  acknowledg- 
ment of  the  correctness  of  an  account  is  not  conclusive  against  the  currectioa 
of  gross  errors  in  fact,  or  mistakes  as  to  the  legal  rights  of  the  parties.  6  L. 
R.  204. 

'*I  shall  now  proceed  to  examine  the  various  grounds  of  opposition  in  the  oid« 
presented  in  said  opposition. 

**lst.  The  correctness  of  all  the  items,  except  such  as  are  to  be  speciaQy 
noticed  hereafter,  has  been  satis&ctorily  established  by  the  evidence. 

**2d.  The  daim  of  Jo^  B,  Conrad,  for  services  rendered  as  attorney  of  the 
absent  heirs,  being  Uquidated  by  the  judgment  of  a  competent  tribunal,  the 
payment  of  the  same  is,^erefbre,  legal,  and  cannot  be  questioned  in  this  canae. 

**3d.  The  claim  of  the  curator  for  counsel  fees,  amounting  to  the  sum  of 
$1663,  is  resisted,  on  the  ground  that  the  same  is  exhorbitant  and  illegal.  Tlie 
services  were  rendered  by  the  curator,  and  not  by  Simon  and  Maskellf  as  speci- 
fied in  the  account;  he  alone  claims  the  benefit  of  said  fees.  It  was  admitted 
on  the  trial  by  the  curator,  that  Judge  Simon  had  never  been  employed  in  any 
of  the  cases  in  which  said  fees  are  charged.  In  the  case  of  Baidioin^s  Exea^ 
tor  V.  Carleton,  15  L.  R.  399,  the  couit  virtually  adopted  the  English  rule,  that 
an  executcMT  who  is  also  a  professional  man,  and  renders  legal  servicea  to  liie 
estote  he  administers,  is  not  entitled  to  any  separate  compensation.  The  rsaaon 
of  the  rule  is  that  the  best  counsel  should  be  selected  and  employed  on  the  best 
terms.  Judge  Martin,  in  delivering  the  opinion  of  the  court,  remarked,  that 
it  was  the  duty  of  the  executor  to  make  such  selection ;  **but  it  was  his  interest 
in  this  case  that  he  should  be  employed  at  all  events,  and,  as  h«s  conduct  has 
shown,  on  the  very  highest  terms.  In  our  opinion,  he  soccumbed  to  the  tempta- 
tion." It  is  urged  by  the  curator,  that  no  action  lies  to  recover  what  has  been 
paid  or  given  in  discharge  of  a  natural  obligation.  This  is  conceded.  But  it 
can  hardly  be  contended,  that  the  funds  retained  in  his  hands  as  curator,  in  com- 
pensation of  his  claim  for  counsel  fees,  can  be  considered  as  a  payment.  Had 
the  heirs  received  the  funds,  and  then  made  the  payment  to  the  curator,  the 
principle  contended  for  might  be  applicable.  The  claim  of  the  curator  for  oocm- 
sel  fees  must  therefore  be  rejected. 

*>4th.  This  ground  of  opposition  has  ahvady  been  settled. 

**5th.  The  cuvator  is  only  entitled  to  commission  on  $11318  35,  the  amoont 
of  the  inventory  made  on  the  3d  of  September,  1841.  Instead  of  $294  41,  liis 
commission  must  therefore  be  reduced  to  $282  94.    C.  C.  1062. 

<»6th.  The  share  of  each  of  the  heirs  can  only  be  ascertained  after  the  finaf 
]k)uidation  of  the  succession,  fixing  the  nett  amount  of  the  funds  to  be  drv.  tc  « 
among  them.  Nancy  L,  Key,  the  niece  of  the  testator,  is  entitled  to  a  iuU  •«  ^^e 
under  the  will.    PoUy  Bedgood,  a  sister  by  the  half  bk>od  of  the  tern^r-r-.  t* 
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represented  to  be  iHegithnBte,  and  not  entitled  to  inherit.    Her  portion  nrast  Svccissioir  or 

therefore  be  reserved,  and  peid  over  to  the  dative  testamentaiy  execator,  subject 

to  the  further  action  of  the  court.    Her  portion  must  be  fixed  according  to  the 

proyisions  of  artide  909  of  the  Civil  Code*-to  wit»  one  fourteenth  of  the  nett 

amount  of  th^  active  mass,  there  being  six  roots,  including  Nancy  L.  Kty^  of 

the  paternal  and  maternal  Unes.    The  amount  received  by  each  of  the  heirs 

from  the  c orator,  must  be  deducted  from  their  respective  shares  thus  ascertained; 

and  in  case  said  curator  shall  have  oterpaid  any  of  them^  he  shall  be  accountable 

far  the  surplus  as  having  piud  the  same  without  any  legal  authority. 

**7th»  The  principles  laid  down  in  the  6th  ground  of  opposition  are  applicable 
to  this. 

•<8th.  The  curator  is  bound  to  aecount  for  and  pay  over  to  tlie  heits  the  amount 
of  their  respective  shares,  deducting  therefrom  what  he  has  alteady  paid  over  to 
them,  and  to  account  for  and  pay  over  to  Henry  C  WUton^  as  dative  testamen- 
tary executor,  the  sum  of  $500 — the  amount  of  the  legacy  in  the  will,  and  the 
amount  reserved  to  meet  the  contingent  shares  of  said  Polly  Bedgood. 

**9th.  For  onght  that  appears  to  the  contrary,  the  curator  has  ghren  credit  for 
aU  the  funds  to  which  the  succession  is  entitled. 

**10th.  The  curator  must  allow  interest  on  all  sums  in  his  hands,  according  to 
the  decree  of  the  2d  of  July,  1849. 

**It  is  therefore  ordered,  adjudged  and  decreed,  that  the  acfcount  thus  rendered, 
with  the  foregoing  modifications  and  amendments,  be  and  the  same  is  hereby 
homologated.*' 

Thomas  Maskell,  for  appellant.  W.  C,  Bioighl,  for  appellees.  The  judg- 
ment of  the  court  was  pronounced  by 

SLIDEI.L,  J.  In  this  case  the  district  judge  has  given  at  length  the  reasons 
for  his  decree,  and  we  fully  concur  in  the  conclusion  to  which  he  airived.  We 
are  clearly  of  opinion,  that  the  heirs  ought  not  to  be  held  to  the  setllemeot  made 
in  ignorance  of  the  true  state  of  facts.  And  we  deem  it  our  duty  to  remark,  in 
addition  to  the  fact  that  Jlfr.  Simon  was  not  professionally  empbyed,  (as  was 
represented  by  the  curator  to  the  heirs,)  that  a  portion  of  the  charges  illegal^ 
made  by  the  curator  in  his  own  favor,  under  the  name  of  Simon  and  Ma$ktll% 
appears  to  us  exhorbitant. 
Judgment  affirmed,  with  costs. 


DuNLOP,  MoNOUBB  &  Co.  V.  Nanot  Tarkinoton. 

In  the  absence  of  any  proof  of  an  agreement  aa  to  the  manner  of  imputation,  a  payment 
mnat  be  imputed  to  the  debt  which  the  debtor  had  the  greatest  interest  in  dischargiog  at 
the  time.    C  C.  2161»  2162. 

APPEAL  from  the  District  Court  of  St.  Maiy,  Voorhiest  J.  MasktlU  iot 
plaintiffs.  The  judgment  of  the  court  was  pronounced  by 
SuDEi*!.,  J.  The  plaintiffs  became,  in  the  spring  of  1846,  the  holders  of 
two  notes  of  the  defendant,  each  for  $2000,  one  due  1st  April,  1846,  the  other 
doe  Ist  April,  1847,  both  bearing  interest  at  ten  per  cent  after  maturity,  and 
secured  by  mortgage  of  a  plantation  beJonging  to  the  defendant.  On  the  3d  of 
March,  1647,  the  plaintiffs  advanced  to  her  a  sum  i^  •1490,  and  on  the  7th  May 
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MoHcvM  a  further  sum  of  $300,  at  six  per  cent  intereet.  In  the  yean  1846,  1847  and 
TAMKniGTON.  1348*  the  defendant  made  BhipmentB  of  sugar  to  the  plaintiifs,  the  nett  proceeds 
of  which  were  sufficient  to  pay  the  mortgage  notes  and  interest*  if  applied  to 
them,  and  not  to  the  total  amount  of  the  defendants  indebtedness.  The  qnee- 
tion  is  whether  the  defendant  has  a  right  to  have  the  imputation  made  to  the 
mortgage  notes. 

We  have  no  evidence  before  ns  showing  under  what  agreement,  as  to  the 
application  of  proceeds,  the  sugar  was  shipped,  nor  that  the  defendant  has  ever 
expressly  or  impliedly  assented  to  any  other  imputation  than  that  which  she 
claims.  If  there  was  any  such  agreement,  either  express  or  resulting  from  ^le 
correspondence  or  course  of  dealing  of  the  parties,  it  should  have  been  proved. 
In  the  absence  of  such  proof,  we  consider  the  case  as  controlled  by  the  text  and 
spirit  of  articles  2161  aud  2162  of  our  code.  **  When  the  debtor  of  seTeral  debts 
has  accepted  a  receipt,  by  which  the  creditor  has  imputed  what  he  has  received 
to  one  of  the  debts  specially,  the  debtor  can  no  longer  require  the  imputation  to 
be  made  to  a  different  debt,  unless  there  has  been  fraud  or  surprise  on  the  part 
of  the  creditor.  When  the  receipt  bears  no  imputation,  the  payment  must  be 
imputed  to  the  debt  which  the  debtor  had  at  the  time  most  interest  in  diachaipn^ 
of  those  that  are  equally  due,  otherwise  to  the  debt  which  has  fallen  due,  though 
less  burthensome  than  those  which  are  not  yet  payable.  If  the  debts  be  of  like 
nature,  the  imputation  is  made  to  the  less  burthensome ;  if  all  things  are  equal, 
it  is  made  proportionsUy." 

The  judgment  of  the  district  court  is  therefore  affirmed,  with  costs. 


Alexander  Lewis  v.  Wm.  Q.  Gordt  et  al. 

Where  the  plaintiff  in  execation  appointi  an  appraiaer  of  the  property  to  be  aold  under  it| 
this  amounts  to  a  waiver  on  his  part  of  any  error  in  the  advertisement 

The  rale  that  the  formalities  in  forced  alienations  are  to  be  strictly  observed,  is  intended 
rather  for  the  benefit  of  the  defendant  and  pnrchaser. 

APPEAL  from  the  District  Court  of  St.  Mary,  Voorhies,  J.  Thos.  MaskcU, 
for  plaintiff.  Cook  and  Splane^  for  defendants.  The  judgment  of  the 
court  was  pronounced  by 

P&ESTOiT,  J.  On  the  12th  of  April,  1844,  Alexander  Lewis  sold  to  Dcedd 
D,  Jarvis  a  tan-yard,  in  the  town  of  Franklin,  with  the  buildings  and  improve- 
ments, for  $682,  payable  in  notes  at  one,  two,  three,  four  and  five  years  after 
date,  bearing  eight  per  cent  interest  and  secured  by  mortgage.  Jarvis  left  the 
State  without  paying  any  part  of  the  notes ;  and  in  September,  1846,  the  plain- 
tiff issued  an  order  of  seizure  and  sale  against  the  property,  praying  that  it  might 
be  sold  on  terms  corresponding  with  the  installments  of  the  price ;  which  l^e  judge 
ordered.  The  clerk  issued  a  writ  of  seizure  and  sale,  conforming  substantially 
to  the  prayer  of  the  petition  and  order  of  the  judge. 

The  sheriff  advertised  the  property  for  sale  on  the  2d  of  January,  1847,  for 
cash.  He  was  authorized  by  the  plaintifif  *s  attorney  to  postpone  the  sale  to  the 
6th  day  of  February,  1847,  and  again  advertised  it  for  sale  on  that  day.  It  was 
on  that  day  appraised  by  an  appraiser  appointed  for  the  plaintiff,  and  one 
appointed  by  the  sheriflT  for  the  defendant,  and  adjudicated  for  two-thirds  Its 
appraised  value  to  H,  C.  Dtvight,  the  money  paid  and  the  writ  returned  so  fiur 
satisfied. 
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The  sale  was  treated  by  the  plaintiff  as  a  Duliity;  and  he  subflequently  obtained 
another  order  of  seizure  and  sale,  caased  the  property  to  be  sold,  and  purchased 
It  himself.  He  now  sues  to  annul  the  sheriff's  adjudication  under  the  first 
order  of  seizure  and  sale.  The  cause  of  nullity  set  forth  in  his  petition  is,  that 
there  was  but  a  pretended  -order  of  seizure  and  sale  which  was  an  absolute  nul- 
lity. So  in  his  brief  the  plaintiff  specifies  as  the  cause  of  nullity  that  the  order 
of  seizure  and  sale  issued  by  the  clerk  did  not  foNow  the  tenns  and  conditions 
of  the  sale  as  granted  by  the  judgment. 

The  petition  for  the  order  of  seizupe  and  sale  prayed  that  the  property  might 
be  sold  **for  cash,  for  the  sum  of  $164,  with  eight  per  cent  interest  thereon, 
from  the  12th  April,  1844,  till  paid ;  $146  20,  with  like  interest,  from  the  12th 
April,  1846,  and  on  a  credit  as  follows:  for  the  sum  of  $130  40,  payable  the 
I2th  April,  1847  ;  $127  60,  payaUe  the  12th  April,  1848,  and  $118  80,  pay- 
able the  12th  April,  1849 ;  which  three  notes  are  to  bear  eight  per  cent  per 
annum  interest  from  the  time  they  respectively  become  due ;  which  was  ordered 
by  the  judge. 

The  writ  of  seizure  directed  the  sale  *'  to  satisfy  a  demand  set  up  by  Alex- 
ander Lewis  against  David  D.  JarvU  for  the  sum  of  $682,  payable  as  follows : 
$160,  payable  one  year  afterdate;  $118  80,  payable  five  years  after  date; 
$130  40,  payable  three  years  after  date;  $146  20,  payable  two  years  after  date, 
and  $127  60,  payable  four  y^ars  after  date,  to  secure  the  payment  of  which 
sum  of  $682  said  Jarvis  gave  his  promissory  notes,  all  dated  the  12th  AprO, 
1844,  and  payable  as  above  stated,  each  note  bearing  eight  per  cent  per  annum 
interest  from  the  time  they  respectively  become  due.  So  that  the  terms  and 
conditions  of  the  sale  in  the  order  and  in  the  writ  of  seizure  and  sale  are  the 
same. 

We  perceive  by  the  sheriff^s  return,  although  it  has  not  been  formally  brought 
to  our  notice  by  the  pleadings  nor  by  the  plaintiff's  brief,  that  the  sheriff  adver- 
tised the  property  for  sale  for  cash,  and  it  does  not  appear  that  he  advertised  the 
terms  of  credit.  This  error  of  the  sheriff,  if  it  existed,  has  not  been  sufficiently 
proved,  to  requbre  us  to  express  an  opinion  with  regard  to  its  effect  It  may  be 
obaarved,  however,  that  within  about  sixty  days  of  the  sale  a  second  installment 
of  the  price  was  to  fall  due,  making  with  the  costs  a  greater  amount  of  cash  than 
the  two-thirds  of  the  appraised  value  of  the  property  at  either  the  first  or  second 
sale.  The  error  in  the  advertisement  did  not,  therefore,  cause  the  plaintiff  any 
material  injuiy.  It  is  to  be  observed  also,  that  the  attorney 'of  the  plaintiff,  about 
the  day  of  sale,  caused  the  property  to  be  appraised  for  sale,  although  perhaps 
erroneously  advertised,  and  thus  appeared  to  waive  the  error.  And  it  was  the 
duty  of  the  plaintiff  and  his  attorney  to  see  that  the  proceedings  were  conducted 
according  to  the  requisitions  of  law ;  and  as  neither  the  defendant  nor  purchaser 
complains,  the  plaintiff  should  not  be  heard.  The  strict  observance  of  the  for- 
malities of  law  in  forced  alienations  is  required  rather  for  the  defendant  and 
purchaser  of  the  property  than  of  the  plaintiff.  They,  for  all  that  appears,  are 
satisfied  with  the  legality  of  the  sale,  and  we  cannot  see  suflScient  reason  for 
entertaining  the  complaint  of  tlie  plaintiff. 
The  judgment  of  the  district  court  is  therefore  affirmed,  with  costs. 
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APPEAL  horn  the  DbUkt  Comt  of  St.  Mny.    roorfttes.  J.     OUrier^  ftr 
plaifitiff',  made  the  iotkmmg  poioti:  1.  As  ott 
witb  ft  false  or  oolawfiil  caiue,  am  have  ao  efieet.    C.  C 1887. 
w  Ulwtit  wbeo  it  ift  forbiddeB  I7  kw.     C.  C.  18€9. 

meot  or  tnotaciioo  baaed  npoo  such  a  caoae  ia  void.    C.  C.  2026.     2. 
▼idnalf  caoiHit,  i/y  their  oooveotiooa,  derogate  fioni  the  fine  of  lawa*  aad 
ever  ia  done  in  eoDtraveoCioB  of  a  prohifaitDiT  law  ia  vaid.    C.  C.  11  mmd  12.    X 
The  wjfe,  whether  aeparated  10  piopeitj  fiooi  her  hoafaand  or  not,  caaaeC  hiai 
henielf  iar  biiD«  nor  eoojoiDtlj  with  him,  §ar  debta  contracted  by  him  betee  ar 
daiioj;  marriage.     C.  C.  2912.     4.  The  wife  ia  not  boond  if  the  conaidnaDaa 
of  the  coDtract  be  not  for  her  aeparate  advantajre,  and  not  aomethiog  w^ladi  tfaa 
baabaod  waa  bovod  id  fumiah  her  with.    7  K.  S.  65.    7  M.  £.  465.     9d  Am. 
679.     4th  Aon*  — •     And  the  burthen  of  proving  that  the  tranaartine  eanred  la 
her  bebefitt  ia  upon  the  defendant.     4  R.  R.  509.     lat  Ann.  428.     The  hna- 
band  ia  bound  to  furoiah  the  wife  with  whatever  ia  leqaired  for  the 
of  life.     C.  C.  129.    5.  The  tnmafer  1^  the  plaintiff  to  the  defendaflfi  of 
righta  in  the  ancceaaion  of  her  father,  to  aecmne  the  payment  of  her 
debta  recited  in  the  act,  ia  null,  becanae  it  ia  in  effect  a  contract  of  anretyafaip,  or 
aasumpait,-  by  which  the  plaintiff  waa  made  to  diveat  heraelf  of  her  rigfata  to 
aecure  the  payment  of  her  haaband'a  debta ;  and  that  thia  Iranaaction,  fiu*  from 
enorinK  to  her  benefit,  will  wreat  from  her  every  meana  of  aopport,  ahovld  Aa 
judgment  of  Che  inferior  coprt  be  reverved,  ia  abundantly  ahown  by  the  evidenea 
in  the  record.    6.  When  the  law  incapacitatea  peraona  from  making  ooBtracH 
of  a  pnrticnlar  kind,  ita  proviamna  cannot  be  evaded  by  giving  to  thoae  oootracti 
a  different  form  from  that  forbidden  by  kw,  when  in  anbatance  the  contract  ii 
that  prohibited.    5l«.  S.54.     7  N.  S.  343.    6  N.  S.  431.    4  &.  &.  509.    IM 
Ann.  428. 

BretU  and  Tucker,  for  the  defendant,  contended :  1 .  To  the  (Rt>poaition  that 
the  wife  cannot  bind  herself  for  her  husband,  nor  conjointly  with  him,  for  debts 
contracted  by  him  before  or  daring  the  marriage,  we  yield  a  ready  aaaent,  for  it 
M  a  poaitive  enactment  of  the  code ;  but  we  inaiat  that  the  contract  nnder  con- 
sideration does  not  come  within  this  prohibition.  That  the  contract  oi  the  wife. 
In  order  to  be  binding  upon  her,  must  inpre  to  her  own  benefit  and  advantage,  is 
a  proposition  that  has  been  too  often  established  by  the  decisioos  of  this  court  to 
admit  of  a  question ;  and  in  inaia^ng  upon  the  validil?^  of  the  contract  of  the 
plaintiff  in  toe  caae  at  bar,  this  proposition  may  be  adnutted  to  ita  fullest  extent 
For,  by  a  simple  inspection  of  the  authentic  act  itself,  it  will  be  found  pregnant 
with  evidence  that  the  contract  inured  to  the  benefit  and  advantage  of  the  plain- 
tiff, and  that,  too,  by  her  own  solemn  acknowledgment;  to  contradict  whidi 
there  is  not  a  particle  of  evidence  in  the  caae,  but  the  evidence  of  JL.  JPicol^  to 
coroborate  it. 

The  district  judge  erred.  This  will  be  appai*ent  from  a  mero  inspection  of 
the  authentic  act.  The  authoritiea  invoked  by  the  counsel  of  the  pkintiff  to 
support  her  cause,  do  not  embrace  the  case  at  bar,  and  are  not  at  all  deciaive  of 
it ;  which  will  clearly  appear  by  looking  to  the  facts  on  which  thoso  autfaofitiea 
rest. 

In  none  of  the  cases  where  the  Suprome  Court  have  absolved  the  wife  from 
her  engagementa,  did  the  contract  in  any  way  inure  to  her  benefit  or  advantace; 
but  it  was  either  directly  or  under  disguise  to  pay  the  debts  of  the  husband.  The 
very  facts  wanting  in  them  to  make  the  contract  binding  are  manifest  in  this 
case. 

But  the  case  of  Diclcerman  v.  Reagan,  2d  Ann.  440,  embraces  thia  case,  and 
ia  of  controlling  authority,  on  the  point  under  consideration,  in  favor  of  the  appel- 
knt.    Thero,  an  action  was  brought  to  render  the  wife  hablafor  articles  of 
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chandise,  aDeged  to  have  been  fumished  for  tbe  use  of  herself,  family  and  plan-  Protost 
tatbn,  during  the  existaoce  of  her  marriage.  The  defence  was,  that  the  property  Provost 
of  the  defendant  was  all  paraphernal ;  that  it  was  under  the  administration  and 
control  of  the  husband,  between  whom  and  herself  there  existed  a  community 
of  acquets  and  gains,  at  the  time  the  account  was  contracted;  and  that  the  debt 
was  due  by  the  community,  and  not  by  the  defendant.  The  issue  of  fact  was 
proved  as  laid.  The  husband  appeared  to  have  no  pecuniary  means.  Some  of 
the  witnesses  stated  that  he  had  the  exclusive  control  of  the  defendant's  pro- 
perty ;  others,  that  he  managed  her  aflfairs  as  her  agent.  This  court  says : 
**  Whatever  may  have  been  the  character  of  his  authority,  the  defendant  could 
not,  by  surrendering  to  him  either  the  partial  or  entire  administration,  exonerate 
hersetf  from  liability  for  debts  incurred  for  her  individual  use,  or  for  the  purpose 
of  rendering  her  separate  property  productive,  or  in  supporting  those  marriage 
charges  which  she  is  bound  by  law  to  bear.  It  is  true,  that  debts  contracted 
during  the  marriage  enter  into  the  community  of  gains,  and  must  be  acquitted 
out  of  the  common  fund.  C.  C.  2372.  But  this  provision  applies  to  the 
parties  alone,  and  regulates  their  rights  between  themselves,  upon  the  settlement 
of  the  community  at  its  dissolution.  It  has  no  application  to  creditors,  and  can- 
not deprive  them  of  their  recourse  against  the  wife  during  the  marriage,  for 
debts  contracted  for  her  separate  advantage,  and  for  whieh  she  is  individually 
liable."    See  also  2  L.  R.  89. 

2.  This  action,  as  brought  by  the  plaintiff,  is  the  action  condictio  indebiti  to 
which  the  wife  was  entitled  under  the  senatus  cansidtwn  velleianum^  to  recover 
back  property  sold  by  her  to  her  husband's  creditors  in  discharge  of  his  debts. 
16tl)  law  of  the  1st  title  of  Pothier's  Pandects.  And  being  a  branch  of  the 
general  action  sine  causd,  by  which  all  that  has  been  paid  or  given  without  real 
motive  may  be  reclaimed ;  it  is  therefore  sufficient  that  there  be  a  cause,  real 
or  probable,  for  paying,  to  defeat  the  plain tiflf  at  bar. 

It  will  not  be  denied,  we  trust,  that  the  authentic  transfer  was  a  payment  of 
what  was  due  to  defendant  by 'the  plaintiff,  or  her  husband,  or  the  community. 
So  true  is  this,  that  the  transfer  has  made  a  transposition  of  the  parties.  Here- 
tofore defendant  was  the  creditor,  but  no  sooner  was  the  transfer  perfected,  than 
he  became  the  debtor.  He  obligates  himself  to  restore  to  plaintiff  any  surplus 
there  may  be. 

3.  Plaintiff  says  that  the  veritable  debtor  is  her  husband.  Were  that  true, 
she  is,  nevertheless,  precluded  from  recovering  here,  as  payment  made  for  a  debtor 
by  any  person  whatever  is  good,  and  extinguishes  the  obligation.  **  Repetitio 
nulla  est  ab  eo  qui  suum  recepit  tametsi  ab  alio  quam  a  vero  debitore  solutum 
est."     Poth.  vol.  5.  p.  108.     C.  C.  2126,  2127. 

4.  Even  admitting  that  plaintiff's  obligation  was  merely  a  natural  one,  and 
could  not  have  been  enforced  by  action,  yet  it  has  the  following  efifect,  viz :  that 
no  suit  will  lie  to  recover  what  has  been  paid  or  given  in  compliance  with  such 
natural  obligation.     C.  C.  1752,  2129,  1840,  2280. 

If  our  laws  do  not  permit  the  enforcement  of  natural  obligations  by  action,  it 
is  because  of  the  uncertainty  of  their  being  legitimate.  Payment  shows  that  the 
suspicion  of  the  law  was  not  founded.  The  plaintiff's  obligation  to  pay  for  what 
she  bought  at  the  defendant's  store  to  support  herself  and  family,  is  a  natural 
obligation  of  the  strongest  kind,  founded  on  equity.  *'  Neminem  aequum  est 
cum  alterius  detrimento  locupletari."  Plaintiff's  husband  was  a  poor  man,  with- 
out trade,  profession  or  shelter.  She  got  bread  and  cbthes  from  defendant,  who 
supported  her  and  fiimily  for  a  long  time.  Can  it  be  said  that  her's  is  not  a 
natural  obligation  ?  C.  C.  243.  To  bring  the  action  condictio  indebiti  with  suc- 
cess, the  thing  sought  to  be  recovered  should  not  have  been  given  in  consequence 
of.  any  natural  obligation.     Poth.  vol.  5,  p.  108,  1 09. 

The  plaintiff  obtained  credit  with  Provosts  the  defendant,  by  her  repeated 
promises  to  pay  him  with  the  share  of  her  father's  estate,  as  the  two  transfers 
will  show.  The  language  of  Judge  Bullard  in  the  case  of  Ailing  v.  Eagan^ 
11  R.  R.  246,  is  applicable  here.  He  says:  "It  is  hardly  necessary  to  say, 
although  it  does  not  appear  to  be  universally  known,  that  married  women  are  as 
much  bound  to  be  honest  as  their  husbands,  and  that  it  is  equally  incumbent 
on  them  to  come  into  court  with  clean  hands." 

This  Supreme  Court  has  held  that  the  law  will  seeure,  honestly  and  fairly, 
the  rights  of  the  wife  without  converting  it  into  a  weapon  to  strike  down  the 
rights  of  her  creditors.  "  Deceptientibus  mulierebus  senatus  consuitum  auxilio 
non  est"    Ulp.  book  29. 
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5.  Art  2412  of  the  Ciril  Code  wbb  iDtended  for  the  protectioD  of  the  wife; 
but  if  it  be  held  to  prohibit  her  from  bioding  herself  uoder  circamstBDCfM  like 
these,  the  humane  intention  of  the  law  is  defeated,  and  this  prorisioo  is  convened 
into  an  instrumeat  of  oppression  to  her,  by  withholding  from  her  that  credit 
which  is  so  ofteu,  as  in  this  case,  indispensible  for  her  own  comfort  and  that  of 
her  fiimily.     Such  a  construction  cannot  be  correct. 

A  judgment  so  subveraive  of  the  principles  of  law  and  mora]  honesty  caoDoC, 
we  are  confident,  receive  the  sanction  of  the  Supreme  Court,  but  will  be  reversed. 
But  should  this  tribunal  be  of  a  different  opinion,  then  the  defendant  will  at  least 
be  entitled  to  have  the  case  remanded,  with  permission  to  the  plaiotiif  to  show 
what  pait  of  the  consideration  for  the  transfer  was  received  by  her  husband  and 
did  not  inure  to  her  benefit.  The  onus  probandi  devolves  on  her,  and  she  ma^ 
establish  her  case  by  proof,  or  the  authentic  act  will  be  held  binding  on  her  to 
its  full  extent.     Hughs  v.  Harrison^  7  N.  S.  251. 

The  judgment  of  the  court  was  pronounced  by 

Sx<iD£LL,  J.  This  is  an  action  by  a  married  woman  to  annul  an  aatbeotie 
act  executed  in  March,  1849,  whereby  she  transferred  to  the  defendant  bo- 
interest  in  the^state  of  her  deceased  father.  The  consideration  stated  in  ths 
act  is  :  1.  That  the  defendant  had  at  different  times  advanced  to  the  plaiotHf  a 
quantity  of  goods  aud  articles  of  divers  kinds,  which  she  acknowledges,  in  the 
act,  she  had  employed  for  her  personal  use  and  ^he  support  of  her  family.  2. 
That  the  defendant  had,  on  the  31st  March,  1848,  paid  to  A.  Lahan  a  promis- 
aory  note  made  by  her  husband  in  1847,  being  for  the  first  installment  of  the  prioo 
her  husband  had  bound  himself  to  pay  for  a  negress  slave  and  her  child,  which 
the  plaintiff  acknowledged  she  had  in  her  possession,  and  which  she  needed  for 
the  use  of  herself  and  family.  And  lastly,  that  the  defendant,  in  July  1847, 
received  another  promissory  note  of  her  husband,  being  for  value  received  ia 
iperchandise,  which  the' plaintiff  acknowledged  to  have  used  for  herself  and 
family.  The  act  obligated  the  defendant  to  surrender  to  the  plaintiff  any  surphis 
there  might  be  after  applying  the  money  which  might  be  realized  from  the 
interest  assigned  to  the  payment  of  the  enumerated  debts. 

Mrs,  Provost  does  not  appear  to  be  separated  in  property  from  her  husband. 
All  the  debts  were,  in  their  origin,  debts  of  the  community.  The  credit  was  given 
expressly  to  the  husband  in  the  case  of  the  two  last  items,  and  there  is  nothing 
but  the  wife's  acknowledgment  in  the  act  to  show  that  the  goods  mentioned  ia 
the  first  item  were  furnished  to  her.  The  act  itself  does  not  purport  to  declare 
that  they  were  given  upon  her  separate  credit.  Under  the  evidence,  there  is  no 
doubt  that  the  assignment  was  an  attempt  to  apply  the  separate  property  of  the 
wife  to  the  payment  of  debts  of  the  husband,  which  the  law  forbids.  C.  C.  2413. 
See  also  Patterson  v.  Thayer^  and  the  cases  there  cited. 

The  judgment  of  the  district  court  is  therefore  affirmed,  with  costs. 


D.  C.  SiTTiG  V,  Jamks  Morgan. 


Where  a  sheriff  haa  made  a  aeisare  on  two  executions,  and  there  was  a  prior  jadicial 
fS^^e  to  which  he  applied  a  portion  of  the  proceed*,  the  property  seised  not  hmring  eold 
for  enough  to  satisfy  the  writs,  the  only  interest  the  jadgment  debtor  has  is  to  see  tbat 
the  proceeds  of  the  sale  be  applied  to  the  executions.    He  cannot  sue  for  the  naoney. 

The  principle  that  there  can  be  no  sale  on  tLjl.fa,  unless  the  price  bid  exceeds  the  anKMiiit 
of  prior  mortgages,  does  not  apply  to  judicial  mortgages. 
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APPEAL  from  the  District  Court  of  St.  Landry,  Overton,  /.  Sittio 

Tills  was  an  action  brought  against  the  sheriff  for  the  misappropriation  of      Mokgar. 
the  proceeds  of  the  sale  of  the  plaintiff's  property  made  on  two  executions. 
The  property  did  not  sell  for  enough  to  pay  the  two  executions.     The  sheriff 
applied  a  portion  of  the  procpeds  to  the  payment  of  a  prior  judicial  mortgage. 

Linton  and  Martel,  for  plaintiff.     Swayzt,  for  defendant.     The  judgment  of 
the  court  was  pronounced  by 

RosT,  J.     We  concur  with  the  district  judge  in  this  esse,  that  the  plaintiff 
^  has  no  claim  against  the  defendant.     If  it  be  true  that  the  defendant  had  no 

right  to  apply  the  proceeds  of  the  judicial  sale  of  the  two  slaves  seized  to  the 
oldest  judicial  mortgage  existing  upon  them,  and  there  were  no  privileges  or 
conventional  mortgages,  those  proceeds  should  have  gone  to  the  seizing  creditors; 
and  as  they  were  not  sufficient  to  satisfy  the  judgments  under  which  the  sale 
took  place,  the  only  right  which  the  plaintiff  can  have  is  to  see  that  they  be  thus 
appropriated ;  he  cannot  recover  them  himself  unless  he  shows  that  those  judg- 
ments have  been  satisfied.  He  alleges  that  the  judicial  sale  was  null  because 
the  price  of  adjudication  was  less  than  the  amount  of  mortgages  affecting  the 
property.  We  are  of  opinion  that  the  rule  does  not  apply  to  judicial  mortgages; 
but  if  it  did,  the  plaintiff  has  not  made  the  purchasers  parties  to  the  suit,  and 
has  besides  validated  the  sale  by  claiming  the  proceeds. 

The  judgment  is  affirmed,  with  costs. 


Georgb  W.  Smith  r.  William  J.  Nash. 

Where  the  plaintiff  had  alleged  a  contract  for  maldiig  three  bnndred  tbonsand  bricks,  and  on 
the  trial  offered  in  evidence  a  contract  for  the  making  of  two  hundred  thouaand,  and  as 
the  defendant  waa  not  taken  by  snrpriae  and  could  aaflfer  no  injnry  from  the  admiaaion  of 
the  contract  in  evidence,  it  waa  improperly  rejected  by  the  lower  conrt. 

Where  the  oppoaite  party  ia  not  taken  by  Barpriae,  a  correction  in  the  pleadings  of  the  date 
of  a  note  annexed,  or  in  the  name  of  a  party,  or  the  errora  of  an  attorney,  may  be  corrected 
on  the  triaL 

APPEAL  from  the  District  Court  of  St.  Mary.  Voorhies,  J.  Cook  and 
SplanCj  for  plaintiff.  Brents  for  defendant.  The  judgment  of  the  court 
was  pronounced  by 

Preston,  J.  The  plaintiff  brought  suit  on  a  written  contract  between  the 
parties,  dated  the  2l8t  of  April,  1848,  to  make  and  bum,  as  he  states,  300,000 
bricks.  He  alleges  that  the  defendant  violated  the  conditions  of  the  contract^ 
and  after  he  had  progressed  towards  its  completion,  and  was  willing  to  complete 
it,  the  defendant  discharged  him  without  any  cause  whatever.  He  prays  for 
damages,  and  that  the  defendant  may  be  condemned  to  pay  him  according  to  the 
contract. 

The  contract  was  admitted  in  the  answer,  and  the  defendant  plead  that  the 
plaintiff  had  failed  to  comply  with  his  part  of  the  contract  within  the  time  speci- 
fied in  it,  and  averred  that  he  had  faithfully  complied  with  his  covenants,  and 
that  it  was  through  plaintiff's  fault  that  the  contract  had  not  been  consummated; 
by  which  he  had  suffered  damages  to  the  amount  of  $1000,  for  which  he  sued 
in  reconvention. 
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SMira  The  plaintiff,  through  error,  stated  in  hia  petitioa,  that  he  was  to  make  and 

Nash.        ^^™  300,000  ioatead  of  200,000  bricka.    When  the  contract  was  ofiered  in 

evidence,  it  was  objected  to  by  the  defendant,  and  rejected  by  the  court,  on  tfaa 

ground  that  the  quantity  of  brick  specified  in  llie  contnurt  differed  from  tJbat 

stated  in  the  petition. 

The  existence  and  execution  of  the  contract  was  not  disputed ;  and  the  quan- 
tity of  brick  specified  in  it  was  less  than  the  quantity  upon  which  the  plaintiff, 
through  error,  had  claimed  damages  in  his  petition.  The  greater  the  quantity, 
the  greater  the  damages  to  which  the  plaintiff  was  entitled  if  his  aUegatimis  were 
true.  The  defendant  could  therefore  have  suffered  no  injury  by  correcting  the 
error  in  the  petition,  or  admitting  the  contract  in  evidence. 

The  defendant  was  not  taken  by  surprise  by  offering  the  contract  in  eTidenee* 
as  it  was  manifestly  referred  to  in  the  petition,  as  he  had  a  duplicate  and  no  sug- 
gestion was  made  that  there  was  another  contract  between  the  parties.  In  the 
case  of  Tio  v.  Gordon,  the  notes  sued  upon  were  executed  in  1838,  but  described 
as  dated  in  1837.  They  were  annexed  to  the  petition,  and  the  defendant  was 
not  taken  by  surprise.  Therefore,  the  court  admitted  the  amendment  of  the 
petition  on  the  trial,  and  the  Supreme  Court  approved  it.  14  L.  R.  419.  So 
as  to  the  correcting  of  a  name  in  the  pleadings.  LallatuU  v.  Terrell,  12  JL.  R. 
9.  A  similar  amendment  in  the  case  of  Tucker  v.  Lilea,  was  made  on  the  trial, 
and  properly,  as  decided  by  the  Supreme  Court.  4  L.  R.  298.  The  case  of 
Ckalmer  v.  Stowe,  to  the  contrary,  depended  upon  a  special  rule  of  court.  3 
N.  S.  309. 

At  all  events,  the  court  should  have  granted  a  new  trial,  and,  in  furtherance 
of  justice,  have  allowed  the  correction  of  an  immaterial  error,  which  may  be 
done  at  any  time  if  the  opposing  party  suffers  no  injury  thereby.  1  M.  R.  182, 
183.     AsUyr  v.  Morgan,  1  N.  S.  583.     1  L.  R.  433,  434. 

The  amendment  did  not  change  the  nature  of  the  action  or  issue,  and  therefore 
should  have  been  admitted.  Code  of  Practice,  419.  8  N.  S.  438.  Tike 
amendment  required  no  answer,  because  issue  was  joined  on  everything  material 
in  the  suit.  3  M.  R.  398,  404.  The  only  questions  at  issue  were,  v^iich  of 
the  parties  had  failed  to  comply  with  the  stipulations  and  conditions  in  the 
tract,  and  what  damages  had  thereby  been  occasioned  to  the  other.  Tht 
being  the  only  questions  presented  by  the  pleadings,  and  a  contract  being  admitted, 
it  should  have  been  received  in  evidence,  to  show  what  were  the  conditions  and 
stipulations  of  each  party;  also  to  show,  that  even  if  the  defendant  had  violated  iti 
conditions,  the  plaintiff  had  not  suffered  the  extent  of  damages  which  hia  atfconej 
by  error  had  claimed.  The  errors  of  an  attorney  may  be  always  corrected, 
if  the  correction  be  not  injurious  to  his  adversary.  The  Urndine  Nuns  v.  De- 
pas$au,  7  N.  S.  647.  A  cause  may  be  remanded  to  correct  the  oversight  of  aa 
attorney,  if  justice  requires  it.     10  L.  R.  409. 

It  is  therefore  adjudged  and  decreed,  that  the  judgment  of  the  district  oouit 
be  reversed,  and  that  this  case  be  remanded,  with  instructions  to  the  judge  to 
permit  the  plaintiff's  attorney  to  correct  his  petition,  and  to  admit  the  contract 
between  the  parties  in  evidence  on  the  trial  of  the  cause ;  and  that  the  appellee 
pay  the  costs  of  this  appeal. 


OPELOUSAS,  SEPTEMBER,  1860.  677 


Mary  E.  Ruckbr  et  al  v.  Moses  Liddell.  i  ^  ^1 

Where  a  party  sella  land  to  another,  a  rigfht  of  way  bein^  reserved  to  the  vendee,  the  vendor 
within  a  reasonable  time,  is  boand  to  point  out  the  place  where  the  right  of  way  is  to  be 
exercised.    C.  C.  190r,  2450,  8451. 

Where  a  party  to  a  sale  of  land  is  boand  to  famish  a  right  of  way,  he  cannot  en'brce  the 
payment  of  the  price  until  he  has  complied  with  that  obligation. 

APPEAL  from  the  District  Court  of  St.  Mary,  Voorhies,  J.  Splane  and  Cook, 
for  plaiotiflfs,  submitted  the  following  points  and  authorities  :  1.  The  right 
of  way  or  passage  formed  part  of  the  object  of  the  sale  ;  it  was  the  duty  of  Lid- 
dell to  furnish  the  passage  before  be  could  bring  suit  for  the  recovery  of  the 
price.  C.  C.  1907,  2460,  2451,  2452,  2455,  2458  and  2459.  2.  There  was  an 
active  violation  of  this  contract  on  the  part  of  Liddell,  by  putting  up  a  barn  and 
fence  on  the  place  where  the  passage  was  given.  C.  C.  2926,  11  L.  R.  289. 
3.  The  general  rule  that  the  delivery  of  immovables  accompanies  the  act  of  sale, 
.ceases  to  be  applicable  in  this  case,  it  is  an  exception.  C.  C.  2455,  2458.  4. 
The  seller,  before  he  can  expose  or  claim  payment  of  the  price,  to  exhibit  a  vatid 
and  unencumbered  title.  11  L.  R.  551.  5.  The  sale  of  a  thing  belonging  to 
another  is  void.  C.  C.  2427.  1st  Ann.  284.  3d  Ann.  326.  6.  An  injunction  lies 
to  prevent  any  act  which,  if  consummated,  would  afford  a  gitjund  for  a  claim  for 
damages.  5  N.  S.  501.  7.  If  the  place  where  the  servitude  that  is  due 
18  not  designated  in  the  title,  he  who  owes  the  servitude  is  bound  to  fix  tlie  place 
where  it  is  to  be  exercised.  C.  C.  775,  773,  776  et  seq.  1  R.  R.  321.  8.  The 
creation  of  a  servitude  is  an  alienution  of  a  part  of  the  property.  C.  C.  727, 
728,  729.     As  to  delivery :  C.  C.  2462,  2465,  2466. 

Wilson  and  McClarty,  for  defendant,  contended  :  1.  That  he  has  fully  per- 
formed his  contract ;  he  has  deUvered  the  land  and  the  right  of  way  to  the  plain- 
tiffs, and  they  were  the  objects  of  the  sale  for  which  the  price  was  to  be  given. 
That  the  time  for  designating  the  right  of  way  was  not  fixed  by  the  contract  of 
the  parties,  and  the  obligation  imposed  upon  the  defendant,  being  for  the  benefit 
of  plaintiffs,  is  to  be  fixed  by  the  demand  of  the  plaintiffs.  In  those  cases  where 
by  the  terms  of  the  contract  no  particular  time  is  fixed  for  the  performance,  it  is 
presumable  that  it  is  to  be  discharged  at  the  demand 'of  the  obligee,  and  not 
before.'  6  N.  S.  229.  2.  But  even  if  the  defendant  was  bound  to  designate 
the  place  for  the  exercise  of  the  right,  without  regard  to  a  precedent  request  by 
the  plaintiffs,  his  failure  to  do  so  was  a  passive  breach  of  the  contract ;  and  in 
order  for  plaintiffs  to  avail  themselves  of  any  legal  remedy  for  the  injury  such 
breach  may  have  occasioned,  they  must  put  defendants  in  default.  C.  C.  1906 
and  1927.  The  rule  requiring  a  creditor  to  put  his  debtor  in  defiiult  as  a  pre- 
liminary step  to  legal  redress  for  the  passive  breach  of  a  contract,  applies  as 
well  to  the  case  in  which  it  is  pleaded  as  an  exception  as  where  it  is  made  the 
ground  of  a  direct  action.  15  L.  R.  297.  In  this  case  there  is  no  evidence  of 
demand  being  made  by  the  plaintiffs  on  the  defendant  to  designate  a  place  for 
the  exercise  of  the  right  of  way,  until  the  institution  of  this  suit ;  shortly  after 
which  the  defendant  caused  a  s])ace  of  thirty-two  feet  to  be  left  along  the  rear 
line  of  Richardson*  8  land,  for  the  exercise  of  the  right  of  way.  3.  But  even  if  it  be 
conceded  that  the  defendant  has  failed  to  perform  his  contract,  and  such  failure 
affords  the  plaintiffs  good  cause  to  obtitin  an  injunction,  the  judgment  of  the  court 
a  quo  is  erroneous,  in  arresting  the  payment  of  so  large  a  portion  of  the  price 
when  the  act  which  the  defendant  failed  to  perform  was  of  so  small  value  in 
comparison  with  the  value  with  the  other  objects  of  the  sale.  Where  an  agree- 
ment contemplates  the  performance  of  several  acts,  a  partial  performance  will 
authorize  the  recovery  of  the  price,  subject  to  a  deduction  of  such  damages  as 
may  result  from  the  failure  to  discharge  the  other  parts  of  the  agreements.  3  <■ 
L.  R.  384.  4  L.  R.  465.  The  law  does  not  allow  the  buyer  to  retain  the 
thing  purchased  and  the  price,  and  as  the  plaintiffs  do  not  demand  a  rescission  of 
the  contract,  fhey  are  entitled  to  withhold  only  such  a  part  of  the  price  as  may 
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RocKBR      be  snfllicieDt  to  satisfy  tbem  for  the  damages  sustained  by  the  fkilure  of  the  defen- 

.     ^'  dant  to  iierform  his  part  of  the  contract.  There  was  no  snch  damages  suetiuDed. 

iDDBLL.      rpj^^  evidence  shows  that  plaintiffs  used  a  nearer  and  more  convenient  way  over 

the  land  of  Oliver  Nelson  than  he  could  have  obtained  over  the  land  of  lAddcU^ 

and  by  the  fact  that  he  never  demanded  a  way  from  the  defendant. 

The  court  below  states  in  the  opinion  rendered  in  this  cause  that  the  defen- 
dant, by  the  enclosure  along  his  rear  line,  obstructed  the  exercise  of  the  right 
of  way,  and  that  this  obstruction -authorizes  the  plaintiffs  to  withhold  &e  price. 
But  we  contend  :  1.  That  the  place  of  the  right  of  way  not  being  designated 
could  not  be  obstructed  by  the  levee  and  ditches.  2.  That  if  it  was  obstructed, 
it  is  a  trespass  which  entitled  plaintiffs  to  compensation  for  such  damages  as -they 
have  sustained  thereby,  but  does  not  authorize  them  to  withhold  the  price, 
unless  they  sought  and  are  entitled  to  a  rescission  of  the  contract,  except  svch 
n  portion  of  it  as  would  satisfy  them  for  such  damages.  That  no  damages  being 
sustained  by  them,  they  have  no  right  to  withhold  the  price  or  any  part  thereof. 
Wherefore  we  contend  that  the  judgment  of  the  court  a  quo  is  erroneous,  that 
tlie  injuDction  herein  should  have  been  dissolved  with  damages  and  costs. 

The  judgment  of  the  couit  was  pronounced  by 

Host,  J.  We  are  of  opinion  that  there  is  no  error  in  the  judgment  in  this 
case.  The  defendant  sold  the  plaintiffs  two  tracts  of  land,  with  the  right  of  way 
from  one  to  the  o^er  over  his  own  plantation.  The  ground  necessary  for  the 
exercise  of  the  right  of  way  not  having  been  designated  in  the  sale,  the  defendant . 
was  bound  to  fix,  within  a  reasonable  time,  the  place  where  it  was  to  be  exer- 
cised. C.  C.  775,  2455.  The  defendant,  so  far  from  complying  with  this  legal 
requisite,  has  made  a  ditch  and  erected  a  levee  across  the  land  on  which  the 
servitude  is  due,  having  neither  performed,  nor  offered  to  perform,  all  that 
which  on  his  part  he  was  bound  to  perform.  The  plaintiffs  are  not  in  default, 
and  cannot  be  compelled  to  pay  that  portion  of  the  price  for  which  the  order  of 
seizure  issued.     C.  C.  1907',  2450«  2451.     11  L.  R.  551. 

It  is  urged,  that  the  judgment  is  erroneous  in  arresting  the  payment  of  so  hige 
a  poition  of  the  price,  when  the  act  which  the  defendant  failed  to  perform  was 
of  such  small  value  in  comparison  with  the  value  of  the  land.  The  record  does 
not  enable  us  to  ascertain  the  relative  value  of  the  right  of  way;  and  if  it  did,  the 
contract  is  entire,  and  cannot  be  divided  by  us.  The  cases  cited  finom  3  L  R.  3, 
and  4  L.  R.  465,  are  not  applicable  to  the  case  of  a  purchaser  withholding  pay- 
ment of  the  price  on  account  of  the  partial  inexecution  of  the  contract  on  tbe 
part  of  the  vendor. 

The  judgment  is  affirmed,  with  costs. 


AspAsiB  Thibodeaux  v.  Victor  Heepin. 

The  principle  that  a  party  ii  not  permitted  to  contradict  by  parol  proof  a  notarial  ace  of 
■ale,  doea  not  apply  to  a  married  woman  who  seeka  to  aet  aaide  an  act  porportiiig  to  be 
an  act  of  sale,  upon  tbe  ground  that  it  waa  in  fact  a  disgniaed  donation  to  her  hasband. 

APPEAL  from  the  District  Court  of  Lafayette,  OverUm^  J.     Vborhies^  Mom- 
ton  and  Simony  for  plaintiff.     NicholU,  for  defendant.     The  judgment   of 
the  court  was  pronounced  by 

Slidell,  J.  The  object  of  this  acti(m  is  to  annul  an  act  of  sale  executed  by 
the  plaintiff  in  favor  of  the  defendant,  upon  the  ground  that  the  conveyance  waa 
in  reality  a  disguised  <}onation  to  her  husband,  Francois  Herpin^  by  means  of  an 
interposed  person,  the  defendant.     She  charges  also,  in  substance,  that  it  waa 
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not  her  iiitention  to  ?e6t  any  title  in  the  defendant;  that  it  waa  her  desire  to  give  Thibodsauz 
the  property  in  usufrnct  to  her  husband,  and  that  she  had  been  fraudulently  Uwin. 
Induced  by  her  husband  and  his  brother,  the  defendant,  to  believe  that  the  only 
way  to  accomplish  the  object  was  to  make  a  conveyance  to  Victor,  who  was 
afterwards  to  transfer  to  his  brother.  She  also  alleges  that  the  defendant  never 
claimed  the  property  until  after  the  death  of  his  brother ;  that  after  the  execu- 
tion of  the  pretended  act  of  sale,  it  was  not  delivered  to  him,  but  remained  in 
the  plaintiff's  possession  until  her  husband's  death,  after  which  the  defendant 
took  forcible  possession  of  a  poition  of  it.  That  the  pretended  price  was  not  in 
reality  paid,  and  that  the  money  counted  and  ostensibly  paid  in  presence  of  the 
notary  was  returned  immediately  after  the  sale  was  passed. 

At  the  trial  of  the  cause,  the  plaintiff  offered  the  deposition  of  a  witness, 
which  is  appended  to  a  bill  of  exceptions,  for  the  purpose  of  proving :  1st.  That 
the  sale  made  by  the  plaintiff  to  the  defendant  was  simulated,  and  intended  as  a 
disguised  donation  in  favor  of  the  plaintiff's  husband,  Franfois  V.  Herpin^  the 
defendant's  brother,  the  said  defendant  being  an  interposed  person  for  that  pur-  ^ 
pose.  2.  That  the  plaintiff  was  fraudulently  induced  by  the  representations  of 
the  defendaat  and  his  brother  to  believe  that  this  was  the  only  way  by  which  she 
could  legally  convey  the  property  to  her  husband,  which  it  was  her  intention  to 
have  done.  3.  That  she  had  never  given  her  consent  to  an  absolute  conveyance 
to  defendant,  from  whom  she  never  did  receive  any  valid  consideration  for  said 
sale. 

To  the  introduction  of  which  testimony,  says  the  bill,  the  defendant,  by  his 
counsel  objected,  on  the  ground  that  the  same  was  inadmissible  to  contradict, 
vary,  or  add  to  the  act  of  sale,  a  counter-letter  being  the  only  means  by  which 
the  said  act  of  sale  could  be  affected ;  the  judge  being  of  opinion  that  said  objec- 
tion was  well  founded,  sustained  the  same;  to  which  opinion  the  plaintiff  excepted, 
&;c.  We  think  the  court  erred,  and  that  the  case  must  be  remanded  for  a 
new  trial. 

The  capacity  of  married  women  is  limited.  By  the  article  2421  of  our  code, 
a  contract  of  sale  between  husband  and  wife  can  take  place  only  in  three  enume- 
rated cases ;  none  of  which  are  presented  in  the  case  at  bar.  By  the  article 
1747  it  is  declared  as  follows:  **  Husbands  and  wives  cannot  give  to  each  other, 
indirectly,  beyond  what  is  permitted  by  the  foregoing  dispositions.  All  donations 
disguised,  or  made  to  persons  interposed,  shall  be  null  and  void."  These  pro- 
visions of  law  were  undoubtedly  dictated  by  the  apprehension  of  an  abuse  of  his 
authority  by  the  husband,  and  of  the  exertion  of  an  undue  influence  by  the  wife, 
through  the  affections  she  might  inspire.  But  it  is  said  by  the  defendant,  even  if 
this  be  a  donation  disguised  under  the  garb  of  a  sale  to  the  defendant,  into  which 
the  plaintiff  has  been  drawn  by  fraudulent  representations,  she  shall  not  be  per- 
mitted to  prove  this  by  parol,  because,  in  doing  so,  she  contradicts  the  written 
act ;  and  in  support  of  this  proposition  he  relies  upon  articles  2234,  2256,  124, 
2367,  1779,  2416,  C.  C. 

The  argument  is  satisfactorily  answered  by  what  was  said  in  Pilie  v.  Patin, 
and  has  been  reiterated  in  numerous  decisions  since.  There  the  wife  had 
acknowledged,  in  the  act  of  mortgage,  that  she  owed  the  mortgagee  a  certain  sum 
for  a  loan  made  to  her  to  enable  her  to  pay  a  debt  which  she  owed  to  her  sister. 
She  was  permitted  to  prove  by  parol,  that  the  real  consideration  of  the  mortgnge 
was  a  debt  of  her  husband.  The  introduction  of  the  evidence  was  resisted  on 
the  ground  that  it  contradicted  the  written  agreement.     But  the  court  said : 
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Thibodbavi  ••  When  ceitain  peraons,  such  bb  minors  or  married  women,  are  iocapac^itaied 
HBHriif.  ^m  contracting  engagements  of  a  particular  kind,  any  stipnlation  obtained  finon 
them  contrary  thereto  are  in  fraudcm  legis^  and  if  it  were  not  open  to  dieoi 
to  show  the  real  nature  of  the  transaction,  the  laws  made  for  their  protectica 
would  have  no  effect.  It  is  not  a  good  answer  to  say  that  persona  so  incapaci- 
tated should  take  a  counter-letter;  for  to  admit  this  argument,  would  be  to  make 
them  the  victims  of  the  weakness  which  induced  the  law  to  throw  ita  shield  over 
rhem."  8  N.  S.  693.  See  also  the  FiremetCi  Insurance  Company  v.  Croa^ 
4  R.  R.  509.  Macarty  v.  Roach^  7  R.  R.  359.  Patterson  v.  Eraser^  ant^  p.  586. 
It  is  therefore  decreed,  that  the  judgment  of  the  district  court  be  reversed; 
and  it  is  further  decreed,  that  this  cause  be  remanded  for  a  new  trial,  with 
instructions  to  the  district  judge  to  admit  in  evidence  the  deposition  of  Josefk 
Buard,  and  for  further  proceedings  according  to  law;  the  costa  of  the  app^ 
to  be  paid  by  the  defendant. 


W.  C.  D  WIGHT  V,  W,  W.  Rice  et  als. 

The  oommtBsiODera  of  an  election  who  act  in  good  faith  ander  an  act  of  the  Legislature  pre- 
■cribing  the  mode  of  conducting  election!,  are  not  reiponaible  in  damages  for  rejecting  a 
vote  under  that  act,  althongh  the  law  npon  inbseqnent  inyeetigation  before  the  oonta 
should  be  pronounced  unconstitutional. 

The  oath  prescribed  by  the  12th  lection  of  the  act  of  March,  1846,  to  be  administered  to  a 
voter  whose  vote  is  challenged,  is  not  unconstitutional ;  and  the  vote  of  one  who  cannot 
take  that  part  of  the  oath  relating  to  duels  ought  to  be  rejected. 

APPEAL  from  the  District  Court  of  St.  Mary,  Voorhies^  J.     S.  Duncan^  fiir 
plaintiff.     The  judgment  of  the  court  was  pronounced  by 

PajcsToif,  J.  The  petitioner  presented  himself  at  the  polls  in  the  pariah  of 
St.  Mary,  on  the  7th  of  November,  1848,  and  offered  to  vote  at  an  election  of 
Electors  of  President  and  Vice-President  of  the  United  States.  Hia  vote  was 
challenged,  on  the  ground  that  he  had  sent  a  challenge  to  fight  a  duel  since  the 
adoption  of  the  New  Constitution.  The  oath  prescribed  by  the  12th  section  of 
the  act  approved  the  Ist  of  June,  1846,  was  tendered  to  him  by  the  commis- 
sioners of  election.  He  declined  taking  the  part  of  the  oath  that  he  had  not  sent 
a  challenge  to  fight  a  duel  with  deadly  weapons  with  a  citizen  of  this  State  since 
the  adoption  of  the  Constitution ;  and  thereupon,  in  pursuance  of  the  13th  aedioo 
of  the  act,  his  vote  was  not  received. 

He  sues  the  commissioners  of  the  election  for  damages,  on  the  ground  that 
the  12tb  and  13th  sections  of  the  act  **for  the  uniform  regulation  of  electioDS  in 
the  State  of  Louisiana,*' are  unconstitutional,  and  therefore  inoperative,  null  and 
void.  There  is  no  doubt,  for  the  contrary  is  not  suggested,  that  the  commis- 
sioners of  election  honestly  and  truly  believed  these  sections  of  the  law 
constitutional  and  valid.  They  are  not,  therefore,  liable  for  carrying  the  law 
into  effect^  even  if  subsequent  investigation  should  lead  to  the  decision  that  the 
law  is  unconstitutional.  The  condition  of  a  public  officer  would  be  hard  indeed, 
if,  while  he  followed  the  very  dictate  of  a  statute,  believing  it  to  be  constitutiona], 
and  which  had  not  been  the  subject  of  judicial  investigation  and  decision,  he 
should  be  condemned  to  pay  damages  for  so  doing,  even  if  the  statute  should  be 
subsequently  considered  unconstitutional  by  the  judiciary.    Laws  are  the  will 
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of  the  people,  expressed  through  their  legislatiTe  representiTes.  Now,  we  find  Dwiobt 
no  statute  or  article  of  the  code  to  the  effect  that  damages  should  be  inflicted  Rwn. 
under  the  circumstances  of  the  present  case.  We  have,  then,  to  ask  ourselTes« 
in  the  absence  of  express  law,  what  equitably  is  the  will  of  the  people  in  such  a 
case«  The  best  means  of  ascertaining  it  is  to  ask  ourselves  if  the  General 
Assembly  would  enact  a  law  to  impose  damages  on  the  commissieners  of  elections 
under  such  circumstances.  And  the  response  of  every  man*s  bosom  must  be, 
that  the  Legislature  would  not,  if  it  were  proposed,  enact,  a  law  inflicting 
damages  upon  the  commissioners  of  elections  for  carrying  into  effect  an  express 
statute  which  they  believed  to  be-constitntional,  even  though  it.  should  be  subse- 
quently decided  that  the  law  was  unconstitutional.  We  are  of  opinion,  however, 
that  the  sections  of  the  law  requiring  the  oath  against  duelling,  and  directing  the 
▼ote  of  a  citls&en  not  to  be  received  on  a  refusal  to  take  the  oath,  are  not  unoon* 
Btitutional,  but  wise  provisions  to  carry  the  letter  and  spirit  of  the  Constitution 
into  effect. 

The  argument  to  the  contrary  is,  that  the  130th  article  of  the  Constitution 
directs  that  duellists  shall  be  deprived  of  holding  any  office  of  trust  or  profit,  and 
of  enjoying  the  right  of  suflrage  under  the  Constitution ;  that  to  effect  this  object 
an  official  oath  is  prescribed  by  the  Constitution  to  officers  to  exonerate  them- 
selves from  the  disqualification,  but  that  no  oath  is  prescribed  by  the  Constitu* 
tion  to  the  citizen  to  exonerate  himself  from  the  disqualification  to  exercise  the 
right  of  suffrage ;  and  therefore,  it  was  the  intention  of  the  framers  of  the  Consti- 
tution that  no  such  oath  should  be  prescribed  by  the  Legislature,  and  that  to 
require  it  violates  another  constitutional  provision*  that  no  man  shall  **  be  com- 
pelled to  give  evidence  against  himself.'* 

This  last  clause  of  the  Constitution,  invoked  by  the  counsel  of  the  plaintiff,  is 
expressly  limited  in  its  application  to  criminal  prosecutions,  to  which  the  exami- 
nation of  the  qualifications  of  a  voter  at  an  election  cannot  be  assimilated.  And 
a  man  disqualified  from  voting  is  not  compelled  to  approach  the  polls  to  deposit 
an  unconstitutional  vote,  and  is  not  therefore  ** compelled"  to  prove  his  disquali- 
fication. Nor  did  the  Convention  manifest  its  intention,  by  prescribing  the 
clauses  in  the  official  oath  against  duelling,  that  the  Legislature  should  not  require 
the  oath  of  the  citizen  to  the  same  effect,  in  order  to  exercise  tHe  right  of  suffrage. 
The  130th  article  qf  the  Constitution,  excluding  duellists  from  offices  of  trust  and 
profit  and  the  right  of  suffrage,  was  all  that  strictly  belonged  to  the  organic  law 
of  the  State.  But  the  Convention  deemed  it  so  important,  that  they,  in  some 
degree,  legislated  to  effect  their  object  so  fiir  as  to  prescribe  that  officers  should 
exonerate  themselves  from  the  disqualification  by  their  official  oaths.  But  as  to 
the  right  of  suffrage;  the  Convention  merely  directed  for  wise  purposes,  that  the 
duellist  should  not  exercise  the  right  of  suffrage,  very  properly  leaving  to  the 
Legislature  to  devise  and  prescribe  the  modes  of  preventing  it.  The  Convention, 
however,  imposed  this  injunction  on  the  Legislature :  **  The  privilege  of  free 
suffrage  shall  be  supported  by  laws  regulating  elections  and  prohibiting,  under 
adequate  penalties,  all  undue  influence  thereon,  from  power,  bribery,  tumult, 
or  other  improper  practiccj^^  which  all  think  requires  the  Legislature  to  pass  laws 
to  protect  all  entitled  to  vote  in  the  enjoyment  of  the  right  of  suflrage,  and  also 
reasonable  laws  to  prevent  those  who  ere  not  entitled  to  vote,  from  voting.  And 
as  the  Convention  resorted  to  the  oath  of  officers  to  exonerate  themselves  from 
the  disqualification  of  duelling,  it  was  reasonable  in  the  Legislature  to  resort  to 
the  oath  of  the  citizen,  in  exercising  the  right  of  suffrage,  to  exonerate  himself 
from  the  same  disqualifications. 
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DwfOHT  Previoasly  to  the  adoption  of  the  New  Constitution,  a  wery  graat  evil  exMtad 

Rick.  ^°  ^^  State.  Men  perhaps  o(  inferior  minds  and  acqaisitions,  and  not  superior 
in  real  courage,  often  endeavored  to  drive  from  the  polls,  and  from  the  service 
of  the  State,  their  superiors  in  every  virtue,  by  challenging  them  to  physical 
combats.  Any  pretext  was  seized  upon  for  this  purpose,  and  men  of  talents 
and  virtue  wera  often  unwilling  to  expose  themselves  to  deadly  combats,  even 
to  attain  the  station  of  usefulness  to  which  their  talents  and  virtue  entitled  them. 
It  was,  however,  perfectly  well  known  from  experience,  that  men  could  not  be 
convicted  of  any  offence  for  assaults,  maims  or  homicides  perpetrated  in  duels. 
This  had  been  often  tried  without  effect.  The  Convention  therefore  deter- 
mined to  arrest  this  great  evil,  and  correct  this  vicious  state  of  society  by  other 
means,  which  in  other  States  had  proved  effectual,  and  has  so  far  been  attended 
in  this  Stato  with  the  same  highly  beneficial  result.  The  Convention  determioed 
that  no  person  should  hold  office  who  violated  the  laws  against  duelling ;  and  to 
effect  the  object  of  this  determination,  prescribed  that  all  officers  should  exone- 
rate themselves  by  their  official  oath.  Still,  the  eril  would  exist  as  to  those  who, 
without  aspiring  to  office,  wished  to  exercise  the  right  of  suffrage.  To  remedy 
it,  the  Constitution  prescribed  that  a  citizen  of  this  State  who  shall  fight  a  duel 
with  deadly  weapons  with  a  citizen  of  this  State,  or  send  or  accept  a  chailenget 
dec.,  shall  be  deprived  of  the  right  of  suffirage  under  this  Constitution. 

The  Constitution  had  already  enjoined,  that  laws  should  be  made  to  ezdude 
from  the  right  of  suffrage  persons  convicted  of  bribeiy,  peijuiy,  forgery,  and 
other  high  crimes  and  misdemeanors.  But  it  was  felt  and  known  tint 
persons  could  not  be  convicted  of  duelling.  Wherefore,  by  a  subsequent  dense 
in  the  Coustitution,  the  fact  of  duelling  was  made  a  disqualificatron  to  enjoy  the 
right  of  suffrage.  A  manifest  distinction  was  made  between  the  fact  and  the 
conviction  of  the  offence.  As  to  infamous  offences,  it  was  known  that  a  ooovic- 
tion  could  be  easily  effected  by  prosecution,  and,  therefore,  a  conviction  was 
required  to  disqualify  the  citizen.  As  to  the  offence  of  duelling,  it  was  known 
that  a  conviction  could  not  be  effected  by  prosecution,  because  all  proeecntioBs 
for  the  offence  bad  failed.  Therefore,  the  Convention  declared,  that  the  &cl  of 
duelling  should  be  a  disqualification  to  enjoy  the  right  of  suffrage,  and  left  it  to  the 
Legislature  to  devise  the  means  of  enforcing  the  disqualification.  The  Legisla- 
ture, by  the  act  of  1846,  prescribed  the  oath  of  the  party,  as  a  means  of  ascer- 
taining the  disqualification. 

When  a  citizen  claims  a  right,  it  is  proper  that  he  should  show  himself  quali- 
fied to  exercise  that  right ;  if  this  qualification  is  denied,  or  disquattficatkNi  is 
alleged,  and  to  show  his  right,  it  is  certainly  very  reasonable  to  refer  the  matter 
to  his  own  testimony.  He  is  not  called  upon  to  testify  against  himself,  which  is 
•nly  forbidden  in  cnminal  prosecutions,  but  clauning  a  right,  the  claim  is  referred 
to  his  own  conscience.  He  can  put  his  vote  into  tiie  box  if  he  has  not  sent  a 
challenge.  He  violates  the  Constitution,  the  laws,  and  the  rights  of  his  fellow 
citizens  if  he  puts  it  into  the  box,  having  fought  a  duel  or  sent  or  aooeptad  a 
challenge  since  the  adoption  of  the  Constitotion,  because  our  citizens  have  agread 
by  their  organic  law,  which  all  are  bound  most  sacredly  to  obey,  that  the  citizan 
who  fights  a  duel  with  a  citizen,  or  sends  to  or  accepts  a  challenge  fix»m  a  dtimmoy 
shall  not  enjoy  the  right  of  sufifitige. 

It  is  decreed  that  the  judgment  of  the  district  court  be  affirmed,  with  costs. 
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Elizabeth  Davis  et  al.   Thomas  Wilcoxbn. 

Where  landi  have  heen  held  in  commoDi  the  action  for  partition  u  harred  only  by  thirty 

yean  preacriptioiK 
Under  the  act  of  SSth  of  March,  1828,  a  certified  copy  of  a  sheriff'!  deed  recorded  in  the 

office  of  the  derk  of  the  court  i»  admiaaible  in  evidence,  without  accounting  for  the  abienc^ 

of  the  original. 
A  jadgment,  execution,  and  iheriff '■  retam  ihowing  a  aale  and  iheriiT'i  deed,  are  evidence 

of  a  forced  alienation  of  property,  and  impose  on  those  who  attack  them  the  necessity  of 

showing  that  the  forms  of  law  have  not  been  complied  with. 

APPEAL  from  the  District  Court  of  St.  Mary.  Vborhies,  J.  Splane,  for 
plalotiif.  Brent,  for  defendant.  The  judgment  of  the  court  was  pro- 
nounced by 

Preston,  J.  John  and  Henry  Bosler  claimed  a  tract  of  land  situated  at  the 
confluence  of  the  Atchafalaya  river  and  bayou  T^che,  which  was  supposed  to 
have  a  front  of  twenty  five  arpents  on  the  T^che,  by  forty  arpents  depth.  In 
the  year  1811*  it  was  confirmed  to  them  by  the  board  of  commissioners  for  the 
adjustment  of  land  titles  in  the  Western  District  of  Louisiana,  to  the  extent  of 
€40  acres. 

John  Bosler  had  died,  leaving  a  child,  and  Henry  had  been  appointed  the 
administrator  of  his  estate. 

On  the  24th  of  November,  1809,  five  arpents  front  of  the  land  by  the  ordi- 
nary depth  had  been  sold  as  the  property  of  Henry  Bosler  for  his  taxes,  to 
Conrad  Rohan. 

In  a  suit  of  Pinckly  against  Henry  Bosler,  administrator  of  the  estate  of 
John  Bosler,  in  the  parish  court  of  the  county  of  Attakapas,  on  the  27th  day  of 
January,  1811,  the  sheriff,  by  virtue  of  an  execution,  sold  the  undivided  half  of 
the  twenty-five  arpents  front  belonging  to  the  deceased,  to  Alexander  Power, 
The  deed  was  acknowledged  before  the  parish  judge,  on  the  2lBt  of  April,  1811, 
and  recorded  in  his  office,  on  the  21st  of  August,  1812.  On  the  same  day,  by 
virtue  of  two  executkms  in  his  hands,  in  the  suits  of  McKeever  8f  Co,  v.  Henry 
Bosler,  and  Coleman  v.  Henry  Bosler,  the  remaining  H  arpents  front  of  the 
claim,  by  forty  in  depth,  were  sold  to  Ramos  Davis  for  1^300.  The  sheriff^a 
deed  was  in  like  manner  acknowledged  before  the  parish  judge,  on  the  2l8t  of 
April,  1811,  and  recorded  in  his  office  the  2l8t  of  August,  1812. 

By  mesne  conveyances,  the  defendant  acquired  the  interest  of  Conrad  Rohan 
and  Alexander  Porter  in  the  tract,  but  not  that  of  Ramos  Davis. 

In  1832,  Rebecca  Bosler,  the  daughter  and  only  heir  of  John  Bosler,  and 
claiming  to  be  the  only  heir  of  Henry  Bosler,  instituted  suit  against  the  defen- 
dant for  the  whole  tract  of  land.  He  called  his  vendors  in  warranty,  who  set 
up  in  defence  the  above  mentioned  tax  and  sheriff's  sales.  The  parties  com- 
promised the  suit,  by  which  the  defendant  acquired  all  the  rights  of  John  and 
Henry  Bosler  to  the  whole  tract  of  land. 

In  the  year  1845,  the  widow  and  heirs  of  Ramos  Davis  commenced  the 
present  suit  against  the  defendant  for  the  H  arpents  front  on  the  T^che,  sold  by 
the  sheriff  to  their  ancestor  ia  1811. 
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Datu  If  the  ■beriflr**  nie  to  Davis  wu  fe^Hy  made,  and  ii  mothaetxtity  {mired, 

Wuxozsa.    ^^  »^  entitJed  to  recorer,  luiJeas  dieir  octioii  ii  bured  bj  the  picjcriptiong  m 
ieo,  twenty,  and  thinj  yean,  as  plead  by  the  defendaot  and  bis  wairsoton. 

Hie  defendant  purchased  and  exhibited  title  fiir  bat  6je  hundred  and  liflj- 
seven  acres  of  the  land,  and  cannot  be  said  to  hare  poeseased  as  owner  a  greater 
qnantitj  until  his  compromise  with  Rthccca  Boder  on  the  19tfa  daj  of  October, 
1635.  From  that  time  until  the  commencement  of  this  suit,  in  Norember, 
1645,  ten  jean  had  elspsed;  hot  the  plaiotiffii  were  non-readents  during  the 
whole  time,  and  the  prescription  of  twenty  yean  alone  could  direst  tfaem  of 
title,  eren  if  they  all  had  been  of  age.  And  if  the  plaintiffs  are  entitled  to  u 
undivided  part  of  the  land,  their  action  of  partition  is  prescribed  only  by  thxity 
yean,  which  had  not  elapsed  at  the  institution  of  this  suit. 

Is  there,  then,  sufficient  eridence  of  the  forced  alienation  of  7i  arpents  ficost 
of  the  land  to  Ramos  DarU  ?  The  plaintiffs  gare  in  eridence  two  jadgmeoti 
rendered  after  issue  joined  against  Henry  Bosler,  The  executions  issued  upon 
them,  which  the  sheriff  returns :  **  that  he  had  sold  at  public  vendne,  in  the 
abore  suits,  the  right,  interest  and  pretensions  of  Henry  Bosler  in  and  to  7| 
arpents  (root  by  the  ordinary  depth,  situate  near  the  junction  of  the  bayoa 
T^he  with  the  Cha£dia,  known  by  the  name  of  the  Indian  Head,  being  so 
much  of  an  undivided  tnct  of  twenty-fire  acres.  Terms  of  sale :  amount  of 
costs  cash,  and  the  remainder  at  one  year  credit;  purchaser,  jyr,  Ramot 
Davis.  $300.  Attakapas,  January  27th,  1811.  Ran,  Eastin^  Sheriff*.**  Tlio 
other  execution  was  returned  partly  satisfied  by  the  sale.  A  sheriff's  deed  wm 
made,  and  recorded  in  the  parish  judge*s  office  in  punuaoce  of  this  sale.  A 
judgment,  execution,  sheriff's  return  upon  it,  and  deed  are  evidence  of  a  valid 
forced  alienation  of  property,  and  imposes  on  those  who  attack  them  the  neces- 
sity of  showing  that  the  forms  of  law  hare  not  been  complied  with.  PotUt- 
ney*$  Heir*  ▼.  Cecil,  8  L.  R.  321. 

We  are  of  opinion,  that  the  judgment,  execution,  and  sheriff's  return,  show- 
ing the  adjudication  and  receipt  of  the  money  from  the  purchaser,  are  sufficient 
to  prore  the  sale,  without  the  deed.  The  adjudication  by  the  sheriff,  and  pay- 
ment of  the  price  by  the  purchaser,  are  now,  by  the  express  provisions  of  the 
Code  of  Practice,  sufficient  to  transfer  the  property,  and,  we  think',  were  suffi- 
cient, under  the  statutes  in  force  in  1811.  The  sheriff's  deed  was  an  additional 
renouDcement  of  title  to  the  purchaser,  but  the  defendant's  rights  wereentarely 
divested  by  the  judgment,  execution,  adjudication,  and  payment  of  the  price  by 
the  buyer. 

We  are,  moreover,  of  opinion,  that  the  copy  of  the  sheriff's  deed  was  properiy 
admitted  in  evidence  in  this  case,  and  that  the  bills  of  exception  to  its  admissam 
in  evidence,  and  to  the  refusal  to  admit  the  clerk's  certificate  to  show  that  It 
was  not  recorded  in  the  clerk's  office,  are  untenable. 

The  act  of  1805,  regulating  the  practice  of  the  Old  Superior  Court,  required 
sheriff's  deeds  to  be  recorded  in  the  clerk's  office.  But  the  parish  court  in 
which  the  judicial  proceedings  took  place,  by  which  the  property  in  contro^ersj 
was  sold,  was  created  in  1807.  The  judge  was  not  provided  with  a  derfc,  bat 
performed  the  duties  of  the  clerk  himself.  He  issued  the  executions  in  the 
suits  in  which  the  property  was  sold,  himself.  The  sheriff  sold  the  property 
and  made  his  returns  to  the  judge,  and  not  a  clerk.  The  judge  recorded  tiie 
deed  in  his  own  office,  thus  assimilating  his  practice  as  much  as  he  oonld,  in 
punuance  of  the  27th  section  of  the  act,  to  the  pnctice  of  the  Superior  Coait. 
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It  was  the  proper  place  to  record  the  deed  in  the  judge's  office  who  issued  the  Datis 
execution.  It  is  true,  a  new  parish  had  been  created  before  the  deed  was  wilcozxv. 
recorded,  in  consequence  of  the  delay  of  the  sheriff  in  making  and  returning 
tiie  deed  for  record.  Still,  although  the  land  fell  into  the  new  parish,  it  was 
proper  to  return  and  record  the  deed  in  the  court  in  which  it  should  have  been 
recorded  when  the  sale  was  made;  because  the  act  of  1813,  requiring  sheriff's 
conveyances  to  be  recorded  in  the  conveyance  office  of  the  parish  where  the 
land  was  situated,  had  not  been  passed. 

The  sheriff's  deed  was  therefore  properly  recorded ;  still,  until  the  passage 
of  the  act  of  1828,  a  copy  of  the  record  could  not  be  given  in  evidence  with- 
out proving  the  loss  of  the  originaL  The  act  of  1 828  provided,  that  **a  copy  of 
any  sale  or  deed  of  conveyance  heretofore  made  and  executed  by  any  sheriff,  or 
any  other  person  exercising  and  performing  the  duties  of  sheriff  in  this  State* 
certified  to  be  a  true  copy  by  the  clerk  or  deputy  clerk  of  the  court,  in  whose 
office  such  sale  or  deed  of  conveyance  is  or  may  be  recorded,  shall  be  received 
as  evidence  in  the  same  manner  and  have  the  same  effect  in  every  respect  as  a 
duly  certified  copy  of  an  authentic  act." 

Under  this  act,  the  certified  copy  of  the  deed  was  properly  received  in  evi- 
dence, and  fuUy  establishes  the  rights  of  the  plaintiffs.  Indeed,  as  the  said 
sheriff's  sale  was  plead  with  very  special  reference  to  it  in  the  suit  of  Rebecca 
Bosler  against  the  defendant,  it  was  no  doubt  used  to  obtain  a  better  compromise. 
She  could,  with  little  pretence  claim,  as  heir  of  her  uocle,  that  part  of  his 
property  which  had  been  sold  before  his  death  to  satisfy  judgments  and  execu- 
tions obtained  contradictorily  with  him  in  person. 

The  district  judge  has  equitably  apportioned  the  superficial  quantity  of  the 
land  belonging  to  the  plaintiffs  and  defendant,  the  original  claim  having  been 
curtailed  by  the  government.  He  has  correctly  established  the  liability  of  the 
warrantor,  and  made  the  proper  disposition  of  the  claim  for  improvements ;  and 
we  are  of  opinion  his  judgment  is  correct  in  every  respect. 

It  is  therefore  decreed,  that  it  be  affirmed,  with  costs. 


Maroaret  a.  Broussard  V4  Syfhroibn  Dugas  et  aL 

A  wife  who  has  obtained  a  leparation  of  property  from  her  hmband,  ia  entitled  to  a  mort- 
gage for  her  paraphernal  property  only  on  the  real  estate  of  the  hnaband. 

impravemeBta  on  the  public  landa  are  not  real  eatate. 

The  wife  ia  entitled  to  a  mortgage  npon  her  hofband's  real  estate  for  her  paraphernal  pro- 
perty from  the  time  it  waa  received  by  him. 

APPEAL  from  the  District  Court  of  St.  Landry,  Ov€rto7h  J*    B.  A.  MarieU 
for  plaintiff.    B.  F.  Linton^  for  defendants.    The  judgment  of  the  court 
was  pronounced  by 

RosT,  J.  The  claims  for  which  the  appellant  has  obtained  a  judgment  of 
aeparation  of  property  against  her  husband  being  paraphernal,  give  her  no  privi- 
lege on  his  property  to  the  prejudice  of  die  seizing  creditoir  whom  she  has 
enjoined.  She  has  a  tacit  mortgage  on  the  real  estate  and  slaves  of  her  husband; 
but  improvements  on  the  public  lands  are  not  real  estate,  and  no  mortgage  attaches 
npon  them ;  the  injunction  was  tiierefore  property  dissohrsd. 
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Broossjrd       The  appellant  assigns  as  a  ground  of  error,  that  the  jadgmeDt  should  fam 
DuoAs.       been  with  mortgage  on  her  husband's  estate  from  the  time  he  received  tbesuni 
daimed,  as  prayed  for  in  the  petition.     We  consider  this  ground  well  taken;  tai 
in  this  respect  the  judgment  must  be  changed. 

It  is  therefore  ordered,  that  the  judgment  in  this  case  be  amended  lo  mIo 
aUow  the  appellant  a  legal  mortgage  on  the  real  estate  and  slaves  of  Syphmn 
Dngat^  from  the  25th  day  of  July,  1838.  It  is  further  ordered,  that  the  judg- 
ment as  amended  be  affirmed ;  the  costs  of  appeal  to  be  paid  by  said  Dugoi. 


Patterson  &  Co.  v^  Frasbr  and  Wife. 

A  married  woman  who  has  giyen  a  mortgage  upon  her  paraphernal  property  to  wom 
advance!  which,  in  the  act,  she  acknowledges  to  have  inared  to  her  benefit,  is  not  Amir 
eetopped  from  ahowing  that  the  adyancea  were  not  for  her  benefit,  and  that  fbeimtt 
boand  by  the  act  of  mortgage. 

APPEAL  from  the  District  Court  of  St.  Mary,  Voorhies,  J.     W.  C.  D^ 
for  plainUffs.     Henry  Gibbon,  for  defendants.     The  judgment  of  the  court 
was  pronounced  by 

Slidell,  J.     The  defendant  in  this  case  is  a  married  woman.    In  Itnvuj, 
1845,  at  which  time  she  was  about  sixteen  years  of  age  and  mamed,  twaaj 
meeting  was  held  to  deliberate  upon  her  affairs.    In  the  proe^  verbal  it»  nwo' 
hers  state  that  the  land  and  slaves  inherited  by  her  from  her  father  are  "fiaUett 
certain  debts,  the  payment  of  which  can  be,  and  probably  will  be  enforced  ipu* 
the  said  estate  at  considerable  costs  and  expense,  and  even  at  a  great  nenncs, 
unless  arrangements  should  be  made  to  settle  the  said  debts,  which  ^'"^ 
effected  except  by  a  loan  of  money ;  and  that  it  was  therefore  the  iBterefit« 
minor  that  she  be  authorized  to  mortgage  her  lands  and  slaves.''    ^^^ 
members  advised  that  she  should  be  authorized  to  obtain  a  mortgage  «*" 
$6000.    The  fifth,  her  maternal  uncle,  dissented  as  to  the  amount,  and  wu 
opinion  that  $3000  would  suffice  for  the  contempbted  ptirpose.    Theae  p* 
ceedings  were  homologated  by  the  parish  judge ;  and  the  decree  wtfi 
be  authorized  to  obtain  a  loan  upon  mortgage  pursuant  to  the  opinion 
majority.     Parol  evidence  was  admitted,  and  we  think  properiy»  to  show 
owed  two  debts,  one  to  the  Canal  Bank  and  one  to  /.  B»  Thcall* 
does  not  appear  that  there  were  any  others,  we  might  infer,  independeo 
assertion  of  the  witness  who  was  a  member  of  the  meeting,  that  these 
debts  contemplated  by  them.    It  is  proved  that  these  debts  were  not  ^    ^ 
the  money  borrowed  from  the  plaintiffs.  They  appear,  on  the  contniry»  ^^^ 
outstanding.    In  January,  1846,  a  notarial  deed  was  executed  by  J^^' 
assisted  by  her  husband,  in  favor  of  the  plaintiffs.    In  this  deed,  she  rec 
she  acts  with  the  authorization  of  her  husband,  and  in  accordance  witb  to 
qUiions  of  the  family  meeting.    She  declares  that  she  is  indebted  to     ^^^ 
t^ffs,  a  commercial  house  doing  business  in  Philadelphia,  in  the  sum  ^ 
••  for  advances  made  her  by  the  said  firm,  and  which  she  acknowlsdg 
received  in  full,  and  for  which  amount  of  six  thousand  dollars,  she  doesr  J 
parents,  give  good  acquittance  and  discharge.'*    She  binds  herseli     P 
amount  to  the  plaintiffs  at  their  counting  house  in  Philadelphia  in  ^^^  ^^t 
ments,  and  mortgages  her  lands  and  slaves  to  secure  the  paymeot.   *^ 
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t  is  stated  or  appears  to  have  been  paid  at  the  time.    The  advances,  whatever  thej    PATTBaflOR 

r  were,  are  antecedent,  and  rest  simply  upon  the  acknowledgment  in  the  deed.      Frasbb. 

t  There  is  no  testimony  aliunde  to  show  their  nature  or  amount,  the  circumstances 

under  which  they  were  made,  or  the  purposes  to  which  they  were  applied. 
I  The  defendant  does  not  appear  to  have  been  separated  in  property.    In  1 847, 

f  the  first  installment  not  having  been  paid,  suit  was  brought  by  the  mortgagees 

c  demanding  a  personal  judgment  against  Mrs.  Eraser^  and  a  sale  of  the  mortgaged 

t  property.    In  her  answer,  she  denies  that  the  sum  of  $6000,  or  any  part,  was 

ever  received  by  her  or  applied  to  her  use  and  benefit.  She  alleges  that  she  was 
a  minor  at  jthe  date  of  the  mortgage,  and  was  entirely  under  the  control  of  her 
husband;  that  the  property  mortgaged  was  paraphernal,  inherited  from  her 
father,  and  not  liable  for  debts  of  her  husband.  There  was  judgment  in  favor 
jof  the  defendant,  and  the  plaintiffs  have  appealed. 

From  the  inexperience  and  weakness  of  the  sex,  and  the  strength  pf  the 
marital  influence,  the  law  takes  the  married  woman  under  its  protection,  and 
does  not  permit  her  to  bind  herself  for  the  benefit  of  her  husband's  creditors, 
nor  to  appropriate  her  property  to  the  payment  of  his  debts.  The  contracts 
which  she  is  permitted  to  make  are  those  in  which  the  consideration  is  for  her 
separate  advantage.  It  was  therefore  said  by  Martin,  J.,  in  Brandt  gee  v.  Kerr 
and  Wife,  that  the  circumstance  of  the  wife  having  a  separate  advantage  in  the 
contract,  is  of  the  essence  of  the  obligation. 

To  permit  the  naked  acknowledgment  of  the  wife  to  bind  her  without  other 
proof,  is  inconsistent  with  the  spirit  and  policy  of  our  laws  and  jurisprudence. 
The  influence  of  the  husband  will  readily  obtain  from  the  wife  such  a  declara- 
tion. 

It  would  defeat,  in  many  cases,  the  protecting  spirit  of  the  law,  if  the  burden 
were  thrown  upon  the  married  woman  to  prove  that  the  money  professedly 
loaned  to  her  was  used  by  the  husband,  and  that  the  form  of  the  contract,  which 
marital  influence  had  induced  her  to  adopt,  was  merely  a  cloak  for  a  violation  of 
the  law.  It  seems  more  proper  to  throw  the  burden  of  proof  upon  the  creditor, 
who  knows  he  is  treating  with  a  person  whose  capacity  is  limited,  and  who  is 
legally  assimilated  to  a  minor. 

In  the  present  case,  the  wife  has  acknowledged,  in  the  act,  t^at  the  sum  of 
S6000,  for  which  she  mortgages  her  patrimony,  was  for  advances  theretofore 
made  to  her  by  the  plaintififs.  Why  did  they  not  prove  the  nature  and  circum- 
stances of  the  advances  ?  The  proceedings  of  the  family  meeting  were  referred 
to  as  an  authorization  of  the  contract  into  which  she  was  entering.  There  is 
nothing  to  show  that  the  purpose  which  its  members  contemplated,  the  payment 
of  outstanding  charges  upon  her  patrimonial  estate,  was  accomplished.  On  the 
contrary,  'it  is  shown  affirmatively  that  they  were  not  paid  out  of  the  money 
borrowed ;  and  they  appear  to  be  still  unpaid. 

Not  being  satisfied  uuder  the  evidence  that  the  aDeged  advances  were  made 
to,  or  inured  to  the  benefit  of  the  wife,  we  cannot  render  judgment  against  her, 
or  order  her  paraphernal  property  to  be  sold  to  pay  the  plaintiffs.  See  Perry  v. 
Thompeon,  3d  Ann.  188.  Taylor  v.  Carlile,  2d  Ann.  579.  Pascal  v.  SauvvneU 
1st  Ann.  428.  FiremefCs  Insurance  Company  v.  Cross,  4  R.  R.  510.  Bran^ 
degee  v.  JTerr,  7  N.  S.  64.  Count  de  Gaalon  v.  Matheme,  ante  p.  495. 
The  judgment  of  the  district  court  is  therefore  afilrmed,  with  costs. 
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Joshua  Bakeb  v.  Samuel  Irwin  et  al. 

In  an  ution  1>y  tihe  vendee  against  Ae  vendor  of  a  iteamboat  far  damagea  occaakuMd  hf 
tiie  banting  of  a  boiler,  the  plaintUf  moat  ptow  that  tbe  boilar  waa  defiBctiTe  at  tlM  Iwe 
of  the  aale,  to  be  entitled  to  reootrer. 

APPEAL  from  the  District  Court  of  St.  Mary,    Vaorhies,  J.      Maskell  and 
Splanty  for  plaintiff.    W.  C.  Dwigkt,  for  defendaDts.   The  judgment  of  the 
court  was  pronounced  hj 

Slidell,  J.  This  is  an  action  to  recover  tbe  amount  of  damages  sustained 
by  the  explosion  of  the  boiler  of  a  steamboat  sold  by  the  defendant  to  the  plain- 
tiff.  It  is  alleged  that  the  explosion  was  attributable  to  defects  of  the  boiler 
which  existed  at  the  time  of  the  sale. 

The  boat  was  sold  to  the  plaintiff  in  February,  1847,  and  the  explosion  took 
place  between  five  and  six  months  afterwards — the  boat  being  in  use  during  that 
interval.    The  plaintiff  has  endeavored  to  prove  the  unsoundness  of  the  boiler  at  the 
time  of  the  sale,  by  the  testimony  of  the  person  who  commanded  her,  and  of 
some  others  who  saw  the  boiler  after  the  explosion,  and  also  by  testimony  as  to 
their  age,  ike.    The  defendant  has  produced  several  witnesses  who  had  known 
them  daring  the  preceding  year.    Some  of  them  had  assisted  in  putting  in  the 
boilers  in  the  preceding  fall,  others  had  been  employed  as  engineers  on  board  of 
the  boat  since  that  time,  or  had  other  reasonable  opportunities  of  becoming 
acquainted  with  their  condition.     They  had  also  been  inspected  by  the  proper 
officer  of  the  government  on  the  13th  October,  1846,  and  were  reported  good 
and  sound.     From  a  careful  consideration  of  all  the  testimony,  we  are  unable  to 
adopt  the  conclusion  that  the  boilers  were  unsound  at  the  time  of  the  sale,  and 
that  the  explosion  which  occasioned  the  damages  incurred  by  the  plaintiff  was 
attributable  to  the  cause  alleged.    It  will  be  observed  that  the  evidence  of  com- 
petent persons  is  clear  on  the  point  that  a  good  boiler  may  be  injured  in  a  short 
period  by  unskilful  management.   It  is  an  unfavorable  circumstance  to  the  plain- 
tiff's case  that  tiie  captain  was  the  only  white  person  employed  on  the  boot. 
The  engineer  was  a  negro  slave.     The  testimony  given  by  the  captain  as  to  the 
circumstances  of  the  explosion  indicate,  in  our  opinion,  want  of  attention  to  the 
engine  on  the  part  of  the  engineer  at  the  time  of  the  disaster. 

It  is  therefore  decreed,  diat  the  judgment  of  the  district  court  be  reversed, 
and  that  there  be  judgment  in  &vor  of  the  defendant  with  costs,  in  both  oonrts. 
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Sarah  Day  v.  Susanna  Collins* 

Since  the  act  of  25th  of  March,  1844,  a  child  has  not  a  right  to  sue  the  iurviviiig  parent  fcr  ita 
•hare  of  the  oomnranity  aa  inherited  firom  the  deceaaed  parent. 

APPEAL  from  the  District  Court  of  St.  Maiy,  Voorhies,  J.     W.  C.  JDwi^U^ 
for  plaintiff.     A,  R.  Splane,  for  defendant.      The  judgment  of  the  coott 
waa  pronounced  by 
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PusTON,  J.      WUliam  CoUim  died  id  the  latter  part  of  the  year  1844,  Bat 

Jeaving  a  widow  and  ten  children.  The  plaintiff,  one  of  the  children,  sues  her  colliits. 
mother  for  a  tenth  of  her  fal^r'a  eatate.  The  estate  conBiats  of  a  small  tract 
of  land,  a  negro,  and  personal  property,  the  whole  estimated  in  the  inventoiy  at 
#3640.  The  whole  is  presumed  by  law,  and  indeed  sufficiently  proved,  to  be 
property  belonging  to  the  community  which  had  existed  between  the  defendant 
and  her  deceased  husband. 

The  act  of  the  25th  of  March,  1844,  provides,  that  in  all  cases  when  the  pre- 
deceased husband  or  wife  sbaQ  have  left  issue  of  the  marriage  with  the  survivor, 
and  shaU  not  have  disposed  by  last  will  of  his  or  her  share  in  the  community 
property,  the  survivor  shaU  hold  in  usufruct,  during  his  or  her  natural  life,  so 
much  of  the  share  of  the  deceased  in  the  community  property  as  may  be 
inherited  by  the  issue.  The  defendant  has  chosen  to  exercise  her  rights  under 
this  law ;  and  there  is  do  case  in  which  it  could  be  more  equitably  claimed  than 
"When  a  widow  as  left  with  so  smaB  a  fortune  with  which  to  provide  for,  in  health 
and  sickness,  to  clothe  and  educate,  ao  many  children. 

The  plaintiff  contends  that,  at  all  events,  she  is  entitled  to  a  judgment  declaring 
her  to  be  the  owner  of  the  undivided  tenth  of  her  father's  estate.  This  appears 
to  have  been  matter  of  notoriety,  disputed  by  nobody,  and  least  of  all  by  her 
mother,  the  defendant ;  and  no  prescription  against  her  undivided  interest  in  the 
land  and  slave  could  run,  as  she  fears,  while  in  the  enjoyment  of  her  mother. 

The  defiradant  opened  the  succession  of  her  deceased  husband,  and  may  be 
required  to  liquidate  it  so  as  to  establish  the  exact  value  of  the  estate  after 
settlement,  and  thus  to  show  the  eventual  Interest  of  the  plaintiff  in  the  estate. 
An  improper  estimation  or  omission  in  the  inventoiy,  and  indeed  any  errors  in 
the  administral^on,  might  be  corrected  in  this  settlement.  The  plaintiff  is  not 
entitled,  since  the  passage  of  the  act  of  1844,  to  sue  for  or  recover  her  interest 
in  the  community  property  of  her  father  during  the  life  or  widowhood  of  her 
mother.  And  the  record  shows  an  entire  willingness  on  behalf  of  the  mother  to 
tiquidate  the  communis  amicably. 

The  judgment  of  the  district  court  is  therefore  affirmed,  with  costs. 


^»i^^^b^^^^^^t^^^»^b^^^^^^i^^^^»N^^»^^^tf»^^»^>^*^'i***^' »<"■»'** 


Na&cissb  Tberio  v.  Antoinb  Guidry. 

A  sale  under  ezecation  doei  not  affect  a  prior  legal  mortgaipe  in  favor  of  a  minor. 
The  prescription  of  five  yean  potseaaion  of  a  alave  nnder  a  jnst  title,  ia  not  applicable  to  a 

caae  in  which  a  minor  attempt!  to  exerciae  upon  the  laid  alave  a  leg^al  mortgage  in  favor 

of  said  minor. 
Oar  code  coataina  no  express  provision  np<m  t^e  prescription  of  legal  mortgages. 
'Where  a  paxchaser  at  sheriff's  sale  is  evicted  of  the  property  parcbased,  his  reooorse  is 

first  against  the  defendant  in  the  execation  on  which  the  sale  was  made.    C.  P.  713. 

APPEAL  from  tiie  District  Court  of  Lafayette,  Overton,  J.     Morse  and 
Nidiolst  iat  plaintiif.    Mouton  and  Vborkies,  for  warrantorB.     Crow  and 
Oreigf  fiir  defendant.    The  judgment  of  tlie  court  was  pronounced  by 

RosT,  J.  This  is  an  hypothecary  action.  In  1830,  Eloy  Landry  was 
appointed  dative  tutor  of  the  plaintilT.  In  1843,  the  plaintiff  sued  him  for  an 
account  of  the  tutorship,  and  ol)tained  against  him  a  judgment  for  the  sum  of 
tw^e  hundred  and  sevens-eight  dollars,  besides  interest.    The  judgment  was 
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TiKRio  in  part  satisfied,  and  the  execulion  issued  thereon  returned  no  property  firand 
Gvinar.  ^  satisfy  a  tialaDce  of  eight  hundred  and  sixty-three  dollara  and  forty-five  cenli. 
The  plaintiff  now  seeks  to  enforce  his  legal  mortgage  for  that  amount  on  a  slave 
in  the  possession  of  the  defendant,  which  belonged  to  Eloy  Landry  during  the 
tutorship ;  besides  adducing  in  evidence  this  judgment  against  Eloy  Landry^  and 
also  the  execution  and  the  return  thereon,  he  has  proved  the  reality  of  hia 
claim,  and  complied  with  all  the  formalities  required  in  the  action  of  mortgage. 

The  defendant  urges,  as  grounds  of  defence,  that  he  acquired  the  slave  in 
controversy  at  a  judicial  sale  made  at  the  suits  of  some  of  the  creditors  of  Eloy 
Landry,  and  that  the  slave  passed  to  his  possession  free  from  incumbrance. 
He  further  alleges  that,  at  the  time  of  the  institution  of  this  suit,  he  had  been  in 
possession  for  ^ve  years  under  the  sheriif 's  sale,  and  that  the  claim  of  the  plain* 
tiff  is  barred  by  prescription.  He  prays  that  the  creditors  who  caused  the  slave 
to  be  seized  and  sold  be  cited  in  warranty ;  and  that  in  case  he  is  compelled  to 
surrender  the  slave,  he  may  have  judgment  against  them  for  the  value  tfaereo£ 
These  parties  answered,  denying  the  allegations  in  the  answer  and  the  right  of 
the  defendant  to  call  them  in  warranty. 

There  was  judgment  against  the  defendant  condemning  him  to  deliver  the 
slave  claimed  iu  default  of  paying  the  sum  due  the  plaintiff.  The  judgment  abo 
rejected  the  claim  in  warranty.    The  defendant  has  appealed. 

The  sale  of  the  slave  under  execution  did  not  affect  the  legsl  mortgage  of  the 
plaintiff,  and  the  prescription  which  the  defendant  invokes  is  not  applicable  to 
the  case.  Our  code,  differing  in  that  respect  from  the  code  of  France,  oontsint 
no  express  disposition  on  the  prescription  of  mortgages.  Under  article  713  of 
the  Code  of  Practice,  the  defendant's  recourse  is  against  Landry  alone;  he  has 
no  right  to  call  the  seising  creditors  in  warranty. 

The  judgment  is  affirmed,  with  costs. 


Adblb  Roy  et  al.  v.  Euphrosinb  Rot  et  al« 

Where  a  party  owidng  an  entire  tract  of  land  cati  certain  canali  fiir  dnuning  the  land,  aad 
afterward!  lelU  the  entire  tract,  npon  re-acquiring  a  portion  of  it,  hia  vendee  cannot;  by 
erecting  leveea,  &c.,  interfere  with  the  draina  previooaly  eatabliahed.  They  are  aerri 
tadei  which  cannot  be  interfered  with. 

APPEAL  from  the  District  Court  of  St.  Landry,  Overton,  J.  L.  J,  Dupri 
and  /.  E.  King,  for  plaintiffs.  Lewis  and  Porter,  for  defendants.  The 
judgment  of  the  court  was  pronounced  by 

RosT,  J.  The  plaintiff  alleges  that  the  defendant  has  erected  on  the  side  line 
of  her  plantation  adjoining  her  (the  said  plaintiff's  land)  a  levee  which  obstructs 
her  natural  drains,  and  causes  the  rain  water  to  overflow  her  land ;  ahe  prays  fiv 
damages,  and  that  the  levee  be  removed  at  the  defendant's  expense. 

The  defendant  has  answered  by  a  general  denial;  and  has  further  alleged  that 
what  the  plaintiff  claims  as  a  natural  drain  is  a  pond  surrounded  on  ail  aides 
by  high  land.  That  in  this  pond,  and  between  the  plaintifTs  and  defendant's 
land,  there  is  an  elevation  which  arrests  the  natural  flow  of  the  water,  and  that 
the  plaintiff  has  no  right  to  drain  ponds  and  other  low  places  iu  her  field  serosa 
the  defendant's  land,  particularly  when  they  con  be  more  easily  dnined  at  other 
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points.  She  preys  for  damages,  and  for  a  trial  by  jury.  On  this  issue  the  case  B4)t 
was  tried  before  a  jury,  who  found  for  the  plaintiff  one  hundred  doDars  damages,  jj^'y. 
and  that  the  defendant  be  compelled  to  rerooTO  the  obstmctions.  The  defen- 
dant having  foiled  in  her  application  for  a  new  trial,  judgment  was  rendered 
•gainst  her,  and  she  appealed.  Her  case  has  been  argued  in  writing  in  a  man- 
ner highly  creditable  to  her  counsel  and  satisfactory  to  the  court ;  but  we  are  of 
opinion,  that  nothing  has  been  shown  which  would  justify  our  interference  with 
the  verdict  in  a  case  so  peculiarly  within  the  province  of  the  juiy. 

Previous  to  the  year  1 840,  the  land  of  the  plaintiff  and  of  the  defendant  formed 
but  one  tnct,  and  belonged  to  Antaine  Nizat^  who  cut  through  the  centre 
of  the  pond  mentioned  in  the  pleadings  a  canal,  which  he  extended  through  the 
high  land  beyond  the  defendants  land,  so  as  to  drain  said  pond ;  he  then  cut 
upon  the  land  owned  by  the  plaintiff  the  ditches  which  now  exist,  for  the  pur- 
pose of  draining  it  through  this  canal  over  the  land  now  owned  by  the  defendant 
In  1840,  he  sold  the  land  thus  drained  to  the  defendant,  who  continued  the  same 
system  of  dninage,  and  cut  an  additional  drain  from  a  point  of  the  land  now 
owned  by  the  plaintiff,  to  the  Little  T6che. 

In  1847,  the  defendant,  being  still  largely  indebted  for  the  land  to  her  vendor, 
gave  him  in  payment  that  portion  of  it  which  the  plaintiff  holds.  This  giving  in 
payment  was  made  without  any  reservation  as  to  drainage.  The  destination  of 
the  canal  by  the  former  owner  to  the  drainbg  of  the  entire  tract  is  equal  to  a 
title,  and  as  the  act  of  transfer  of  the  property  is  silent  respecting  that  servitude, 
it  continues  to  exist  in  favor  of  the  plaintiff's  and  against  the  defendant's  land. 
C.  C.  763  and  765.  The  plaintiff,  however,  should  not  render  that  servitude 
more  onerous,  either  by  his  act  or  by  his  omission,  and  the  defendant  has  tha 
light  to  require  tiiat  the  drain  into  the  Littie  T6che  be  kept  open. 

The  judgment  is  affirmed,  with  costs. 


L.  J.  DupRB  et  al.  Executors,  v.  F.  M.  Desmaret. 


The  specolBtiTe  opinioiii  of  phyiiciaiis  derived  from  a  pogi  mortem  examination  are  not,  by 
themaelvei,  fall  proof  of  the  length  of  time  daring  which  a  redhibitory  dieeue  exieted  in 
a  ilave  before  hie  death. 

APPEAL  from  the  District  Court  of  St.  Landry,  Overton^  J.  John  E,  King 
and  jL.  /.  Dupri^  for  plaintiffs.  E.  H.  Martin^  for  defendant.  The  judg- 
ment of  the  court  was  pronounced  by 

RosT,  J.  The  defendant  is  sued  for  the  price  of  several  slaves  purchased  at 
the  probate  sale  of  the  succession  of  the  late  Jacques  JDupri^  among  which  was 
one  named  John  Btdl,  The  payment  of  the  price  of  John  Bull  is  resisted  on 
the  ground  that  before  and  at  the  time  of  the  sale  he  was  affected  with  aredhibi* 
tory  malady,  of  which  he  died,  more  than  a  year  after  the  purchase.  The  case 
was  tried  before  a  jury,  who  found  a  verdict  in  favor  of  the  defendant,  with  fifty 
dollars  damages ;  the  plaintiffs  have  appealed  from  the  judgment  rendered  on 
this  verdict. 

The  counsel  for  the  defendant  asserts  truly,  that  it  is  the  settied  jurisprudence 
of  this  court  to  respect  the  verdicts  of  juries  on  questions  of  fact,  unless  they  are 
dearly  erroneous ;  but  a  verdict  may  be  erroneous  not  only  because  it  is  oon- 
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Duf  Ri  tnu7  to  evidence,  but  also  when  the  evidence  upon  which  it  is  besed  it  insnfli- 
DxsMABST.  cient  in  law  to  make  fuU  proof  of  the  facta  in  relatJon  to  which  it  ia  adduced,  la 
the  case  of  SeaUm  y.  Mtmicipality  Number  2ico,  3d  Ann.  44,  the  juiy  had 
aaaeaged  the  damages  for  the  t>reach  of  a  building  contract  upon  the  speculative 
opinions  of  the  witnesses,  and  their  estimates  of  probable  profits.  We  set  aside 
the  verdict,  on  the  ground  that  evidence  of  that  description  did  not  make  full 
proof  of  the  damages  sustained*  The  witnesses  in  that  case  were  architocta  and 
builders.  It  is  no  disparagement  to  the  healing  art  to  say  that  the  speculative 
opinions  of  the  adept  in  its  mysteries  have  not  greater  certainty  than  those  of 
the  architect  in  matters  connected  with  his  profesaion.  Adopting,  therefive, 
the  same  rule  with  both,  we  consider  that  die  opinions  of  physicians  as  to  the 
duration  of  a  chronic  disease,  the  existence  of  which  has  been  ascertained  by  a 
post  mortem  examination,  are  not,  by  themselves,  full  proof  of  the  length  of  time 
during  which  it  has  existed. 

The  slave,  JoAn  Bull^  died  more  than  fourteen  months  after  the  sale.  Hie 
physicians  who  made  the  past  mortem  examination,  state  that  he  labored  under  a 
disease  of  the  heart  accompanied  by  a  general  dropsy.  They  think  that  this  dis- 
ease was  brought  on  by  dirt  eating.  One  of  the  witoesses  thinks,  and  tfaa  other 
believes,  that  the  disease  must  have  existed  two  years.  One  of  them  saya«  that 
it  was  incurable  when  he  first  saw  the  slave,  about  six  months  after  the  sale. 
This  conjectural  evidence  is  unsustained  by  any  others  the  state  of  fiicta  which 
it  tends  to  establish  is  rendered  extremely  improbable  by  the  testimony  of  many 
inntnesses  who  knew  the  slave,  and  had  him  under  their  charge  during  the  eight 
years  which  preceded  the  sale.  They  all  state  that  he  was  robnsti  and,  to  all 
outward  appearance,  free  from  any  chronic  disease ;  that  he  waa  one  of  the 
stoutest  men  on  the  plantation ;  that  he  had  none  of  the  signs  of  a  dirt  eater,  and 
that  they  do  not  believe  he  was  one.  None  of  the  witoesses  assert  that  the  dis- 
ease of  which  the  slave  died  was  incurable  at  the  time  of  the  sale;  and  the  proof 
of  its  existence  at  that  time  is  not  satisfactory. 

It  is  therefore  ordered,  that  the  judgment  in  this  case  be  reversed,  and  that 
there  be  judgment  in  favor  of  the  plaintiffs  for  the  sum  of  eight  hundred  and 
seventy-five  dollars,  with  interest  at  the  rate  of  eight  per  cent  on  one-half 
thereof,  from  27th  December,  164  8,  and  on  the  other  half  from  the  37th 
December,  1849,  until  paid,  with  costs  in  both  courts. 


'.'''- ^-l-'lii  JVvDuPEB  et  al.  Executors,  v.  William  M.  Prbscott. 

•i^  Inllf^iU^itojfy  action  for  the  price  of  a  ilaye,  the  party  cannot  recorer  nnleii  a  phyaidaa 

if  .  be  caljld  jpaf' within  a  reasonable  time,  altboagh  the  ilaye  may  have  been  afflicted  with  a 

i''  '  *'•  r#dUihitQ^  disease. 


^' 


A  PPEAti  from  the  District  Court  of  St.  Landry,  Overton^  J.  Jchn  E.  Et»g 
^  •  #LfeI-/E^  ^'  ^'  -^ifpre,  for  plaintiffs.  Lewis  and  Porter^  for  defendant.  The 
judgment  of  the  court  was  pronounced  by 
^*"  KosT,  J.  The  plaintiffs  in  this  case  brought  suit  against  the  defendant  to 
recover  the  price  of  the  slave  Ignace^  purchased  at  the  probate  sale  of  the  suc- 
cession of  the  late  Jacques  Dupri,  The  defendent,  as  in  the  case  just  deter- 
minedy  refusea  to  pay,  on  the  ground  that  the  slave  was,  before  and  at  the  timo 


••^F»- 
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of  the  sale,  affected  with  a  redhibitory  disease  of  the  heart  of  kmg  standing,  of       Buprk 
which  he  shortly  afterwards  died.  Prxscott. 

The  first  jury  to  whom  the  case  was  snbmitted,  being  unable  to  agree,  were 
discharged ;  it  was  submitted  to  another  jury,  who  found  a  yerdict  in  favor  of 
llie  defendant.  The  plaintiffs  have  appealed  from  the  judgment  rendered 
thereon. 

The  probate  sale  took  place  on  the  27th  of  December,  1 847 ;  the  witness 
Wootls,  offered  by  the  defendant,  has  testified  that  the  slave  Ignace  was  under 
his  charge,  as  overseer,  from  February,  1848  until  his  death,  in  April  of  the 
eame  year ;  that  his  health,  during  that  time,  was  very  bad  ;  that  he  laid  up 
better  than  half  of  the  time,  and  always  complained  of  his  breast ;  that  he  was 
taken  very  sick  on  Wednesday ;  that  on  the  next  day  a  physician  was  called  in, 
and  that  on  the  following  Saturday  morning,  the  slave  died,  and  was  buried  on 
the  next  day.  Two  days  after  his  burial,  he  was  disintered  and  %.pa8i  mortem 
examination  was  made  by  two  physicians ;  they  state  that  they  ascertained  the 
existence  of  a  chronic  disease  of  the  heart  of  very  k>ng  standing,  and,  also,  that 
tiie  middle  lobe  of  the  right  lung  was  found  in  a  diseased  condition,  almost  dis- 
solved, with  a  good  deal  of  mattor  in  it.  We  understand  them  to  say  further, 
that  the  affection  of  the  lungs  was  the  immediate  cause  of  the  death,  and  that 
it  may  have  been  an  acute  disease  of  very  recent  origin.  They  say  further, 
that  the  pressure  against  the  lungs,  caused  by  the  enlargement  of  the  heart, 
might  have  increased  the  disease  of  those  organs.  This  evidence  suggests  a 
possibility,  but  does  not  prove  a  fact.  There  is  nothing  in  the  record  to  show 
that  the  disease,  which  was  the  immediate  catise  of  the  death,  was  either  pro- 
duced or  increased  by  the  chronic  disease  discovered  to  exist  after  death.  It 
may,  therefore,  be  doubted  whether  on  that  state  of  facts  the  defence  could  be 
sustained.  But  there  is  another  ground  upon  which  it  is  untenable :  in  cases  of 
this  kind,  unless  a  physician  be  caQed  in  within  a  reasonable  time,  the  purchaser 
cannot  recover,  although  the  slave  may  have  been  affected  with  a  redhibitory 
disease.  Kijper^  AdministrcUor,  v.  Nutall  PenisUm^  1  R.  R.  44.  Palmer  v. 
Taylor  et  al.  1  R.  R.  412.     Lyons  v.  Kenner^  2  R.  R.  53. 

The  testimony  of  the  defendant's  overseer  shows  that  although  the  health  of 
the  slave  was  very  bad  for  more  than  two  months  before  his  death,  and  that  he 
always  complained  of  his  breast,  no  physician  was  called  in  to  see  him  until  two 
days  before  his  death.  Under  the  authorities  cited,  the  defence  set  up  cannot  be 
sustained. 

It  is  therefore  ordered,  that  the  judgment  in  this  caae  be  reversed,  and  that 
there  be  judgment  in  &vor  of  the  plaintiffs,  and  against  the  defendant,  for  the 
sum  of  four  hundred  and  twenty-seven  dollars  and  fifty-cents,  with  interest  at 
the  rate  of  eight  per  cent  per  annum  from  the  27th  of  Decemberi 
paid,  and  costs  m  both  courts.  J^^^^ttH^^iuO 


Succession  op  Gustavb  Dbjban.  ^**'**^^68gBi 

,  48    486 
A  married  woman  who  haa  not  renonnced  the  oonmumity  is  preramed  to  be  a  partner  in  the      i  ^   T45| 

oommnnity,  and  ii  not  permitted  to  apply  the  partnerahip  asaets  to  her  individnal  claims,     j    6*^^. 

to  the  prqjadiee  of  the  erediton  of  the  etmmamty.  il^i — ^' 
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SucciMiow  OF  A  PPEAL  from  the  District  Court  of  St.  Landiy,  Overton,  J.  L.  J.  Dupri^ 
IJL  and  J,E.  King,  for  admioistratrix.  £.  H.  Martin,  for 'opponent.  The 
judgment  of  the  court  was  pronounced  by 

Slidcll,  J.  Mrs.  D^tan  is  the  widow  of  the  deceased,  and  the  adminisUra- 
triz  of  his  succession.  She  places  herself  on  the  tableau  of  distribution  as  a 
privileged  creditor  for  paraphernal  moneys  received  by  her  husband,  and  claimed 
superiority  to  her  husband's  vendor  upon  the  proceeds  of  the  probate  sale  of  a 
tract  of  land.  It  is  conceded  that  Dejean  received  during  his  marriage  five 
thousand  one  hundred  and  fifty-eight  dollars  eighty-eight  cents  belonging  to  his 
wife.  The  whole  of  this,  except  a  comparatively  trifling  amountt  was  received 
by  him  prior  to  1648.  In  that  year  he  bought  the  tract  of  land  on  a  credit  of  one, 
'  two  and  three  years.  One  installment  only  has  been  paid.  The  mortgage 
reserved  in  the  deed  of  sale  by  the  vendor  was  not  recorded  until  1849,  after 
Dejean's  death.  ^ 

It  is  obvious  that  the  pretension  of  Mrs.  Dejean  to  apply  the  proceeds  of  the 
probate  sale  of  the  land  to  her  owd  paraphernal  claim,  in  preference  to  the 
unpaid  vendor,  has  no  equitable  basis.  She  attempt^  to  sustain  it  upon  a  rig|o- 
rous  construction  of  the  provisions  of  the  code  regulating  the  inscription  of  mori- 
gages  as  regards  third  persons.  To  what  extent  in  general  the  wife  is  to  be 
considered  a  third  pei-son,  with  reference  to  mortgagees  of  the  husband,  is  a 
question  upon  which  it  is  unnecessary  now  to  express  an  opinion. 

In  the  absence  of  contrary  evidence,  it  is  to  be  presumed,  that  a  commnnity 
of  acquests  and  gains  existed  between  Mrs.^  Dejean  and  the  deceased.  There 
is  no  evidence  of  a  renunciation  or  settlement  of  the  community.  She  stands 
before  us,  therefore,  as  still  a  partner  of  the  community ;  and  as  such  cannot  be 
permitted  to  apply  a  partnership  asset  to  her  individual  claim,  to  the  detriment  of 
a  creditor  of  the  partnership. 

The  judgment  of  the  district  court  is  therefore  affirmed,  with  coals. 
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John  J.*  Gardner  v.  Dosite  Leger. 

The  occuional  cutting  of  wood  on  nncaltivated  land  doe*  not  com titote  luch  a  posieMion 
aa  can  be  the  baiia  of  the  preacription  of  thirty  yearv. 

APPEAL  from  the  District  Court  of  St.  Landry,  Overton,  J.  Swayze,  for 
plaintiff.  E.  H.  Martin,  for  defendant.  W.  B.  Lewis,  for  warrantor. 
The  judgment  of  the  court  was  pronounced  by 

RosT,  J.  This  is  a  petitory  action.  The  defendant  sets  up  as  his  title  a 
donation  from  the  United  States,  based  on  settlement  and  cultivation  before  the 
change  of  government,  and  pleads  the  prescription  of  ten,  fifteen,  and  thirty 
years.    There  was  judgment  in  his  favor,  and  plaintiff  appealed. 

The  plaintiff  had  called  in  warranty  his  vendor,  John  Doyle,  who  appeared 
and  defended  the  suit.  Judgment  was  rendered  against  him  in  favor  of  the 
plaintiff,  for  the  value  of  the  land  adjudged  to  belong  to  the  defendant. 

The  plaintiff  claims  title  under  a  grant  from  the  Spanish  Government  made  in 
1778,  and  the  confirmation  of  the  commissioners  of  the  land  office,  bearing  date 
the  18th  day  of  May,  1811.  There  is  no  dispute  about  the  location  of  the  land ; 
but  the  defendant  has  proved  that  more  than  forty  years  before  the  institution  of 
this  suit,  Robert  Burleigh,  who  was  then  the  owner  of  it,  had  it  surreyed,  and 
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ihat  the  survejor  commenced  the  survey  od  the  back  fine  and  in  the  yard  of  Oardkik 
Johm  LSger,  under  whom  the  defendant  claims  title;  that  Liger  and  his  wife  Lxoaa. 
remonstrated  with  Burleigh^  who  then  agreed  to  adopt  the  line  E  F,  on  the  plat 
in  the  record,  as  his  back  line,  and  accordingly  planted  posts  at  the  oomera  £ 
and  F.  Burleigh  further  directed  his  son  to  respect  that  line  and  not  to  cut 
wood  outside  of  it ;  he  told  LSgetf  at  the  same  time,  that  he  woukl  give  him 
the  land.  The  superficial  quantity  of  land  in  controversy  is  about  twenty-two 
arpents,  which  are  included  between  the  side  lines  of  the  plaintifT,  the  line  £  F 
and  the  back  line,  as  it  should  be  run  according  to  call  of  the  titles. 

Bmieigk  died  without  making  the  donation  of  the  land  to  Liger,  The  tract 
was  inventoried  as  containing  eight  arpents  fi*ont  by  forty  in  depth,  and  on  the 
8th  of  April,  1822,  it  was  sold  with  that  front  and  depth  at  probate  sale  to 
Bap^U  CastUlet  under  whom  the  plaintiff  holds  by  a  regular  chain  of  con- 
veyances. 

In  1822  Leger  had  no  title  to  the  land  which  the  defendant  now  possesses; 
the  act  of  Congress  which  confirmed  the  report  of  the  commissioners  in  favor  of 
his  claim,  was  only  passed  oo  the  3lBt  of  March,  1826.  His  title  being  subse- 
quent in  date  to  that  of  the  plaintiif,  the  latter  must  prevail,  unless  one  of  the 
pleas  of  prescription  set  up  C4m  be  maintained. 

It  is  unnecessary  to  determine  what  eifect  the  parol  agreement  between  Bur^ 
leigk  and  Liger,  as  to  their  division  line,  would  have  if  Burleigh  was  still  the 
owner  of  the  land.  The  purchaser,  after  his  death,  had  no  notice  of  it,  and  his 
rights  cannot,  in  our  opinion,  be  affected  by  it.  The  portioii  of  land  in  contro- 
versy is  wood  land,  the  possession  of  which  followed  the  title  of  Baptule  CaS" 
tilUt  unless  it  was  at  the  time  of  the  sale  in  the  actual  possession  of  Liger. 
Actual  possession  has  not  been  shown.  The  occasional  cutting  of  wood  upon 
uncultivated  land  does  not  constitute  such  a  possession  as  can  be  the  basis  of  the 
prescription  of  thir^  years.  See  McCarty  v.  Fouche,  12  M.  R.  11.  And  there 
is  no  evidence  in  the  record  to  show,  since  1826,  acts  of  possession  upon  which 
the  prescription  of  ten  years  under  the  title  derived  ,from  the  United  States  can 
be  based. 

It  is  conceded  that  the  defendant  is  entitled  to  that  portion  of  the  land  in  con- 
troversy enclosed  in  his  yard. 

It  is  therefore  ordered,  that  the  judgment  in  favor  of  the  defendant  in  this 
case  be  reversed,  and  that  the  plaintiff  recover  from  the  defendant  that  portion 
of  land  marked  in  the  survey  with  the  letters  C  D  E  F,  except  so  much  of  it  as 
is  enclosed  and  forms  part  of  the  yard  of  the  defendant,  with  costs  in  both 
courts.  It  is  further  ordered,  that  the  judgment  in  fkvor  of  the  plaintiff  against 
the  warrantor  be  reversed,  and  the  call  in  warranty  dismissed. 


L.  A.  Webb,  Under-tutor,  &c.,  on  Opposition  of  D.  D,  Wbbb. 

^Where  a  family  meeting  convened  after  the  f econd  marriage  of  the  motiier  of  minor 
children,  recommend  her  bm  tutrix,  it  ii  for  the  ooort  and  not  the  family  meeting  to  pre- 
scribe the  lecarity  to  be  given. 

The  mother  ihoald  be  tnuted  with  the  tutorship  of  her  children  if  it  be  poHible. 

A  woman  who  marries  a  second  time  witbont  the  consent  of  a  family  meeting,  loses  all 
right  to  the  natural  tatorship  of  her  children. 
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Wnrn         i  PPE AL  fimn  dM  Dirtriet  Cbart  oT  St.  Luidiy.     Oeeitom  J.     Swayze 
win.       ^  Moore,  for  appelluiL     Dmpri  and  Xmg,  uid  B.  ^.  LiMiom^  lor  sppolbe. 
The  jadgment  of  tlie  eooit  was  pnMMmiiced  by 

Panroir,  J.  Delia  D.  Wehb  wm  married  to  WUUam  Wikoff.  He  died 
leaving  tfafee  minor  childreii,  die  imae  of  the  mamage*  of  wfaom  die  rarriTiag 
widow  was  cooliniied  as  totris  by  nahire. 

In  Fefamary,  1847,  being  aboat  to  eontiact  a  aeeond  maniagBv  with  Adcljkit 
OarrigueMj  she  preeeoted  a  petitioB  to  oomt  to  oonrene  a  family  meeting  ts 
recommend  that  she  should  be  retained  as  totrix  of  her  minor  childreD.  Ths 
funily  meeting  was  orderedt  bat  did  not  take  placev  and  the  aeoond  isuama^ 
was  solemniaed. 

After  her  marriage  she  applied  again  for  the  oonvocatiMi  of  a  fiunily  meeti^l 
to  recommend  her  ^spointment  as  tutrix  to  her  minor  children ;  and  die  imS^ 
meeting  did  so,  bat  npon  conditions,  which  she  declined  to  accept,  and  the  deckn- 
tions  of  the  fomily  meeting  were  not  then  homologated. 

Lew  A.  Webbf  the  nnder-tntor  of  the  minon,  then  appfied,  representiBg 
theee  facts  to  the  court,  and  asked  that  a  fomily  meeting  might  be  oonTened  tD 
recommend  a  tutor.  The  meeting  was  convened  and  again  offered  to  reeoBH 
mend  the  mother  as  tatriz,  npon  the  conditions  befiMre  proposed,  which  she  agna 
reinsed ;  and  therenpon  the  fomily  meeting  recommended  that  Amos  WiMf  tfas 
grand-fother  of  the  minori,  should  be  appointed  tntiHr. 

The  under-tutor  applied  for  the  homologptioQ  of  the  proceedings  of  die  fomily^ 
meeting,  which  was  opposed  by  the  mother.  She  moreoFor  applied  for  ths 
homoIogatiDn  of  the  proceedings  by  which  she  was  recommended  as  tutm 
upon  conditions,  except  as  to  the  conditions  which  she  pnyed  mi^it  be  rejected 
by  the  court.  The  court  homologated  the  proceedings  rejecting  the  conditions, 
and  appointed  her  tutrix.    The  under-tutor  has  appealed. 

It  has  been  held,  that  die  natural  tutrix  contracting  a  second  marriage  widi- 
out  being  retained  in  the  tutorship  upon  the  recommendation  of  a  fomily  meet- 
ing of  the  minors,  loses  all  right  to  the  same,  and  must  be  appointed  dstive 
tutrix  in  the  same  manner  as  any  other  dadre  tutor,  and  must  comply  widi  al 
the  requisites  of  law.  See  the  case  of  the  Mxmtb  Mossy,  3  R.  R.  393.  Code, 
art.  272,  288.     Code  of  Practice,  950,  951. 

The  first  requisi^  is,  that  the  tutor  should  be  recommended  to  the  oouit  bf 
a  fomily  meeting  of  the  minors.  The  appellee  contends,  that  she  has  been  so 
recommended,  because  the  fomily  meeting  had  no  right  to  prescribe  oonditioni. 
That  is  true ;  but  it  is  clear  to  us  they  did  not  intend  to  recommend  her  except 
upon  the  acceptance  of  those  conditions.  One  of  the  membera  of  the  hnaij 
meeUng,  having  been  examined  as  a  witness,  testifies,  that  he  would  not  have 
consented  to  the  recommendation  without  the  conditions  prescribed  by  them  ibr 
the  security.  The  nearest  relations  of  the  minors  on  two  occasions  formaBf 
convened,  and  acting  under  the  oUigadons  of  their  oath  and  their  duty  to  their 
minor  relatives,  manifested  their  fixed  determination  not  to  recommend  that  the 
mother  should  resume  the  tutorship  unless  she  made  arrangements  preacribed, 
which  they  deemed  necessary  for  the  security  and  productiveness  of  the  minon* 
property,  and  their  welfore.  It  cannot,  therefore,  be  said,  that  there  was  the 
recommendation  required  by  law  to  authorize  her  appointment  as  tutrix. 

Nevertheless,  as  the  family  meeting  acted  in  error  in  prescribing  the  security 
to  be  given  by  the  tutor,  which  alone  belonged  to  the  court,  and  as  the  mother 
should  be  charged  with  the  sacred  trust  of  tutrix  to  her  children  if  it  is  pos- 
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Bible,  we  think  justice  requires,  thaTtfaiB  cause  should  be  remanded  to  couTene  Wbbb 
the  family  meeting  again,  to  recommend  to  the  court  the  most  suitable  person  to  Wbbb. 
be  appointed  tutor,  without  considering  the  security  to  be  given. 

It  is  ordered,  that  the  judgment  of  the  district  court  be  reyersed,  and  that  the 
case  be  remanded  to  the  district  court  for  further  proceedings  according  to  law ; 
and  that  the  appellee  pay  the  cpsts  of  ^hia  i^peal. 


Gborgb  Gardiner  v.  Theodore  C.  Bataillb. 

Where  it  wu  not  neoetiaxy  that  Uie  act  of  oopartnersbip  ihoiild  be  reduced  to  writing,  its 
aroidance  viay  be  eitabliihed  by  parol  proof.  Bach  evidence  no  more  oontradicU  the 
act  than  prdof  of  payment  by  a  witneaa  does  a  promisiory  note. 

APPEAL  from  the  District  Court  of  St,  Landry,  Overlofh  J*  Swayze,  for 
plaintiff.  Dupri  and  Exng%  for  defendant.  The  judgment  of  the  cour^ 
was  pronounced  by 

Host,  J.  We  are  of  opioiont  that  there  is  no  error  in  the  judgment  in 
this  case.  The  award  of  the  amicable  compounder  was  not  objected  to,  because 
it  entirely  disregarded  the  the  contract  of  partnership  between  the  parties,  and 
allowed  the  plaintiff  the  yolue  of  his  services,  and  the  hire  of  his  slaves  and 
teams ;  the  grounds  upon  which  it  was  set  aside  were  purely  matters  of  form ; 
no  exception  was  taken  to  the  action  of  the  plaintiff  on  the  quantwn  mendt ;  and  it 
is  proved  that  after  the  rendition  of  the  award  the  plaintiff  left  the  plantation,  and 
the  defendant  has  had  the  benefit  of  it  so  far  as  it  was  in  his  &vor.  These  facts 
lead  strongly  to  the  conclusion  that,  by  consent  of  parties,  the  contract  of  part- 
nership was  cancelled.  A  bill  of  exceptions  was  taken  to  the  testimony  of  a 
witness  who  proves  that  fact,  on  the  ground  that  parol  evidence  could  not  be 
admitted  to  contradict  the  written  contract  of  the  parties. 

The  land  and  slaves  remained  the  property  of  the  individual  partners.  There 
were  no  immovables  in  the  partnership  stock ;  it  was,  therefore,  not  necessaiy 
that  the  contract  of  partnership  should  be  reduced  to  writing.  C.  C.  2807.  If 
the  partnership  could  have  been  established  by  parol  it  is  not  easily  perceived 
why  it  could  not  be  avoided  in  the  same  manner.  Such  evidence  no  more  con- 
tradicts the  act  than  proof  of  payment  by  a  witness  contradicts  a  promissoiy 
note.    We  are  satisfied  that  the  fact  is  as  stated  by  the  witness. 

On  the  merits,  the  judge  has  applied  the  testimony  to  the  claims  of  the  plain- 
tiff, with  his  usual  accuracy,  and  left  nothing  fat  us  to  do  but  to  affirm  his 
judgment. 

Judgment  is  affirmed,  with  costs. 


LomsB  Thibodbaxtx  v.  Lbon  Thibodbaux  et  al.,  Tutors. 

A  special  antharisatkm  is  not  neceasaxy  to  enable  a  tator  to  bring  snit  againit  the  ibnner 
tator  of  minor  children,  for  a  lettlement  of  the  acooont  of  that  tator*!  adminiatration. 

The  regularity  of  a  tator^i  appointment  cannot  be  inquired  into  on  an  injunction  taken  oat 
against  an  execution  on  a  Jadgment  obtained  by  him. 


598  SUPREME  COURT  OF  LOUISIANA, 

TuiBonsAUX    Ab  it^nction  eanaot  be  taken  oat  tgrniBet  mi  ezecQtioa  «pon  greonda  of  wluidi  the  peity 

Thibodbaitx        ^^^*  apprwed  before  tbe  judgment  wm  rendered. 

A  widow  who  bai  had  the  community  property  held  in  common  between  her  and  her 
deceaaed  hoaband  a4Jo<iicated  to  her  at  its  appraised  valae,  beoomei  indebted  to  her  minor 
children  for  their  reapectiTe  aharea,  and  cannot  refnae  to  j^ay  the  amount  to  their  tntor, 
vpon  the  groand  that  ahe  ia  entitled  to  tiie  oaafitict  of  the  oommnni^  proper^  uider  te 
act  of  S5th  of  If  arch,  1844. 

APPEAL  from  the  District  Court  of  St  Landry,  Cherton^  J.  B.  F.  LinUm, 
for  plaintiff.  E.  H.  Martin^  for  defendants.  The  judgment  of  the  cooit 
'  was  pronounced  bj 

Preston,  J.  The  phuntiff  is  the  Burviving  wife  of  Urhain  Lafyergne^  who 
died  in  the  year  1643.  The  defendant  Is  the  tutor  of  their  children,  Syphtmt^ 
and  Urhain  Lavergne.  The  deceased  left  an  estate  in  community  with  hit 
widow,  which,  being  the  common  property  of  her  and  her  children,  w^as,  under 
article  338  of  the  Civil  Code,  adjudicated  to  her  on  the  14th  March,  1843,  at  the 
sum  of  S3285,  its  appraised  value. 

On  the  17th  of  May,  1848,  the  mother  was  deprived,  by  judgment,  of  the 
tutrixship  of  her  children,  for  sufficient  legal  reasons.  Lion  ThihadUaux^  the 
defendant,  was  appointed  their  tutor,  and  brought  suit  against  the  plahitiflr  fer  an 
accountof  her  administration  as  tutrix,  and  had  the  balance  in  favor  of  the  minon 
established  at  3903  68,  by  a  judgment  rendered  by  consent  on  the  19Ch  d" 
August,  1848,  and  has  issued  execution  on  the  judgment. 

The  plaintiflr,  LouUe  T%ihodeaux^  has  instituted  this  suit  to  enjoin  tiie  execu- 
tion of  the  judgment.  She  alleges  that  Lio%  Tkihodeaux  is  not  tatm-  of  the 
minors,  the  family  meeting  by  which  he  was  recommended  not  having  been 
composed  of  the  nearest  relations  of  die  minors.  She  further  assumes  that  the 
suit,  in  which  judgment  was  rendered  against  her,  wasam^ybr  a  partition;  and 
alleges  that  die  tutor  of  the  minors  had  no  right  to  institute  that  suitt  because 
not  authorized  by  the  judge,  on  the  advice  of  a  &mily  meeting.  She  further 
alleges,  that  she  is  entitled  to  one-half  of  the  estate  of  her  deceased  husband  m 
her  own  right,  and  the  usufruct  of  the  other  half  during  life  or  her  widowhood ; 
and  in  support  of  the  last  claim,  invokes  the  act  of  the  General  AssemUy 
approved  the  25th  March,  1844,  relative  to  comnranity  property. 

1.  The  Code,  art  1235,  indeed  provides  that  a  tutor  must  be  specially  autho- 
rized to  institute  a  suit  for  a  partition.  But  the  suit  instituted  by  the  tntor,  tbe 
execution  in  which  suit  is  now  enjoined,  was  not  a  suit  for  a  partition,  but  lor 
an  account  from  a  former  tutor,  and  the  judgment  is  for  the  balance  of  the 
account. 

2.  If  there  was  tiie  irregularity  alleged  in  tiie  appointment  of  the  tutor  of  the 
minors,  it  cannot  be  attacked  in  a  suit  for  an  injunction  against  the  execution  of  a 
judgment  rendered  in  favor  of  the  minors  against  the  plaintiff.  The  appointment 
should  have  been  annulled  in  a  formal  suit  instituted  for  that  purpose.  Nor  can 
the  phuntiff  enjoin  the  judgment  rendered  in  favor  of  the  tutor  against  her,  aO 
the  grounds  alleged  by  her  having  ousted  and  being  known  to  her  when  ahe 
confessed  the  judgment  against  her.  5  L.  R.  442.  2  lb.  181.  8  N.  S.  513.  She 
could  not  even  have  appealed  from  tiie  judgment  rendered  upon  her  confession, 
and  pardy  executed  by  voluntary  payment,  as  appears  in  evidence.  C.  P.  567. 
14  L.  K.  523. 

3.  The  ground  chiefly  relied  upon  by  the  plaintiff  in  suppr^rt  of  her  injunc- 
tion that,  notwithstanding  the  adjudication  to  her  of  ber  children's  interest  in 
their  common  property  it  remained  undivided  between  them,  is  untenable.  By 
the  adjudication,  the  common  became  the  separate  property  of  the  oiother  of 
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the  minors,  and  she  owed  them  the  price  io  proportion  to  their  interest  in  the  Thibodeaux 
property.  Nor  can  she,  as  contended,  renounce  the  adjudication  made  to  her,  THiBODUkUx. 
the  more  especiany  as  she  has  aUenated  part  of  the  property  adjudicated  to  her, 
and  the  tutor  of  the  minors  has  also  acted  upon  the  adjudication  by  suing  for 
and  obtaining  an  account  of  the  price.  For  the  balance  of  the  price,  after  liqui- 
dating the  community  and  the  accounts  of  the  minors,  he  has  obtained  judg- 
ment against  the  mother. 

As  Substantially  decided  by  this  court  in  the  case  of  Mills  v.  Falvey,  —  Ann. 
— ,  the  new  tutor  was  entitled  to  execution  if  the  balance  of  the  account  was  not 
paid,  and  especially  as  he  gavo  security  as  required  by  law  for  the  fiiithful  adminis- 
tration of  the  minors*  propei-ty  as  their  tutor. 

The  act  of  1844,  giving  the  surviving  spouse  during  life,  or  while  unmarried, 
the  usufruct  of  the  community  of  acquests  is  inapplicable  to  this  case,  having 
been  enacted  subsequently  to  the  opening  of  the  succession  of  the  deceased 
husband  and  father  of  the  parties. 

It  is  therefore  decreed,  that  the  judgment  of  the  district  court  be  affirmed, 
with  costs. 


Francois  Hbbert  v.  Ambrose  Lacour,  Administrator. 

Where  a  party,  being  preient  at  the  taking  of  an  inventory,  acknowledged  that  he  had  fttndi 
of  the  deceased  in  hii  posieision,  bot  refnied  to  state  the  amoant,  afterwards  brings  sait 
for  a  debt  which  he  alleges  to  be  dae  to  him  from  the  snccession,  he  will  be  non-saited  unless 
he  shows  the  amoant  of  fands  he  had  belonging  to  the  saccession ;  and,  in  snch  a  case,  the 
defendant  is  not  bonnd  to  propound  interrogatories  to  the  plaintiff. 

The  prescription  of  one  year,  C.  C.  3499,  applies  to  claims  for  board  in  private  bouses. 

APP£AL  fh)m  the  District  Court  of  St.  Landiy,  Overton^  J.    Lewis  and 
Porter^  for  plaintiff.    Morse  and  Nicholsi  for  defendant.    The  judgment  of 
the  court  was  pronounced  bj 

KosT,  J.  This  suit  is  for  the  same  cause  of  action  as  that  between  the  same 
parties,  decided  by  us  and  reported  in  Ist  Ann.  229.  In  that  case  there  was  a 
judgment  as  of  non-suit  against  the  plaintiff,  because  after  having  acknowledged 
to  the  officer  who  made  the  inventory  of  the  succession  which  he  sues,  that  he 
bad  in  his  possession  moneys  belonging  to  the  deceased,  he  refused  to  declare 
the  amount  or  to  render  any  account  of  it;  thus  depriving  us  of  the  means  of 
ascertaining  the  truth  and  reality  of  his  claim. 

Without  making  any  disclosure,  he  has  renewed  the  action  against  the  suc- 
cession. A  judgment  of  non-suit  has  been  rendered  sgainst  him,  and  he  ha« 
appealed. 

There  is  nothing  in  the  record  to  induce  us  to  change  our  former  opinion. 
The  deceased  lived  with  the  plaintifTat  the  time  of  her  death ;  this  circumstance 
corroborates  his  statement.  He  urges  that  the  defendant  should  have  pro- 
pounded interrogatories  to  him,  and  trusted  to  his  conscience.  The  course  he 
faas  pursued  authorized  the  defendant  to  believe  that  this  mode  of  proceeding 
iirould  have  been  attended  with  danger;  and  unless  he  believed  that  the  plaintiff 
had  a  conscience,  he  cannot  be  blamed  for  not  appealing  to  it. 
'  It  is  urged  that  the  parish  judge  who  testified  to  the  declaration  of  the  plain- 
tiff misunderstood  him,  and  that  he  said,  or  meant  to  say,  that  he  had  a  note  of 
George  Peiry  in  favor  of  the  deceased  for  sixty  dollars. 
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La^ocj 


Tbe  et^idenee  cf  Pe/ry  doc^ 
•hows  that  beaides  mooej,  tbe 
which  be  cooeealed  at  tbe  taking  oi  tba 

It  it  orged,  that  if  tbe  eocvt  petait  i 
reeover  what  it  alleged  to  be  joiKljr  fail  dve.    Tlw 
ia,  that  the  ways  of  tbe  tneagreeaor  are  hard,  aad  that  if  a 
not  eome  into  courts  of  jostice  with  daan  banda, 
tbe  eoaseqoencea  of  lua  miacoodacL 

We  hare  deeoned  it  auuiitiaaaij  to  noCiee  tbe 
prevent  fortber  litigBtion  to  atate,  tbatarticlB  3499  of  tbe  C  C 
preacriptioo  of  one  year  againat  nm^keepua  and  ocbeni  baa  been  appben  by  ■§ 
to  ckf  ma  for  board  in  private  bonaeo. 

Tbe  jodgment  is  affirmed,  wilb 


MiM^*^^^"*^**  »«i^»i^i»V^^^^<^»^W  ^^^»^^»»«^^»»  ^^OXX^XX^MM^W^I^^ 


Hbrmakcb  Chachbrb.  Wife  of  Simo,  v.  Hart  Gakbnxr. 


A  Buurried  woaiaa  is  inooapetent  to  enter  into  a  oontrsct  wilb  ber  hoshswd,  by  wbicb  dbe 
receirei,  in  payment  o£  a  judgment  dae  to  her  for  ber  peraphemal  pioyeitj,  an 
of  a  ftore  and  book  aoooonts,  obligating  benelf  to  pay  the  pwdiase  money  dne, 
oontinne  the  business  of  tbe  store  in  ber  bnsband's  name,  dirongb  falm  as  ba 


APPEAL  from  &e  District  Court  of  St.  Landry.     Overttm^  J.    LinUm  and 
Martcl,  for  plaintiff.    Dupri  and  King^  for  defendant.     Lewis  nad  PtfrUr^ 
for  interrenor.    The  judgment  of  the  court  was  pronounced  by 

8lidell«  J.  The  defendant  was  the  debtor  of  X>.  C  SUtig;  and  the  can- 
troreny  presented  in  this  cause  is,  whether  she  ahaU  pay  the  debt  to  Mrt. 
SiUign  who  cbiims  under  an  assignment  of  the  debt  made  to  her  by  her  huafaaad, 
or  to  Hinckly^  a  judgment  creditor  of  SUUgf  who  has  seized  the  debt  under 
execution  and  gamisheed  Mary  Gardner, 

The  assignment  by  SUUg  to  his  wife  was  made  under  the  following  circum- 
stances. She  held  a  judgment  against  him  for  paraphernal  claims,  on  wbi^ 
there  was  a  balance  due  of  91003.  To  aatisfy  this  judgment  he  tranalerred  to 
her,  by  notarial  act,  a  stock  of  merchandize  and  the  book  accounts  of  bis  atore  or 
mercantile  house;  the  consideration  of  the  sale  also  being  an  agreement  by  her 
to  pay  **the  balance  of  purchase  money  (or  privileged  debts)  due  on  the  afoie- 
said  merchandize,  amounting  to  93000,  as  said  vendor  deckires."  These  debts 
are  not  enumerated.  By  the  same  deed,  the  wife  constitutes  her  huaband  her 
agont  for  the  sale  of  the  merchandize  and  tbe  coUection  of  the  acconnta.  It 
was  also  declared  to  be  the  intention  of  the  wife,  to  continue  the  atore  or  noer- 
cantile  house  for  her  own  benefit,  under  the  name  or  title  it  had  heielofore 
borne,  namely,  that  of  JD.  C  SiUigt  her  husband.  At  the  time  of  this  trmaa- 
fer  Sitiig  was  insolvent. 

Hinckly  charged,  that  this  assignment  was  simulated,  fraudulent  and  iDflgnl. 
The  jury  found  a  verdict  declaring  the  asaignment  invalid,  and  the  diatrict  judge 
refused  a  new  trial. 
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We  think  there  was  no  error  in  this  finding.  The  wife  was  incompetent  to 
enter  into  such  a  conti'act  with  her  husband ;  and  the  instrument,  moreoTer, 
bears  on  its  face  indicia  of  bad  faith.  See  the  case  of  Spurlock  ▼.  Mainers^  Ist 
Ann.  302. 

Nor  do  we  find  an  j  error  in  so  much  of  the  verdict  as  recognizes  the  assign- 
ment to  JifincArZy  of  the  judgment  recovered  by  Gordon  against  Sittig.  It  is 
not  pretended  that  Sittig  has  paid  Gordon,  nor  that  Gordon  has  made  any  other 
assignment  of  the  claims. 

It  is  said,  that  the  debt  in  controversy  is  due,  not  to  Sittig  but  to  a  commercial 
firm  which  carried  on  business  in  Sittig*8  name,  and  in  which  one  Choutte  was 
a  partner  in  commendam.  The  plaintiff,  however,  in  denying  the  sole  owner- 
ship of  Sittig,  IS  contradicted  by  her  own  acts  and  acknowledgment. 

The  judgment  of  the  district  court  is  therefore  affirmed,  with  ^sts. 


601 

Chachire 

V. 

Gardrkr. 


John  F..  Morrough,  Administrator,  v.  Johnson  Moss. 

A  ocmfirmation  by  act  of  CongreH  is  a  title  upon  which  the  daimant  can  maintain  a  petitory 
action. 

APPEAL  from  the  District  Court  of  Calcasieu,  Overton,  J.  Swayze  and 
Moore,  for  plaintiff.  B.  F,  Linton,  for  defendant.  The  judgment  of  the 
<Murt  was  pronounced  by 

RosT,  J.  The '  plaintiff,  acting  as  administrator  of  the  succession  of  Isaac 
Foster,  deceased,  claims  from  the  defendant  the  last  installment  due  on  a  tract 
of  land  purchased  by  the  said  defendant  at  the  probate  sale  of  the  said  succes- 
sion. The  defence  is,  that  the  land  purchased  was  one  of  the  Rio  Hondo  land 
claims  which,  under  the  act  of  Congress  passed  in  reference  to  them,  were  to 
be  located  exclusively  on  the  west  side  of  the  Calcasieu  river,  and  that  the  claim 
sold  to  the  defendant  was  in  part  located  on  the  east  side  of  that  river,  by  reason 
whereof  the  defendant  is  entitled  to  a  diminution  of  the  price. 

The  defendant  further  alleges,  in  a  supplemental  answer,  that  his  vendor  had 
DO  title  to  the  land;  that  the  claim  has  never  been  located  in  the  manner 
required  by  law ;  and  that  the  commissioner  of  the  general  land  office  cannot  issue 
a  patent  certificate  for  it.  He  prays  for  five  hundred  dollars  damages.  There 
was  judgment  in  favor  of  the  plaintiff  for  the  sum  claimed,  and  the  defendant 
appealed. 

The  proch  verbal  of  the  sale  describes  the  tract  of  land  as  containing  about 
BIX  hundred  acres,  and  as  being  situated  on  the  west  side  of  the  Calcasieu  river. 
It  is  in  evidence  that  the  title  of  Foster  to  the  land  is  based  on  a  Rio  Hondo 
claim,  which  was  confirmed  to  the  extent  of  six  hundred  and  forty  acres  by  act 
of  Congress  approved  on  the  twenty-fourth  of  May,  1B28.  The  defendant  has 
further  adduced  a  certificate  of  the  register  of  the  land  office,  stating  that  the 
plat  of  the  township  in  which  this  claim  is  situated,  represents  it  as  including  lots 
four  and  five  of  section  ten  on  the  east  side  of  Calcasieu  river ;  but  the  plat  itself 
18  not  in  evidence,  and  we  have  no  means  of  ascertaining  whether  the  extent  of 
lots  four  and  five  is  sufficient  to  entitle  the  defendant  to  a  diminution  of  the  price, 
under  article  2470  of  the  code ;  but  besides,  the  defendant  alleges  in  his  answer, 
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MoRRoooH  that  the  survey  is  illegal,  and  that  no  patent  certificate  has  issaed.  There  is, 
Mou.  therefore,  nothiog  definite  or  binding  upon  him  in  the  location  of  which  he  com- 
plains, and  the  errors  of  the  survey,  if  any  exist,  can  still  be  corrected. 

The  confirmation  by  act  of  Congress,  is  a  title  upon  which  the  defendant  can 
maintain  a  petitory  action. 

It  has  been  urged,  in  argument,  that  the  order  of  the  judge  for  the  probate 
sale  is  not  shown.  This  ground  is  not  found  in  the  answer.  The  defendant, 
on  the  contrary,  expressly  admits  the  purchase  as  aUeged  in  the  petition.  This 
admission  is  sufiScient  to  bind  him. 

The  judgment  is  affirmed,  with  costs. 


Daniel  Lyons  v.  Lemuel  Andrews. 

Where  the  record  of  appeal  ii  complete,  with  the  exception  of  the  eTidence  which  had  be«n 
kwt,  M  that  the  clerk  could  not  lend  it  op  with  the  record,  and  the  Ums  ia  in  no  aftanner 
attribatable  to  the  appellant,  the  canae  will  be  remanded. 

APP£AL  from  the  District  Court  of  St.  Liandry,  Overton^  J.  E.  M.  Martin^ 
for  plaintiff.  Lem»  and  Porter^  for  defendant.  The  judgment  of  the 
court  was  pronounced  by 

RosT,  J.  The  plaintiff,  who  was  under-tutor  of  the  children  of  the  defen- 
dant, instituted  this  proceeding  to  have  the  said  defendant  remored  &oin  the 
tutorship,  on  the  ground  that  he  was  unfaithful  in  the  administration  of  the  tutor- 
ship, and  of  notoriously  bad  conduct.  The  petition  was  served  at  die  defen- 
dant's domicil,  during  his  absence;  he  foiled  to  answer,  and  a  judgment  by 
default  was  taken.  After  the  legal  delays,  the  plaintiff  appears  to  have  adduced 
evidence  in  support  of  his  allegations,  and  a  judgment  was  rendered  removing 
the  defendant  from  the  tutorship.    This  appeal  is  taken  from  that  judgment. 

The  clerk  of  the  district  court  has  certified  ihat  the  transcript  contains  a  tme 
and  correct  copy  of  the  proceedings,  with  the  exception  of  the  evidence  adduced 
by  the  plaintiff,  which  is  lost  or  mislaid.  The  appellant  asks  that  the  case  be 
remanded  to  supply  this  deficiency,  for  which  he  alleges  he  is  in  no  manner 
responsible. 

It  is  urged,  that  to  entitle  himself  to  the  relief  he  asks,  the  appellant  ahonU 
have  called  upon  the  district  judge,  contradictorily  with  the  opposite  party,  to 
supply  the  lost  evidence  by  a  statement  of  it.  This  wouk)  have  been  the  most 
regular  course,  but  it  was  probably  not  the  fault  of  the  defendant  that  it  was  not 
resorted  to. 

Upon  charges  the  most  vague  and  indefinite  he  has  been  removed  from  the 
tutorship,  and  deprived  of  the  custody  of  his  children  during  his  absence,  and« 
as  it  seems,  without  his  knowledge.  For  the  sake  of  the  children*  and  of 
humanity,  I  think  we  ought  to  give  him  the  opportunity  of  being  heard,  espe- 
cially as  it  can  cause  no  injury  to  the  appellee,  either  in  his  individual  or  lida- 
ciary  capacity.  We  think  justice  requires  that  the  cause  be  remanded  for  a 
new  trial. 

It  is  therefore  ordered,  that  the  judgment  in  this  case  be  reversed,  and  die 
case  remanded  for  further  proceedings  according  to  law ;  the  a^ieUee  paying  the 
costs  of  this  appeal. 
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Slidelx*,  J.  dissenting.  I  am  not  prepared  to  relieve  the  appellant  under  the  Ljohm 
circumstances.  The  testimony  taken  in  writing,  having  been  lost  or  mislaid,  Akdkbws. 
the  defendant,  it  seems  to  me,  should  have  called  apon  the  district  judge,  con- 
tradictorily with  the  opposite  party,  to  supply  the  lost  evidence  by  a  statement 
of  it.  If  the  judge  was  unable  to  make  a  statement,  or  if  he  having  made  a 
statement,  this  court,  upon  a  proper  showing,  should  find  any  reason  to  suppose 
that  the  statement  was  defective,  there  would  then  have  been  presented  a  case 
for  the  equitable  interference  of  the  court  by  opening  the  judgment,  and 
reoumding  the  cause  for  a  new  trial. 


Benjamin  F.  Linton  o.  Catharine  Harman. 

The  role  which  sospendfl  preicriptioni  doring  mioorityt  ui  exdofively  for  the  benefit  of 
minon,  and  does  not  prevent  them  from  pleading  preicription  ageinit  penonf  of  age. 

The  only  debts  for  which  Ihe  preecription  which  haa  commenced  to  ran  ia  anspended  by  the 
death  of  the  debtor,  are  thoae  dne  to  the  beneficiary  heira. 

The  actiona  of  attorneys  at  law  for  their  feea  ia  preacribed  by  three  years.' 

APPEAL  from  the  District  Court  of  St.  Landry.  Overton,  J.  B.  F.  Lin- 
ton, per  se.  E.  H.  Martin,  for  defendant.  The  judgment  of  the  court 
was  pronounced  by 

RosT,  J.  The  plainttif,  who  is  an  attorney  at  law,  sues  the  defendant  for 
professional  services  rendered  to  Engene  Richard,  her  late  husband,  during 
marriage,  on  the  ground  that  all  the  property  of  the  community  has  been 
adjudged  to  her  by  a  decree  of  court,  at  the  price  of  appraisement,  and  that 
she  has  thereby  become  liable  for  the  community  debts. 

The  defendant  pleaded  the  prescription  of  three  years  under  art.  3503  of  the 
Code.     There  was  judgment  in  her  fiivor,  and  the  plaintiff  appealed. 

It  is  not  denied,  that  more  than  three  yean  elapsed  between  the  rendition  ef 
the  service  for  which  the  plaintiff  claims  compensation  and  the  institution  of 
this  suit.  But  the  plaintiff  shows,  that  three  years  had  not  expired  from  the 
term  of  the  rendition  of  the  service  to  the  death  of  Eugent  Richard,  and  makes 
tha  fbllowing  points:  1st.  That  the  plea  of  prescription  being  a  personal  one, 
it  is  not  competent  for  the  widow  or  heirs  to  set  it  up.  2d.  That  prescription 
beiug  suspended  against  minors,  it  is  also  suspended  when  invoked  in  their  favor 
in  cases  like  the  present. 

These  grounds  are  not  tenable.  The  action  of  attorneys  for  their  fees,  no 
matter  against  whom  instituted,  is  prescribed  by  three  years.  The  only  debts 
for  which  the  prescription  which  has  commenced  to  i*un  in  favor  of  the  debtor, 
la  suspended  by  his  death,  Are  the  debts  due  to  the  beneficiaty  heirs.  Art. 
3492,  C.  C. 

The  rule  which  suspends  prescription  during  minority,  is  made  exclusively 
lor  the  advantage  of  minors,  and  was  not  intended  to  deprive  them  of  the  rights 
secured  by  law  to  persons  of  age.  Moreover,  there  are  no  minors  in  this  con- 
troversy. 

Notwithstanding  the  equity  of  the  plaintiff's  case,  it  is  not  in  our  power  to 
relieve  him. 

Judgment  affirmed,  with  costs. 
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Mechanics  and  Traders*  Bank  v.  J.  H«  Gordon  et  a1. 

Where  a  iteamboftt  ti  in  the  habit  of  charging  freight  for  carrying  remittancei  of  mooey, 
if  a  package  containing  money  be  handed  to  the  captain  without  informing  him  of  its  co«i- 
tents,  there  being  no  charge  for  freight,  the  owneri  of  the  reaael  are  not  liable  for  the 
money  in  cage  of  iti  loii.    The  captain  is  respopiible  ai  depositary  merely.    C.  C.  2S08. 


APPEAL  from  the  District  Court  of  St.  Landry,  Overton^  J, 
C.  L.  Swayztn  for  the  plain tiflf,  contended  :  The  defence  set  up  by  defeo- 
dant,  that  he  was  forbidden  by  the  laws  of  the  United  States  from  carrying  and 
deUvering  letters  on  board  his  boat,  cannot  avail  him,  because,  1st,  it  was  not 
such  a  pHckage  as  is  usually  sent  by  mail. '  2d.  Because  having  promised  to 
deliver  the  package,  he  was  bound  to  do  it,  for  he  knew  that  the  business  way 
committed  to  him  with  that  expectation.  Dr.  Paley  says,  in  his  Treatise  on 
Moral  Phitosophy :  •'  Whoever  undertakes  another  man's  business  makes  it  his 
own ;  that  is,  promises  to  empfey  upon  it  the  same  care,  attention,  and  diligence 
that  he  wonid  do  if  actually  his  own«  for  he  knows  that  the  business  ia  com- 
mitted to  him  with  that  expectation,  and  be  promises  no  more  than  this.'' 
Paley,  b.  3,  p.  1,  ch.  13. 

3d.  He  was  in  the  habit  of  taking  letters  on  board  his  boat  and  delivering  them  to 
different  persons ;  this  is  abundantly  shown  by  the  testimony  on  the  record.  He 
cannot  profit  by  his  own  wrong.  Why  should  this  package  be  made  an  excep- 
tion to  his  habit  and  rule  ?  Because  it  contained  money.  That  is  the  strongest 
reason  why  it  should  not. 

It  is  discretionary  with  the  bailee  to  accept  or  not  accept  the  trust ;  but  once 
he  has  accepted  it,  by  the  very  act  of  acceptation,  he  contracts  towards  the  bailor 
the  obligation  of  executing  the  trust,  and  if  he  does  not  do  so  he  renders  him- 
self responsible  in  damages  for  the  consequences.  Pothier,  vols.  3  and  5,  art. 
l,No.  38. 

Although  mandate  is  a  contract  which  concerns  only  the  interest  of  the  bailor, 
one  in  which  the  bailee  interposes  but  to  confer  pleasure  in  the  bailor  without 
having  any  interest  in  that  which  forms  the  object  of  it,  still  he  is  bound  to  dis- 
charge the  trust  strictly,  not  only  in  good  faitlt,  but  with  all  the  care  or  dexterity 
which  may  be  necessary  in  the  discharge  of  the  trust;  he  is  liable  for  the  oon- 
sequence  of  eiTors  aod  for  the  slightest  neglect,  levUtima  culpa.  The  rule 
governing  such  cases  is  this,  that  where  the  objecs  of  the  contract  is  of  a  nature 
to  require  the  greatest  care  and  attention,  the  bailee  is  bound  to  observe  or 
bestow  them,  and  in  such  cases,  he  is  liable  for  the  slightest  neglect,  Uviuima 
adpa.  When,  ou  thepontracy,  the  affair  is  of  a  nature  to  demand  but  ordiuaiy 
care,  it  suffices  that  the  bailee  should  observe  or  bestow  but  ordinary  care,  and 
he  is  liable  but  for  slight  neglect  or  fault.    3  Pothier,  p.  124,  125,  Nos.  46  to  50. 

The  attorney  is  responsible  not  only  for  unfaithfulness  in  his  management, 
but  also  for  his  fault  or  neglect;  nevertheless  the  responsibility  with  respect  to 
faults  is  enforced  less  rigorously  against  the  mandatory  acting  gratuitously,  than 
against  him  who  receives  a  reward.  L.  C.  2972,  2*277.  6  Toullier,  p.  300, 
No.  288;  p.  301,  302,  303.  11  TouUier,  p.  46.  Napoleon  Code,  p.  383,  art. 
1991,  1992. 

Circumstances  may  occur  that  would  justify  a  court  in  enforcing  damages 
with  much  rigor.  The  remark  in  article  2972  of  the  Civil  Code  amounts  tx>  nothing. 
It  is  but  a  suggestion  merely  directoiy  and  to  be  varied  and  governed  by  the 
particular  circumstances  of  each  case.  Napoleon  Code,  p.  287,  art.  1374  ;  p. 
383,  art.  1992.  The  correct  rule  is  laid  down  in  3  Pothier.  p.  124, 125,  No.  46  to 
50.  But  Pothier  lays  down  another  rule :  he  says,  that  it  is  of  the  essence  of 
the  contract  of  mandate  that  it  should  be  gratuitous,  that  is,  that  the  bailor 
should  undertake  the  trust  as  an  act  of  friendship  to  the  bailee,  and  that  the 
bailee  should  not  oblige  himself  to  pay  money  as  a  consideration  or  price  of  the 
discharge  of  the  trust.     3  Pothier,  p.  119,  art.  3,  No.  22.     10  L.  R.  503. 

The  general  principle  of  the  civil  law  is,  that  though  a  mandatoiy  is  at  liberty 
to  reject  a  mandate,  yet  if  he  chooses  to  accept  it,  he  is  bound  to  perform  it 
according  to  his  engagement.    Story  on  Bailments,  117,  123,125.     Jones  on 
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Bailments,  57.     2  ^yniond'^  Rep.  907.     2  Johnson's  Rep.  92.    Pothier,  Con-  Mechanics  A 
trat  de  Maodat.     1  Boroat.     Merlin  Repertoire  MandaL     Pardessos,  Droit   'Traders' 
CommuD.    Brown's  Civil  Law,  note,  73*     2  Kent,  443,  443.    5  Tenn.  Rep.        ^^"' 
143.     Joore  ▼.  Deas,  4  Johnson,  84.  Goanoir. 

Receiving  a  letter  to  deliver,  or  money  to  pay,  or  a  note  by  a  bank  to  collect, 
and  by  negligence  omitting  to  perform  the  trust,  the  mandatory,  though  acting 

^ntuitouely,  becomes  responsible  for  damages  resulting  from  his  negligence, 
he  delivery  and  receipt  of  the  letter,  money  or  note,  creates  a  sufficient  con- 
sideration to  support  the  contract,  and  is  a  part  execution  of  it.  Dumford  v. 
Patterson  et  al.  7  M.  R.,  O.  S.  460  to  464.  ShelUheer  v.  Olyn,  2  Mees  6c 
Webb,  145.     2  Kent,  570. 

A  merchant  is  responsible  for  the  loss  of  money  collected  by  his  clerk  for  one 
of  his  customers,  if  lost  through  the  fault  or  negligence  of  the  clerk.  Wees  v. 
MeMicken,  7  M.  R.,  O.  S.  54. 

Carriers  are  subject,  with  respect  to  the  safekeeping  and  preservation  of  the 
things  entrusted  to  them,  to  the  same  obligations  and  duties  which  are  imposed 
on  tavern  keepers  in  the  title  of  deposit  and  sequestration.  C.  C.  2722.  They 
^Tfi  answerable  not  only  for  what  they  have  actually  received  in  their  vessel  or 
vehicle,  but  also  for  what  hab  been  delivered  to  them  at  the  port  or  place  of 
deposit,  to  be  placed  in  the  vessel  or  carriage.  C.  C.  2727,  2296,  2297,  2299. 
9  L.  R.  33.  C.  N.  1783.  Carriers  and  watermen  may  be  liable  for  the  loss 
or  damage  of  the  |;hings  entrusted  to  their  care,  unless  they  can  prove  that  such 
loss  or  damage  has  been  occasioned  by  accidental  and  uncontrollable  events. 
Abbott  on  Shipping,  277.  Boulay,  Patis.  tome  I.  C.  N.  1784.  C.  C.  2725. 
1  L.  R.  349.     11  L.  R.  206.     2  Peters,  150. 

The  defence  which  the  defendants  set  up,  that  the  service  to  be  rendered  by 
them  was  gratuitous,  cannot  avail  them.  Why  did  they  undertake  to  perform 
the  trust?  Had  they  declined  to  perform  or  discharge  the  trust,  Mr.  Porter 
would  have  sought  some  one  else  who  would  have  performed  it.  Nor  can  it 
avail  the  defendants  that  Mr,  Porter  did  not  inform  Captain  Gordon  that  the 
package  contained  money  ?  He  informed  him  that  **  it  was  of  value,"  and 
enjoined  upon  him  to  be  cautious  and  careful.  It  is  not  only  mondy  that  is  valu- 
able. Suppose  the  package  had  contained  bills  of  exchange,  land  scrip,  (which 
was  transferable  by  delivery,)  treasury  notes,  bills  of  exchange,  or  promissory 
notes,  the  loss  might  have  been  equally  as  great.  Suppose  it  had  been  simply  a 
letter  containing  instruction  from  a  planter  to  a  factor  to  insure  buildings  or  pro- 
perty to  the  amount  of  ten  thousand  dollars,  and  Gordon  had  accepted  the  trust 
and  promised  to  deliver  the  letter,  knowing  its  object  and  purpose,  had  fSailed  to 
deliver  from  absolute  neglect,  and  the  planter's  property  meanwhile  had  been 
consumed  by  fire,  would  not  the  loss  have  been  occasioned  by  the  negligence 
of  the  mandlatory  1     And  would  he  not  be  responsible  ? 

It  will  be  remembered  and  noted,  that  Captain  Gordon  was  warned  by  ilfr. 
Porter  that  the  package  was  of  value,  and  that  he  should  be  cautious  and 
careful  with  it.  Captain  Ghrdon,  with  this  information  and  under  these  instruc- 
tions, accepted  the  trust.  H^w  has  he  performed  it?  By  letting  the  package 
remain  in  the  boat  a  fortnight ;  by  finally  not  delivering  it  at  the  place  he  had 
promised  to  deliver  it;  but,  by  his  negligence,  causing  the  loss  of  the  entire 
sum  to  the  plaintififs.  Are  the  plaintiffs  entitled  to  no  redress.  Can  one  hold 
faimself  out  to  the  world  as  a  public  carrier,  asking  the  confidence  and  soliciting 
the  patronage  of  his  felk>w-citizens,  nay,  absolutely  undertaking  and  promising 
to  discharge  a  trust,  then  violate  his  promise,  fail  to  discharge  the  trust,  subject 
his  fellow-citizen  to  a  heavy  foss  by  his  negligence,  and  then  take  refuge  under 
the  plea  that  be  was  forbidden  by  the  post-office  laws  to  deliver  the  package  ? 
Or  shall  he  protect  himself  by  urging  that  the  service  to  be  rendered  was  gratui- 
tons?  Why  did  he  accept  the  trust  ?  Why  did  he  not  (if  he  did  not  wish  to 
undertake  it,)  say  to  Mr.  Porter^  **I  cannot  comply  with  your  request.  The 
law  forbids  it;  moreover,  I  would  get  nothing  for  it  ?'*  But  no!  he  undertakes  it, 
promises  to  perform  it,  and  when  the  loss  is  occasioned  by  his  negligence,  urges 
aa  a  flimsy  pretext  and  subterfuge,  tliat  the  service  was  a  gratuity  and  that  Uie 
law  forbade  him.  Is  this  not  ^*  keeping  the  promise  to  the  ear  and  breaking  it  to 
the  hopes  ?'* 

A  judgment  is,  therefore,  claimed  against  all  the  defendants  in  solido ;  and  if 
they  be  not  aU  liable,  then  against  Gordon  individually. 

Lewis  and  Porter  urged  the  following  grounds  against  the  responsibility  of  the 
defendants:  1.  Xo  contract  of  affreightment  was  made  so  as  to  make  the  defen« 
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Mechahics  k,  dants  liable  as  common  CRiriers,  inasmach  rs  no  bill  of  lading  was  ^ven  and  no 
TBAn»«'  ff^igi^t  charged,  which  was  necessaiy  in  order  to  make  defendants  liable  aa  com- 
mon carriers,  or  to  require  of  them  extraordinaiy  care  and  diligence ;  so  that 
even  admitting  the  loss  of  the  money,  yet  gross  negligence  must  be  proved  to 
render  defendants  liable.  L.  C.  2972.  2.  Gordon  being  ignorant  that  there 
was  money  contained  in  the  package,  cannot  be  made  liable  for  its  loss ;  this 
would  be  manifestly  unjust.  3.  Admitting  that  a  contract  was  made  by  Cfordon 
to  deliver  the  letter  to  Bellt  this  contract  being  in  contravention  of  law,  viz :  the 
laws  of  the  United  States  in  relfltion  to  the  post-office,  could  give  rise  to  do 
action  whatever.  L.  C.  1886,  1687,  1889.  4.  If  any  contract  was  made  or 
can  be  presumed,  which  we  deny,  it  was  fully  complied  with  by  depositing  the 
letter  in  the  post-office  in  New  Orleans.  Acts  of  Congress,  3d  March,  1825, 
sec.  6.  5.  Gordon  cannot  be  presumed  to  have  made  a  contract  which  would 
subject  him  to  a  fine,  which  would  have  been  the  case  here.  See  Post-office 
Regulations. 

A  jury,  on  a  full  investigation  of  the  case,  rendered  a  verdict  for  the  defen- 
dants, and,  unless  upon  very  strong  showing,  the  court  will  not  disturb  the  ver- 
dict. There  is  testimony  in  the  record,  to  wit,  of  Charles  Porter  Rud  Samuel  C. 
Bell^  both  cashiers  of  the  bank,  which  is  specially  objected  to. 

The  judgment  of  the  court  was  pronounced  by 

Preston,  J.  The  cashier  of  the  Branch  of  the  Mechanics  and  Traders*  Bank 
at  Opelousas,  testifies,  that  on  the  12th  of  June,  1847,  at  the  steamboat  landini^ 
in  Washington,  he  delivered  to  Captain  John  H»  Gordon^  of  the  steamboat 
Bois  d'Arc,  a  package  containing  S10,000  in  bank  notes,  with  a  letter  and  a 
scroll,  all  G|f  which  were  directed  to  the  cashier  of  the  Mechanics  and  Traders* 
Bank  in  New  Orleans,  with  a  request  that  he  would  deliver  the  same  to  Samuel 
C.  BelU  the  cashier,  on  his  arrival  in  New  Orleans;  further,  that  he  stated 
to  him  that  the  package  was  valuable,  and  that  he  should  be  careful  with  the 
same  and  deliver  it  to  Mr.  Bell ;  and  that  the  captain  replied  that  he  woakl. 
The  money  was  never  received  by  the  bank  in  New  Orleans.  The  witness  did 
not,  Vif,  the  time  of  delivering  the  package,  state  the  amount  of  money  it  contained, 
promise  to  pay  freight,  or  to  make  compensation  to  him  as  master  of  the  boat 
for  taking  charge  of  the  package. 

The  clerk  of  the  boat  proves,  and  it  is  not  contradicted,  that  the  charge  ia 
favor  of  the  boat  for  carrying  money  as  freight  was  a  half  per  cent,  whether  it 
was  in  bank  notes  or  specie ;  the  charge  being  made  no  doubt  more  on  account  of 
the  risk  than  the  trouble  of  transportation.  He  further  leads  us  to  conclude, 
that  when  money  was  received  for  transmission  on  freight  or  otherwise,  it  was 
locked  up  in  a  chest  kept  for  that  purpose.  If  the  money  had  been  delivered 
to  the  master  of  the  boat  as  a  common  carrier,  he  would  have  charged  fi>r  the 
owners  of  the  boat,  fifty  dollars  for  its  transportation  to  New  Orleans,  his  care 
of  it,  and  the  risk  with  regard  to  it ;  and  the  cashier  would,  in  the  exercise  of 
common  prudence,  have  taken  a  bill  of  lading  or  receipt  for  ao  large  an  amount. 
We  are  satisfied,  tlierefore,  that  there  was  no  contract  made  which  bound  the 
defendants  as  common  carriers,  and  rendered  them  responsible  as  such  for  the 
loss  of  the  money.  The  authorities  quoted  by  the  defendants*  counael  from 
Story  on  Bailments,  articles  498,  495,  499,  500  and  530,  are  conclusive  on  thii 
part  of  the  case.     See  also  9  L.  R.  84. 

The  plaintiffs  do  not  charge  Gordon  individually,  as  a  bailee  for  hire.  Indeed, 
it  would  have  been  improper  to  have  made  such  a  contract  with  him,  being  mastar 
of  the  boat  and  bound  by  his  emptoyment  to  obtain  all  freight  in  his  power  for 
the  owners  of  the  boat,  and  not  for  himself.  It  is  not  pretended,  that  a  bail- 
ment for  hire  was  made  with  him  individually. 

'  ^he  question  remains,  can  the  defendants  or  John  H.  Gordon  be  charged  as 
deptetearies  or  mandatories  of  the  plaintiffs  7  for,  as  they  took  chaige  of  the 
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letter  not  %b  carriers  for  hire,  they  must  be  regarded  io  this  light.  Indeed,  it  is 
pn>¥ed,  and  is  a  matter  of  notoriety,  that  all  letters  and  packages  handed  to  the 
master  and  clerk  of  the  boat  were  received  snd  carried  to  New  Orleans,  and 
vice  vena,  and  were  gratuitously  delivered  to  the  correspondents  if  convenient, 
or  deposited  in  the  post-office.  And  this  costom  and  accommodation,  as  observed 
by  plaintiff's  counsel,  no  donbt  (Miginated  and  has  been  kept  np  in  consideration 
of  the  business  and  patronage  which  the  city  and  country  extended  to  the  boat 
in  canying  freight  and  passengers.  The  custom  and  accommodation  is  entirely 
gratuitous. 

Sir  WiUiam  Jones  held,  that  a  gratuitous  bailee  was  responsible  only  for  gross 
negligence  amounting  to  a  breach  of  good  faitht  or  fraud.  Judge  Story  adopts 
the  principle  witliout  the  qualification  of  a  breach  of  good  faith  or  fraud. — p.  21 
art.  19.  Our  code  declares,  that  the  depositary  is  bound  to  use  the  same  dili- 
gence in  preserving  the  deposit,  that  he  uses  in  preserving  bis  own  property. 
Code,  2508.  The  diligence  required  of  a  mandatory  acting  without  reward  we 
suppose  to  be  the  same.  Code,  art.  2972.  And,  as  it  would  not  be  permitted 
to  men  to  plead,  that  they  were  more  negligent  than  men  ordinarily  are,  the 
true  rule  is,  that  gratuitous  bailees  are  required  to  exercise  the  diligence  which 
men  of  common  prudence  ordinarily  use.  The  owners  of  the  boat  are  excused 
from  liability  for  the  loss  of  gratuitous  deposits  on  their  boat,  because  they 
entrusted  their  own  property  to  the  officers,  and  it  is  not  soggested  that  they 
were  reputed  to  be  more  than  ordinaiily  careless  or  unskillful. 

The  most  difficult  question  remains,  as  to  the  individual  liability  of  Captain 
Gordon ;  for  the  plaintiffs  contend,  that  the  money  was  specially  entrusted  to 
his  care,  with  an  injunction  to  be  careful,  as  it  was  valuable ;  and  that  he  agreed 
to  deliver  it  personally  to  Samuel  C.  Belly  the  cashier  of  the  bank  in  New 
Orleans  on  his  arrival,  and  was  guilty  of  gross  negligence  in  not  doing  so. 

The  cashier  does  not  state  that  he  informed  Gordon  of  the  amount  of  money 
contained  in  the  package.  Soon  after  its  delivery,  he  declared  to  the  witness 
Taylor^  that  he  concealed  the  amount  purposely,  because  a  stranger  was  stand- 
ing by  and  he  did  not  wish  to  make  the  amount  public.  He  subsequently  stated 
the  same  thing,  as  proved  by  other  witoesses.  Moreover,  we  are  led  to  the 
conclusion,  that  he  did  not  inform  Gordon  that  the  package  contained  money  at 
all,  because  he  does  not  say  so,  and  yet  would  have  proved  it  if  he  had  so 
informed  him,  and  not  have  left  so  important  a  fact  in  this  case  in  doubt.  Besides, 
the  reason  given  for  concealing  the  amount,  was  equally  a  reason  for  conceal- 
ing the  fiict,  that  the  package  contained  money  at  all.  Moreover,  two  witnesses 
standing  by  did  not  hear  him  tell  the  captain  that  the  package  contained  money. 

Gordon  was,  therefore,  simply  the  depositary  or  mandatory  of  a  letter,  or 
package  in  the  form  of  a  letter,  and  did  not  know  whether  it  contained  money 
or  not.  It  was  notorious,  that  the  letters  and  packages  of  those  who  patronized 
the  boat  were  put  into  the  letter-box  or  clerk's  desk.  This  was  the  ordinary 
eare  always  given  or  expected,  however  valuable  the  letters  or  packages  were 
to  the  correspondents.  It  is  urged,  that  it  was  expressly  stated  to  the  captain 
that  this  package  was  valuable.  All  correspondents  regard  their  communicatk>n8 
as  valuable,  and  the  officers  of  the  boat  were  bound  so  to  regard  all  letters  and 
packages  entrusted  to  their  care.  They  often  contained  bills,  orders  or  money, 
and  often  did  not;  they  were  all  entitled  to  the  same  care,  and  the  care  to  be 
exercised  was  known  to  the  public.  If  the  packages  contained  money  or  were 
of  great  value,  the  means  of  insuring  greater  care  was  palpable,  by  taking  a 
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Mechakics  &  receipt  or  bill  of  lading  for  them  as  freight,  and  thereby  seciiriDg  their  depoot 

Tiladkha'  " 

Bank        under  lock  and  key  in  a  chest  provided  for  money  or  packages,  the  certain  vahia 

*•  of  which  was  known. 

There  was  no  information  communicated  to  Chrdon  which  should  hare 
induced  him  to  distinguish  'this  package  from  others.  Indeed,  it  is  proved  by 
a  witness  who  was  present  when  the  package  was  delivered  to  the  master,  that 
the  remark  of  the  cashier  to  him  was,  that  the  package  was  important  to  the 
bank ;  and  if  so,  giving  him  no  reason  whatsoever  to  suspect  that  it  contained 
the  large  and,  to  him,  unknown  sum  of  money  for  which  he  is  sued.  He  there- 
fore handed  it  to  his  clerk  to  take  the  same  course  which  other  letters  and 
packages  took.  As  the  cashier  did  not  commuicate  to  him  that  the  packages 
contained  money,  he  could  not  communicate  it  to  his  clerk.  The  scroll  was  too 
large  to  go  into  the  letter-box,  and  therefore  the  clerk  put  all  together  into  his 
desk.  After  this  the  captain  depended  on  his  clerk  to  deliver  them  like  all 
other  letters  or  packages,  or  put  them  in  the  post^ffice,  and  heard  nothing  more 
of  the  package  until  he  learned  that  it  was  lost.  The  evidence  renders  it  prob- 
able that  the  package  was  purloined,  and  exonerates  the  captain  from  the  least 
suspicion  of  unfaithfulness  with  regard  to  the  money. 

The  promise  to  deliver  the  package  to  the  cashier  in  New  Orleans  is  relied 
upon  as  a  special  undertaking  to  do  so  personally.  The  master  of  a  coasting 
boat,  necessarily  much  engaged  at  her  points  of  departure  and  arrival  in  his 
appropriate  duties,  cannot  be  supposed  to  undertake  to  go  about  personally  to 
deliver  the  letters  and  packages  entrusted  to  him,  even  if  informed  that  they 
are  valuable.  The  well  understood  meaning  of  his  promise  to  deliver  them  to 
whom  they  are  addressed,  is,  that  he  will  give  them  in  charge  to  his  clerks,  to  ba 
taken  care  of  and  delivered  by  them  in  the  usual  manner. 

To  charge  Gordon  with  the  loss  for  not  having  delivered  the  money  in  person, 
the  cashier  of  the  bank  should  have  shown  to  him  that  the  packagage  contained 
$10,000,  and  to  have  obtained  from  him  an  agreement,  with  that  knowledge,  to 
take  the  risk  of  carrying  and  delivering  it  in  person  to  BtU^  and  not  to  deliver  it 
at  the  post-office,  or  entrust  it  to  the  clerk  of  the  boat.  Considering  the  very 
large  amouot  of  money,  it  is  not  at  all  probable  that  the  master  engaged  in  all 
the  exigencies  belonging  to  the  trip  of  a  coasting  boat,  would  have  under- 
taken a  gratuitous  mandate  attended  with  so  much  risk,  and  the  conaderabJe 
trouble  of  hunting  and  delivering  the  package  to  the  cashier  of  a  bank,  when  ha 
might  more  properly,  in  his  situation,  have  refused,  and  according  to  ^e  usnal 
charge  of  a  half  per  cent,  received  fifty  dollars  for  the  service  on  account  of  the 
boat,  and  subjected  her  owners  to  the  risk.  At  all  events,  if  he  undertook  such 
a  mandate  with  a  full  knowledge  of  the  amount  given  him  in  charge,  and  his 
risk  and  responsibility,  he  would  have  undoubtedly  exercised  more  care  and 
solicitude,  and  would  not  have  given  the  package  to  the  clerk  to  be  tte»wn  pro- 
miscuously with  the  other  letters  and  packages  belonging  to  the  boat,  in  the  letter 
box  or  clerk's  desk.  It  would,  at  least,  have  been  safely  put  in  the  iron  chest 
under  lock  and  key,  and  the  loss  would  not  have  occurred. 

The  judgment  of  the  district  court  is  therefore  affirmed,  with  coats  In  both 
courts. 


^^IP^^mt.— -»«•« 
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Thomas  Kellar  v.  F.  Bellbaudeau  et  al. 

Under  the  act  of  25th  of  ^archi  1831,  the  jadge  is  boand  to  reduce  hii  charge  to  writixig, 
When  requei ted  to  so  do  by  ooanael.  He  cannot  refhte  to  do  i o  npon  the  grovnd  that  he  did 
not  charge  npon  the  facta,  when  the  oonoael  allege  he  did  so. 

APPEAL  from  the  District  Court  of  St.  Landry,  Voorhies^  /.  C  L.  Swayze, 
for  appellant.  C.  Green^  for  appeUee.  The  judgment  of  the  court  wa0 
pronounced  by 

Preston,  J.  On  the  trial  of  this  cause  the  plaintifT^s  counsel  tendered  a  bill 
of  exceptions  to  the  charge  of  the  court  to  the  jnry,  which  the  judge  refused  to 
sign.  The  following  is  the  bill  of  exceptions,  and  the  reasons  of  tlie  judge  for 
not  signing  the  same  : 

"  Be  it  remembered,  that  on  the  trial  of  this  case,  the  plaintiff,  by  his  counsel, 
excepted  to  the  charge  delivered  by  the  honorable  the  judge  presiding  to  the 
jury,  on  the  ground  that  they  conceived  the  said  charge  taken  together  to  be  an 
argument  on  the  facts  and  law  of  the  case,  and  requested  the  judge  presiding  to 
reduce  the  whole  of  his  said  charge  to  writing,  in  order  that  the  Supreme  Court 
might  judge  of  said  objection  ;  and  the  plaintiff  further  objected  to  said  charge 
on  the  ground  that  the  judge  presiding  had  not  abstained  from  recapitulating  the 
facts  of  the  case,  so  as  not  to  influence  the  decision  of  the  juiy,  but  alluded  to 
several  facts  detailed  in  the  testimony,  which  allusion,  in  the  opinion  of  the 
plaintiff,  had  some  influence  with  the  jury  in  making  their  decision,  and 
requested  the  court  to  reduce  its  whole  charge  to  writing,  in  order  that  the 
Supreme  Court  might  judge  as  to  this  objection  as  of  the  other;  but  the  honor- 
able the  judge  presiding  refused  to  reduce  the  whole  of  said  charge  to  writing, 
on  the  ground  that  the  said  charge  contained  no  arguments  on  the  facts  of  the 
case,  and  the  judge  presiding  had  not  aUuded  to  the  facts  in  the  case,  so  far  as  to 
influence  the  jury  in  their  decision,  but  had  only  alluded  to  one  or  two  facts  for 
the  purpose  of  illustrating  his  views  of  the  law ;  and  the  said  judge  offered  to 
charge  the  jury  on  any  point  requested  by  the  parties,  and  did  charge  them  upon 
every  point  upon  which  he  had  been  requested  to  charge,  and  further  stated  to 
the  jury  that  it  was  the  duty  of  the  court  to  abstain  from  all  comments  on  the 
facts  of  the  case. 

**To  which  refusal  of  the  judge  presiding  to  reduce  the  whole  of  his  said  charge 
to  writing  ns  requested,  the  plaintiff  by  his  counsel  excepts,  and  prays  the  court 
to  sign  this  his  bill  of  exceptions  before  judgment,  and  it  is  signed  accordingly, 
this  26th  day  of  May,  1849.  The  facts  alluded  to  in  this  bill  of  exceptions  are 
fuDy  set  forth  in  bills  of  exceptions  to  the  opinion  of  the  court  in  this  case,  and 
no  other  focts  were  alluded  to." 

The  articles  516  and  517  C.  P.  prescribe  that :  **  In  his  charge  the  judge 
must  limit  himself  to  giving  the  juiy  a  knowledge  of  the  laws  applicable  to  the 
cause  submitted  to  them,  and  he  shall  abstain  from  saying  anything  about  the 
facts,  or  even  recapitulating  them  so  as  to  exercise  any  influence  on  their  deci- 
sion in  this  respect."  Art.  516.  *'  If  when  the  judge  shall  have  finished  his  charge 
to  the  jury,  one  of  the  parties  believe  that  the  judge  has  mistaken  the  law  which 
he  has  stated  to  the  jury,  or  in  the  application  which  he  has  made  of  it,  he  may 
require  the  judge  to  give  his  opinion  in  writing  touching  this  matter,  and  on  his 
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The  eth  Mctioa  of  the  act  ap|if«v«d  the  29Ck  of  Xnck,  1831«  pwribalki 
**iB  •U  CMM  ■ppcabUe  to  the  Soprene  Govt,  it  thai  be  dw  detyof  iliijdp 
to  deliver  bk  cberj^e  to  the  jurj  in  wnliag,  if  the  eeaaMl  of  cidMr  pHtjit^ 
the  Mme.**    Bnlbrd  and  Cony,  625. 

The  coq  dmI  of  the  pUatiff  WM  of  opiniHi,  Aift  the  jWge  la  Im  cfaiit*  f^ 
of  aod  rec«pitakt«*d  facts  in  the  caae  ao  aa  to  bare  eatiuwd  aa  iaflnflao  ipn 
the  deciiioo  of  the  jnry.  The  jndfe  ii  of  opinioo  tliat  he  did  not  do  »,  ba 
only  afladed  to  the  ^cta  ao  fiu*  aa  it  waa  nni  naiaiji  to  explain  the  Inr  to  tbt  ]«?• 
which  waa  iiii  nodoobled  riight  and  dntj.  Stiil,  we  think,  that  the  jadfeMi. 
aa  directed  bj  the  act  of  1631,  hare  rednced  hii  char^  to  wriiiBS,  mi  hn 
ai^ed  the  bill  of  esceptiona  to  it,  ao  aa  to  have  enabled  oa  to  jadge  in  dui  diva* 
aitj  of  opioioo. 

If  it  were  clear,  aa  the  district  judge  thinks,  that  the  plaintiir  has  no  caoiet' 
actioa,  we  woald  not  remand  the  caose  because  hia  char^ge  was  not  rednced  ti 
writing  and  the  bill  of  exceptions  signed ;  but  we  are  not  prepared  u  tt  pnit* 
advised,  so  to  decide. 

It  ia  therefore  ordered  and  adjadged,  that  die  judgment  in  this  can  bi 
reversed,  and  that  the  cause  be  remanded  for  a  new  trial;  and  it  is  dacrwd,  tbi 
the  sppellees  pay  the  costs  of  appeal. 


CoRALiB  Provost  et  al.  o.  P.  Dblahoussatb  et  aL 

Where  the  wife  claimi  property  acquired  after  the  marriage  aa  ber  separate pivpert7*  "^ 
doet  not  show  her  right  to  acqaire  separate  property,  it  wUk  be  pretomed  that  the  inv- 
perty  beloogt  to  the  oonunajiity. 

APPEAL  from  the  District  Court  of  St.  Landry,  Boyce,  J.  Spla^  ^ 
plaintiff.  Olivier,  for  defendant.  The  judgment  of  the  court  wti  pn* 
nounced  by 

RosT,  J.  Under  an  execution  issued  in  the  suit  of  Simian  Pato*  t.  Bsi^ 
Umy  and  VilUre  Durochi  a  tract  of  land  was  seized  as  the  property  of  tl» 
defendants.  The  plaintiff,  who  is  the  wife  of  Villeri  JDuroche,  enjoioed  theak 
on  the  ground  that  the  land  was  her  separate  property.  After  bearing)  ths 
injunction  was  dissolved  by  the  district  court  with  twenty  per  cent  damiges.tbe 
plaintiff  appealed. 

The  plaintiff  was  married  to  Duroche  on  the  18th  of  July,  1842;  the^l^ 
under  which  she  pretends  to  claim  bears  date  the  23d  of  March,  1843;  il«* 
made  pending  marriage ;  and  as  there  is  nothing  in  the  record  to  show  beriisM 
to  acquire  and  hold  separate  property,  the  presumption  is  that  the  propei^  P"^* 
chased  fell  into  the  community.  The  plaintiff  having  failed  to  show  title  tf 
herself,  the  judgment  must  be  affirmed. 

Judgment  affirmed,  with  costs. 
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Nicholas  Young  v.  Notley  Young. 

A  wifo  maj  aoqnire  sepftrate  pnpesty  hy  tho  bond  Jide  inrectment  of  her  paraph«raa|  . 

iundfl  of  which  the  hosband  bad  not  the  adminittratioii ;  so  property  parchued  by  tba  61   '^69 

htuband  with  hii  separate  fnndt,  under  circamatancei  manifesting  a  clear  intention  to 

porchate  it  for  his  separate  accoant,  may  be  regarded  as  his  separate  property. 
As  a  general  role,  property  purchased  by  either  husband  or  wife  daring  the  existence  of 

l^a  pommanily  belongs  to  the  comnranity ;  and  if  the  price  be  paid  oat  of  the  separate 

fends  of  either,  that  one  becomes  a  creditor  of  the  commnnity  for  the  amount. 
Children  bom  of  slares  which  are  separate  property  do  not  enter  into  the  community  of 

acqueMtt. 
When  slayes  are  purchased  by  a  husband  in  a  State  where  they  are  personal  property,  with 

the  intention  of  bringing  them  to  Louisiana,  where  he  and  his  wife  are  domiciliated,  their 

respectiye  rights  mast  be  decided  by  the  laws  of  Louisiana. 

APPEAXi  from  the  District  Court  of  Vermillion,  Fborkies^  J.    /.  TV.  Walker, 
for  plaintiff.     E.  C.  Brent,  for  defendant.     The  judgment  of  the  court  was 
pronounced  by 

Slidell,  J.  The  plaintiff  is  the  son  of  the  defendant  and  of  Eliza  Gra- 
dinigo,  who  were  married  in  1614  or  1615.  The  mother  died  in  1821.  In  the 
inventory  made  of  her  succession,  the  skves  which  have  given  rise  to  this  contro- 
versy were  not  included. 

The  defendant  owned,  before  his  marriage,  a  negro  girl.  She  was  sold  during 
the  marriage  for  the  sum  of  $600,  which  sum  the  defendant  some  months  after- 
wards gave  to  his  agent,  who  purchased  for  him  at  Washington,  m  the  District 
of  Columbia,  by  verbal  sale  and  delivery,  the  slave  Rachel,  and  her  two  children 
Eliza  and  Lucy.  The  plaintiff  now  claims  an  interest  in  these  slaves  and  their 
natural  increase,  as  constituting  part  of  the  acquests  and  gains  of  the  community. 
The  defendant  owned  other  female  alaves  previous  to  his  marriage.  Their 
increase  bom  during  marriage  is  claimed  as  community  property. 

The  articles  64  and  67,  p.  336,  of  the  Code  of  1808,  are,  with  a  slight  change 
of  phraseology,  the  same  as  the  articles  2371  and  2374  of  the  Code  of  1825. 
It  may  be  conceded,  that  although  the  general  rule  established  by  these  Codes* 
is,  that  purchases  made  during  marriage,  by  either  of  the  spouses,  belong  to  the 
commnnity  ;  yet,  that  a  wife  may  acquire  separate  property  by  the  bond  fide 
1-e-investmentof  her  paraphernal  funds,  of  which  her  husband  had  not  the  adminis- 
tration. See  Broussard  v.  Her  Husband,  11  R.  R.  446.  And  it  may  also  be 
conceded  that,  upon  principles  of  equality  and  reciprocity,  propeily  purchased  by 
the  husband,  with  his  separate  funds,  and  under  circumstances  manifesting  a 
distinct  and  clear  intention  to  invest  them  for  his  separate  account,  should  be 
considered  his  separate  property.  But  if  this  be  the  proper  rule,  tlie  defendant 
has  not  brought  himself  within  it ;  for  the  intention  to  re-invest  for  his  separate 
benefit  does  not  appear.  The  defendant,  however,  is  entitled  to  chai'ge  the 
community  with  the  $600. 

It  was  argued,  that  as  the  purchase  was  made  at  Washington,  the  rights  of 
the  defendant  should  be  controlled  by  the  law  of  that  place.  The  slaves  were 
personal  property  at  the  place  where  they  were  purchased ;  so  was  the  money 
nsed  in  their  purchase. '  The  rights  of  the  husband  and  wife  touching  the 
money  and  the  acquisition  were,  in  our  opinion,  controlled  by  the  law  of  Louisi- 
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Youiro       aoa,  the  place  of  this  matrimonial  domicil»  to  which  ako  the  slaTes  were  intended 
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YooNo.      to  ^  *°<^  were  immediately  brought* 

With  regard  to  the  children  bom  daring  the  marriage  from  female  alaTee,  tbe 
separate  property  of  the  defendant,  we  are  of  opinion  that  they  did  not  fall  iDto 
the  community  of  acquests  and  gains. 

We  recently  had  occasion  to  consider  this  question,  in  a  case  controlled  by 
the  Code  of  1 825.  Childers  v.  Patten,  6th  Ann.  .  The  course  of  reaaoning 
there  adopted  must  lead  to  a  similar  result  in  the  present  case.  Indeed  the 
point  is  involved  in  less  difficulty  under  the  code  of  1808  than  under  that  of  1825, 
as  may  be  seen  by  referring  to  article  62,  334.  After  what  was  said  in  Mrs. 
Patten's  case,  it  is  sufficient  to  refer  to  the  articles  of  the  Code  of  1808  perti- 
nent to  the  question,  without  citing  them  at  length  or  enlarging  upon  them. 
See  art.  24,  p.  40 ;  art.  4,  p.  102;  art.  12,  p.  112 ;  art.  50,  p.  332.  See  also  Ganar 
V.  Her  Husband,  11  R.  R.  527.     Frederic  v.  Frederic,  10  M.  R.  188. 

The  judgment  of  the  district  court  is  therefore  affinned,  with  costs. 


Heirs  of  Landrt  v.  Heirs  of  Duaron. 

Wbere,  Qpon  tbe  death  of  tbe  husband,  the  wife  retains  posiei aion  of  the  entire  cwnmnnity, 
(there  being,  no  iaaae  of  the  marriage,)  ahe  ia  reiponiible  to  the  heirs  of  the  hoaband  fiar 
the  renta  and  profits  of  their  share  of  the  oommanity  firom  the  date  of  his  decease. 

APPEAL  from  the  District  Court  of  Lafayette,  Overton,  J,     C.  H.  and  E. 
Mouton,  for  plaintiffs.     Crow  and  Greig,  for  defendants.    The  judgment 
of  the  court  was  pronounced  by 

RosT,  J.  Jean  Landry,  the  husband  of  Ursule  Duaron,  died  without  children 
or  descendants,  in  1835 ;  his  wife  remained  in  possession  of  his  successbn, 
which  was  composed  exclusively  of  comrauoity  property,  until  April,  1839, 
when  an  inventoiy  was  made  in  presence  of  his  heuns.  After  this  inventoiy, 
Ursule  Duaron  still  retained  possession  of  the  entire  succession  until  her  death, 
which  occurred  on  the  13th  of  March,  1842.  An  inventory  of  her  succesaioa 
was  then  made,  and  all  the  property  in  her  possession  was  sold  by  consent  of 
the  heirs  of  Jean  Landry.  An  administrator  was  subsequently  appointed  to 
her  succession,  who,  in  the  course  of  his  administration,  filed  a  tableau  of  distri> 
bution  among  the  heirs  of  Jean  Landry  and  of  Ursule  Duaron,  dividing  the 
assets  in  his  hands,  after  payment  of  the  debts,  in  two  equal  parts. 

To  this  an  opposition  was  made  by  the  heirs  of  Jean  Landry ;  they  aver  tbat 
at  his  death  they  became  seized  in  fuU  property  of  his  share  of  the  community ; 
that  hb  widow  took  possession  of  it,  and  enjoyed  the  revenue  thereof;  in  conse- 
quence of  which  her  succession  is  accountable  for  the  rents  and  revenues  during 
her  possession.  They  ask  to  be  credited,  1st,  for  one  half  of  the  proceeds  of 
the  property.  2d.  For  the  rents  and  profit  of  their  share  from  the  death  of 
Landry  until  that  of  Ursule  Duaron  in  1842.  3d.  That  the  sum  of  one 
thousand  and  sixty-seven  dollars  and  ninety  cents,  credited  to  the  hein  of 
Duaron  as  brought  into  marriage  by  the  deceased  Ursule,  be  disalk)wed.  4th. 
That  the  sum  of  one  hundred  dollars,  credited  as  paid  by  her  in  her  lifetime, 
be  rejected.  The  district  court  sustained  the  opposition,  and  the  administrator 
has  appealed. 
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It  18  contended,  on  behalf  of  the  hein  of  Urstde  Duaront  that  by  the  last 
win  of  Jean  Landry,  made  in  1829,  his  widow  was  entitled  to  the  urafrnct  of 
all  the  property  left  by  him  during  her  nataral  life,  and  that  her  title  to  the  same 
has  been  acknowledged,  acquiesced  in,  and  assented  to  by  the  heirs  of  Landry* 
They  further  urge,  that  if  the  disposition  of  Landry  is  not  valid  as  a  will,  it  is 
▼slid  as  a  donation  inter  vivos.  They  plead  the  prescriptions  of  one,  three  and 
five  years.  . 

A  testament  is  without  effect  until  it  has  been  duly  proyed,  and  the  executioa 
ordered  by  competent  authority.  L.  C.  1637.  Stetoartf  Chirator^  ▼.  Raw,  10 
L.  R.  533.  The  will  alleged  in  this  case  never  was  probated ;  it  can  therefore 
have  no  effect  upon  the  rights  of  the  parties  in  this  suit.  It  was  not  intended 
as  a  donation  inter  vivos,  was  not  accepted,  and  never  took  effect  as  such.  It  is 
true  that  no  particular  form  is  required  to  create  a  usufruct ;  but  when  it  is 
created  by  will,  the  form  of  wills  and  the  mode  of  their  execution  will  be  followed. 

We  are  satisfied  from  the  evidence  in  the  record,  that  the  will  was  null;  but 
ifit  had  been  in  due  form,  its  non-executwn  during  the  lifetime  of  Urstde  Duaron 
wouM  be  fatal  to  the  pretensions  of  her  heirs.  She  retained  possession  of  her 
legacy  of  her  own  authority,  and  she  is  bound  to  restore  the  fruits  received  by 
her.  L.  C.  1622.  The  district  judge  allowed  one  hundred  and  thirty -three 
dollars  and  fifty-cents,  proved  to  have  been  brought  into  marriage  by  Ursule 
Duaron.  There  is  no  evidence  to  sustain  the  claim  of  one  thousand  and  suty- 
■even  dollars  and  ninety  cents,  made  by  her  heirs;  and  the  district  court  properly 
rejected  it.  We  are  Aitisfied  that  there  is  no  error  in  the  judgment  appealed 
from. 

Judgment  affirmed,  with  costs. 


Hans  or 
Lahdrt 

tr. 
HaiBs  or 

DUAROS. 


CASES 

ARGU£D  AND  DETERMINED 

IN    THE 

SUPREME  COURT  OF  LOUISIANA, 

AT 

ALEXANDRIA, 

IN 

SEPTERIBER,    tSSO. 


JUDGES  OF  THE  COURT.' 

Hon.  Pierre  Adolphe  Rost, 

Hon.  Thomas  Slidell,  ^   AssociaXe  Jtutices* 

Hon.  Isaac  T.  Preston. 


Executors  of  L.  B.  Compton  r.  Johx  Compton. 

WTiere  a  party  ■eUs  an  interest  in  a  plantation  for  $100,000,  payable  in  twenty  annnal 
ittatallmenta,  with  interest  at  aeren  per*  cent,  and  takes  notes  for  the  principal  and  also 
for  the  interest,  the  interest  runs  after  the  maturity  of  the  notes  only  on  the  notes  for  the 
principal  sum;  and  does  not  ran  on  the  interest  notes.  A  stipalation  that  the  interest 
notes  shall  bear  ten  per  cent  interest  after  matarity  does  not  render  the  ori^al  contract 
nsurioas. 
There  is  no  distinction  as  to  whether  interest  be  asnrions  or  not,  between  the  interest  stipu- 
lated apon  the  price  for  which  property  is  sold  and  the  interest  which  may  be  stipulated 
ibr  the  loan  of  money. 
'  Payments  are  to  be  imputed  to  the  debts  which  the  debtor  has  the  greatest  interest  in  dis- 
charging, and  to  those  which  bear  interest  in  preference  to  those  which  do  not. 

APPEAL  from  the  District  Court  of  Rapides,  CushmaUt  J.  Hyams^  for 
plaintiflf.     The  judgment  of  the  court  was  pronouuced  by 

RosT,  J.  Leonard  B»  Compton  and  John  Compton  were  partners  in  planting, 
aod  owned  in  common  several  tracts  of  unimproved  land. 

On  the  dd  of  February,  1836,  they  dissolved  the  partnership.  Each  retained 
a  certain  number  of  slaves ;  and  Leonard  sold  to  John  the  undivided  half  of  the 
remainder  of  the  property.  The  act  states,  that  the  sale  is  made  for,  and  in 
consideration  of,  the  sum  of  $100,000,  payable  in  twenty  equal  payments,  from 
the  1st  of  March,  1837,  with  interest  at  the  rate  of  seven  percent  per  annum, 
payable  in  advance. 

The  purchaser  gave  his  notes,  forty  in  number,  for  the  annnal  installments  of 
the  principal  and  the  stipuhited  amount  of  interest  due  each  year.  The  gross 
amount  of  these  notes  for  the  principal  and  interest  was  $173,500.    They  were 

*Hon.  GxoROK  BusTis,  C.  J.,  was  not  present  daring  this  term. 


616  SUPREME  COURT  OF  LOUISIANA, 

CoMPTOH      payable  to  tho  order  of  the  vendor,  atipulated  on  their  face  to  be  payable  for 
CoxpTov.     VBhie  received,  with  intereat  at  the  rate  of  too  per  cent  per  anoam  from  matu- 
rity if  not  then  paid,  and  were  secured  by  a  special  mortgage  oo  a  prntion  of  tiie 
property  sold. 

Leonard  B*  Campion  received  payment  of  Ave  of  these  notes,  and  a  part  of 
another.  Some  years  after  his  death,  his  executor  instituted  the  present  aetioB 
upon  the  notes  which  had  matured  at  the  time.  He  prays  judgment  on  the  notes 
due  for  the  principal  and  interest,  with  interest  ihereon  at  the  rate  of  ten  per  cent 
per  annum  from  their  maturity;  and  further,  that  the  property  specially  mort- 
gaged be  sold  under  the  mortgage,  and  the  entire  property  conveyed,  under  the 
vendor's  privilege,  to  meet  the  amount  due  and  the  notes  not  matured,  according 
to  tbe  terms  of  the  contract. 

The  defendant  resists  the  claim,  and  avera  that  he  is  only  bound  for  the  prin- 
cipal of  the  price,  without  any  interest,  the  whole  balance  of  the  indebtedness 
charged  being  made  up  of  compound,  illegal  and  usurious  interest. 

He  further  avera,  that  he  has  made  large  payments  on  his  purchase,  some  of 
which  were  through  error  made  on  account  of  the  illegsl  interest.  He  asks  that 
those  payments  be  imputed  on  the  capital  of  the  price,  and  that  the  interest  notes 
be  avoided  and  cancelled. 

The  district  court  sustained  the  plea  of  usury,  cancelled  the  interest  notes, 
and  gave  judgment  on  the  notes  for  the  principal  of  the  price,  with  legal  interest 
from  their  maturity,  deducting  therefrom  such  of  the  payments  made  in  rektioa 
to  which  there  had  been  no  imputation.     The  plaintiff  has  appealed. 

It  is  shown,  that  if  nothing  was  paid  on  this  contract  before  the  maturity  of 
the  last  installment,  the  aggregate  sum  then  due  for  the  purchase  of  the  pro- 
perty would  be  $379,405,  and  that  the  interest  on  the  price  stipulated  would  be 
at  the  rate  of  very  near  fourteen  per  cent  per  annum. 

The  plaintiff  urges,  that  although  in  the  act  of  sale  the  word  intereat  is  used, 
and  the  act  speaks  of  the  payment  of  interest  annually  and  in  advance  on  the 
principal,  the  notes  purpoiting  to  be  interest  notes  were  not  given  for  interest, 
in  the  usual  acceptation  of  that  word,  but  formed  an  integral  part  of  the  price ; 
that  a  term  of  twenty  yean  was  given  for  the  payment,  and  the  real  price  agreed 
upon  was  $173,500. 

That  the  seven  per  cent  installments  were  not  for  a  loan  of  money  or  other 
movables,  and  did  not  come  under  article  2894  C.  C,  nor  were  they  fix* 
damages  due  for  delay  in  the  performaoce  of  an  obligation  to  pay  money,  which 
could  alone  bring  them  under  article  1929.  But  that  they  were  aUowed  ss 
a  oonsideration  for  the  time  given  for  the  performance  of  the  obligation,  or  if  not 
for  this,  for  the  use  and  enjoyment  of  the  property  before  the  purchaser  wis 
required  to  pay  for  it ;  and  that  in  either  view  those  notes  were  not  for  interest, 
but  for  a  part  of  the  price. 

That  the  stipulation  in  the  contract  of  sale  that  Min  Compfon  shouM  not  be 

at  liberty  to  pay  at  any  time  more  than  the  annual  payment  due  without  the 

consent  of  the  vednor,  conclusively  shows,  that  in  the  intent  of  the  parties,  Ae 

*       contract  was  entire,  and  the  sum  of  $173,500  was  constituted  the  price  of  the 

property  sold. 

That  if  any  portion  of  the  interest  is  illegal,  it  is  only  the  stipulation  to  pay 
ten  per  cent  on  the  interest  notes,  and  that  the  plaintiff  is  entitled  to  recover  the 
amount  of  all  the  notes  subscribed  by  the  defendant,  with  ten  per  cent  interest 
on  the  notes  given  for  the  principal  since  they  respectively  became  due. 


I 


ALEXANDRIA,  SEPTEMBER,  1850.  617 

If  it  be  true  that  the  seven  per  cent  instaUmentB  are  not  interest,  they  are,  of     Comptov 
oonrae,  subject  to  none  of  the  rules  which  gOTom  interest ;  so  that  if  the  rate     Comptov. 
agreed  upon,  instead  of  being  seven  per  cent  bad  been  twenty  or  fifty  per  cent, 
the  plaintiffs'  counsel  most  be  prepared  to  maintain  that  the  contract  would  have 
been  equally  lawfuL 

To  show  that  in  a  contract  of  sale  the  in^rest  stipulated  during  the  term 
granted  is  a  part  of  the  price,  we  are  referred  to  Troplong,  de  la  Vente,  and  the 
authorities  he  cites.  That  author  says  that  under  the  denomination  of  price  is 
iocinded  everything  expended  by  the  purchaser,  which  passes  into  the  hands  of 
the  seller,  whether  under  the  name  of  the  principal  sum  or  of  interest.  In 
another  place  he  says,  that  the  word  price  has  a  very  extensive  signification,  and 
includes  everything  which  the  purchaser  disburses  to  obtain  the  enjoyment  of 
the  thing  sold,  wherefore,  he  continues,  the  following  are  included  in  the  word 
price :  1.  The  sum  of  money  stipulated  as  principal  to  serve  as  an  equivalent  to 
the  thing  sold.  2.  Whatever  may  be  added  to  maintain  equality  between  the 
parties.  3*  The  interest  of  the  price  when  any  is  due,  Uc.  6sc.  Troplong,  de 
la  Vente,  161,  596.  He  does  not  say  that  interest  in  such  a  case  differs  from 
other  interest,  or  that  it  forms  an  integral  part  of  the  price ;  but,  on  the  con- 
trary, expressly  makes  the  distinction  between  the  principal  and  the  interest  of 
the  price.  This  distinction  exists  in  the  nature  of  things ;  to  say  that  interest  is 
not  interest,  or  that  it  is  principaU  is  a  contradiction  in  terms.  Interest  is  a  part 
of  the  price  for  certain  purposes.  For  instance,  the  vendor  has  for  the  interest 
the  same  privilege  he  has  lor  the  principal,  and  his  right  to  claim  the  resolution 
of  the  sale  for  the  non-payment  of  the  price  may  be  enforced  in  case  of  non-pay- 
ment of  the  stipulated  interest.  But  for  all  this,  the  interest  does  not  form  an 
integral  part  of  the  price.  If,  at  the  time  of  the  sale,  there  had  been  dangers  of 
eviction  known  to  the  purchaser,  and  afber  paying  all  the  notes  given  by  him  he 
had  been  evicted,  he  would  have  been  entitled  to  recover  the  price  paid,  under 
article  2481  C.  C.  The  word  price,  in  that  article,  means  the  principal  sum,  and 
does  not  include  the  interest.  Again,  if  the  property  sold  had  been  the  dotal 
property  of  the  vendor's  wife,  he  would  have  been  bound  to  re- invest  the  price 
in  real  estate,  and  would  have  dischai^ed  that  obligation  by  re-investiog 
9100,000. 

To  show  that  the  interest  in  this  case  is  a  part  of  the  price,  because  it  was 
given  for  the  use  aod  enjoyment  of  the  property  during  the  term  granted,  the 
plaintiffs'  counsel  relies  on  the  authority  of  Pothier. 

Under  the  laws  of  France,  at  the  time  Pothier  wrote,  the  lending  of  money 
on  interest,  no  matter  at  what  rate,  was  prohibited,  and  all  such  contracts  were 
held  to  be  usurious.     Merlin  Rep.,  Verho  Int6r6t. 

Pothier,  in  the  paragraph  cited,  writes  in  reference  to  that  prohibition,  and  is 
discussing  the  question  whether  the  interest  accruing  or  stipulated  under  a  sale 
of  productive  property  is  usurious ;  he  states,  that  several  doctors  of  the  law 
cited  by  Fachin  held  it  to  be  usurious,  on  the  ground  that  usury  consists  in  the 
profit  derived  from  the  loan  made,  or  the  credit  given  to  the  debtor ;  that  the 
interest  in  such  a  case  is  stipulated  as  the  price  of  the  credit  which  the  vendor 
gives,  and  that  the  purchaser  does  not  owe  it  by  the  nature  of  the  contract, 
because,  having  a  term  to  pay,  he  is  not  in  mordy  and  can  therefore  owe  no 
interest  by  virtue  of  it. 

Pothier  answera,  that  it  is  not  from  the  failure  to  pay  that  interest  arises  in 
the  contract  of  sale ;  that  interest  in  such  a  case  is  not  a  profit  made  by  tlie  ven- 
dor on  the  credit  he  gives,  but  rather  the  price  of  the  enjoyment  of  the  thing 
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tokl,  and  that  it  origiiiatea  in  tfaia  enjoyment  and  in  tibe  role  of  «|aitf  whieh  will 
not  permit  the  purchaser  to  enjoy  at  the  iame  time  the  thing  and  the  price. 
Pothier,  Contract  of  Sale,  paragraph  285. 

He  holds  that  those  interesti  are  not  utwm  lucraiorimt  which  are  fllieiti  bat 
usura  campensatcnaf  which  all  admit  to  be  aathorised.  He  does  not  nj  that 
the  interest  accruing  on  the  price  of  the  productive  property  is  not  interest,  in 
the  common  acceptation  of  the  term,  he  only  decides  that  it  is  not  usurious  i 

The  distinction  between  iisiirtf  lucrat&rue  and  uiura  compensaUni^f 
rosorted  to  by  civilians  for  the  purpose  of  moderating  the  injustice  of  the  usviy 
laws  then  in  force ;  it  may  have  been  a  justifiable  evasion  of  an  absurd  prohibi- 
tion, but  it  is  unknown  to  our  Jaws,  and  has  no  foundation  in  reason  or  truth. 

The  allowance  of  interest  ex^mord  on  the  price  of  productive  property,  while 
none  is  allowed  on  loans  of  money,  without  a  stipulation  to  that  eflfect,  toolE  its 
source  in  the  idea  that  money  is  a  barren  thing  which  can  produce  no  fruits.  It 
is  now  admitted  by  all  that  the  distinction  is  arbitrary,  and  that  capital  inveefeed 
in  other  pursuits  of  human  industry  produces  fruits  as  well  as  what  is  termed 
productive  property.  There  is,  therefore,  no  reason  whatever  to  extend  tlie 
distinction  and  to  recognize  between  interest  stipulated  on  the  price  of  produc- 
tive property  and  other  interost,  diiferences  which  our  laws  do  not  contemplaf  e. 

It  has  been  urged,  that  the  interest  installments  were  not  stipulated  for  intereat 
as  techaicaDy  known  to  our  laws,  but  were  established  for  the  term,  thtf  is,  fi»r 
the  time  given  for  the  performance  of  the  obligation. 

If  this  were  true,  there  would  hardly  be  such  a  thing  as  interest  known  in 
contracts.  Loans  of  money  are  always  made  on  time,  and,  according  to  tine 
doctrine,  the  interest  stipulated  during  die  term  agreed  upon  would  be  a  portion 
of  the  loan,  and  not  interest,  properly  speaking.  It  is  evident  that  in  a  legal 
point  of  view,  the  nature  of  the  interest  stipulated  does  not  vary  with  the  oob- 
sideration  of  the  contract  in  which  it  arises,  and  that  in  all  contracts  the  conside- 
ration of  whiqh  is  money,  the  interests  stipulated  are  not  less  interest  because 
they  may  be  viewed  as  a  compensation  for  the  term  g^ven  by  the  cre^or. 

The  only  claim  of  the  vendor  in  this  case  was  a  sum  of  money,  and  the  only 
damages  he  could  stipulate  or  receive  for  the  term  he  granted  was  the  intereat 
authorized  by  law.  Whether  the  delay  in  the  performance  of  an  obligation  to 
pay  money  is  stipulated  in  the  contract  or  not,  the  interest  accruing  on  thatobti- 
gation  is  governed  by  art.  1929,  C.  C. 

Interest  stipulated  on  sales,  and  other  synalagmattc  oontreets,  is  classed  by 
Toullier  with  interest  accruing  on  foans.  See  Toulfier,  ObUgations,  365.  This 
principle  is  not  an  innovation  in  jurisprudence,  it  has  descended  to  us  frtm  the 
Roman  law.  **  Papinianus  respondtsse  se  refort,  si  converit,  nt  ad  idem  pretio 
non  Boluto,  venditori  duplum  proestnretur,  infraudem  constitutiorum  rideri 
adjectum  quod  usunm  legitimam  excedit."    L.  13  if  de  act  empt. 

It  is  recognized  by  many  decisions  of  the  courts  of  France,  and  by  the  fol- 
lowing French  commentaton :  Chaiden,  Traits  de  TUsure,  No.  20.  Trait6  de 
la  Fnude,  No.  480.  Duvergier,  Traitf  de  la  Vente.  DumouBn,  question  27. 
Merlin  Rep.  vtrho  Int6r§t,  and  the  authorities  he  cites. 

Merlin  says,  that  parties  to  a  contract  of  sale  may  fix  the  price  as  they  please. 
But  when  they  are  once  agreed  as  to  what  the  price  is,  they  cannot  stipulate  on 
it  a  higher  rate  of  interest  than  the  law  authorizes.  In  this  case  tiie  pstrtiee 
have  agreed  to  tx,  the  price  at  9100, 009,  and  have  minutely  described  in  the 
sale  each  note  ^ven  in  payment  of  it,  and  also  every  note  given  for  interast 
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The  ftiiralition  in  the  act  that  the  purehMer  ahaU  not  anlieipata  the  pajment  Cohptoh. 
of  did  notea  girea  ibr  the  principal  la  anbieqaent  to  thia,  and  totally  unconnected  conpToa. 
with  the  agreement  about  the  price.  So  fiur  from  changing  the  price  from 
•100,000  to  $173,000,  it  ezpresaly  keepa  up  the  diatinction  between  the  price 
originally  agreed  upon  and  the  intereat  upon  it,  placed  aa  it  ia  at  the  cbae  of  the 
net ;  the  only  inference  to  be  drawn  from  it  is  that  the  creditor  riewed  the  con* 
met  as  aaafe  inveatmeot,  and  waa  unwilling  to  receire  the  price  before  it  became 
due.  Similar  atipulationa  often  take  phoe  in  contraeta  of  loan,  and  ought  not 
to  affect  the  character  of  the  tranaactaon. 

We  are  satisfied  that  the  vendor'a  representatiTea,  so  ftur  aa  the  qnestmn  of 
interest  is  involTed,  occupy  precisely  the  same  position  which  they  would 
occupy  if  he  had  loaned  the  defendant  one  hundred  thousand  dollars,  to  be 
refunded  in  twenty  yeara,  and  had  taken  from  him  far  the  principal  and  intoreat 
during  diat  time  the  notea  which  he  received,  and  stipulated  that  the  defendant 
ahould  not  anticipato  die  terma  of  payment  by  the  contract.  In  that  caae  aa  in 
this  the  contract  would  be  entire,  and  it  would  be  equally  true  to  aay  that  the 
aum  of  $173,500  was  constituted  the  consideratioo  of  the  k>an. 

The  interest  of  seren  per  cent  stipulated  in  the  sale,  not  being  a  part  of  the 
price,  the  neat  question  ia  whether  it  haa  become  tainted  with  usury  by  reaaou 
of  the  promise  to  pay  intereat  at  the  rate  often  per  cent  upon  all  the  notes  given 
after  maturity ;  and  in  adving  that  queatkin,  if  the  facts  of  the  case  and  the  kw 
applicable  to  them  present  two  aspects,  under  one  of  which  the  contract  for 
intoreat  would  be  entirely  avoided,  and  under  the  other  only  avoided  in  part, 
the  laat  interpretation  muat  prevail. 

It  is  urged,  that  even  if  the  interest  notes  are  not  a  part  of  the  price,  the  con- 
tract ia  not  usurious,  because  a  diaposition  of  the  code  authorises  interest  to  be 
charged  upon  interest.  Article  1934,  in  which  this  provision  is  found,  ia  aa  fol* 
Iowa :  **  Intereat  upon  intereat  cannot  be  recovered  unless  it  be  added  to  the 
principal,  and,  by  another  contract,  made  a  new  debt.  No  gtipuUUum  to  that 
effect  in  the  origisud  contract  i$  v€LUd.** 

The  corresponding  article  of  the  Old  Code,  identically  the  same  aa  article  1164 
Nap.  Code,  ia  aa  follows:  ** Interest  on  capital  may  produce  interest,  either  by  a 
judicial  demand  or  by  a  apecial  agreement,  provided,  that  either  ia  the  demand 
or  the  agreement  the  intereat  in  queation  be  due  at  least  for  an  entire  year." 

Under  thia  article  it  is  a  controverted  question  among  the  jurists  of  France 
whether  the  capitalisation  of  interests  can  be  stipulated  in  the  original  contract, 
or  whether  the  interest  must  be  due  before  the  stipulation  is  made ;  eminent 
commentators  maintaining  the  first  proposition,  and  the  French  tribunals  holding 
the  aecond  to  be  the  correct  interpretation  of  the  law.  Toullier's  Obligationa, 
Noa.  270  and  foOowing.  10  Daranton,  Noa.  494  and  following.  Jlfaurtnv. 
Robcrtj  27  Sirey,  2d  part.  p.  128.     OU  Code  p.  270,  art  54. 

To  put  an  end  to  all  doubt  on  thia  eubject,  the  fhimers  of  the  Code  of  1825, 
inaerted  in  it  the  provision  that  no  stipulatioo  in  the  original  contract  to  pay 
interest  upon  interest  should  be  valid. 

This,  aa  well  as  the  other  prohibition  in  the  article,  aro  founded  on  rootivea 
of  public  policy.  They  aro  intended  to  provent  the  unjust  advantage  which 
aootracta  in  this  form  would  give  to  the  designing  <iver  the  simple  and  ignorant, 
and  the  utter  ruin  of  imprudent  or  unfortunate  debton,  who,  sleeping  on  the 
foith  of  such  a  contract,  might  suffer  interest  to  accumulate  upon  interest  inde- 
finitely, until  their  indebtedneaa  for  exceed  their  meana.  Thia  caae  offama 
atriking  instance  of  the  wisdom  and  policy  of  the  rule. 
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CovPTOff         The  stipiilatioii  to  pty  interett  upon  interMt  is  oontained  in  thd  ori^iial 
CoxpToii.     tract.    It  is  therefore  void,  and  stands  as  if  it  had  never  been  writteo. 

It  has  been  finally  urged  in  argnmenti  that  if  the  defendant  is  entitled  to  reified 
it  can  only  be  decreed  to  him  by  his  replacing  the  plaintiff  in  the  poaitkMi  in 
which  he  was  at  the  time  of  the  contract,  that  is  by  restoring  the  proper^  and 
frnits. 

Such  a  decree  would  not  be  warranted  by  the  pleadings.  The  plaintiff  might 
have  sued  for  the  resolution  of  the  sale,  on  account  of  the  non-peymeDt  of  the 
price,  and  if  he  had,  the  property  and  fruits  would  have  been  restored  to  bio. 
But  he  sues  in  affirmance  of  the  sale,  and  claims  the  price.  That  only  is  die 
price  which  is  a  lawful  consideration.  The  portion  of  it  which  is  unlawfiil  is  as 
if  it  had  not  been  written,  and  can  produce  no  legal  effect. 

The  contract  belure  us  is  one  in  which  damages  for  the  delay  given  for  the 
payment  of  money  have  been  stipnlated  at  a  higher  rate  than  the  law  autho- 
rizes. 

But  the  stipulation  to  pay  ten  per  cent  on  the  interest  notes  after  matorily, 
being  void,  the  contract  is  not  usurious.  The  conventional  interest  stipalatad  in 
the  notes  given  for  the  capital  of  the  price  may  be  recovered  ;  and  the  interest 
notes  remain  valid  ;  but  the  plaintiff  can  recover  no  interest  upon  the  interest 
notes.  The  disposition  of  the  Old  Code  already  referred  to,  that  interest  upon 
interest  could  be  recovered  after  judicial  demand,  having  been  left  out  in  the 
New  Code,  it  can  only  be  recovered  under  art.  1934,  when  tiiere  has  been  a 
contract  to  that  effect,  after  the  interest  became  due. 

The  defendant  has  paid  $8,757  without  any  imputation  being  made.  Hie 
appeUant  complains  that  the  district  judge  imputed  that  amount  on  the  notes 
given  for  the  principal,  and  asks  that  the  imputation  be  made  pro  rata  on  those 
notes  and  the  interest  notes  which  fell  due  at  the  same  time. 

There  is  no  error  in  this  part  of  the  judgment;  tiie  paymenta  were  properiy 
imputed  to  the  notes* which  bear  interest. 

This  case  was  submitted  to  us  without  argument,  on  the  part  of  the  defen- 
dant; this  circumstance  has  contributed  to  delay  the  decision. 

It  is  ordered,  that  the  judgment  in  this  case  be  reversed ;  it  is  further  ordered, 
that  there  be  judgment  in  favor  of  the  plaintiff,  and  against  the  defendantt  for  the 
sum  of  seventy-four  thousand  and  sevens-three  dollars  fifly-one  cents,  with  int»- 
rest  at  the  rate  of  ten  per  cent  per  annpm  on  tne  following  portions  thereof,  from 
the  following  dates,  to  wit :  on  $1 306  95,  from  the  26th  of  May,  1 84 1 ,  until  paid ;  on 
$5000,  from  the  4th  of  March,  1842,  till  paid ;  on  $5000,  from  the  4th  of  Mncb, 
1843,  till  paid ;  on  $5000,  from  the  4th  of  March,  1844,  till  paid  ;  on  $5000, 
from  the  4th  of  March,  1845,  till  paid ;  on  $5000,  from  the  4th  of  MarcOi,  1846, 
till  paid ;  on  $5000,  from  the  4th  of  March,  1847,  till  paid ;  on  $5000,  from  the 
4th  of  March,  1848,  till  paid.  It  is  further  ordered,  that  aU  the  property  pur- 
chased by  the  defendant  be  seized,  under  the  vendor's  privilege,  and  the  property 
specially  mortgaged  under  the  mortgage;  the  mortgage  and  privilege  bearing 
date  3d  day  of  February,  1836,  and  having  been  duly  re-inscribed  on  the  Sdd 
day  of  November,  1845,  and  that  both  be  sold  to  satisfy  this  judgment,  and  the 
other  installments  of  the  price  which  had  not  matured  when  the  present  netiQa 
was  brought,  according  to  the  terms  of  the  contract;  to  wit,  the  sum  of  $57  600, 
as  follows :  $5000,  with  ten  per  cent  interest  per  annum,  from  4th  March,  1849, 
till  paid;  $2800,  due  4th  March,  1849,  without  interest;  $5000,  with  ten  per 
cent  per  annum  interest,  from  4th  March,  1850,  till  paid;  $2450,  due  4th of 
March,  1850,  without  interest ;  $5000,  with  ten  per  cent  per  annum  iatereit, 
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from  4th  March,  1651,  tilt  paid ;  $2100,  due  4th  March,  1851,  widiont  intereat; 
(5000,  with  ten  per  cent  per  anoum  iDterest,  from  March,  1852,  till  paid; 
$1750,  due  4th  March,  1852,  without  interest;  $5000,  with  ten  per  cent  per 
annum  intereat,  from  4th  March,  1853,  till  paid  ;  $1400,  due  4th  March,  1853, 
without  intereat;  $5000,  with  ten  per  cent  per  annum  interest,  from  4th  March, 
1854,  till  paid ;  $1050,  due  4th  March,  1854,  without  interest ;  $5000,  with  ten 
per  cent  per  annum  interest,  from  4th  March,  1855,  till  paid;  $700,  due  4th 
March,  1855,  without  interest;  $5000,  with  ten  per  cent  per  annum  interest, 
from  4th  March,  1856,  till  paid ;  $350,  due  4th  March,  1856,  without  interest ; 
$5000,  with  ten  per  cent  per  annum  interest,  from  5th  March,  1857,  till  paid. 
It  is  further  ordered,  that  the  defendant  pay  the  costs  in  both  courts. 

P&xsTON,  J.,  dissenting.  The  authorities  cited  and  reasoning  presented  bj 
Judge  Rostj  bring  me  to  the  conclusion  which  he  has  adopted,  that  the  print- 
cipal  of  the  price  of  the  property  sold  in  this  case  was  $100,000,  and  that  notes, 
the  aggregate  sum  of  which  amount  to  $73,500,  were  given  by  the  defendant, 
for  interest  for  the  delay  or  terms  of  payment  granted  by  the  act  of  sale. 

For  the  principal  of  the  price,  twenty  notes  of  $5000  each  were  given,  pay- 
able at  from  one  to  twenty  years.  And  as  the  purchaser  agreed  to  pay  seven 
per  cent  interest  on  the  price,  payable  in  advance,  notes  for  this  interest  were 
given,  to  fall  due  at  the  beginning  of  each  year,  and  were  an  indemnification  for 
the  delay  of  payment  only  in  case  the  installments  of  the  principal  were  punc- 
tually paid.  Therefore,  the  purcluiser  agreed  in  the  notes  given  for  the  instaU- 
ments  of  the  principal,  to  pay  ten  per  cent  interest  after  their  maturity,  until 
they  were  paid. 

At  the  time  the  contract  was  made,  our  laws  admitted  the  stipulation  of  ten 
per  cent  conventional  interest.  There  was  nothing  illegal,  therefore,  in  agreeing 
to  receive  seven  per  cent  interest  upon  the  price  of  the  property,  if  punctually 
paid,  according  to  the  terms  of  sale,  and  ten  per  cent  interest  on  the  installments, 
if  not  paid  at  maturity,  until  payment.  Indeed,  it  is  very  common  in  sales,  or 
in  other  obligations,  to  contract  for  a  higher  interest,  if  the  obligor  should  be  in 
default  in  complying  with  his  obligations,  than  the  rate  of  interest  for  the  terms 
of  payment  agreed  upon.  Thus,  the  Union  Bank  is  allowed  by  her  charter  to 
charge  seven  per  cent  interest  upon  her  loans ;  but  to  exact  ten  per  cent  if  the 
borrower  is  in  default  in  paying  up  his  installments. 

The  notes  given  for  the  price  of  the  property  must,  therefore,  bear  interest  at 
the  rate  of  ten  per  cent  from  maturity  until  paid,  as  expressed  on  the  face  of 
them ;  because  the  agreement  to  pay  the  same  is  not  prohibited  by  law. 

The  notes  given  for  interest  at  seven  per  cent,  payable  in  advance,  must  in 
like  manner  be  paid,  because  there  was  nothing  illegal  in  contracting  for  it. 

But  these  notes  given  for  the  interest,  were  also  to  bear  ten  per  cent  interest, 
if  not  paid  at  maturity.  Our  code  declares,  that  interest  upon  interest  cannot 
be  recovered,  unless  it  be  added  to  the  principal,  and  by  another  contract  be  made 
a  new  debt.  The  interest  upon  the  interest  notes  cannot,  therefore,  be 
recovered. 

It  is  urged,  that  this  stipulation  for  compound  interest  vitiates  the  whole  con- 
tract for  interest.  Our  statute  does  not  say  so,  but  merely  refuses  an  action  for 
the  compound  interest.  **  It  cannot  be  recovered."  **  No  stipulation  to  that 
effect  in  the  original  contract  is  valid."  That  is,  the  contract  for  interest  upon 
the  interest  is  invalid ;  plainly  implying,  that  the  contract  for  the  interest  itself  is 
valid.  And  indeed,  if  the  contract  for  interest  upon  interest  be  made  after  it 
becomes  due,  the  etmtmcX  may  be  enforced  in  our  courts.    This  shows  that 
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CoMPToir  there  is  nothing  immoral  or  nncontcionable  in  Uie  contract,  for  it  canooC  be 
CoMPTON.  immoral  or  not  according  to  the  time  of  mailing  it.  It  coold  be  enforced  in 
England,  though  made  in  the  original  contract,  notwithstanding  the  statutes  of 
England  prohibited  all  degrees  of  usury ;  and  considered  it  a  most  anoonacion- 
able  and  sinful  practice.  2  Hen.  Black.  144.  47  Rep.  613.  I  cannot  aee  any 
reason  of  public  poUcy  or  interest  militating  against  enforcing  such  a  contract,  as 
far  as  it  is  legal  on  its  face. 

It  is  urged,  that  the  whole  contract  conflicts  with  article  2895  of  the  code, 
declaring  that  the  amount  of  conventional  interest  cannot  exceed  ten  per  cent. 
But  the  contract  and  notes  enable  the  court  clearly  to  see  by  the  writing  itaeIC 
those  parts  which  are  legal  and  equitable,  and  which  should  be  enforced ;  and 
that  part  for  which  the  law  gives  no  action.  And  in  this  respect  the  case  is 
entirely  different  from  thnt  of  Reed  against  Duncan^  Ist  Ann.  265;  in  which  this 
court  held  that  the  convention  for  usurious  interest  being  a  whole,  the  nolfity 
resulting  from  a  prohibitory  law  covered  the  whole  contract. 

In  my  opinion,  therefore,  the  notes  given  for  the  principal,  or  price  of  the  pro- 
perty, should,  in  pursuance  of  the  contract  on  their  fiice,  bear  ten  per  cent 
interest  from  maturity,  until  paid. 

The  notes  given  for  the  interest  should  be  recovered,  but  without  the  interest 
of  ten  per  cent  stipulated  on  their  face,  which  the  code  declares  cannot  be 
recovered. 
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1^*  ^^^  Baptists  Adlb  v  Melitb  Anty,  f.  w.  c. 

Where  the  probate  jadge  in  making  a  lale  of  saoceanon  property,  got  one  of  hb  derks  to 
act  u  crier  at  the  lale,  and  aftei^arda  made  the  a^i^dicatioB  and  pnued  the  acta  of  sala 
in  hia  own  name,  it  doea  not  amount  to  auch  an  informality  aa  to  annol  the  aale ;  eapedalfy 
aa  the  adminiatrator  had  received  the  proceeda,  partitioaed  them  amongst  the  beira  and 
had  hia  account  homologated  five  yeara  previooa  to  the  inatitation  of  the  anxt. 

APPEAL  from  the  District  Court  of  Natchitoches,  OlcoU,  J.    F.  B.  Sker- 
houme^  for  appelhmts.    John  B,  Smithy  for  appellee.    The  judgment  of 
the  court  was  pronounced  by 

Preston,  J.  The  succession  of  Susarme  Metayer^  a  free  woman  of  oobr, 
was  opened  in  the  parish  of  Natchitoches  in  the  year  1838.  An  inventoiy  of 
her  property  was  made ;  the  appraisement  amounting  to  the  sum  of  935,904. 
Some  of  the  heirs  being  minors,  a  family  meeting  was  convened,  which  recom- 
mended that  the  succession  should  be  accepted  on  their  behalf  under  benefit  of 
inventory,  and  that  tlie  property  should  be  sold  at  the  time  and  upon  tenna  and 
conditions  which  they  specified.  The  succession  was  thus  accepted,  the  pro- 
ceedings of  the  family  meeting  homologated,  an  administrator  appointed,  and 
the  property  sold  on  the  15th  of  February,  1639,  for  the  purpose  of  making  a 
partition  among  the  heirs.  The  administrator  rendered  his  account,  not  only 
of  his  administration,  but  making  a  partition  among  the  heirs  of  the  estate 
amounting  to  upwards  of  sixty  thousand  dollars ;  thereby  showing  the  sales  to 
have  been  extremely  favorable  to  the  heira.  The  account  and  partition,  afier 
due  publications,  was  approved  and  homologated,  and  the  heirs,  including  dm 
interveners,  were  paid  their  respective  portions  of  the  estate  early  in  the  year 
1840. 
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The  iiiter?eiion  in  this  suit  seek  to  annul  the  sales,  not  because  thej  were  Aalx 
nn&vorable  to  them,  and  to  rescind  the  partition,  not  because  there  was  any  antt. 
error  in  it,  but  because  the  probate  judge,  who  made  the  sale,  employed  a  per* 
•on  to  cry  off  the  property  at  auction,  and  did  not  mount  the  stand  and  perform 
that  duty  himself,  which  they  contend  was  a  clear  Tiolation  of  article  2600  of 
tlie  Civil  Code,  defining  a  judicial  sale  of  succession  property  to  be  one  made  by 
the  judge  or  derk  of  the  court  to  which  this  jurisdiction  is  specially  confided. 
We  think  this  was  strictly  a  ministerial  duty  which  the  judge  might  empk>y  a 
oonfideotial  person  to  perform  for  him. 

At  all  events,  his  formal  approval  of  the  adjudications,  the  judgment  homolo- 
gating the  administrator's  account  of  the  proceeds  of  the  sales,  and  their  par- 
tition smong  the  heirs,  the  receipt  of  their  portions  of  the  estate  by  the  heirs, 
their  acquiescence  for  seven  years  in  all  the  proceedings ;  and  the  prescription  of 
five  years  against  all  informalities  in  public  sales,  cures  so  unimportant  a  want  of 
formality  as  that  upon  which  this  intervention  is  based. 

It  is  therefore  dismissed,  and  the  interveners  condemned  to  pay  the  costs  of 
appeal,  and  of  their  intervention  in  the  district  court. 


Michael  Boyce  v*  Michael   Welch. 

'VTbisre  a  iteamboat  loiei  a  portion  of  her  cargo  in  conseqaence  of  being  anagged,  the  logs 
is  considered  as  one  falling  within  the  perils  of  the  rirer,  and  the  veiiel  is  not  liable. 

APPEAL  from  the  District  Court  of  Rapides,  Ctuihman^  J.  Jamts  S.  Ede^ 
Ztn,  for  plaintiff.  Elgtt  and  Hyams,  for  defendant.  The  judgment  of  the 
court  was  pronounced  by 

SitiUELi*,  J.  The  plaintiff  shipped  forty  bales  of  cotton  by  the  defendant's 
■teamer,  thirty-four  of  which  was  delivered  to  the  consignee,  and  six  never 
came  to  hand.  The  steamer,  on  her  trip  from  the  foot  of  the  rajl  in  Ked  River 
to  New  Orieans,  struck  a  snag  in  the  Rigolet  de  bon  Dieu,  fiUed  rspidly,  careened 
and  sunk.  By  the  exertion  of  much  labor,  and  at  much  expense,  the  captain 
sncceeded  in  saving  the  great  mass  of  the  cargo,  and  forwarded  it  to  New 
Orleans.  An  average  adjustment  was  made  there,  and  settlement  of  salvage, 
&c.,  to  which  adjustment  and  settlement  the  plaintiff's  consignee  became  a 
party,  and  permitted- them  to  be  carried  into  effect  without  objection. 

The  defendant  comes  before  us  with  the  verdict  of  a  jury  in  his  favor.  Under 
the  evidence,  the  inference  was  admissible  that  the  missing  bales  had  been  lost 
by  the  careening  consequent  upon  the  snagging,  filling  and  grounding  of  the 
steamer — perils  of  the  river  for  which  the  defendant  was  not  responsible  under 
the  circumstances;  and  we  do  not  feel  authorized  to  disturb  the  verdict  upon  a 
review  of  the  evidence. 

There  are  some  objections  made  to  items  charged  to  plaintiff  in  the  adjust- 
ment at  New  Orleans,  which  it  is  not  material  to  reconsider.  The  plaintiff's 
consignee  was  a  party  to  the  adjustment,  made  no  objection  at  the  time,  and 
paid  over  the  amounts  in  question  to  the  adjuster. 

Judgment  affirmed,  with  costs. 
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D.  C.  Clark,  Administrator,  v.  Succession  of  L.  Bbigos. 

Where  the  property  bu  been  mM  nnder  an  execation  against  the  parcbaier  so  that  be 
DO  longer  return  it,  he  cannot  demand  a  rescissbn  of  the  sale  upon  the  groond  of  eviciMD 
from  the  greater  portion  of  the  property ;  his  only  remedy  is  for  a  reduction  of  the  priDo 

A  claim  for  the  dimination  of  the  price  cannot  give  rise  to  the  action  of  warranty,  for  in  smdk 
a  case  it  is  the  vendor  who  is  evicted  of  a  portion  of  the  price. 

The  heirs  cannot  release  a  debt  dae  to  the  saocession  so  long  as  there  are  debts  due  by  il 
and  the  estate  is  in  a  coarse  of  administration  in  the  hands  of  an  administrator. 

APPEAL  from  the  DiBtrict  Court  of  Avoyelles.  Farrar^  J.  If.  Tayfor, 
for  appellant,  made  the  following  pointa. 
1.  The  heirs  of  Alexander  Grimball,  being  all  majors  (but  one)  could 
accept  the  sucession  either  expressly  or  tacitly.  La.  Code  878,  983.  They 
could  not  dispute  their  acceptance,  Ibid.  1003;  and  bound  themseWee  for  the 
debts  of  the  succession.  Ibid.  1006.  They  must  be  considered  as  heirs  uotii 
they  renounce.  Ibid.  1007,  1008,  1029,  1030.  The  order  of  administration. 
Ibid.  1035,  1039.  The  moment  acceptance  is  made  the  law  gave  them  the 
estate.     Ibid.  1048,  1049.     3d.  Ann.  502. 

These  provisions  of  our  law  manifestly  show,  that  when  heirs  accept  a  aoc- 
CQSsion  absolutely,  they  take  it  as  they  find  it;  and  in  such  case  no  adminiatn- 
tion  is  necessary.  If  debts  exist,  creditors  have  the  same  right  to  enforce  their 
payment  as  if  the  estate  were  duly  administered  upon. 

If  this  position  be  correct,  it  applies  nnder  aU  circumstances,  whether  the 
succession  be  under  administration  or  not,  if  the  heiis  are  present.  If  absent, 
the  administrator  can  require  security  to  the  extent  of  the  debts.  See  C.  P.  1000, 
1003,  974  to  979,  el  seq.     Act  25th  March,  1828. 

The  next  fact  for  enquiry  is,  whether  any  debts  existed  against  the  succession; 
and  this  is  answered  by  an  examination  of  Clark's  final  account  and  the  petitioa 
of  homologation.  This  account  consists  entirely  of  chai^ges  in  the  nature  of 
lawyer's  fees,  and  costs  uselessly  incurred  by  Clarke  and  greatly  prejudicial  to 
the  succession.  No  debts  appear  to  have  been  paid,  nor  any  collected,  but  the 
estate  is  encumbered  with  a  long  list  of  law  charges  amounting  to  some  $1800, 
and  apparently  for  the  benefit  of  no  one  except  the  attorney  of  Clark.  The 
petition  for  homologation  admits  the  fact,  but  yet,  to  cover  the  laches  and  grossly 
negligent  administration  of  Clark,  these  extravagant  charges  have  been  fished 
up  and  their  payment  attempted  to  be  enforced  against  Brigg^s  estate  some  five 
or  six  yeara  after  he  and  all  the  parties  having  any  interest  in  the  succession  of 
Grimhall%  supposed  he  was  released. 

The  truth  is,  that  in  1844,  Clark  left  the  Parish  of  AvoyeDes,  has  never 
returned  to  it,  and  is  wholly  and  entirely  insolvent;  and  this  suit  ^ean  the 
appearance  of  a  suit  carried  on  in  the  name  of  Clarke  but  ostensibly  for  the 
interest  of  his  attorney.     See  3d.  Ann.  502.     2d  Ibid.  464. 

He,  the  attorney,  can  never  obtain  one  cent  from  Clarke  and  Briggs*  estate 
is  to  be  made  the  scape-goat.     Will  this  court  permit  it  ? 

2d.  The  estate  of  Briggs  was  clearly  entitled  to  their  warranty  a^inst  the 
heira  of  Alexander  GrimbalU  See  La.  Code,  2482,  3602,  3021,  2195,  2196« 
2197,  and  other  provisions  as  to  warranty. 

3d.  The  third  and  last  point  has  been  touched  upon,  and  the  only  remark  to 
be  made  here  is,  that  no  debts  have  been  shown  to  exist  against  the  estate  of 
GhimhalU  except  the  law  charges  and  costs  figuring  in  the  account  of  darky 
admiDistnitor.  And,  to  conclude,  the  court  is  called  upon  to  disturb  a  security 
debtor  reposing  in  good  faith  on  a  release  made  and  observed  in'good  faith  by 
the  only  parties  having  an  interest  in  the  matter.  Parties  who  were  heirs,  and 
as  such  had  the  right  to  accept  unconditionally  and  take  possession  of  the  suc- 
cession, against  whom  creditors  have  theur  recourse  as  fully  as  against  the 
administrator. 

The  minor,  J.  P.  GrvnhaU,  having  also  accepted,  and  being  fully  represented 
in  the  answer  of  the  warrantor,  no  reservation  could  be  made  as  to  him ;  and  if 
the  warranty  claimed  exists,  it  extends  to  him  also. 
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Flint,  for  Bdelin,  in  bebalf  of  appeOee,  made  the  fbllowing  points.  The  Clark 
defendant  claims  a  diacharve  from  the  debt  sued  for,  on  twogroands:  let.  bhjggs. 
Because  Alex.  Grimball  had  not,  and  consequently  could  not  give,  a  valid  title 
to  all  the  land  he  sold  to  the  defendant  McNeely^  the  principal  of  the  defendant's 
intestate.  2d.  Because  McNeely  and  Briggs  wei-e  both  released  from  this  judg- 
ment by  all  the  heirs  (except  one)  who  bad  exercised  acts  of  ownership,  which 
was  equivalent  to  a  simple  acceptance  of  the  estate. 

I.  The  vendee's  surety  can  in  no  case  demand  a  rescission  of  the  sale  on 
account  of  deficiency  in  the  quantity  of  land ;  because  it  is  at  the  option  of  the 
vendee  himself  whether  he  will  claim  a  rescission  of  the  sale  or  a  diminution 
of  the  price.  In  this  case,  however,  the  vendee  could  not  have  obtained  a 
rescission  of  the  sale,  because  he  could  not  return  the  land  to  which  he  did 
receive  a  good  title.  All,  then,  that  could  be  reasonably  demanded  by  either 
Tendee  or  security  is,  that  there  be  a  diminution  of  price  in  proportion  to  the 
deficiency  of  quantity.    This  has  been  done  in  the  judgment. 

II.  At  the  time  of  the  release,  and  long  prior  to  it,  the  estate  was  in  the 
hands  of  an  administrator  regularly  appointed.  The  release  then  could  only 
operate  an  abandonment  of  the  interest  of  those  who  signed  it ;  that  interest 
was  nothing  but  their  respective  shares  in  the  surplus  after  the  payment  of  the 
debts  of  the  estate.  The  proposition,  that  the  heirs  of  an'  estate  which  is  in  a 
regular  course  of  administration  can  by  illegally  intermeddling  with  it,  acquire' 
the  right  or  power  of  placing  the  effects  belonging  to  it  beyond  the  reach  of  the 
creditors,  is  so  preposterous  and  is  opposed  by  objections  so  numerous  and  so 
obvious  that  its  serious  refutation  is  deemed  unnecessary.  The  defendant  or 
Lis  counsel  seems  to  suppose  that  one  cannot  subject  himself  to  liabilities  with- 
out acquiring  legal  rights  and  powers.  It  may  be  true,  that  these  heirs,  by  the 
acts  offered  in  evidence,  made  themselves  liable  for  the  debts  of  the  succession ; 
but  it  would  be  strange  if  by  their  wrongful  acts  they  could  acquire  the  legal 
power  to  defeat  the  rights  of  third  persons.  The  only  mode  by  which  they 
could  have  acquired  the  authority  requisite  to  make  their  acts  binding  upon  others 
was  by  a  formal  application  to  be  put  in  possession  of  the  estate,  and  giving 
security  for  the  payment  of  the  debts  if  required,  if  the  sanction  of  the  law 
could  be  obtained  for  the  course  pursued  in  this  instance,  or  for  the  doctrines 
advanced  by  the  defendant,  the  rights  of  creditors  would  never  be  safe,  nor  could 
any  one  with  prudence  or  safety  incur  the  expense  and  trouble  of  an  adminis- 
tration. 

The  debt  due  by  the  estate  of  Briggs  is  the  only  fund  now  belonging  to  the 
estate  of  Grimball^  out  of  which  the  debts  still  due  by  it  can  be  paid.  These 
were  nearly  all  due  before  the  so  called  release.  . 

The  defence  in  this  case  is  so  absurd  that  damages,  we  think,  ought  to  be 
allowed  for  a  frivilons  appeal. 

The  judgment  of  the  court  was  pronounced  by 

RosT,  J.  The  syndic  of  the  creditors  of  the  succession  of  E.  L,  Briggs, 
having  filed  a  final  tableau  of  distribution,  the  plaintiff,  as  administrator  of  the 
estate  of  Alexander  GrimhaU,  filed  the  petition  in  this  case  as  an  opposition  to 
said  tableau.  He  asks  that  the  succession  he  represents  be  placed  thereon  as 
a  judgment  and  mortgaged  creditor  for  the  sum  of  $4000  besides  interest.  This 
judgment  against  Briggs  was  rendered  upon  a  note  subscribed  by  him  and  one 
McNeely  in  soliclo,  for  a  tract  of  land  purchased  by  McNeely  fmm  Alexander 
ChrimhalL  * 

The  defence  set  up  against  this  opposition  is,  1st.  that  Alexander  Cfrimhall 
bad  not,  and  consequently  could  not  give  a  valid  title  to  a  large  portion  of  the 
land  sold  to  McNeely,  and  that  the  want  of  title  was  not  discovered  by  McNeely 
or  Briggs  until  after  the  judgment  had  been  rendered  against  them  for  the 
price ;  2d,  thst  McNeely  and  Briggs  have  been  released  from  this  judgment  by  all 
the  heirs  of  age  of  Chimhall,  after  a  tacit  and  unconditional  acceptsnee  on  their 
part  of  the  succession  of  their  relative.  John  Paul,  one  of  the  heirs,  was  a 
minor  and  did  not  sign  the  release. 

The  defendant  in  his  answer  also  prayed,  that  the  heuns  of  Alexander  Grim,' 
bull  might  be  called  in  warranty,  and  for  smch  a  judgment  against  them  as  might 
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Clark       be  rendered  in  favor  of  the  plaintiff  against  him.   The  bein  of  Chimball 
Bhiggs.      denying  their  liability  aa  warrantors  or  otherwise. 

The  district  court  sustained  in  part  the  plaintiff's  daim,  and  ordered  the  soe- 
cession  of  Alexander  GrirnhaU  to  be  placed  on  the  tableau  as  a  creditor  for  the 
sum  of  $1 630  90  besides  interesti  with  mortgage  from  tlie  8th  of  December, 
1842,  the  date  of  the  recording  of  the  judgment.  The  court  further  ordered, 
that  if  the  aggregate  of  the  debts  of  the  estate  of  Grimhall  should  be  less  thao 
the  amount  of  the  judgment  and  interest,  and  the  share  of  John  Paul  Grimball, 
the  minor  heir  who  did  not  sign  the  release,  on  payment  of  the  debts  and  of 
that  share,  the  judgment  should  be  deemed  fully  satisfied.  The  call  in  warranty 
was  dismissed  at  the  cost  of  the  defendant.  From  this  judgment  the  defendant 
has  appealed  against  both  plaintiff  and  warrantor. 

The  want  of  title  in  Alexander  Grimhall  to  a  large  portion  of  the  land  sold 
to  McNeely,  and  the  fact  tliat  the  defect  in  the  title  was  discovered  after  judg- 
ment had  been  obtained  against  the  purchasers  for  the  price,  are  aatialacrfcorily 
.  established ;  but  it  is  also  proved,  that  the  portion  to  which  the  vendor  had  a 
good  title  was  seized  and  sold  under  execution  as  the  property  of  MeNeely, 
and  passed  to  the  purchaser  free  from  incumbrance,  Grimhall  having  retained 
neither  )>rivi]ege  nor  mortgage  upon  it.  After  the  sale,  McNeely  being  no 
longer  able  to  return  the  land,  neither  he  nor  his  surety  could  have  claimed  a 
rescission  of  the  contract.  The  only  remedy  was  for  a  diminution  of  the  price. 
We  understand  this  to  be  the  relief  asked  by  the  defendant,  and  the  diatriel 
court  has  granted  it  fully  by  reducing  the  original  debt  of  $4000  to  $1630  90. 
A  claim  for  the  diminution  of  the  price  cannot,  of  coui'se,  give  rise  to  the  action 
of  warranty,  which  the  law  gives  to  the  purchaser  against  the  vendor  in  case  of 
eviction.  In  the  action  quanti  minaris,  it  b  the  vendor  who  is  evicted  from  a 
portion  of  the  price,  and  the  purchaser  receives  the  full  consideration  of  what 
he  is  made  to  pay. 

If  the  responsibility  of  the  heirs  of  Chimball  arose  from  the  snbeeqnent  FBleaae 
which  some  of  them  gave  the  defendant,  it  does  not  give  rise  to  an  action  of  war- 
ranty, and  should  be  ascertained  in  a  separate  suit. 

The  judgment  against  Briggs  and  McNeely  for  $4000  waa  obtained  by  tho 
present  plaintiff  in  his  representative  capacity,  and  the  only  question  left  for  oor 
consideration  is,  whether  that  judgment  could  be  released  by  the  heirs  of  Altx- 
ander  ChimhalU  without  the  consent  or  knowledge  of  the  administrator  while 
the  administration  continued.  It  is  urged  that  it  could  be;  because  at  the  data 
of  the  release  there  were  no  creditors  of  the  successum  of  Chimball,  and  that 
the  debts  which  now  appear  against  it  are  expenses  of  adminiatration  subae- 
quently  incurred  without  necessity  or  advantage  to  the  succession. 

The  only  evidence  before  us  on  this  part  of  the  case  is  the  account  filed  by  the 
plaintiff,  and  bomdogated  by  a  judgment  of  court,  showing  debts  due  by  Uio 
succession  to  the  amount  of  $858  75.  So  long  as  this  judgment  stands  una(H 
pealed  from  and  unreversed,  it  ia  prima  facie  in  evidence  of  indebtedness.  We 
must  consider  it  proved,  therefore,  that  there  are  debts  due  by  the  saocca> 
sion  of  GrimhalL  To  the  extent  of  tiiose  debts  it  is  clear  that  the  release  relied 
on  by  the  defendant  cannot  avail  him.  The  judgment  having  been  obtained  against 
Briggt  by  the  present  administrator,  he  knew  that  it  must  stiU  be  in  his  poe- 
session  and  under  his  control,  unless  it  had  been  transfeiTed  to  the  heirs;  and 
as  he  made  no  enquhy,  and  no  such  transfer  ever  took  place,  he  cannot  be  con- 
sidered in  good  £uth,  and  the  release  thus  obtained  did  not  affect  the  right  of 
the  administrator  to  recover  the  amount  due,  ao  £u:«s  it  may  be  nacasaaiy  ta  pay 
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WiXiLiAM  Loxa  V,  JosBPH  T.  Robinson  et  aL 

A  oompTOmiie  ctnnot  be  tnnnned  on  •oooant  of  leaion.    C.  C.  3045. 

A  patty  ctnDoC  get  m  new  trial,  apon  the  groood  of  newly  diacorered  evidence  which  would 

prove  ^  fact  not  alleged  by  faim  in  hia  pleadinga*  and  of  which  he  moat  have  been  aware 

beibre  the  triaL 

APPEAL  from  the  District  Court  of  DeSoto,  Olcott,  J.  William  Long, 
propria  persona.  J.  O.  Campbell,  for  defendants.  The  judgment  of  the 
court  was  pronounced  by 

Preston,  J.  On  the  18th  of  September,  1837,  William  Long  and  Joseph 
7\  Rt^inBon  entered  into  a  partnership  in  lands  an^  negroes,  situated  in  the 
then  parish  of  Natchitoches,  now  DeSoto,  for  the  purpose  of  cultivating  cotton 
and  other  crops.  They  subsequently  acquired  oUier  tracts  of  land  and  increased 
theur  force  of  slaTaa,  and  their  transactions  became  very  complicated.  Most  of 
the  property  had  been  placed  in  the  name  of  Robinson ,  and  had  been  sold  under 
executions  to  satisfy  claims  against  him  of  his  minor  son,  and  was  purchased  by 
the  under-tutor  on  account  of  the  son. 

In  April,  1848,  Long  instituted  a  suit  for  a  dissolution  and  settlement  of  the 
partnership  and  partition  of  its  effects.  He  filed  a  supplemental  petition  in  the 
&I),  asking  for  the  sequestration  of  the  crop  of  that  year,  which  was  granted. 

The  son  of  JRobinson,  by  his  under-tutor,  was  made  a  party  to  the  suit,  and 
the  phuntiff  demanded  that  the  sales  to  him  should  be  annulled  on  the  ground 
of  collasion  and  fraud. 

On  the  25th  of  May,  1849f  the  parties  entered  into  a  compromise  before  a 
notary  public,  substantially  as  follows :  **Whereas,  a  suit  in  which  the  said  Wtl- 
Ham  Long  is  plaintiff,  and  the  said  Joseph  T.  Robinson  and  others  are  defen- 
dants, is  now  pending  in  the  District  Court  for  the  parish  of  DeSoto,  and  num- 
bered on  the  docket  of  said  court  as  199,  they  do  by  this  act,  and  in  the  presence 
of  their  respective  attomies,  make  and  agree  to  the  following  compromise  of 
said  suit :  In  consideration  of  the  said  compromise,  the  said  Robinson  agrees  to 
pay  unto  the  said  Long  three  thousand  doUars  payable  in  drafts."  (on  terms 
specified.)  "On  the  payment  of  the  said  drafts,  the  said  Long  agrees  that  a 
final  judgment  shall  be  entered  up  in  fiivor  of  the  said  defendants  in  the  said 
suit,  recognizing  said  defendants  fully  and  completely  in  their  rights  of  the  pro- 
perty contested  in  said  suit,  and  a  final  dissolution  of  all  the  affairs  of  the  firm 
of  Long  Sf  Robinson.** 

As  early  as  the  7th  of  June,  1849,  the  plaintiff  gave  notices  to  the  parties 
interested  that,  according  to  his  understanding,  he  compromised  only  as  to  the 
supplemental  petition  in  said  suit,  claiming  half  the  crop  of  1848.  But  subse- 
quently, in  October,  1849,  he  instituted  the  present  suit  to  annul  the  whole 
compromise  on  the  ground  already  mentioned,  and  also  on  the  ground  of  error 
and  fraud  practised  upon  him  in  obtaining  his  signature  to  the  act. 


the  debts  of  the  saecession  and  the  share  of  the  minor  heir,  who,  not  being  Cla&k 
liable  to  the  defendant  as  wanrantort  and  never  having  released  faim,  is  clearly  Baioof. 
entitled  to  recover. 

We  are  of  opinion,  that  there  is  no  error  in  the  judgment  appealed  from;  and 
it  is  the  opinion  of  the  court  that  it  be  afi&rmed. 

Judgment  afikmedi  with  costs. 
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« 

LoKQ  The  compTomise,  in  express  terms,  embraces  the  whole  suit  No.  199,  and 

BoBrNJhiN  ^^®  ptaiDtiff  agrees  that  a  final  judgment  shall  be  entered  up  in  &vor  oi  the 
defendants  in  said  suit,  recognizing  the  defendants  fully  in  their  rights  to  the 
property  contested  in  said  suit,  and  a  final  dissc^ution  of  all  the  affairs  of  the 
firm  of  Long  S^  Robinson,  To  set  it  aside,  it  was  incumbent  on  the  plaintiff  to 
have  proved  that  it  was  made  in  error  or  procured  by  fraud. 

The  plaintiff  seems  to  rely  to  establish  both,  by  the  large  amount  of  his  claima 
compared  with  the  small  sum  of  $3000  for  which  they  were  compromised. 
But  the  code  expressly  provides,  that  a  compromise  cannot  be  annulled  oo 
account  of  any  lesion — art.  3045 ;  because  it  is  an  agreement  to  put  an  end  to  a 
lawsuit,  and  which  the  parties  prefer  to  the  hope  of  gaining,  balanced  by  the 
danger  of  loosing.  Code  3038.  The  plaintiff  is  therefore  not  only  unfounded 
in  the  opinion  that  the  saciifice  he  made  in  the  compromise  is  cause  for  its 
rescission,  but  the  district  court  also  properly  refused  to  admit  testimony  of  the 
value  of  the  property  and  claims  compromised  by  him. 

The  suggestion  made  by  the  plaintiff  in  his  brief,  that  the  compromise  is  not 
binding  upon  him,  becouse  all  the  parties  interested  in  it  did  not  sign  it,  cannot 
avail  him.  All  signed  it  who  were  expressly  made  parties.  It  was  indeed 
intended  not  only  to  benefit  Jlobinsoni  but  also  to  quiet  the  titles  of  his  son. 
The  minor  son  had  no  interest  in  the  suit  but  to  defend  his  titles.  An  act 
between  parties  which  is  beneficial  to  a  third  person,  certainly  cannot  be  annulled 
between  the  parties,  because  the  third  person  is  not  a  party  to  the  act. 

The  plaintiff  next  alleges,  as  a  ground  of  error  and  fraud,  that  Rohins<m 
having  agreed  to  compromise  his  claim  for  half  the  crop  of  1848,  and  give  him 
$3000  for  the  same,  fraudulently  and  clandestinely  caused  an  act  entirely  dif- 
ferent in  its  nature  to  be  prepared  by  a  notary ;  that  when  the  act  was  read 
by  the  notary  in  presence  of  the  parties  thereto,  he  did  not  hear  what  was  read, 
owing  to  his  hearing  being  at  the  time  very  much  impaired ;  and  he  alleges  that 
he  did  not  read  the  act  before  he  signed  it,  thinking  it  was  in  accordance  with 
his  previous  agreement  with  Robinson. 

Parsons,  the  notary  who  drew  the  act  of  compromise,  testifies  that  he  was 
instructed  by  the  attornies  of  the  plaintiff  and  defendant  as  to  the  terms  of  the 
compromise,  and  agreeably  to  those  terms  the  act  was  drawn.  After  it  was 
written,  he  read  it  in  an  unusually  audible  voice,  having  heard  that  the  plaintiff 
was  somewliat  deaf  at  times.  He  inserted  the  names  of  the  attomiea  of  the 
parties  because  he  koew  they  were  engaged  in  great  and  expensive  litigation, 
and  they  signed  the  act  with  the  parties.  The  room  was  small,  and  he  has  no 
doubt  every  line  and  word  of  the  act  was  understood  by  every  person  in  the 
room.  The  parties  were  present  when  the  attornies  gave  the  instructions  as 
to  the  drawing  up  of  the  act* 

Hamilton^  the  attorney  of  the  plaintiff,  states  that  the  plaintiff  read  the  act, 
and  it  was  afterwards  read  to  him  by  the  notaiy,  and  that  matters  were  tho* 
roughly  discussed  by  the  parties  before  going  to  the  notary. 

Sebastian,  a  witness  to  the  act,  saw  the  plaintiff  read  it.  Quarlts,  the  only 
other  witness  examined,  went  in  but  for  a  moment  to  attest  the  act  as  a  witness, 
and  does  not  contradict  the  other  witnesses.  The  plaintiff's  most  essential  alle- 
gation is,  therefore,  entirely  rebutted  by  the  evidence. 

The  testimony  of  Hamilton  was  objected  to,  on  the  ground  that  he  was  the 
plaintiff  *s  attorney,  and  could  not  disclose  confidential  communications.  He  did 
not  disclose  confidential  communications.  The  plaintiff  asked  for  a  new  trial,  oo 
the  ground  that  he  could  prove  by  Hamilton,  Jones  and  BuLlard^  that  there 
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«ach  a  degree  of  violence  exercised  towards  him  to  make  the  compromise,  as        toRo 
jnstfy  inspired  him  with  fear  of  great  injaiy  to  his  fortane,  and  which  induced     robirsov 
him  to  make  said  compromise  against  his  interest  and  his  wishes ;  and  he  made 
oath  that  he  did  not  know  nntil  after  the  trial  that  the  evidence  was  of  great 
importance  to  him. 

The  violence  charged  was  not  alleged  in  the  plaintifTs  petition,  and,  indeed, 
is  somewhat  inconsistent  with  his  allegations  of  error  and  fraud.  He  does  not 
pretend  to  have  discovered  the  evidence  subsequently  to  the  trial,  and  indeed 
from  its  nature  must  have  known  of  it  before.  There  wss  not,  therefore,  suf- 
ficient ground  for  granting  a  new  trial  C.  P.  561.  10  M.  R.  83.  3  N.  S. 
125.     4  N.  S.  419. 

It  was  the  plaintiff's  misfortune  to  have  conducted  his  cause  without  the  aid 
of  counsel,  but  it  is  one  against  the  consequences  of  which  we  are  unable  to 
afford  refief. 

The  judgment  of  the  district  court  is  affirmed,  with  costs. 


Willis  Bonner  v.  Mrs.  W.  Gill  et  al. 

The  tncTOMe  of  animals  inmre  to  the  benefit  of  the  community  of  acqvetts. 

The  coDTeraion  of  ynipeity  which  renden  a  widow  Uable  for  the  debta  of  the  oommunity, 
mmt  be  fraudalent  and  done  with  the  Tiew  of  appropriating  to  her  own  nae  property 
which  ahe  knew  belonged  to  the  eat  ate  of  her  deceaaed  hasband. 

Thia  conTenion  maat  have  also  occnrred  prior  to  her  rennnciation  of  the  oommnnity  to  ren- 
der her  liable  for  the  debta  of  tbe  commnntty ;  if  done  after  Uie  renanciation  ahe  incnra 
no  greater  penaltiea  than  other  peraona  would  who  had  done  the  aame  thinga. 

APPEAL  from  the  District  Court  of  Rapides,  Cuskman,  J,  W,  Ryan  and 
O.  N,  Ogden^  for  plaintiff.  Hyams,  for  defendants.  The  judgment  of 
the  court  was  pronounced  by 

Preston,  J.  The  plaintiff  sues  the  defendant  as  the  surviving  widow  of 
Henry  Bonner^  to  render  her  responsible  for  debts  due  to  him  by  the  estate  of 
the  deceased.  He  alleges  that  she  concealed  and  made  way  with  effects  of  the 
community  of  acquests  and  gains  ;  that  she  intermeddled  with  the  estate  of  her 
late  husband ;  that  she  retained  and  converted  to  her  own  use  a  portion  of  the 
property  of  the  estate,  and  illegally  sold  and  disposed  of  a  part  of  its  effects. 

The  husband  died  in  October,  1841 ;  the  widow  renounced  the  community 
of  acquests  in  October,  1842.  He  left  a  large  property,  but  greatly  involved  in 
debt.  With  many  others  in  like  circumstances,  he  was  deluded  into  the  belief 
that  he  was  rich,  left  a  will  directing  that  his  property  should  be  kept  together, 
and  managed  to  the  best  advantage,  and  his  debts  paid  out  of  the  proceeds  of 
the  crops,  and  that  his  widow  should  keep  the  property  together  until  his  two 
grand-children  became  of  age,  and  divide  it  between  them.  He  appointed  exe- 
cutors, two  of  whom,  Eli  M.  and  William  Justice^  qualified.  His  hopes  were 
delusive;  his  estate  is  substantially  exhausted  and  has  paid  but  seventy  cents  on 
the  dollar  of  his  debts. 

As  the  acts  upon  which  the  defendant  is  charged  are  not  specified  in  the 
petition,  we  are  led  to  the  conclusion,  from  the  evidence  and  arguments  of 
counsel*  that  they  consisted  in  having  used  and  not  caused  to  be  sold  by  the 
executors:  1.  A  carriage  and  pair  of  horses.  2.  A  gang  of  hogs.  3.  A  stock 
of  cattle. 
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BoirirxR  rp^^  testimony  leaves  no  doubt  on  oar  mindsi  that  the  carriage  was  a  present 

Gill.  from  her  son-in-law  to  the  defendant.  His  wife  having  died,  leaving  two  female 
children,  he  confided  them  to  the  care  and  aiTection  of  their  grand-mother,  with 
whom  they  still  live ;  and  about  the  same  time  presented  her  with  the  carriage 
and  horses.  Bonner  returned  the  horses,  saying  his  son-in-law  was  unable  to 
make  so  large  a  present ;  but  the  latter  persisted  and  sent  them  back,  saying  the 
carriage  would  be  of  no  service  to  his  mother-in-law  and  children  without  the 
horses.  Bonner^  some  months  afterwards,  sent  him  four  mules,  whieh  a  wit- 
ness thinks  were  worth  more  than  the  carriage  and  horses.  That  may  be. 
Mutual  presents  are  generally  the  most  onerous  kinds  of  exchanges ;  neverthe- 
less they  are  presents.  The  mules  appear  to  have  been  sent  rather  to  replace 
the  horses  than  the  carriage;  and  it  is  to  be  observed  that  one  of  the  horses  died, 
and  the  other  was  given  up  to  be  sold  by  the  executors,  on  their  first  demand 
from  the  widow. 

In  pursuance  of  the  testamentary  direction  to  work  the  plantation  and  pay 
the  debts  of  the  estate  out  of  the  proceeds  of  the  crops,  the  executors  gathered 
and  inventoried  the  crop  standing  at  the  decease  of  the  testator,  and  made  and 
gathered  another  crop  for  the  creditors,  as  the  slaves  were  not  sold  until  the 
'  latter  part  of  January,  1843.  Most  of  the  hogs,  it  is  proved,  and  much  of  the 
stock,  in  all  probability,  was  consumed  in  securing  these  two  crops  for  the 
creditors ;  and  it  does  not  appear  that  any  creditor  opposed  the  course  pursued* 
or  that  it  proved  prejudicial  to  the  estate. 

The  stock  of  cattle  was  not  concealed  by  the  widow.  They,  as  well  as  the 
hogs,  were  appraised  and  inventoried,  but  were  not  sold  by  the  execnton. 

Qray%  the  overseer  of  the  plantation  ipimediately  before  Banner's  death,  tee* 
tifies  that  they  were  his  cattle ;  marked  with  his  brand ;  considered  aa  such  on 
the  plantation,  and  that  Mr$.  Banner  never  pretended  to  claim  them.  Dawton 
and  Lasser^  witnesses,  considered  them  the  cattle  of  Mr.  Bonner, 

The  defendant  used  some  of  these  cattle  ;  and  sold  fourteen  head  to  Dr, 
Crutkshanks,  picked  out  of  a  stock  of  fifty,  and  at  SI  2  a  head.  But  it  appean 
that  the  defendant,  in  good  faith,  claimed  them  as  her  own  cattle  and  panph«> 
nal  property.  Pollit  testifies  that  Bonner  always  spoke  of  the  cattle  branded 
H  B  (the  brand  the  widow  claimed,)  as  belonging  to  his  wife  and  daughter. 
WUliam  Justice^  one  of  the  executora,  and  Mr,  Bumey,  a  brother  of  the  defen- 
dant, give  a  history  of  the  stock  and  prove  that  it  originated  from  cattle  given  to 
the  defendant  and  her  deceased  daughter ;  that  Bonner  always  spoke  of  them 
as  the  stock  of  his  wife  and  daughter ;  and  Bumey  further  says,  that  he  assisted 
in  branding  and  delivering  the  cattle  to  Dr.  Crvikshanks^  and  knew  them  to  be 
the  cattle  that  had  belonged  to  Mrs.  Manadieu. 

Our  impressions  are,  that  the  increase  of  animals  inure  to  the  benefit  of  the 
community  of  acquests,  and  that  the  stock  of  cattle,  except  some  which  belong^ 
to  the  grand-children  of  the  defendant,  did  belong  to  the  community  of  acquests. 
And  had  this  case  been  firat  presented  to  us,  we  might  have  come  to  a  different 
conclusion  from  the  jury.  But  they  evidently  gave  full  credit  to  the  testimony 
of  the  executor  of  the  husband  and  brother  of  the  defendant,  though  subject  to 
.  objections  as  to  its  weight  and  credibility,  and  we  cannot  say  the  jury  erred, 
supported  as  their  testimony  is  by  that  of  Pollit. 

The  defendant,  therefore,  evidently  claimed  the  carriage,  hones  and  stock  in 
good  foith  and  believing  they  were  her  own.  It  does  not,  therefore,  beconne 
absolutely  necessary  for  us  to  decide,  whether  they  were  her  paraphernal  pro- 
perty, or  belonged  to  the  community  of  acquests  between  her  and  her  husband. 
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For  we  coDcvr  in  the  legal  points  made  by  the  defendant's  counsel :  1st.  That 
the  conversion  of  the  property  to  render  the  widow  liable  to  the  debts  of  the 
community  must  be  fraudulent,  and  done  with  a  view  to  dispose  of,  or  appro- 
priate to  her  own  use,  effects  which  she  knew  belonged  to  the  estate.  Polhier 
lays  down  this  principle  expressly.  Traite  de  Communaut6,  No.  662,  663.  See 
also  19  L.  K.  606,  606.  Vol.  24  Journal  du  Palais,  746.  lb.  vol.  10,  p.  206. 
PaiDet  Annot6,  No.  6,  art.  801.  If  the  widow  believed  the  effects  to  be  her 
own,  concealed  nothing,  meddled  with  the  property  only  becanse  she  thought  she 
had  a  right  to  it,  she  did  not  thereby  render  herself  liable  to  the  debts  of  the 
community.  We  are  of  opinion,  from  the  testimony,  that  Mrs.  Bonner  con- 
cealed nothing ;  believed  she  had  a  right  to  the  carriage  horses  and  stock  of 
cattle  so  fiir  as  they  were  used  by  her.  Moreover,  that  she  offered  no  impedi- 
ment,  much  less  any  that  was  unreasonable  to  the  creditors,  heirs  or  executors 
of  her  husband,  in  taking  possession  of  his  estate.  She  gave  up  the  surviving 
horse  to  be  sold  as  soon  as  demsnded;  she  gave  up  a  watch  which  she  might 
have  thought  her  own,  having  been  given  to  her  to  replace  her  own,  which  the 
husband  had  lost.  She  made  no  opposition  to  the  sale  of  beds,  chairs,  tables* 
carpets,  and  all  kinds  of  furniture  which  married  ladies  often  imagine  their  own. 
The  executor  does  not  doubt  that  she  would  have  giren  up  the  stock  she  claimed, 
had  he  have  asked  it,  but  that  knowing  its  origin,  and  believing  that  it  belonged 
to  her  and  her  grand-children,  he  did  not  do  so. 

If  these  effects  in  reality  belonged  to  the  estate,  the  executors  sre  accoun- 
table for  them ;  and  it  belongs  to  the  creditors  to  enforce  the  accountability  of  the 
executors.  After  the  renunciation  of  the  community  of  acquests,  the  defendant 
could  not  eren  call  for  an  account  or  exercise  any  control  whatsoever  over  the 
executors. 

We  are  of  opinion,  moreover,  that  tbe  concealment,  conversion,  or  intermed- 
dling of  the  widow  with  the  effects  of  the  community,  must  have  taken  place 
before  her  renunciation  of  the  same,  to  render  her  liable  for  the  husband's  debts. 
The  abstraction  of  effects  after  her  renunciation,  subjects  her  only  to  the  liabili- 
ties or  penalties  to  which  it  would  subject  any  other  person.  This  is  a  reasonable 
inference  from  article  2387  of  the  code,  and  is  expressly  laid  down  by  Duran- 
ton,  vol.  8,  p.  219,  Nos.  442,  443.  If  it  should  be  said  that  she  used  the  car- 
riage and  participated  in  the  possession  of  cattle  and  hogs  during  the  year  before 
she  renounced,  this  pleasure  and  their  subsistence  were  very  possibly  compen- 
sated by  the  services  and  care  an  experienced  lady,  long  acquainted  with  the 
slaves,  might  render,  especially  to  the  females  and  children,  by  her  superinten- 
dence and  advice  as  to  their  health,  clothing,  support,  and  generally  as  to  their 
domestic  concerns. 

The  judgment  of  the  district  court  is  therefore  affirmed,  with  costs. 
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B.  Adlb  V.  Melitb  Antt  et  al. 


A  wife  may  receive  a  oonveyaaee  of  property  to  her  from  ber  favibasd  in  pajmeat  of  dotal 

aod  parapbemal  fandi  for  which  he  is  liable  to  her.    C.  C.  3421. 
The  wife  when  jadicially  attacked  mast  be  aided  by  her  haaband,  or  the  proceeding!  are 

not  obligatory  upon  her. 
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AiTTr. 


Adle         Uortgagei  imut  be  reioicribed  within  ten  yetn.  or  putiee  who  bftve  in  the 
^1^  acquired  rig^hta  upon  the  property  mortgaged  will  be  protected  agahut  the  mortgage ;  and 

the  pendency  of  an  hypothecary  action  to  sabject  Uie  property  to  the  mortgage,  does  not 
exempt  the  mortgage  from  the  necessity  of  reinacription. 

APPEAL  firom  the  District  Court  of  Natchitoches.     OlcoU,  J.    /.  B.  SmUk^ 
for  defendant.     The  judgment  of  the  court  waa  pronounced  by 

Slidell,  J.  Adle  obtained  a  judgment  a^nst  August  Mctoyer,  which 
was  recorded  as  a  judicial  mortgage  in  the  parish  of  Natchitoches  on  the  29th 
April,  1839.  On  the  4th  December,  1843,  and  the  10th  February,  1844, 
August  Metoyer  made  conveyances  of  lands  and  slaves  situate  in  that  parish  U> 
his  wife  Melite  Anty,  in  consideration  of  certain  amounts  of  dotal  and  parapher- 
nal monies  of  his  wife  received  and  used  by  him,  and  for  which  she  had  obtained 
judgment  against  her  husband.  In  1844,  Adle  brought  the  present  hypothe- 
cary action,  for  the  purpose  ef  subjecting  the  proper^  so  conveyed  to  the  pay- 
ment of  his  judicial  mortgage.  A  citation  was  served  upon  MeliU^  and  an 
answer  was  filed  by  her  without  the  cooperation  or  authorization  of  her  hua- 
band.  There  was  judgment  against  her  in  1844,  adjudging  the  proper^  to  ko 
subject  to  the  judicial  mortgage  in  favor  of  the  plaintiff.  Upon  this  judgment 
execution  was  issued,  the  property  was  seized  and  sold,  and  was  bought  by  the 
plaintiff.  Subsequently  Melite  took  an  appeal  assisted  by  her  husband,  and  the 
judgment  was  reversed  upon  the  ground  that  the  appearance  of  the  wife  in  oooit 
was  unauthorized.  The  cause  being  then  reoianded  for  a  new  trial,  a  new 
answer  was  filed,  in  which  the  defendant  alleges  her  ownexahip  of  the  property* 
denies  the  right  of  judicial  mortgage  asserted  by  the  plaintiff,  asserts  the  nullity 
of  the  sheriff's  sale  made  in  1844,  and  pleads  other  matters  in  defence.  By  a 
supplemental  answer  filed  in  1849,  she  pleaded  prescription  and  preCmptiont 
and  asserted  that  the  judicial  mortgage  had  not  been  reinscribed  before  the  hpee 
of  ten  years  from  the  original  inscription. 

Upon  the  subject  of  inscription,  the  testimony  adduced  established  that  no 
reinacription  of  the  judgment  had  been  made  in  any  book  or  booka  of  the 
recorder's  office.  There  is  in  evidence  a  certified  copy  of  the  judgment,  at  foot 
of  which  is  the  following:  *«  Keinscribed  on  the  28th  day  of  April,  1849,  and 

recorded  in  book of  judicial  mortgages,  folio  — .  Signed,  Thomas  P.  Janes^ 

Recorder."  But  this  ceitificate  is  incorrect,  as  is  shown  by  the  testimony  of 
the  recorder  himself,  and  other  witnesses.  He  testifies  that  on  the  25th  April, 
1849,  he  left  the  town  of  Natchitoches  to  go  to  a  distant  part  of  the  pariah  to 
take  an  inventory  of  a  succession.  That  about  six  miles  from  the  town  he  met 
the  phiintiff 's  agent,  who  inquired  where  he  was  going  and  when  he  wonkl 
return.  The  recorder  told  him  he  could  not  say,  as  he  was  going  to  take  an 
inventory;  but  that  one  Morrow  had  the  key  of  his  office,  and  he  couM  have 
access  to  it.  The  agent  told  the  recorder  he  had  business  at  his  office,  but  did 
not  state  its  nature.  The  plaintiff's  agent  then  went  to  the  recorder's  office, 
where  he  found  Morrow^  and  stated  he  wished  the  judgment  reinscribed,  pre- 
senting a  certified  copy  of  it.  Morrow^  who  it  seems  was  not  a  deputy  of  the 
recorder,  wrote  on  the  back  of  the  copy  the  certificate  above  mentioned  as  of 
27th  April,  1849.  On  the  28th,  the  plaintiff's  agent  met  the  recorder  on  his  way 
back  to  Natchitoches  and  exhibited  the  paper.  The  recorder  changed  the  date 
from  the  27th  to  the  28th,  and  signed  it.  He  reached  Natchitoches  on  Sunday, 
the  29th  April,  and  on  Monday  deposited  the  paper  in  his  office;  but  had  never 
reinscribed  the  judgment  in  his  books  down  to  the  time  of  the  trial. 
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Our  first  iaquiiy  m,  had  MdiU  AtUy  once  a  legal  title  to  Uie  property  Dpon  Adlx 
which  the  plaiotiff  seeks  to  enforce  the  hypothecary  action.  From  the  evidence  Artt 
it  satisBBictorily  appears,  that  when  the  conveyances  of  4th  December,  1843,  and 
10th  February,  1844,  were  made  to  her  by  her  husband  she  was  his  creditor  for 
dotal  and  paraphernal  monies  received  by  him  and  appropriated  to  his  own  use. 
Under  the  article  2421  of  our  code,  this  indebtedness  formed  a  lawful  considera- 
tion for  the  conveyance,  and  authorized  the  wife  thus  to  contract  with  her 
husband  for  its  payment.  She  took,  therefore,  at  those  dates,  a  valid  title  to  the 
property  in  question,  subject,  however,  to  the  judicial  mortgage  then  existing  in 
favor  of  Adli^  and  the  risk  of  his  choosing  at  a  future  time  to  exeroise  his 
hypotiiecary  recourse  against  it. 

Has  this  title  ever  been  lawfully  divested,  or  is  Melite  Anty  still  the  owner  of 
that  property?  The  only  pretence  of  divestiture  is  found,  in  the  sheriff's 
seizure  and  sale  nod&r  fieri  facias  issued  upon  th#  judgment  rendered  against 
Melite  in  1844,  which  judgment  was  set  aside  by  the  Supreme  Court  in  1846. 
It  is  said,  that  if  a  judgment  be  executed  against  a  defendant  by  a  sale  of  his 
property,  and  he  subsequently  obtains,  upon  devolutive  appeal,  a  reversal  of  the 
judgment,  the  sale  stands,  and  the  defendant  must  folk)w  its  proceeds.  That 
such  is  the  ordinary  rule  is  true.  See  BaUlio  v.  WUaont  5  N.  S.  214.  But  the 
rule  must  be  applied  within  its  proper  limits,  and  to  those  cases  where  the  judg- 
ment is  not  essentially  invalid,  but  involves  merely  some  error  of  law.  It  is  not 
proper  to  extend  it  to  a  case  of  a  defendant  who,  not  being  sui  juris,  but  affected 
by  a  legal  incapacity,  has  not  been  duly  represented  or  legally  present  in  the 
proceedings  which  resulted  in  the  judgment.  The  rule  that  the  wife  when 
judicially  attacked  must  be  aided  by  her  husband,  rests  essentially  upon  the 
same  basis  as  the  principle  of  law  which  incapacitates  the  wife  to  contract 
without  the  authorization  of  her  husband.  If  a  wife  cannot  make  a  direct 
alienation  of  her  property  without  the  authorization  of  her  husband,  with  what 
propriety  can  she  be  bound  by  a  foroed  alienation  effected  by  means  of  proceed- 
ings in  which  she  was  unaided  by  him  1  If  it  had  been  proved,  that  in  the 
progress  of  the  execution  or  subsequently  Melite  had  acted  with  the  assistance 
of  her  husband  in  appointing  an  appraiser,  bidding  at  the  sale,  or  doing  other 
acts  which  might  perhaps  be  construed  into  a  legal  affirmance  of  it,  a  different 
question  would  have  been  presented.  But  as  the  case  stands  there  is  nothing 
to  show  that  she  has  done  any  act  legally  conclusive  of  her  rights. 

Being  therefore  of  opinion,  that  the  title  which  she  acquired  has  not  been 
lawfully  divested  in  the  plaintiff's  favor,  our  next  inquiry  is,  has  the  plaintiff  a 
judicial  mortgage  upon  the  property  thus  owned  by  Melite*  That  such  a  mortgage 
once  existed  is  conceded.  Has  it  been  extinguished  and  lost  by  lapse  of  time 
and  the  failure  to  reinscribe  ? 

The  argument  of  the  plaintiff  is,  that  the  want  of  reinscription  cannot  be 
attributed  to  the  fault  of  the  creditors.  But  in  our  opinion  this  argument  is 
unsatisfactory.  The  judicial  mortgage  exists  and  has  vitality  only  by  inscription. 
It  is  this  which  gives  the  public  notice,  and  establishes  a  lien  against  third  per- 
sons. If  there  be  no  inscription,  there  is  no  judicial  mortgage.  It  is  not  what  the 
recorder  ought  to  or  might  have  done,  but  what  he  does,  tbat  we  must  look  to 
in  order  to  ascertain  the  rights  of  parties.  If  the  public  record  is  considered  as 
the  sole  standard  by  which  those  rights  are  to  be  determined,  the  community 
can  always  know  with  certainty  what  conventional  or  judicial  mortgages  exist 
on  a  man's  property,  and  can  deal  with  him  securely.  But  if  instead  of  looking 
to  the  record,  courts  let  Jn  proof  of  unsuccessful  diligence  of  the  creditor  to  ga|^ 
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Adls  his  ttottgnge  recorded,  and  the  reiniaKieBi  or  ikuft  of  llie  pnblie  officer,  aD  die 
AKTr.  security  and  certaiDty  contemplated  by  our  n^etiy  sjateni  is  gone,  and  a  wide 
door  n  opened  to  injnitice  and  frandfl.  The  remedy  of  the  creditor  who  loeee 
his  rights  by  want  of  proper  inscription  is  against  the  officer,  in  damages.  Hia 
ianH  or  frand  is  not  to  be  visited  npon  the  pnhlic.  See  Civil  Code,  3313,  3333, 
3357,  6ce.    Suecessian  of  Talctntty  4  R.  R.  5*    2d  Ann.  800,  608* 

We  consider  it  also  well  settled,  that  the  pendency  of  this  snit  for  the 
enforcement  of  his  hypofhecaiy .  rights,  did  not  dispense  Uie  pbintiflr  from 
Uie  necessity  of  reinscription.  See  Shepherd  t.  Orleans  Cotton  Prt$s^  2d 
Ann.  100.     McElrath  ▼.  Dupuy,  lb.  520.     Hyde  v.  Bennett^  lb.  799 

It  is  therefore  decreed,  that  the  judgment  of  the  district  court  be  reversed; 
and  it  is  further  decreed,  that  the  adjudication  made  to  the  said  Adli  oo  the 
0th  July,  1844,  h^  the  sheriff  of  the  parish  of  Natchitochee  under  fieri  fada* 
m  this  cause,  have  no  effect  ligaiost  the  said  Melite  Anty ;  that  the  said  Afetife 
Aniy  be  recognized  as  the  lawful  owner  of  the  property  described  in  the  peti- 
tion and  in  the  act  of  sale  to  her  by  Augvit  Metoyer^  of  4th  December,  1843* 
and  10th  FebruBTy,  1844,  and  be  restored  to,  and  quieted  in,  the  poaBessioa 
thereof,  free  from  any  judicial  mortgage  in  favor  of  said  plaintiff.  It  is  further 
decreed,  that  the  claim  of  said  Melite  Anty  for  damages  for  the  unlawful  seiKure 
and  detention  of  said  property  by  said  plaintiff  be  reserved.  It  is  further 
decreed,  that  the  costs  in  both  courts  of  this  suit  against  said  defendant  be  paid 
by  the  plaintiff. 
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D.  B.  CUMMINO  V»   FOLIOB   Ju&T  OF   RaPIDBS. 

The  only  cafei  of  injunctioa  which  are  to  be  tried  ■ammarily  are  thoie  in  whidi  no  Moarity 
ii  required.  C.  P.  739,  740,  741.  In  all  other  eaaea  of  izganctioa  the  partiea  are  entitied 
to  a  trial  hy  jniy,  if  they  comply  with  the  legal  Te^joiritei. 

APPEAL  from  the  District  Court  of  Rapides,  Cushman^  J.     Hyam$  and 
FlinU  for  plaintiff.      Thoma$  F.  Scatty  for  defendants.     The  judgment  of 
the  court  was  pronounced  by 

RosT,  J.  The  plaintiff  enjoined  the  sale  of  a  tract  of  land,  seized  for  the  pay- 
ment of  a  special  tax,  assessed  against  him  under  an  ordinance  of  the  police  juiy, 
and  gave  bond  and  security  in  the  sum  of  seven  hundred  and  fifty  doBan,  in 
compliance  with  the  order  of  the  judge ;  he  snbsequenUy  amended  his  petitioo 
after  issue  joined,  and  prayed  for  a  trial  by  jury  upon  tiiis  amended  petition.  Tbm 
eourt  decided  that  he  was  not  entiUed  to  a  trial  by  juzy,  on  the  ground  that  thia  is 
a  case  which  the  law  requires  to  be  tried  summarily,  without  the  intenrention  of 
a  jury ;  and  he  was  ruled  to  trial  without  a  jury. 

The  point  was  reserved  by  a  bill  of  exceptions  which,  in  our  opinion,  was  wdl 
taken.  The  only  cases  of  injunction  which  are  to  be  tried  summarily  are  thoo« 
in  which  no  security  is  required  to  be  given.  C.  P.  739,  740,  741.  This  not 
being  such  a  case,  the  trial  by  jury  is  a  legal  right,  of  which  the  plaintiff  could 
not  be  deprived.    The  case  roust,  therefore,  be  remanded. 

It  is  ordered,  that  the  judgment  in  this  case  be  reversed,  and  the  case 
remanded  for  further  proceedings,  with  directions  to  the  district  judge  to  aUow^ 
^^le  plaintiff  a  trial  by  jury.     It  is  farther  ordered,  that  the  defondanta  and 
•^topellees  pi^  the  costs  of  this  appeal. 
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JUDGES  OF  THE  COURT.' 

Hon.  Pierre  Adolphb  RosTi 

HoQ.  Thomas  Slidbll,  ^   Associate  Justices. 

Hon.  Isaac  T.  Preston. 


William  Bricb  o.  Elkin  T.  Jones. 

Hm  prMcription  wliich  btn  tistioni  of  damagei  agminst  gheriiFf  for  mftkiag  wroagfol 

fleisuTM  ifl  two  yoan. 
A  iheriff  it  not  reipoDcible  for  damagef  wfaicfa  are  die  remote  eoDaeqaeace  of  laa  maUng  a 

wnmfsfol  leuure. 

APPEAL  from  the  District  Court  of  Claiborne,  TayUyr,  J.  T.  Vaughan,  for 
plaintiff.  A,  Lawson^  for  defendant.  The  judgment  of  the  court  was 
pronounced  by 

P&ESTON,  J.  On  the  20th  of  December,  1847,  the  plaintiff  filed  his  petition, 
claiming  five  hundred  dollars  damages  from  the  defendant,  as  sheriff  of  the 
pariah  of  Claiborne,  for  having  seized  and  sold  a  tract  of  land  belonging  to  him, 
situated  in  that  parish,  in  the  suit  of  George  W.  Peet  against  Richard  Stiles. 
Oeorge  W,  Peel  became  the  purchaser,  and  sold  Uie  land  to  one  Martin  Can- 
fields  who  brought  a  petitory  action  against  the  plaintiff  for  it,  which  caused  him 
great  trouble  and  expense  in  defending  his  title,  before  the  District  and  Supreme 
Court,  for  which  he  brings  this  suit,  and  obtained  a  verdict  and  judgment  for  one 
hundred  and  fifty  dollars  damages ;  from  which  the  plaintiff  has  appealed. 

The  defendant  pleads  that  the  damages  clfumed  are  barred  by  the  prescription 
of  one  year.  But  the  acts  were  done  in  the  performance  of  duties  within  the 
•cope  of  his  aothoriQrt  and  the  prescription  is  extended  by  the  act  of  1837,  to 
two  years. 

He  urges  that  they  were  done  by  his  deputy,  but  he  made  the  return  and 
•igned  the  deed  himself;  and  indeed,  is  responsible  for  the  errors  of  his  deputy, 
while  acting  within  the  scope  of  his  authority. 

'Hon.  Oxoaox  Bnsris,  C.  J.,  was  not  present  daring  this  tenn. 
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But  the  case  preBents  a  much  more  difficult  qcieBtion.  Were  the  acts  of  die 
defendant  the  immediate  cause  of  the  damages  suffered  by  the  plaintiff?  We 
are  not  liable  in  damages  for  the  remote  consequences  of  our  acts ;  and  it  has 
always  been  difficult  for  courts  to  distinguish  betwei^n  those  immediate  danuigefl 
for  which  defendants  are  responsible,  and  the  consequential  damages  for  which 
they  are  not  liable. 

In  the  present  case,  there  is  no  evidence  that  the  sheriff  actually  disturbed 
the  possession  of  the  plaintiff.  The  petitory  action  which  caused  him  the 
trouble  and  expense,  shows  that  the  sheriff  did  not  physicaUy  seize  the  land, 
turn  the  plaintiff  out  of  possession,  and  deliver  it  to  the  vendee.  He  advertised 
on  paper,  and  only  gave  a  paper  title.  His  functions  and  acts  terminated  there* 
and  no  damage  was  yet  done  to  the  plaintiff. 

Even  the  sheriff's  vendee,  Peel,  did  not  sue  the  plaintiff,  but  sold  the  paper 
title  to  Canfieldj  without  warranty  of  title  or  possession.  He  was  at  liberly  to 
sue  for  the  land  or  not,  as  he  thought  proper.  Peet  did  not  urge  him  to  sue, 
much  less  the  sheriff,  who  had  not  the  slightest  interest  in  the  action  witJi  regard 
to  the  land. 

Canjield  brought  the  suit  which  caused  the  whole  trouble  and  expense  to  the 
plaintiff.  For  it  is  to  be  observed,  that  the  whole  damage  proved  or  allowed  by 
the  jury  and  district  court  was  the  counsel  fee  for  defending  this  suit,  which 
was  the  act  of  Canjield  alone.  These  damages  were  most  remotely  consequen- 
tial upon  the  acts  of  the  sheriff.  The  acts  of  Peet,  and  the  subsequent  acts  of 
Canjield,  at  distinct  periods,  were  intermediate  between  him  and  the  plaintiff. 

In  general,  though  there  are  exceptions,  it  must  appear  that  the  acts  com- 
plained of  could  not  have  occurred  without  causing  the  damages.  Now  Peet^  if  he 
had  thought  of  suing  under  the  sheriff's  deed,  might  have  examined  the  previous 
chain  of  title,  and  have  been  unwilling  to  embark  in  the  folly  of  a  suit.  Canfield 
might  have  done  the  same  thing  and  have  been  equally  wise,  and  no  damage  would 
have  been  suffered  by  the  plaintiff.  As  to  the  slander  of  plaintiffs  title,  it  was 
clouded  by  the  claim  of  Richard  Stiles,  The  sheriff's  deed  did  not  make  it 
darker.  If  he  had  not  sold  at  all,  it  is  probable  some  one  would  have  sued  the 
plaintiff  by  virtue  of  the  title  of  Stiles,  It  appears,  by  reading  the  opinion  of  the 
Supreme  Court,  that,  as  to  the  slander  of  the  plaintiff's  tille,  circumstances 
seemed  to  have  placed  his  land  in  such  a  situation  that  it  had  to  pass  through  a 
trial  independently  of  the  sheriff's  sale.  And  for  his  trouble  and  expense  in 
defending  his  title,  the  plaintiff  has  some  consolation  that,  with  the  aid  of  able 
counsel,  it  has  passed  the  fiery  ordeal  unscathed,  and  that  he  and  his  family  may 
DOW  repose  upon  it  in  quiet,  with  none  to  make  them  afraid. 

We  are  of  opinion,  that  the  judgment  should  be  reversed;  and  decree^  tlun 
there  be  judgment  for  the  defendant,  with  costs  in  both  courts. 
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Charlbs  H.  Morrison  v.  J.  C*  Whetstone,  and  Whet- 
stone V,  Morrison.     (Coosolidated.) 

The  GoTernment  of  the  United  Statei  wu  bound  by  the  treaty  of  ceMion  of  Loniaiuia  fraoi 
France,  to  protect  the  private  property  of  the  inhabitants.  This  obligation  waa  reoo^* 
nixed  by  varioas  acta  of  Congreas.    A  claim  to  land  held  under  the  grant  to  Bastrop 
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property  wludi  the  Uaited  SUtei^  nndw  the  treaty  end  acts  of  CoogreM,  could  not  diiro'      Mokrmoii 
gwd  until  the  claim  had  been  finally  disproved  of  by  Congress,  and  a  purchaser  from  the   j—     ^' 
United  States  ooold  acquire  no  rights  by  his  purchase. 
Where  the  defendant  has  acquiesced  in  a  ssle  of  his  property  for  more  than  thirty  years,  it 
is  not  for  others  who  do  not  set  up  his  title,  but  repudiate  it,  to  complain  of  the  want  of  the 
legal  formalities  in  the  sheriff's  sale. 

APPEA.L  from  the  District  Court  of  Morehouse,  Copley,  J.     Purvis,  for 
plaintiff.     Dubose,  for  defendant.    The  judgment  of  the  court  was  pro- 
nounced by 

Preston,  J.  This  is  a  petitory  action.  The  plaintiff  claims  a  tract  of  land 
situated  in  the  parish  of  Morehouse,  containing  two  hundred  arpents,  more  or 
less,  and  which  he  describes  in  his  petition.  He  alleges  that  he,^  and  those 
under  whom  he  claims,  possessed  the  land,  as  owners,  for  more  than  thirty  years. 

The  defendant  settled  on  the  land  in  1846,  as  belonging  to  the  United  States, 
with  the  intention  of  acquiring  it  by  preemption.  In  1847,  the  plaintiff  brought 
a  possessory  action  against  him,  and  sequestred  the  land.  Judgment  in  this  suit 
was  rendered  in  favor  of  the  defendant  in  1848.  The  defendant  then  com- 
menced a  suit  for  damages  on  the  sequestration  bond.  That  suit  was  consoli- 
dated with  this,  both  were  tried  together  by  a  jury,  who  rendered  a  verdict  for 
the  plaintiff. 

The  documentary  evidence  offered  by  the  plaintiff  shows,  that  on  the  9th  of 
October,  1805,  Abraham  Morehoiue  sold  to  Samuel  Buckner,  four  hundred 
acres  of  land  in  the  concession  of  twelve  leagues  square  made  by  the  King  of 
Spain  to  the  Baron  de  Bastrop,  On  the  19th  of  March,  1806,  Buckner  sold 
one  hundred  acres  of  the  land  to  George  Hook,  and  on  the  13th  of  September, 
1809,  sold  the  other  three  hundred  acres  back  to  Abraham  Morehouse.  On  the 
26th  day  of  December,  1812,  Morehouse  sold  the  three  hundred  arpents  of  the 
land  to  Richazd  WilliamSf  and  on  the  27th  of  October,  1612,  Williams  sold  one 
hundred  arpents  to  Needham  Reynolds,  retaining  two  hundred  arpents  of  the 
tract  for  himself. 

On  the  22d  of  August,  1815,  the  sheriff  of  the  parish  of  Ouchita,  by  virtue 
of  an  execution  in  the  suit  of  John  Blair  against  Richard  Williams,  sold  a  tract 
of  land  containing  two  hundred  arpents,  near  the  Mer  Rouge,  to  D.  B.  Stowe, 
for  $240,  which  was  paid  ;  and  on  the  5th  of  November,  1846,  Stowe  sold  the 
land  to  the  plaintiff. 

The  survey  made  by  the  parish  surveyor  in  1849,  by  order  of  court  in  this  ' 
suit,  and  the  oral  testimony,  shows  sufficiently  that  the  land  in  controversy  was 
the  subject  of  these  ancient  conveyances. 

The  deeds  we  have  recited  show  a  civil  possession  by  the  plaintiff  and  those 
under  whom  he  claims  for  thirty  years  before  the  defendant  entered  upon  the 
land,  and  by  titles  translative  of  property.  The  titles  and  prescriptions  of  ten, 
twenty  and  thirty  years,  would  therefore  avail  the  plaintiff,  if  there  be  nothing 
peculiar  to  this  case  to  take  it  out  of  the  rules  of  prescription  and  property. 

The  defendant  alleges,  that  the  land  in  controversy  belongs  to  the  United 
States;  that  he  has  made  a  settlement  upon  it,  with  a  view  to  acquire  title  by 
preemption,  and  that  the  plaintiff  can  have  neither  title  nor  prescription,  by 
which  to  evict  him  of  his  possession  even  without  title. 

It  is  matter  of  public  notoriety  and  has  never  been  disputed  by  the  Govern- 
ment of  the  United  States,  but,  on  the  contraiy,  the  government  has  made  it 
notorious,  by  the  publication  of  the  documents  in  the  volumes  of  their  land  Jaws, 
and  papers  relative  to  the  public  lands,  that  the  Baron  Carondelet,  a  Spanish 
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If oBRitoir  Governor  General  of  Loaisiana,  towards  the  ckwe  of  the  last  contoryt  entered 
WuBTSTONs.  ™^  ^  negotiation  with  the  Baron  de  Bastrop^  which  resulted  in  a  grant  of 
twelve  leagues  square  of  land,  located,  bj  a  survey,  on  the  bayou  Bartholemy, 
for  the  purpose  of  making  an  extensive  settlement  for  the  cultivation  of  wheat, 
and  the  manufacture  and  exportation  of  flour  to  Havana  and  elsewhere.  The 
enjoyment  of  the  banks  of  the  bayou  was  granted  to  him  to  establish  mills,  and 
the  lands  to  locate  fiimilies.  It  was  proposed  to  introduce  ^y^  hundred  families, 
and  a  gratuitous  grant  of  four  hundred  arpents  of  land  was  to  be  made  to  each 
fitmily.  It  is  matter  of  history,  that  the  plan  was  partially  executed  by  the  intro- 
duction and  location  of  some  families  on  the  grant.  It  was  suspended  on  account 
of  the  want  of  funds  in  the  treasury  of  the  province— the  governor  having  under- 
taken to  bear  a  portion  of  the  expenses,  and  probably  on  account  of  the  embar- 
rassments of  the  Baron  de  Bastrop — and  was  abandoned  in  consequence  of  the 
subsequent  change  of  the  government. 

By  the  treaty  of  cession  of  Louisiana  to  the  United  States,  the  vacant  lands 
not  private  property  was  ceded  to  the  government ;  but  the  inhabitants  were 
guaranteed  in  the  enjoyment  of  their  private  property.  That  property  neces- 
sarily embraced  every  thing  or  claim  that  was  valuable  to  an  individual ;  for  a 
elaim,  however  weak,  is  property,  if  value  can  be  fairiy  obtained  for  it. 

As  early  as  March,  1805,  Congress,  with  a  view  to  separate  the  public  domain, 
that  is,  the  vacant  land  that  was  not  private  property,  fVom  the  private  claims  to 
land  in  Louisiana,  and  to  carry  into  effect  the  guarantee  of  the  treaty,  passed 
**  an  act  for  ascertaining  and  adjusting  the  titles  and  claims  to  land  within  the 
Teritory  of  Orleans  and  District  of  Louisiana."  It  opened  land  offices  and,  by 
the  4th  section  of  the  act^  invited  every  person  claiming  land  by  virtue  of  a  com- 
plete Spanish  grant,  to  deliver  to  the  recorder  of  land  titles  a  notice  in  writing, 
stating  the  nature  and  extent  of  his  claims,  together  with  a  plat  of  the  tract 
claimed,  and  to  deliver  the  grant  for  the  purpose  of  being  recorded. 

The  board  of  commissioners  were  directed  to  make  a  report  of  their  decisiona 
on  claims,  to  be  laid  before  Congress  for  their  determination  thereon.  In  1806, 
the  act  was  amended,  and,  among  other  things,  it  was  provided  that  the  lands 
embraced  by  the  report  should  not  be  otherwise  disposed  of  until  a  decision  of 
Congress  shall  have  been  had  thereupon.  The  act  of  1805  was  amended  and 
extended  in  1807. 

Abraham  Morehouse  had  acquired  from  the  Baron  de  Bastrop  a  large 
interest  in  the  grant,  and  about  this  time  presented  his  claim  to  the  board  of  com- 
missioners established  by  the  government,  for  record  and  confirmation.  His 
claim  was  not  confirmed,  but  rejected  by  the  board  of  commissioners.  The 
claim  was,  therefore,  entitled  to  the  benefit  of  the  provision  that  the  lands  coaM 
not  be  disposed  of  until  a  decision  of  Congress  upon  it,  which  was  reiterated  in 
several  subsequent  acts  of  Congress.  And,  indeed,  although  claims  founded 
upon  incomplete  titles  might  be  subject  to  the  decision  and  generosity  of  Con- 
gress, yet  claims  founded  upon  complete  grants  could  be  subject  only  to  tbe 
decision  of  the  judiciary  if  contested  by  Congress  or  the  executive  officers  of 
the  government.  And  it  is  known  that  the  United  States  are  at  this  moment 
contesting  before  the  judiciary  department  of  the  government,  with  claimanta 
under  Morehouse^  the  eflfect  of  the  grant  to  Bastrop, 

From  these  general  views,  which  might  be  made  much  more  forcible  bj 
entering  into  details  and  invoking  authorities,  it  is  manifest  that  Morehouse  had 
a  claim  which  the  government  has  already  and  no  doubt  will  continue  to  contest 
before  the  judiciary ;  but  until  the  government  does  succesfully  contest  and  haT0 
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tifafi  ckims  under  the  gnnt  declared  inTiirid,  it  is  bomid  bj  the  treaty  of  ceMioii,  Honattoa 
ako  by  the  act  of  1806  and  many  snbaeqnent  acts  of  Congress  not  to  regard  and  WHSTsroirs. 
treat  the  claims  as  nnllities.  Therefore,  no  person  under  the  authority  of  the 
United  States  can  settle  on  the  land  with  a  view  to  acquire  it  by  preemption, 
because  the  goYernment  induced  Morehouse  to  file  his  claim  and  record  his  title* 
as  well  to  separate  the  public  domain  from  private  claims,  as  in  obedience  to  the 
treaty  of  cession ;  and  as  an  inducement,  bound  itself  not  to  make  any  disposi- 
tion of  the  land  until  a  decision  by  Congress  on  the  claim,  and  indeed  cannot 
make  any  disposition  of  it,  on  principle,  until  a  decision  by  the  courts  of  the 
United  States  against  the  claim. 

From  what  has  been  said,  it  is  clear  to  us  that  the  vendees  under  BcLStrop^ 
in  good  fiiith,  claimed  the  land  in  his  grant  by  title.  The  claim  is  valuable  to 
tiiem,  because  the  sales  in  this  record  show  that  the  claimants  have  been  able  to 
sell  the  lands  for  money.  That  value  is  properly  guaranteed  to  the  claimants 
by  the  treaty  of  cession.  Congress  has,  by  various  acts,  declared  they  will  not 
make  any  disposition  of  the  property  until  a  decision  against  the  claimants  of  the 
land.  Therefore  no  person  can,  in  any  shape,  interpose  the  United  States  to 
shield  their  possession  against  a  claimant  under  B4Utrop*s  grant. 

It  is,  however,  contended  by  the  defendant,  that  the  sheriff's  deed  to  Stowe  m 
not  supported  by  an  execution,  and  is  so  defective 'as  not  even  to  convey  the  tide 
WUliams  derived  from  Morehouse,  Williams^  the  defendant  in  execution, 
might  perhaps  have  required  further  proof  than  this  deed  aflfords  of  the  forced 
alienation  of  his  property ;  but  as  he  has  been  rilent  for  more  than  thirty  years, 
it  is  not  for  others  who  do  not  set  up,  but  repudiate  his  title,  to  complain  of  the 
want  of  formality  in  selling  his  property.  It  is  to  be  recollected,  that  the  deed 
was  made  on  the  22d  of  August,  1815,  and  therefore  was  governed  by  the  act 
of  1805  then  in  force,  regulating  executions,  and  not  by  the  Code  of  Practice. 
The  10th  section  of  that  act  made  the  deed  admissible  in  evidence.  2  Mart. 
Dig.  334.  And  an  act  approved  in  1828,  gave  copies  of  the  deed  the  same  force 
as  the  copy  of  an  authentic  act ;  so  that  this  title,  without  the  execution  or 
sheriff's  return,  has  the  force  of  an  authentic  act  as  to  third  persons. 

This,  with  the  preceding  chain  of  tide  from  1805  and  the  civil  possession  at 
least  afler  the  sheriff's  deed,  is  a  sufficient  title  upon  which  to  maintain  a  peti- 
tory action  against  one  who  neither  alleges  nor  attempts  to  prove  any  title  in 
himself,  except  tortnous  possession.  For  we  concur  fully  in  the  decision  of  the 
Supreme  Court  in  the  case  of  Baillo  v.  Bumey  et  al.  3  R.  R.  319.  See  also 
the  cases  of  Paten  v.  Blaise,  19  L.  R.  396;  and  Bedford  r.  UrquharU 

We  ar«  not  satisfied  the  defendant  suffered,  or  should  recover  any  damages 
in  consequence  of  the  sequestration  of  the  land  in  the  possessory  action,  or  that 
he  Is  entitied  to  any  thing  for  improvements. 

The  judgment  of  the  district  court  in  favor  of  the  plaintiff  for  the  tend  described 
in  his  petition,  and  in  the  survey  made  by  the  parish  surveyor  by  order  of  court 
in  this  snit  is  affirmed,  with  cost.  And  in  the  suit  of  /.  C.  WheUUmt  v.  Jckn 
Boyd  et  al.  for  damages  on  the  sequestration  bond,  it  is  decreed  that  there  be 
judgment  for  the  defendants,  with  costs. 

By  Sliue!.!.,  J.  I  decline  sitting  in  the  decision  of  this  cause;  but  the 
parties  having  requested  me  to  sit,  pro  Jbrma,  to  form  a  quorum.  I  have  done 
so,  and  left  the  case  with  my  bretheren,  who  concur  in  opinion.  I  wish,  there- 
fore, to  be  considered  as  expressing  no  opinion  in  the  case. 
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John  H.  Hbwixt  o.  C.  6.  Stbphbns. 

Although  a  depnty  sheriff  caimot  bay  property  at  a  sale  made  by  htmself,  there  is  no  IftW 

which  prohibit*  him  Anom  baying  at  a  sale  made  by  the  sheriff 
It  is  saiScient  if  a  party  clalmiog  ander  a  sharilTs  sale  shows  a  sabstaatial  oonipliaBO* 

with  the  requisites  of  the  law  in  making  the  sale ;  and  what  is  necessarily  or  revnnwkij 

to  be  inferred  from  the  sheriff's  retom  may  be  presumed  antU  the  oontraiy  ia  showxu 
Where  the  defendant  in  execatxon  points  out  property  to  be  seized  on  execotion,  a  notice  of 

seiznre  is  nnnecessary,  and  the  three  days  notice  before  advertising  is  waived. 
If  a  sheriff's  retom  shows  that  property  was  sold,  **  after  having  the  same  appraiaed,"  k 

will  be  presamed  there  was  a  legal  appraisement,  nnless  the  oootrarj  bo  proved. 
The  act  of  8tfa  of  March,  1841,  directing  sheriffs  to  advertise  their  sales  in  a  newspaper,  if 

any  were  pablished  in  the  parish,  superseded  the  acts  reqaixing  the  advertiaemeiita  to  be 

posted  at  two  other  public  places  in  the  parish,  besides  at  the  court-house. 
Tbe  act  of  10th  of  March,  1834,  declares  that  the  fact  of  the  sale  being  made,  is  priwid  faem 

evidence  that  the  sheriff  made  the  required  advertisements. 

APPEAL  from  the  District  Court  of  FraDklin,  Mayo^  J.  O.  D.  StUlm^Mt 
for  plaintiff.  McOuire  and  Rayt  for  defendant.  The  jndgment  of  the 
court  was  pronounced  by 

PuESTON,  J.  By  virtue  of  an  execution  in  a  suit  of  Parker  against  John  H. 
HewitU  the  plaintiff  in  this  suit,  a  quarter  section  of  land  was  sold  by  the  sheriff 
of  the  parish  of  Ouachita,  on  the  15th  of  May,  1841,  and  the  defendant  became 
the  purchaser  for  the  sum  of  seventy-two  doUan,  payable  in  a  bond  at  twelve 
months'  credit. 

This  suit  is  brought  to  annul  the  sale,  on  the  ground  that  the  formalities  of 
law  necessaiy  to  make  a  valid  forced  alienation  of  the  property  were  not  com- 
plied with  by  the  sheriff. 

The  plaintiff  further  alleges,  that  the  defendant  was  the  depu^  sheriff,  and 
made  the  sale  to  himself.  If  this  allegation  had  been  proved,  the  district  oouit 
would  no  doubt  have  annulled  the  sale  on  that  ground,  as  was  done  in  the  case 
of  McCluskey  against  Wehb,  4  R.  R.  204,  205 ;  and  we  would  have  approved  of 
the  decision.  No  proof,  however,  has  been  offered  that  the  defendant  made  the 
sale,  and  although  the  deputy  acts  for  the  sheriff  in  selling,  and  cannot  there- 
fore buy  himself,  yet  the  sheriff  in  selling  does  not  act  for  his  deputy,  and  we 
know  of  no  law  or  principle  which  prohibits  the  deputy  from  buying  at  a  sale 
made  by  the  sheriff  himself. 

The  plaintiff  alleges  further,  that  there  was  fraud  and  collusbn  in  the  sale ; 
and  it  is  stated  ^hat  the  deputy  was  the  brother  of  the  sheriff.  There  is  no  pnot 
in  support  of  these  allegations.  We  regret,  however,  that  such  sales  should 
take  place,  and  become  matter  of  litigation  in  court,  as,  however  honestly  made, 
they  subject  the  acts  of  public  officers  to  suspicion  and  remarks,  as  thrown  out 
in  this  suit,  which  should  always,  if  possible,  be  avoided. 

The  position  of  plaintiff *s  counsel,  that  when  a  sheriff's  sale  is  attacked  on  the 
ground  that  the  forms  of  law  were  not  complied  with,  the  onus  is  thrown  on  the 
party  claiming  under  the  sale  to  prove  the  requisite  formalities  must  be  qualified. 
If  he  shows  by  the  sheriff's  return  a  substantial  compliance  with  the  requisites 
of  law,  it  is  incumbent  on  the  plaintiff  who  attacks  the  sale  to  show  that  die 
forms  were  not  strictly  observed.    And  further,  what  is  necessarily,  or  perinps 
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reaaoDaUy  to  be  inferred  from  the  sheriff's  retam,  may  be  presumed  until  the       Hkwitt 
contrary  is  shown.     2  R.  R.  468.     19  L.  R.  309.     11  R.  R.  322.  BTBPHKKi. 

It  is  alleged,  that  no  notice  of  seizure  was  given  with  a  list  of  the  property 
aeized.  The  sheriff  returns,  that  he  demanded  property  from  the  defendant  in 
the  execution,  and  that  he  pointed  out  the  land  in  controversy.  Therefore,  it 
was  unnecessary  to  show  a  notice  of  seizure,  with  a  list  of  the  property  seized. 

It  is  alleged,  that  no  notice  was  given  to  the  defendant  in  execution  to  appoint 
an  appraiser,  and  that  no  legal  appraisement  was  made.  The  sheriff  returns, 
that  he  offered  the  property  for  sale  ^* after  having  the  same  appraised."  We 
are  bound  to  presume  it  was  a  legal  appraisement,  as  the  contrary  is  not  proved. 
The  plaintiff  contends  that  the  property  was  not  advertised  for  thirty  days  before 
being  offered  for  cash,  because  seized  on  the  22d  of  March,  and  exposed  for  sale 
on  the  24th  of  April  following.  As  the  defendant  in  execution  pointed  out  the 
property  to  be  sold,  there  was  no  reason  why  the  sheriff  should  not  immediately 
advertise  it;  and  by  so  doing,  he  was  able  to  advertise  it  fully  thirty  days  between 
the  22d  of  March  and  the  24th  of  April  following.  The  three  days  notice  of 
seizure  before  advertisement  were  waived  by  pointing  out  the  property  to  be 
advertised. 

The  sale,  at  twelve  months'  credit,  was  advertised  at  the  court-house  door, 
and  in  the  newspaper  called  The  Monroe  Olive  Branch.  It  is  contended  that  it 
should  have  been  advertised  at  two  other  public  places  in  the  parish. 

The  Code  of  Practice  directed  the  advertisements  to  be  made  at  the  court- 
house of  the  parish,  and  to  be  inseited  in  a  newspaper,  in  parishes  where  public 
newspapers  were  printed.  In  1829,  ^e  Legislature  directed  that  it  should  no 
longer  be  the  duty  of  the  sheriff  of  Ouachita  to  cause  to  be  inserted  in  a  news- 
paper the  advertisements  of  his  sales,  but  that  a  publication  of  such  sales  affixed 
at  the  court-house  door,  and  at  least  at  two  other  public  places  of  the  parish, 
should  be  deemed  sufficient.  The  publication  at  two  public  places  other  than 
the  court-house  was  thus  substituted  for  the  advertisement  in  a  newspaper. 
But  in  1841,  the  law  was  again  changed,  and  it  was  made  the  duty  of  the  sheriff 
of  any  parish  in  the  State  in  which  a  newspaper  was  published,  to  publish  all 
his  advertisements  for  sales  in  said  paper.  We  think  the  Legislature  intended 
to  supersede,  by  the  publication  in  a  newspaper,  the  affixing  the  advertisement 
at  two  public  places  in  the  parishes,  which  had  been  substituted  for  it  in  1829. 
The  Legislature  cannot  reasonably  be  supposed  to  have  intended  to  subject  the 
debtor  to  the  expense  of  publications  in  a  newspaper  in  addition  to  that  of  adver- 
tisipg  th»  sale  at  three  public  places  in  the  parish. 

It  is  said,  the  advertisement  did  not  set  forth  that  the  bond  to  be  given  by  the 
purchaser  was  to  bear  interest  from  the  day  of  adjudication,  at  the  rate  allowed 
by  the  judgment.  The  sheriff  returns,  that  the  purchaser  gave  bond  with  secu- 
rity according  to  law*  The  law  expressly  required  that  it  should  bear  the  same 
interest  with  the  judgment.  C.  P.  681 .  It  is  to  be  presumed,  therefore,  that  the 
bond  bore  the  same  interest,  until  the  contrary  is  proved;  and  that  this  condition 
was  advertised.  The  act  of  1834  declares,  that  the  fact  of  the  sale  being  made 
iBprirndfade  evidence  that  the  required  adfvertisements  were  regtdarly  made; 
and  no  proof  to  the  contrary  has  been  offered. 

The  Legislature  have  passed  many  laws  to  cure  the  immaterial  informalities 
by  means  of  which  defendants  actually  endeavor  to  set  aside  judicial  sales  after 
all  the  trouble,  expense  and  delays  by  which  plaintiffs  enforce  their  rights ;  and 
we  think  it  the  duty  of  courts  to  yieki  to  the  evident  inclination  of  Legislative 
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Hewitt      wisdom  on  this  subject,  and,  if  possible,  to  render  the  proceedings  of  cooits  and 
8TIPBKR9.     their  officers  effectual  and  not  nngatory. 

This  suit  affords  a  striking  example  of  the  necessity  of  that  course  of  juris- 
prudence. Parker  commenced  suit  in  1839  on  a  due  bill  for  $480  made  hi 
1836.  He  employed  able  counsel,  who  prosecuted  the  claim  with  diligence,  but 
only  succeeded,  in  1841,  in  getting  a  twelve  months'  bond  for  $72,  by  the  sale 
which  the  defendant  now  seeks  to  annul,  and  thereby  subject  the  plaintiff  to 
refund  to  the  purchaser,  in  1850,  even  that  smaO  sum,  probably  exhausted  in 
costs.  We  could  be  induced  to  reverse  a  judgment  and  produce  such  resuhn 
only  by  the  imperative  dictates  of  the  law,  but  do  not  find  ourselves  obliged  to  do 
so  in  this  case. 
The  judgment  of  the  district  court  is  therefore  affirmed,  with  costs. 


Rebecca  Ferguson,  Administratrix,  t;.  Rich ard  King,  Curator. 

Where  a  single  individatl  curries  on  buiinesi  in  the  ityle  of  a  commercisl  finn  nfin^  after 
bis  name  the  words  **  &  Company,"  and  brings  snit  npon  an  obligation  made  payable  to 
himself  and  company,  he  must  allege  and  prove  that  he  alone  is  interested  in  the  boaineaa, 
or  he  will  be  non-snited. 

APPEAL  from  the  District  Court  of  Caldwell.  Barry,  J.  T.  Phillips,  for 
plaintiff.  Mc  Outre  and  Ray,  for  defendant.  The  judgment  of  the  court 
was  pronounced  by 

Slidell,  J.  In  the  year  1821,  a  suit  was  brought  in  the  name  of  ^*Jokn 
Brown  Sf  Co.,  merchants  of  New  Orleans,"  against  Craig,  Haherling  Sf  Co., 
alleged  to  be  composed  of  Charles  Craig,  Jacob  Haherling,  and  Philip  Cald- 
well, upon  a  promissory  note  drawm  by  Craig,  Haherling  if  Co.,  to  the  order 
of  Messrs,  John  Brown  if  Co.  There  was  judgment  <*that  the  plaintiffs  recoTer 
of  the  defendants  the  sum  of  — ,"  &c.  In  no  portion  of  the  record  is  it  alleged 
or  does  it  appear  who  composed  the  firm  of  John  Brown  8f  Co.  No  actioo 
appears  to  have  been  taken  on  this  judgment,  after  a  return  oi  fieri  facias  in  1823 
down  to  the  institution  of  this  suit  in  1846 — an  interval  of  twenty-three  years. 
In  1841,  Rebecca  Ferguson  obtained  letters  as  administratrix  of  one  Johsi  Brown, 
and  now  sues,  upon  the  judgment,  the  curator  of  the  succession  of  Qiarles 
Craig.  The  petition  alleges  **that  the  company  was  composed  of  John  Brown, 
late  husband  of  petitioner,  whose  administratrix  she  is.*'  This  aOegaticm  is 
obscure;  but,  giving  it  the  construction  most  faTorable  to  the  plaintiff,  we  will 
assume,  that  by  Jt  the  petitioner  meant  to  say,  that  the  John  Brown,  of  whose 
succession  she  is  administratrix,  did  business  alone,  under  the  conmiercial  style  of 
John  Brown  Sf  Co.,  and  that  there  was  in  point  offset  no  company.  The  defen- 
dant answered  by  a  general  denialr  and  plea  of  prescription. 

The  plaintiff,  in  order  to  recover,  was  bound  to  show  that  the  ownenhip  of 
the  judgment  was  in  her  as  administratrix  of  John  Broum.  To  prove  this  she 
should  have  adduced  evidence  of  the  facts  in  her  petition  alleged,  to  wit,  that 
the  commercial  firm  of  John  Brown  Sf  Co.,  the  judgment  creditor  was  composed 
solely  of  John  Broum,  the  deceased.    See  Greenleaf  on  Evidence,  vol.  2,  §  47B. 

It  is  therefore  decreed,  that  the  judgment  of  the  district  court  be  r«venad ; 
and  that  there  be  judgment  as  in  case  of  non-suit,  the  plaintiff  paying  costs  in 
both  courts. 
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V.  J.  Bird  v.  Succession  of  Mrs.  Jones. 

Where  one  who  ii  execator  and  alao  universal  legatee  under  a  will,  takes  poffleaiion  of  the 
estate  ai  execator,  he  will  not  he  regarded  aa  having  posaeMion  in  hia  capacity  of  legatee, 
nor  can  he,  withont  judicial  authorization,  change  the  nature  of  hia  possesaion. 

The  action  for  $^>artition  of  patrimony  suppoiea  the  caie  of  poflaeesion  taken  by  the  heir, 
and  where  the  poaaeuion  of  the  estate  ia  in  the  handa  of  the  execator,  the  preacrip^n  of 
three  xaontfaa  against  that  action  does  not  ran. 

APPEAL  from  the  Diatrict  Court  of  Ouachita,  Copley,  J.  jR.  W,  Richard- 
son, for  executor.  Oarrett  and  Ludeling,  for  appellees.  McGuire  and 
Ray,  aud  BaJc&r  and  O.  D,  Stillman,  for  appellants.  The  judgment  of  the 
court  was  pronounced  by 

Slidell,  J.  Eliza  Foy,  the  wife  of  Bunoell  H.  Jones,  died  in  the  parish  of 
Ouachita,  in  October,  1849.  A  few  days  after  her  death,  Jones  presented  a 
petition  to  the  court  in  that  parish  stating  the  death  of  his  wife,  and  that  she  had 
left  no  descendants,  but  ascendants,  a  surviving  father  and  mother,  absentees 
and  residents  of  Texas.  An  order  was  granted  for  affixing  sei^,  and  a  guardian 
of  the  effects,  ad  interim,  was  appointed.  Soon  after  Jones  presented  a  second 
petition,  accompanied  by  a  will  of  the  deceased.  He  prayed  that  it  might  be 
probated ;  that  letters  might  be  granted  to  him  as  testamentory  executor ;  and 
that  a  person  should  be  Appointed  to  represent  the  absent  heirs.  An  appoint- 
ment was  made ;  the  clerk  of  the  court  proceeded  to  receive  proof  of  the  will, 
and  the  attorney  appointed  to  represent  the  absent  heirs  filed  an  opposition. 
The  will  was,  nevertheless,  admitted  to  probate,  and  letters  testamentary  were 
issued  to  Jones,  who  took  the  usual  oath  as  executor.  Under  the  statute  of 
1846,  the  appointment  being  made  by  the  clerk  was  considered  as  provisional. 
In  December,  1849,  the  opposition  of  thq  absent  heirs  came  to  trial  before  the 
district  judge ;  and  after  hearing  evidence,  it  was  withdrawn,  and  a  judgment 
was  rendered  on  the  14th  December,  1849,  sustaining  the  will,  ordering  its 
execution,  and  appointing  Jones  executor.  Jones,  in  the  meanwhile,  in  his  capa- 
city of  executor,  had  caused  an  inventory  to  be  made. 

The  will  of  Mrs.  Jones  is  as  follows  : — 1.  I  desire  that  all  of  my  just  debts  be 
paid,  and  if  there  be  anything  lefi^,  I  desire  it  to  be  disposed  of  as  follows  :  2.  I 
give  and  bequeath  to  Bunoell  Henderson  Jones  bXL  the  property  which  by  htw  I 
have  a  right  to  dispose  of,  and  make  him  my  universal  legatee.  3.  I  appoint 
Bunoell  Henderson  Jones  my  executor,  and  dispense  him  from  giving  security 
therefor,  and  give  him  seizin  of  my  estate ;  and  request  him  to  'See  that  the 
intentions  herein  expressed  be  carried  out. 

On  the  18th  December,  1849,  Jones,  in  his  individual  capacity,  entered  into  a 
contract  with  the  forced  heirs  of  Mrs,  Jones,  her  father  and  mother,  by  which 
he  conveyed  to  them  a  number  of  slaves  belonging  to  the  estate,  in  satis&ction 
of  their  share,  and  they  conveyed  to  him  the  residue  of  the  estate. 

In  February,  1849,  /.  H  Grimes  obtained  a  judgment  against  B.  H,  Jones, 
and  recorded  it.  On  the  31st  December,  1849,  he  caused  a  fieri  facias  to  be 
levied  upon  certain  Unds  and  slaves  of  the  estate  of  the  deceased  Eliza  Jones, 
which  under  the  compromise  the  heirs  had  released  to  B,  H.  Jones,  They 
were  advertised  &r  sale  under  this  execution,  when,  on  the  eve  of  the  sale, 
various  creditors  of  the  succession  presented  their  petitions,  opposing  the  seizure 
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BfB»         sod  loieoa  tfaegrottBd  ibMtfaepropotjr 
Sc<^rMi//9  Of  **''<*«  ^**^  ""^  fdJumt* ;  wm  Inbie  to  the  debti  «f  die 
J«/*L4.        1^  uiffnopn»Xmd  to  the  pajaieot  of  hii  cvniilfliB.      G' 
exfxutar  were  imde  parties  deienduits,  as  wei  as 
/m<j.     Ifl  bis  answer,  as  ftaHmtiitiij 
tliat  be  bad  made  ao  imrentory*  and  taken 
holds  the  propetty  as  snch,  with  the  int^ 
•ion ;  Slid  well  knowing  that  onlj  the  residoe,  after  snch 
hinu     His  answer  eooclodea  with  a  pnjer  far  a  jndgBeot  authorizing  him 
proceed  with  the  settlement  of  the  sncceasaoo,  and  prohibiting  the 
of  bis  creditors.    Tbe  matteis  pleaded  in  defisnoe  bj  Griausj  and  thn 
ereditori  of  B.  H-  JameSf  will  be  noticed  hereafter. 

Tbe  consolidated  causes  were  bron^t  to  trial  nnder  an  agreement  of 
by  which  proofofthesereral  claims  of  the  creditors  of  Afrf.Jbncf 
with,  sod  thej  were  admitted  far  the  pnrpoae  <^the  trial  of  the  cooteat 
the  ereditori  of  her  snccesaioo  and  thoae  of  her  bcsband,  '*resernng  to  aB  the 
parties  the  right  to  contest  said  claims  in  the  fntnre  proceedings  in  settling  said 
succession ;  the  object  of  this  trial  being  to  ascertain  how  hr  the  said  creditDra 
of  BuTicdl  HI  Janes  hare  a  right  to  seize  the  property  left  by  EUza  Fay  at  her 
decease,  under  the  circnmstances  shown  in  this  case." 

Tbe  decree  of  the  district  court  was,  that  the  seizures  made  by  the  vanooa 
creditors  of  B.  H.  Jatus,  be  set  aside;  that  the  property  seized  be  restored  to 
ihe  possession  of  the  testamentary  executor  as  property  of  the  succeaaion ;  that 
he  proceed  in  the  administration  of  the  succession ;  and  that  its  creditors  bo 
authorized  to  collect  from  said  succession  the  amonnti  due  to  them,  according  to 
law. 

From  this  decree.  Chimes  and  others,  the  creditors  of  B.  fll  Jatus^  hare 
appealed. 

The  argument  presented  by  the  appellants  is  substantially  as  foUowa  :  They 
contend  that  by  the  transaction  between  B.  H,  Jones  and  the  forced  heirs,  there 
was  an  acceptance  of  tbe  succession  by  him  as  universal  legatee.  That  from 
tbe  date  of  tbe  acceptance,  the  property  in  controversy  became  his,  and  must 
by  a  legal  fiction  be  considered  as  having  vested  in  him  upon  the  death  of  the 
testatrix.  That  it  consequently  became  subject  to  GrimesU  judicial  mortgage, 
and  liable  to  seizure  by  tbe  legatee's  creditors.  That  only  three  noootha  wnre 
allowed  to  the  creditors  of  the  testatrix,  from  the  opening  of  her  succession  or 
the  acceptance  by  the  heir,  to  petition  for  a  separation  of  patrimony,  to  record 
their  claims,  and  preserve  a  privilege.  That  by  permitting  that  period  to  elapse, 
they  have  consented  to  accept  the  forced  heirs  and  the  universal  legatee  aa  their 
debtors,  by  proportionate  shares.  In  support  of  these  propositions,  they  rely 
upon  Dumeroas  articles  of  the  Civil  Code,  more  particularly  the  foUowing :  arts. 
934,  935,  936,  938,  940,  981,  982,  988,  992,  993,  996,  1049,  1005,  1599,  1603, 
3242, 1370,  1397,  et  seq. 

These  propositions  it  would  be  difllcult  to  answer  if  Jones  had,  in  fact,  taken 
possession  of  the  estate  as  legatee  more  than  three  months  before  the  creditona 
of  tbe  succession  acted.  But  the  difficulty,  in  our  opinion,  ceases  when  we 
consider  the  nature  and  circumstances  of  his  possessioQ,  and  tbe  situation  of  the 
disputed  property  of  the  succession  ever  since  the  death  of  Mrs.  Janes, 

It  was  in  tbe  capacity  of  executor  that  Jones  obtained  possession  of  the  pro- 
perty bebnging  to  the  succession.    By  accepting  that  office  he  waa  clothed  with 
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%  fiduciary  capacity,  and  become  the  trastee  of  all  pereons  interested  in  the  sue-        Bird 
cession,  according  to  the  instructions  of  the  will  which  he  undertoolL  to  execute.  Socckssioii  op 
In  assuming  the  execution  of  the  will,  he  undertook  the  trust  of  first  paying  all       <'onxs. 
the  debts  of  the  succession.     It  was  only  the  residuum  after  that  payment,  and 
subject  to  the  rights  of  the  forced  heirs,  which  was  bequeathed  to  Jones,    The 
language  of  the  will  is  unequivocal.     *'l.    I  desire  that  all  of  my  debts  be  paid, 
and  if  there  be  anything  lefl^  I  desire  it  to  be  disposed  of  as  follows."     And  the 
will  closes  with  enjoining  upon  the  executor  to  carry  out  the  intentions  expressed 
by  the  testatrix.     To  enable  the  executor  to  fulfil  the  trust,  the  seizin  was 
expressly  given  him.     Having,  as  executor,  accepted'  the  trust  and  seizin,  it  was 
not  in  his  power  to  withdraw  at  his  own  discretion,  and  relieve  himself  from  the 
obligations  and  duties  which  he  had  thus  judieiaJly  assumed    See  TouUier,  L.  3, 
t.  2,  Nos.  676,  577. 

It  is  obvious  from  the  language  of  our  code,  and  other  legislation,  that  the 
actual  seizin  of  an  executor  is  something  distinct  from  and  paramount  to  the 
fictitious  seizin,  which,  it  is  said,  is  vested  in  the  hour  immediately  upon  the 
death  of  the  ancestor.  When  that  seizin  is  conferred  upon  the  executor  by 
the  will,  is  confirmed  by  judicial  sanction,  and  actually  assumed  by  his  entering 
upon  his  functions,  the  heir  can  only  take  it  from  him  afterwards  upon  the  per- 
formance of  certain  conditions.  One  of  these  is,  that  the  heir  may  be  compelled 
to  give  securfty  to  the  creditors,  which  clearly  recognizes  the  tenure  of  the  exe- 
cutor for  their  benefit.  See  C.C.  1662,  1753,  1663,  1664.  Actof  1828,  p. 
156. 

The  executor  in  his  answer  disclaims  the  suggestion  of  having  abandoned  his 
seizin  and  trust  as  executor,  and  taken  possession  as  heir ;  but  wbatevt9r  may 
have  been  his  intention,  he  was  incapable  of  charging  propria  motu^  and  without 
judicial  authorization  the  nature  of  his  possession.     C.  C.  3480,  3404. 

Possession  is  the  basis  of  prescription ;  and  it  would  be  a  strange  anomaly  if 
the  creditor  of  an  heir  or  universal  legatee,  who  is  not  in  possession  of  the  pro- 
perty of  a  deceased,  should  be  permitted  to  prescribe  against  a  creditor  of  the 
succession  whose  trustee  is  in  possession. 

The  very  term,  separation  of  patrimony,  supposes  the  case  of  possession  taken 
by  the  heir.  Its  object  is,  in  the  language  of  the  code,  to  prevent  property  out 
of  which  a  particular  class  of  creditors  have  a  right  to  be  paid  from  being  con- 
founded with  other  property,  and  by  that  means  made  liable  to  another  class  of 
creditors.  But  how  can  this  confusion  take  place  when  the  propriety  of  the 
succession  is  not  yet  in  the  possession  of  the  heir,  but  of  a  trustee  representing 
its  creditors  7     Lex  neminem  cogit  ad  vana. 

The  right  of  the  creditors  of  a  succession  to  be  paid  out  of  its  assets  in  prefe- 
rence to  the  creditors  of  the  heir,  rests  upon  a  clear  principle  of  natural  justice. 
In  the  hands  of  the  deceased,  her  property  was  liable  for  her  debts.  Upon  her 
death,  it  should  pass  to  the  heir  with  the  same  burden.  The  creditors  of  the 
heir  ought  not  to  have  a  greater  right  in  it  than  the  heir  himself.  As,  however,  an 
heir,  when  he  comes  into  actual  possession  of  the  estate,  acquires  a  credit  thereby 
-witli  the  public,  the  law  has  thought  proper  to  stimulate  the  vigilance  of  the 
creditors  of  the  succession,  by  requiring  them  to  act  within  a  certain  time,  under 
penalty  of  the  loss  of  their  prefei*ence.  But,  until  the  heir  does  come  into  pos- 
session, the  prescription,  in  our  opinion,  does  not  begin  to  run  against  the  credi- 
tors of  the  succession.  They  are  protected  by  the  posssesion  of  the  executor, 
who  holds  as  trustee  for  them. 
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Brm  There  ■  Bo  eqoitj  in  the  ■ItiiiiH  «f  Jtmaf  csedHon  to  dirert  tbe  pnpoty 

SccrrMton  or  ^  ^V^<**  /rae«  to  the  pqrBMoC  of  his  deto,  al  tbe  fi¥|wnew  of  her  oedilni;  nr 
JottM,       |]o^  th^  la^^  la  our  opioM,  when  nmamMj  aieriveCedl,  wMtiM  ndi  a 
injiutice. 
The  jadpneot  of  tbe  dMCiiet  eomt  ■  tbeiefae  afliniied«  with 


106    ^ 


R.  W.  RicHARBsoif  9.  E.  Weinbr  k  Co.  et  al. 


A  telor,  VBder  A0  act  of  83d  of  Mnvb.  1043,  sneadiDS  C.  a  3184,  hM  a  prirflege  «pai  tb 

crop  of  A  pUDter  far  sappliM  foniubed  to  Uv :  and  tbu  pnvilc^  takes  |awccdeat»  oft 

aeisore  by  a  creditor  on  an  exeoatioD. 
Under  tbe  prayer  for  general  relief  a  jadgineiit  may  be  rendered  aOowii^  a  privilege  ipoi 

piupeity  which  was  claimed  by  tbe  pUintiff  as  owner,  if  evidence  to  ertiWrth  the  janr 

lege  baa  been  introdoced  widaiat  objection. 

APPEAL  from  the  District  Comt  of  Morehouse.     Copley^  J.    Riekardte^ 
proprid  pertand.     W,  J.  Q.  Baker,  for  defendaota.     ThejudgmoiAdtbe 
court  wu  prooouDced  by 

Slideu.,  J.  This  case  presents  a  cootzoTersy  betvreen  a  creditor  who  levied 
an  execution  upon  certain  bales  of  cotton  raised  upon  the  plantation  of  hiadefalDrf 
and  a  factor  who  had  made  the  planter  advances. 

When  the  cotton  was  seized  the  ftctor  daimed  it  as  owner  under  t  wiitttf 
contract  with  the  planter,  which^  he  cootendst  was  a  contract  of  sale.  ^ 
substance  of  the  agreement  was,  that  the  planter  should  deliver  the  crop  of  ^ 
year  to  the  factor,  who  had  made  advances,  to  be  shipped  by  him  and  tbe  pio- 
ceeds  accounted  for.  This  was  not  a  contract  of  sale ;  and  there  is  also  another 
objection  to  the  factor's  claim  as  vendee,  which  is,  that  the  proof  of  defiraj 
before  the  levy  is  unsatisfactory. 

But,  while  we  are  of  opinion  that  the  factor  cannot  be  regarded  as  t  feodeei 
there  is  another  ground  upon  which  the  judgment  of  the  court  below  m  iu> 
favor  can  be  maintained ;  and  that  is,  his  superior  privilege  for  supplies  fmnahedi 
as  conferred  by  the  act  of  1843,  p.  44,  amendatory  of  the  article  3184  of  tbe 
code.  The  proceeds  of  this  cotton  are  insufficent  to  cover  the  advances  which 
the  fiurtor  had  made  in  the  form  of  necessary  supplies  furnished  to  the  pbols- 
tion."  The  only  objection  presented  by  the  plaintiff  to  the  enforcemeDt  of  tbs 
privilege  is,  that  the  pleadings  do  not  authorize  its  allowance.  It  is  troei  toe 
defendants  in  their  answer  alleged,  that  supplies  had  been  furniebed  to  the 
planter  upon  the  promise  that  the  crop  should  be  put  into  the  Actor's  haodi  soo 
sold  to  him  as  part  payment  for  said  indebtedness ;  and  a  decree  of  owDoruup 
was  prayed  for.  But  there  was  also  a  prayer  for  general  relief;  sod  noatt 
these  pleadings,  the  crop  being  in  the  meanwhile  sold,  the  factor,  withoot  any 
objectbn  by  the  plaintiff,  offered  at  the  trial  proof  of  the  supplies  farnished,  tod 
satisfactorily  showed  a  right  of  superior  privilege.  There  is  no  reason  to  Blip- 
pose  that  the  plaintiff  was  talien  by  surprise,  nor  that  substantial  justice  had 
not  been  done  by  the  judgment. 

It  is  therefore  decreed,  that  the  judgment  of  the  district  court  be  affirmed, 
with  costs. 
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Sarah  Stonb  «.'Sbxton  Seymour  &  Co. 

Where  a  married  momtn  bringi  a  *nit  and  obtaioi  a  Judgment  without  the  anthorication  of 
her  hasband,  and  the  defendant  appeals,  she  cannot  have  the  appeal  dismiMed  became 
her  hasband  was  not  cited  with  her  to  answer  the  appeal.  In  such  a  case,  the  cause  will 
be  remanded  to  enable  the  wife  to  obtain  the  anthorization  of  her  hasband  to  institute  die 
suit. 

APPEAL  fh>ia  the  District  Court  of  Catahoula,  Barry ^  J.    haiah  Oarrettf 
for  plaintiff.    Jame$  O.  Taliaferro^  for  defendants.    The  judgment  of  the 
court  was  pronounced  by 

RosT,  J.  The  counsel  for  the  plaintiff  and  appellee  in  this  case  has  mo^ed 
for  the  dismissal  of  the  appeal,  on  the  ground  that  the  plaintiff  is  a  married 
woman,  not  divorced  nor  separated  in  bed  and  board  from  her  husband ;  that  her 
husband  has  not  been  cited  to  assist  her  in  the  appeal,  nor  made  a  party  thereto, 
and  that  she  is  not  autljorized  to  stand  in  judgment. 

On  an  examination  of  the  record,  we  find  that  the  plaintiff  has  sued  in  her  own 
name,  without  alleging  that  she  was  authorized  by  her  husband  or  by  the  judge, 
and  without  showing  any  authorization ;  that  notwithstanding  her  absolute  inca* 
pacity,  she  has  obtained  a  judgment ;  and  that  in  order  to  defeat  the  appeal  of 
her  adversaries,  her  counsel  now  sets  up  his  own  omission  and  neglect  in  the 
management  of  the  cause.  We  do  not  think  the  plaintiff  entitled  to  a  dismissal 
of  the  appeal.  We  are  of  opinion,  that  the  want  of  authority  to  bring  the  suit 
▼itiates  the  whole  proceeding,  and  that,  without  inquiring  into  the  merits,  the 
case  should  be  remanded  for  the  purpose  of  enabling  the  parties  to  remove  the 
disability  of  the  plaintiff.  This  was  the  course  pursued  by  our  predecessors  in 
tfae  analogous  case  of  Keys  v.  Nettles,  12  L.  R.  382 ;  and  we  believe  it  the  most 
consonant  with  justice.    Kent  v.  Monget,  4  R.  R.  174. 

It  is  ordered,  that  the  judgment  in  this  case  be  reversed,  and  the  cause 
remanded  for  further  proceedings,  with  directions  to  the  district  judge  to  dismiss 
the  plaintiff's  petition,  unless  she  causes  herself  to  be  authorized  to  stand  in 
judgment.  It  is  further  ordered,  that  the  costs  of  this  appeal  be  paid  by  the 
plaintiff  and  appellee. 


George  W.  Copley  r.  Thomas  Edwards  el  al.  ,  ..  .,. 
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|l04    612, 

AVhere  an  ezecotion  baa  been  isaned  in  one  parish,  directed  to  the  sheriff  of  another,  it  may       -  -' 

be  ei\]oined  in  the  courts  of  Uie  latter  parish.  Gsk  2 

A  Jadgment  cannot  be  enjoined  on  an  nnliqnidated  claim  for  damages  against  the  Jadgment     'U^_^ 

creditor,  where  this  objection  to  the  injanction  is  specially  pleaded*  and  the  jadgment  is 

for  a  specific  ameont 
wtiere  the  evidence  which  has  been  improperly  rejected  by  the  lower  court,  comes  before 

the  Sapreme  Court  annexed  to  a  bill  of  exceptions,  it  may  be  received  and  considered  by 

the  Sapreme  Court 
^W'liere  a  party  holds  lands  under  a  claim  confirmed  by  act  of  Congress,  he  will  be  protected 

ftom  a  claim  under  a  certificate  of  the  receiver  of  the  land  ofllce,  showing  an  entry  of  a 


643  SUPREME  COURT  OF  LOUISIANA, 

CoptKT  date  labfequent  to  the  original  daim;  and  ibe  party  in  poMeanon  nnder  anch  a  daim 

_     ^*  may  plead  preacription. 

Edwards.     —,..  ,.    i,    .        ^*_^.  ••.-  , 

The  preicnptioo  applicable  to  ooati  of  ocmrt  u  ■oipended  by  an  appeaL 

The  12th  section  of  the  act  of  26th  of  March,  1842,  requiring  the  oath  of  the  clerk,  and  tha 
approval  of  the  judge,  before  execution  can  iaane  against  the  plaintiff  for  coats,  applies 
only  to  their  collection  every  six  months  before  the  termination  of  the  suit. 

Where  there  are  various  parties  to  a  suit  claiming  costs  for  a  sum  less  than  three  hundred 
dollars,  the  appellant  cannot  give  the  Supreme  Ck>iut  jurisdiction  by  urging  an  nnfnnndiad 
claim  for  damages  for  five  thousand  dollars.  w 

APPEAL  from  the  District  Court  of  Ouachita,  Barry^  J.     G.  W.  Copley^ 
proprid  persond,     Garrett  and  Ludelingt  for  defendanta.    The  judgmeiit 
of  the  court  was  pronounced  by 

Preston,  J.  The  plaintiff  has  enjoined  an  execution  issued  against  him 
from  the  District  Court  of  the  parish  of  Concordia,  fbrcosta  in  the  suit  of  Cop^ 
ley  V.  Rauth,  He  alleges  that  some  of  the  items  of  costs  charged  are  not  doe; 
that  other  items  are  overcharged ;  that  some  are  prescribed  ;  and  pleads  partial 
payments.  He  moreover  claims  from  Edwards,  one  of  the  defendants  in  tha 
injunction,  as  clerk  of  the  parish  of  Concordia,  five  thousand  dollars  damages  for 
his  failure  and  neglect  to  make  out  and  furnish  the  transcript  of  the  record  in 
the  case  of  Copley  v.  Routh,  in  consequence  of  which  an  appeal  regularly  taken 
by  him  to  the  Supreme  Court  in  that  case  was  dismissed,  and  he  suffered  tlial 
^  amount  of  damages. 

The  defendants  excepted,  and  plead  that  the  District  Court  of  the  parish  of 
Concordia  was  the  only  one  which  had  jurisdiction  of  the  matters  and  things 
set  forth  in  the  plaintiff's  petition.  The  execution  was  issued  to  the  sheriff  of 
the  parish  of  Ouachito  to  be  executed  here,  and  therefore  might  be  enjoined  in 
this  parish,  as  decided  in  the  case  ofLatoes  et  aL  v.  Chinn,  4  N.  S.  388.  Tlie 
plea  to  the  jurisdiction  of  the  court  was  properly  overruled ;  and  the  defendants 
answered  to  the  merits  of  the  suit  by  filing  a  general  denial. 

On  the  day  the  cause  was  tried,  the  defendant,  Thomas  Edwards,  prayed  die 
court  to  strike  out  so  much  of  the  plaintiff's  petition  as  contains  the  aUegatioiia 
relative  to  the  suit  of  George  W.  Copley  v.  John  Routh,  and  on  which  the  said 
Copley  bases  his  claim  in  compensation  and  reconvention  for  five  thousand  dol- 
lars, the  same  being  a  claim  fer  unliquidated  damages  in  a  matter  not  conaected 
with  the  bill  of  costs  included  in  the  execution  enjoined  by  the  plaintiff,  and  can- 
not be  set  up  in  this  court,  nor  in  any  injunction  suit  which  the  plaintiff  is  legally 
entitled  to  against  the  execution  enjoined  in  this  case ;  and  his  motion  was 
sustained. 

Neither  this  motion  nor  the  plea  to  the  jurisdiction  which  was  ovenruled 
contained  a  formal  plea  by  Edwards,  that  his  domicil  was  in  the  parish  of  Con- 
cordia, and  that  he  could  be  sued  for  the  damages  only  at  the  place  of  his  domi- 
cil, and  we  are  not,  therefore,  required  to  decide  the  question  which  that  plea 
would  have  presented. 

At  the  late  term  of  this  court  at  Opelousas,  we  held,  that  execution  on  a 
judgment  could  not  be  enjoined  on  an  unliquidated  claim  for  damages.  But  the 
objection  was  specially  and  seasonably  made,  and  the  judgment  too  was  for  a 
precise  amount.  Here,  no  exception  waa  filed,  but  issue  was  joined  on  the 
merits  of  the  claim  for  damages,  and  the  plaintiff  was  prepared  for  trial  with  all 
his  evidence.  The  execution  too  was  issued  on  a  fee  bill,  the  amount  of  which 
was  not  settled  by  judgment,  and  some  of  the  Items  of  which,  as  for  copies  of 
documents  from  the  register  of  the  land  office  of  a  township  map  firum  the 
office  of  the  Surveyor  General  of  the  United  States,  the  expense  ef  taking  depo- 
sitions. See,  were  not  even  precisely  fixed  by  law. 
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The  district  court,  having  rejected  the  plaiatiff's  claim  for  damages,  refosed  to  Coplit 
receive  his  evidence  in  support  of  the  claim.  But  the  whole  evidence  in  support  sdwards. 
of  the  claim  comes  up  with  the  record.  If  it  was  sufficient  to  support  the 
plaintiff's  claim  for  damages,  we  might  remand  the  cause  to  enable  the  defendant 
to  rebut  it  by  his  evidence.  Bat  after  a  careful  examination  of  the  evidence, 
we  are  of  opinion  it  does  not  justify  a  judgment  for  damages,  and  that  it  is  our 
duty  to  terminate  this  litigation. 

The  whole  record  of  the  suit  of  Copley  v.  RaiUh  is  before  us,  in  which  judg> 
ment  was  rendered  in  favor  of  the  defendant  for  the  land  for  which  the  suit  was 
brought  The  plaintiff  contends,  that  if  he  could  have  had  a  trial  before  the 
Supreme  Court  on  the  merits,  the  judgment  would  have  been  reversed,  and 
he  would  have  recovered  the  land.  If  so,  the  question  would  arise  whether  the 
dismissal  of  the  appeal  was  owing  to  the  fiiilure  and  neglect  of  the  clerk  to  fur- 
nish the  transcript  of  the  record  in  due  time  to  have  the  case  tried  on  its  merits. 

We  think  the  judgment  of  the  district  court  could  not  have  been  reversed  if 
the  Supreme  Court  had  tried  the  case  on  its  merits. 

In  1841,  Copley  brought  suit  for  the  land  by  virtue  of  a  receipt  from  the 
receiver  of  public  monies  for  the  land  district  north  of  Red  River,  dated  the  18th 
of  January,  1841.  The  Government  of  the  United  States,  by  an  act  of  Con- 
gress approved  the  27th  of  February,  1830,  had  confirmed  the  land  to  the  heirs 
and  legal  representatives  of  Leunt  Clarke.  Vol.  8  Laws  of  the  United  States, 
chap.  225,  p.  249.  The  approved  township  map  and  other  documents  from  tiie 
land  office  leave  no  doubt  that  it  was  immediately  surveyed,  located  and  accepted 
by  the  confirmees.  On  the  31st  of  August,  1831,  Elijah  L*  Clarke  sold  the 
exact  quantity,  366  30-100  of  an  acre  contained  in  sections  12  and  13,  surveyed 
for  the  claim,  and  through  mesne  conveyances  it  was  acquired  by  the  defendant, 
jRovt^,  on  the  11th  of  October,  1832,  who  possessed  it  ever  since.  Indeed,  it 
was  settled  by  Lewis  Clarke  in  1803,  who  claimed  its  confirmation  before  the 
register  of  the  land  office  in  1620,  under  acts  of  Congress  for  the  adjustment  of 
land  titles  in  Louisiana,  and  was  therefore  never  subject  to  public  sale  or  private 
entry.  The  section  No.  12  was,  therefore,  clearly  entered  in  error  by  Copley^ 
in  1841. 

The  plaintiff  relied  chiefy  on  defects  in  the  proof  of  the  chain  or  trans- 
mission of  the  title  from  the  legal  representatives  of  Lewi$  Clarke  down  to 
Routh.  As  he  held  under  the  United  States,  the  chain  of  title  was  immaterial 
to  him,  as  the  United  States  had  parted  with  all  title  before  the  erroneous  sale 
to  him. 

RouJIky  and  those  under  whom  he  daimed  title,  had  been  in  possessioo  proba- 
bly ten  years  before  the  commencement  of  plaintiff's  suit  in  June,  1841.  For 
a  letter  of  the  register  of  the  land  office,  dated  the  7th  of  January,  1831,  repre- 
sents Elijah  Zr.  Clarke  as  entitied  to  the  land  if  he  chose  to  take  it;  and  that  he 
took  it  is  proved  by  the  foct  that  he  sold  it  on  the  31st  of  August,  1831.  The 
jury  might  well,  therefore,  have  presumed  the  prescription  of  ten  years  against 
the  plaintiff,  even  if  he  had  claimed  under  the  heirs  of  Lewis  Clarke.  See  the 
case  of  Goddard's  Heirs  v.  Urquhart, 

The  costs  of  the  suit  are  not  prescribed ;  because,  by  judgment  signed  the  4th 
of  June,  1845,  they  were  ordered  to  be  taxed  and  paid  by  the  plaintiff,  and  in 
consequence  of  his  appeal,  the  judgment  did  not  become  final  until  Februaiy, 
1848.  The  12th  section  of  an  act  approved  the  26th  of  Mardi  1842,  requuing 
the  oath  of  the  derk,  and  approval  of  the  judge',  before  execution  against  the 
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CoPLKT       plaintilT  for  costs,  Applies  only  to  their  collection  if  demanded  every  six  numtlis 
Sdwardi.     before  the  termination  of  the  suit,  and  not  to  their  collection  by  fitri  faaoM 
under  the  final  judgment  in  the  case. 

The  charge  of  the  clerk  for  the  transcript  of  the  record  for  the  appeal  of  $33. 
appears  to  be  high,  and  the  testimony  of  Mesgrs,  Stockton  and  Steele,  renders  it 
probable  there  was  an  overcharge.  The  copying  of  twenty-one  thousand  wivrds, 
the  number  which  it  is  probable  the  record  contained,  entitled  the  devk  to  but 
$21.  The  certificate  and  seal  to  the  record,  the  citations  of  appeal  to  the  appel- 
lees, the  appeal  bond  and  other  services,  could  not  have  exceeded  five  or  nx  d<d- 
lars,  leaving  five  or  six  for  which  we  cannot  account.  But  the  plaintiff  should 
have  required  an  explicit  fee  bill,  and  made  the  overcharge  manifest.  We  do 
not  know,  certainly,  that  the  district  court  erred  in  not  allowing  any  part  of  thii 
item  as  an  offset  to  the  execution. 

We  should  have  thought  that  the  charges  ibr  writs  of  venire  facias  at  eveiy 
term  of  the  court  should  not  have  been  allowed,  but  only  the  fee  for  one  writ. 
But  the  Legislature  by  providing,  in  1845,  that  a  chaiige  for  but  one  writ  of 
venire  facia$  should  be  made  in  each  case,  seems  to  have  recognized  the  pre- 
vious practice  of  charging  for  them  at  every  term  of  the  court. 

The  charge  of  Zl  50  for  searches  under  the  law  of  1844,  is  probably  erro- 
neously stated,  as  we  have  been  unable  to  find  any  law  in  1844  on  the  subject. 
It  must  have  been  for  searches  until  1844,'  under  the  fee  biH  before  the  act  of 
1845.  The  objection  to  the  charge  is  not  pressed  in  plaintiflfs  brief.  The  evi- 
dence does  not  show  that  Edwards  should  be  charged  with  the  $15  for  the  fee 
bills  placed  in  his  hands  by  the  plaintiff  for  collection,  and  subsequently  returned. 

We  have  not  examined  the  claims  of  other  persons  embraced  in  the  execu- 
tion, because  they  are  all  under  the  sum  of  $300,  and  the  appellant  could  not, 
even  by  their  consent,  bring  them  before  this  court  by  a  claim  against  Edwards 
alone  for  damages,  for  a  sum  giving  this  court  jurisdiction. 

The  judgment  of  the  district  court  is  therefore  affirmed,  widi 
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Martin  Mims  v.  J.  M.  and  C.  H.  Morrisox. 

Where  a  penon  Imya  a  promiasoiy  note  sold  onder  execation,  he  acquires  no  greater  risfcfei 
than  the  Jadgment  debtor  poaseMedt  and  ii  ■objected  to  evexy  eipiitable  defence  wbicli- 
the  drawer  of  the  note  had  against  the  Jadgment  debtor. 

Where  a  credit  hiw  been  placed  on  a  note  in  the  handwriting  of  the  drawer,  it  wiB  be  pre- 
snmed  to  have  been  placed  there  with  the  holder'i  assent,  nnlesa  the  oontraiy  be  shown 

APPEAIi  from  the  District  Court  of  Ouachita,   Copley ^  J.     McGuire  and 
Ray,  for  pkintiff.     C  H,  Morrison,  for  defendants.    The  judgment  of  the 
court  was  pronounced  by 

SLiDXLii,  J.  The  plaintiff  bought  at  a  sheriff's  sale,  for  $63,  a  due  bill  for 
$355  55,  made  by  the  defendants  in  fiivorof  Btdkley,  At  the  time  of  the  pm^ 
chase,  there  was  an  endorsement  upon  the  due  biH  in  these  words :  •*  Received 
on  the  within  note  $225  46,  January  11,  1849."  And  there  is  reason  to  believe, 
from  the  evidence,  that  the  plaintiff  knew  before  he  bought  that  there  were  also 
offsets  against  the  note. 
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We  eonflider  the  plaintiff  at  stantog  in  the  shoes  of  BuUeley^  and  subjected        ^"^ 
to  any  equitable  defence  which  the  defendant  could  have  set  up  against  Bvlkley    Mobrisos. 
were  he  plaintiff  in  the  cause. 

There  was  an  attempt  in  the  court  bebw  to  resist  the  introduction  of  evidence  to 
prove  the  claims  pleaded  by  the  defendants,  upon  the  ground  that  they  were 
unliquidated.  But  supposing,  for  the  sake  of  argument,  that  they  were  so,  the 
defendants  would  have  had  a  right  to  protect  themselves  by  reconvention,  if 
Bvlkley  himself  had  been  plaintiff,  he  having  left  the  State.  It  is  equitable  that 
the  plaintiff  should  be  considered  as  standing  in  no  better  position,  having  taken 
the  due  bill  subject  to  existing  equities. 

The  defendants  are,  unquestionably,  entitled  to  a  credit  for  the  payment 
endorsed  on  the  note.  It  is  proved  that  the  endorsement  is  in  the  handwriting 
of  one  of  the  defendants;  and  a  witness  states  that  Bulkley  being  indebted  in  a 
sum  of  two  hundred  dollars  and  upwards  to  one  Scarborough,  the  defendants 
settied  with  Scarborough^  and  it  was  to  be  placed  on  th^  due  bill  as  a  credit. 
Besides,  here  was  an  instrument  which  is  produced  by  the  creditor,  which  the 
law  supposes  to  have  gone  into  the  possession  of  him,  or  those  under  whom  he 
claims,  at  its  date,  and  to  have  remained  in  their  or  his  possession  and  control. 
The  presumption  is,  that  the  holder  would  not  have  permitted  a  receipt  to  be 
written  on  the  instrument  in  his  possession,  unless  a  payment  had  been  made. 
The  burden  is  on  him  to  resist  this  prosumption,  and  show  that  the  receipt  came 
there  by  fraud  or  mistake.  See  Pothier  on  Obligations,  No.  761.  Norcros*  v. 
Thoutr,  3  R.  R.  375. 

We  consider  it  satisfactorily  proved,  that  the  credit  endorsed  upon  the  note 
did  not  include  the  items  of  the  account  for  $94  87. 

A  review  of  the  evidence  has  not  satisfied  us  that  the  verdict  of  the  jury  has 
not  done  justice  to  the  parties. 

We  may  observe,  that  it  may  admit  of  question  whether  this  court  has  juris- 
diction of  this  case,  considering  the  amount  in  dispute ;  and  if  we  had  thought 
the  judgment  erroneous,  we  should  have  looked  more  closely  to  that  question. 
As  we  see  no  reason  to  reverse  the  judgment,  the  question  of  the  jurisdiction  of 
thia  court  is  not  material  to  the  parties. 

Judgment  affirmed ;  plaintiff  paying  the  costs  of  the  appeal. 


William  Hanna  i?.  H.  M.  Bry  et  al. 

The  hone  of  a  physician  is  liable  to  seizure  on  execution,  and  is  not  exempted  hy  C.  P.  #i4. 

The  proper  mode  of  seizing  on  an  execution  a  deht  existing  in  the  form  of  a  Judgment  is, 
by  a  notification  of  the  seizure  by  the  sheriff  to  the  judgment  debtor ;  and  such  notifica- 
tion is  effected  by  the  process  of  garnishment  served  upon  the  judgment  debtors. 

A  sheriff  has  no  right  to  seize  and  take  into  his  possession  the  records  in  the  custody  of  the 
€3lerk  of  the  court.  . 

APPEAL  from  the  District  Court  of  Ouachita,  Copley,  J.  O.  D.  Stillman, 
for  plaintiff,  contended :  This  action  was  instituted  by  an  injunction  sued 
out  by  plaintiff,  restraining  the  defendant  Bry,  and  the  sheriff,  from  proceeding 
in  the  sale  of  certain  property  seized  under  an  execution  issued  in  the  case  of 
Bry,  Executor,  v.  William  H.  Hanna,  to  wit,  a  horse,  saddle  and  bridle,  aod  a 
judgment  rendered  in  the  Twelfth  District  Court  of  Ouachita,  in  favor  of  plain- 
tiff Hanna  and  Abel  T.  Norwood  ▼.  Bry  and  Wife, 
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Hahh A  Ther«  was  judgment  perpetaatiDg  the  iojunctioii  from  which  defendantB  hsre 

Bmr         appealed. 

The  case  preaents  only  two  points  for  the  coaaideration  of  this  court:  1.  Is 
the  horse  of  a  physician  (the  only  one  possessed  by  him)  who  practises  mediciue 
in  the  country,  where  a  horse  is  indispensable  for  the  exercise  of  the  profeaaion 
by  which  he  gains  a  living,  and  without  which  his  profession  would  be  useless 
to  him,  subject  to  seizure  and  sale  for  an  ordinary  debt,  as  in  this  case  ?  2«  Can 
a  judgment  in  the  custody  of  the  clerk  of  the  court  be  seized  and  sold  by  the 
sheriflT,  without  his  taking  actusl  possession  of  it  ? 

The  horse  seized  was  the  only  one- owned  or  possessed  by  plaintiff,  and  the 
testimony  clearly  shows  that  his  profession  (the  only  one  by  which  he  gains  a 
living)  would  be  entirely  useless  to  him  without  it.  By  article  644  of  the  C  P., 
the  tools  and  instruments  necessary  for  the  exercise  of  the  trade  or  profesaioo 
by  which  the  debtor  gains  a  living,  are  exempted  from  seizure  and  aale. 

Now,  what  is  intended  to  be  understood  by  the  words  tools  and  instmmentSy 
in  this  article  of  the  code  ?  Do  they  apply  exclusively  to  inanimate  objects,  as 
has  been  contended  by  the  counsel  for  the  defence,  or  to  all  objects  embraced 
under  the  names  of  tools  and  instruments  necessary  for  the  exercise  of  a  profes- 
sion, as  understood  by  the  general  definition  of  theae  terms.  Lexicographeta 
define  instruments  to  be  the  agent,  by  which  work  is  performed  or  anything 
effected.  Could  the  plaintiff  possess  a  more  effective  agent  or  instrument  in  the 
exercise  of  his  profession  than  his  horse,  particularly  when  it  is  shown  that  his 
profession  would  be  worthless  to  him  without  it?  The  objects  embraced  under 
these  terms,  tools  and  instruments,  are  general ;  are  not  rendered  spedfic  by 
the  article  of  the  code,  and  are  only  restricted  by  the  terms  necessary  for  the 
exercise  of  the  trade  or  profession.  A  horse  may  not  be  a  necessary  instrument 
in  the  profession  of  every  physician,  nor  a  jsck-plane  to  every  carpenter,  but  in 
this  case,  the  horse  is  proved  to  be  indispensably  necessary,  and  its  exemptioa 
from  seizure  is  clearly  within  the  letter,  spirit  and  intention  of  the  law.  A 
mechanic  may  not  have  the  tools  of  his  trade  released  from  seizure  under  this 
article,  unless  be  proves  that  they  are  necessary  to  his  livelihood.  Parker  v. 
Starkweather,  7  N.  S.  337. 

Judge  Morphy,  in  the  case  of  Lafnbeih  v.  MUtotit  2  R.  R.  81 ,  saya,  that  this 
article  of  the  code  was  dictated  by  public  policy  as  well  as  humanity.  While  it 
encourages  the  exercise  of  all  useful  trades  and  professions,  it  enables  die  unfor- 
tunate debtor  to  sustain  himself  and  family  by  honest  industry;  and  at  the  same 
.  time  holds  out  to  the  creditor  a  prospect  of  obtaining  his  debt  by  the  future  labor 
of  his  debtor,  with  these  privileged  tools  and  instruments.  There  are  other 
authorities  of  this  court  which  sustain  thia  point.     1st  Ann.  394. 

It  is  urged  by  the  counsel  for  the  defence,  that  a  horse  is  not  an  instmmeBt 
intended  to  be  exempt  from  seizure  by  this  article  of  the  code,  because  it  does 
not  contribute  to  a  physician*B  medical  knowledge.  I  do  not  see  the  force  of 
this  objection.  It  appears  to  me  that  a  physician's  horse  contributes  as  much  to 
his  medical  knowledge  as  his  spatula,  his  lancet,  or  his  leeches ;  and  I  pre- 
sume, the  counsel  will  not  contend  that  these  instiiiments  are  liable  to  aeizure 
under  this  article,  or  that  they  are  unnecessary  in  the  practice  of  medicine. 

With  regard  to  the  second  point,  it  is  established  by  the  evidence  that  the 
sheriff  made  no  legal  seizure  of  the  judgment,  he  not  haying  taken  it  into  actual 
possession,  the  same  being  in  the  possession  and  custody  of  the  clerk  of  the 
court.  The  sheriff  took  the  judgment  from  the  office  of  the  clerk,  and  aoon 
after  returned  it  at  the  request  of  the  clerk,  who  was  ordered  to  issue  execution 
on  it;  he  had  no  right  to  permit  it  to  be  taken  from  his  office,  and  the  aheriff 
never  had  any  legal  possession  of  it,  such  as  would  enable  him  to  sell  and  make 
a  delivery. 

It  has  been  repeatedly  held  by  this  honorable  court,  that  the  sheriff  cannot 
make  a  valid  seizure  of  tangible  proper^  without  taking  it  into  actual  posaeasioo. 
Daley  v.  Cunningham^  3d  Ajin.  55.  Pinker  ▼.  Bullard,  2d  Ann.  338.  OJful 
y.  MonquiU  2d  Ann.  785.  Simpson  v.  Allain,  7  R.  R.  504.  Gobeau  y.  New 
Orleans  and  Nashville  Railroak  Company^  6  R.  R.  348. 

McGuire  and  Ray,  for  defendants,  contended  :  Plaintiff  relies  on  the  provi- 
sion of  article  644,  U.  P.,  which  says,  the  sheriff  cannot  seize  **  the  tools  and 
instruments  necessary  for  the  exercise  of  the  trade  or  profession  by  which  he 
gains  a  living.** 

Asa  general  rule,  every  species  of  property  is  liable  to  seizure  to  pay  debta.  AD 
exceptions  to  this  rule  are  made  by  express  law,  and  are  in  derogation  to  the. 
general  principle,  and  ought  to  be  construed  strictly. 
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No  decision  of  our  court,  we  think,  has  gone  the  length  contended  for  hj       Hanha 
plaintiif.     The  farthest  our  court  has  gone  is  in  the  case  of  the  Farmers  and         ^^* 
Mechanics*  Bank  ▼.  Fratdclin^  1st  Ann.  394,  where  the  oommercial  books,  ^^' 

counting-house  fumiturev  and  iron  chests  in  the  counting-house  used  to  keep 
the  books  in,  of  a  merchant,  were  held  not  liable  to  seizure. 

A.  practising  lawyer's  books  are  saidnot  to  be  liable  to  seizure,  2  R.  R.  81,  and 
by  a  dictum  of  the  court  in  7  N.  S.  337,  it  was  intimated  that  under  this  article 
C.  P.  644,  a  blacksmith  could  not  retain  more  tools  than  were  necessary  to  labor 
at  his  trade. 

These  are  the  only  decisions  in  our  reports  we  have  been  able  to  find  in  expla- 
nation of  this  article. 

Plaintiff  cannot  benefit  his  case  by  showing  that  he  bad  no  other  horse,  or  any 
other  property,  or  that  be  was  insolvent.  These  are  immaterial  questions.  For 
if  a  horse  used  by  a  physician  in  the  practice  of  his  profession  in  the  country  is 
exempted,  it  is  not  material  whether  the  physician  has  other  horses  or  is  able  to 
purchase  others  or  not. 

The  words  **  tools  and  instruments  necessary  to  the  exercise  of  a  trade  or  pro- 
fession,** were  intended,  we  think,  to  have  a  specific  and  limited  application,  and 
were  not  intended  to  be  extended  by  implication  as  it  is  an  exception  to  a  general 
rule.  The  words  tool  and  instrument,  as  applied  to  the  exercise  of  a  trade,  such 
as  that  of  blacksmith  or  carpenter,  are  very  plain,  and  cannot  well  be  misunder- 
stood. Judge  Porter  says,  in  7  N.  S.,  337,  **The  object  of  the  law  was  to 
secure  to  citizens  and  others  the  means  of  laboring  at  their  trade  or  profession  ;*' 
and  he  intimated  that  more  tools  than  was  necessary  could  not  be  exempted  under 
this  article.  These  words  tools  and  instruments,  as  applied  to  the  exercise  of  ' 
the  profession  of  physician,  can  only  apply  to  his  scientific  instruments  and  medi- 
cal books  essentially  necessary  to  the  practice.  A  physician's  medicines,  which 
he  keeps  for  the  use  of  his  patients,  although  he  may  keep  none  for  sale  other- 
wise, we  think  would  cleariy  not  come  under  this  article.  And  in  the  country 
it  is  known  to  the  court  that  such  would  be  equally  as  essential  to  the  pnrctice 
of  a  physician  as  a  horse,  anything  that  is  a  mere  incident  and  does  not  add  to 
the  knowledge  of  a  physician  or  assist  in  the  application  of  a  remedy,  does  not 
oome  within  the  fair  purport  of  the  article.  If  the  court  extends  this  article  by 
implication,  as  is  contended  for  in  this  case,  its  operation  would  be  partial.  The 
practice  of  some  physicians  in  the  country  requires  the  assistance  of  several 
horses  to  enable  them  to  visit  all  their  patients.  If  one  would  be  exempt,  all 
would  certainly  be.  Besides,  some  physicians  from  choice  or  physical  infirmity, 
woukl  require  a  carriage  in  place  of  a  saddle — ^the  same  principle  that  would 
exempt  one  would  the  other.  Again,  some  physicians  confine  their  practice  to 
towns  and  cities  where  a  horse  is  not  necessary ;  in  such  a  case  such  property 
would  not  be  exempt.  If  the  hone  is  exempt  from  seizure,  the  provender  pro- 
Tided  for  his  sustenance  ought  likewise  to  be  exempt,  and  so  the  exemption 
might  be  strained  to  apply  to  almost  every  species  of  property  owned  by  a  physi- 
cian. Id  the  country,  it  is  known  to  the  court  that  lawyers  in  the  practice  of  their 
profession  are  compelled  to  travel  from  one  parish  to  another,  which  they  could 
not  do  without  the  assistance  of  a  horse,  and  will  it  be  seriously  contended  that  his 
horse  is  exempt  from  seizure  under  this  article. 

We  cite  these  examples  to  show  the  legitimate  and  extreme  consequences 
the  doctrine  contended  tor  by  plaintifif  would  lead  to. 

We  think  the  rule  laid  down  in  the  C.  P.  644,  is  genera],  and  must  apply 
alike  to  all  cases,  and  that  the  words  '*  tools  and  instruments"  are  to  be  used  in 
a  technical  or  restricted  sense,  as  appliable  to  the  exercise  of  a  profession,  and 
that  by  no  fiur  construction  can  they  be  construed  to  apply  to  a  horse  used  by  a 
physician  in  his  practice.  Such  expressions  cannot  fairiy  apply  to  animals  used 
in  conveying  a  physician  to  see  his  patients. 

The  seizure  (or  as  plaintiff  alleges  **  pretended  seizure  **)  of  the  judgment  of 
Hanna  and  Norwood  v.  T.  H,  Bry  and  Husband,  No,  1728,  constitutes  no 
legal  ground  in  favor  of  plaintiff  for  an  injunction.  If  the  proceedings  of  the 
plaintiff  in  execution,  and  of  the  sheriff,  were  illegal,  plaintiff  could  not  be 
effected  in  any  way  by  it ;  and  if  they  were  legal,  the  proceeds  of  the  seizure 
would  go  to  pay  his  debt.  The  proceedings  are  neither  injurious  to  him  or 
impair  any  right  which  he  claims.    C.  P.  296. 

This  question  was  settled  in  the  case  of  Calderwood  v.  PrtvosU  9  R.  R.  182, 
183.  The  argument  of  the  court  in  that  case  is  conclusive.  If  the  sheriff,  as 
the  plaintiff  alleges,  has  not  possession  of  the  judgment,  plaintiff  is  not  actually 
disturbed ;  and  it  is  time  enough  for  him  to  complain  when  actually  disturbed. 
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Haw KA  iDJuiy  to  the  plaintiff,  or  AppreheosUm  of  it,  can  only  authorize  an  injnoctioiif 

^'  mere  irregularities  in  proceeding  will  not.     2  L.  R.  66,     12  L.  R.  123,  124. 

^''  It  does  not  appear,  so  far  as  we  can  find,  that  the  failure  to  make  an  actual 

seizure  has  ever  been  set  up  successfully  by  a  defendant  in  execution,  as  a  good 
ground  for  an  injunction. 

We  think  that,  taking  plainti^s  allegations  as  true,  he  is  not  on  this  point 
ertitied  to  an  injunction.  But  should  the  court  think  plaintiff's  allegations,  if 
true,  authorize  an  injunction,  we  will  proceed  to  examine  this  point  on  the 
merits. 

Under  the  execution  enjoined  of  Henry  M.  Bry^  Executor,  ▼.  Hanna  and 
Nonfood,  the  sheriff  also  seized  and  advertised  for  sale,  a  judgment  in  the  case 
of  Hanna  and  Norwood  v.  Thankful  H.  Bry  and  Husband',  for  $212,  with  five 
per  cent  interest  from  May,  22,  1849,  No.  1728.  Plaintiff  alleges  said  seizure 
was  illegal,  because  the  suit  or  judgment  was  not  in  the  possession  of  the  sheriff. 
The  court  will  observe,  that  plaintiff  does  not  allege  the  sheriff  did  not  take  it 
into  possession,  but  only  that  he  did  not  then  have  it  in  possession. 

The  evidence  of  Allen  shows,  that  the  sheriff  did  take  actual  possession  of  the 
suit  and  judgment  when  it  was  seized,  and  kept  the  possession  of  it  for  some 
time,  and  returned  into  the  clerk's  office  at  Allen's  request  as  clerk. 

According  to  the  C.  P.  647,  the  sheriff  may  seize  the  «« rights  and  credits,** 
*'  and  all  sums  which  may  be  due*'  to  the  debtor,  ^*in  whatsoever  right."  This 
authorized  the  seizure  of  a  judgment ;  and  if  taking  actual  possesswn  of  a  judg- 
ment be  necessary  to  constitute  a  seizure,  it  was  done  in  this  case ;  although,  at 
the  request  of  the  clerk,  (he  sheriff  had  returned  it  to  the  clerk's  office.  Yet 
the  sale  would  have  been  good  if  die  sheriff  had  delivered  and  transferred 
it  to  the  purchaser  at  the  sale ;  at  all  events,  if  the  plaintiff,  Hanna,  was  fearhil 
of  being  injured  by  the  sheriff,  not  being  able  to  make  a  good  delivery  and  trane- 
fer  of  it,  he  could  have  obviated  that  by  coming  forward  and  ratifying  the  sheriff's 
act.  The  only  objection  urged  or  set  up  by  plaintiff  is,  that  the  sheriff  was  not 
in  possession  of  the  judgment. 

Judgments  have  been  seized  and  sold.  4  R.  R.  341.  The  objection  in  the 
case  before  the  court  was  not  raised  in  that  case,  but  it  shows  that  a  judgment 
may  be  sold  under  execution.  Judgments  may  be  attached.  3d  Ann.  55.  This 
case  intimates  the  legal  requisites  to  constitute  an  attachment,  and  like  requisites 
may  be  required  to  constitute  a  valid  seizure. 

It  is  manifest,  that  the  actual  possession  necessary  to  constitute  a  legal  seizure 
of  a  note  or  other  evidence  of  a  debt  not  reduced  to  a  judgment,  does  not  apply 
to  the  seizure  of  judgments.  But  in  this  case  it  has  been  attempted  to  comply 
strictly  with  the  law.  Actual  seizure  has  been  made,  as  well  as  the  meet  cer- 
tain and  effectual  notice  given  to  the  debtors  in  the  judgment  seized,  which 
seems  to  be  what  would  be  required  to  constitute  a  legal  seizure  or  attachment 
according  to  the  dictum  of  this  court.  3d  Ann.  65.  The  manner  in  which  this 
notice  was  given  to  the  debtors  in  the  judgment  seized,  was  by  citing  them  as 
garnishees,  according  to  the  act  of  20th  March,  1839,  section  13,  p.  8,  9. 

Plaintiff  sets  up  various  objections  to  the  proceedings  in  garnishment,  but 
concludes  by  praying  that  Bry*s  executor  be  held  to  his  proceeding  in  garnish- 
ment. His  objections  are  therefore  waived.  The  legal  effects  of  this  proceed- 
ing is  now  to  be  considered. 

This  proceeding  was  intended  merely  to  perfect  the  seizure.  The  pro- 
ceedings under  the  act  of  March  20,  1839,  B.  &  C.  Digest,  458,  after  aji.  fa* 
has  been  applied  for,  are  mainly  the  same  with  the  procecHclings  against  garaiabeee 
under  the  attachment  laws.  C.  P.  262  to  265.  From  the  time  the  interroga- 
tories are  served,  according  to  the  act  of  1839,  the  property  and  money  in  the 
hands  of  the  garnishee  are  levied  upon.  If  the  garnishee  acknowledges  he  has 
property  of  defendant  in  execution  in  his  hands,  he  is  ordered  to  deliver  it  to  the 
sheriff.  If  he  does  so,  it  is  to  be  sold,  and  the  proceeds  applied  to  the  execution. 
If  he  acknowledges  he  owes  the  defendant  in  execution,  he  is  ordered  to  pay  it 
over  to  the  sheriff.  K  he  does  not,  judgment  is  or  may  be  ordered  up  against 
him  ;  but  whether  in  favor  of  the  sheriff  or  plaintiff  in  the  execution,  the  law 
does  not  say. 

In  the  case  before  the  court,  we  hold,  that  plaintiff  In  the  execution  enjoined 
had  a  right  to  use  the  act  of  1839  to  have  a  debt  levied  upon;  and  then,  after  the 
levy,  he  could  notify  the  defendant  in  execution  of  such  levy,  and  if  the  debt  be 
not  paid,  he  can  proceed  and  sell  the  claim.  But  if  he  prefer  it,  he  can  proceed 
and  carry  out  the  act  of  1839,  and  obtain  judgment  against  the  gamisbee  and 
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execute  it;  and  whatever  amonnt  he  may  make  on  it,  to  have  it  credited  on  the       Haniva 
execution.    It  was  the  former  of  those  proceedings  that  plaintiff  in  the  execu*         ^^-^ 
tion  enjoined  was  pursuing  when  stopped  by  this  injunction. 

This  view  of  the  law  wUl  harmonize  the  right  to  seize  a  judgment,  C.  P.  647f 
with  the  provisions  of  the  garnishment  laws  and  the  act  of  1839.  There  are  two 
modes  of  proceeding :  one  to  have  the  debt  owing  by  the  garnishee  to  the  defen- 
dant in  execution  sold  ;  and  the  other,  to  obtain  judgment  against  the  garnishee 
for  the  benefit  of  the  plaintiff  in  execution. 

Plaintiff's  injunction  ought  to  be  dissolved,  with  ten  per  cent  interest,  and 
twenty  per  cent  general  damages  on  the  amount  enjoined,  and  $100  special 
damages  for  attorney's  fees. 

The  judgment  of  the  court  was  pronounced  by 

SuuELL,  J.  This  is  a  case  of  injunction,  obtained  to  restrain  the  sheriflf  from 
proceeding  to  the  sale  of  certain  property  seized  under  fieri  facias^  in  the 
suit  of  J?ry,  Executor,  v.  Hanna, 

There  was  judgment  in  the  court  below  perpetuating  the  injunction,  and  the 
defendanta  have  appealed. 

I.  The  first  question  presented  for  our  consideration  is,  the  legality  of  the 
seizure  of  a  horse  belonging  to  Hanna.  It  is  proved  that  Hanna  is  a  physician, 
and  that  his  practice  is  a  coundy  practice,  in  the  exercise  of  which  a  horse  is 
indispensable.  The  horse  was  the  only  one  he  had.  Hanna  contends  that  the 
horse  is  exempt  from  seizure  under  the  article  644  of  the  Code  of  Practice. 

At  common  law,  from  which  we  derived  the  writ  of  fieri  facias,  little  mercy 
was  extended  to  the  debtor.  Even  his  wearing  apparel  might  be  taken,  pro- 
vided in  doing  so  the  sheriff  was  not  obliged  to  strip  it  from  the  debtor's  back. 
But  our  law,  in  a  spirit  of  greater  tenderness,  has  declared  that  **  the  sheriff 
cannot  seize  the  linen  and  clothes  belonging  to  the  debtor  or  his  wife,  nor  his 
bed,  nor  those  of  his  family,  nor  his  arms  and  military  accoutrements,  nor  the 
tools  and  instruments  necessary  for  the  exercise  of  the  trade  or  profession  by 
which  he  gains  a  living."  In  the  French  text  the  language  is,  *'  ni  les  outils  ou 
instruments  indispensables  k  I'exeroise  du  metier  ou  de  la  profession  dont  il  vit." 

It  is  argued,  that  a  doctor's  horse  is  fairly  to  be  comprehended  under  the 
denomination  of  tools  and  instruments  necessary  for  the  exercise  of  his  profes- 
sion. But  this  seems  to  us  straining  the  expression  beyond  its  natural  and  fair 
import.  His  surgical  instruments,  those  for  the  preparation  of  medicines  usually 
employed  by  country  practitioners,  and  possibly  under  the  dictum  in  MilUnCs 
case,  2  R.  R.  81,  his  medical  library,  are  protected  by  the  code.  But  we  can- 
not go  further,  and  treat  as  Ufols  and  instrumenU  of  his  profession  all  other 
things  that  contribute  to  its  convenient  exercise.  For  the  convenient  practice 
of  his  profession,  a  physician  requires  an  office  where  he  may  be  found  or  con- 
sulted by  his  patrons,  a  servant  to  groom  his  horse,  food  to  nourish  him,  and  a 
stable  to  shelter  him ;  yet,  it  would  be  unreasonable  on  that  account  to  consider 
the  office,  the  slave,  the  provender,  or  the  stable  protected  from  his  creditors. 
The  general  rule  under  our  system  is,  that  every  species  of  property  is  liable 
for  the  payment  of  debts.  C.  C.  3149.  All  exceptions  to  this  general  rule  are 
the  croatures  of  express  legislation,  and  being  in  derogation  of  a  general  principle 
ought  not  to  receive  a  latitndinarian  construction. 

In  Wallace  v.  Collins,  5  Pike,  41,  it  was  held,  that  a  horse  used  by  a  tanner 
was  not  an  implement  of  his  trade  exempt  from  execution.  U.  S.  Dig.,  Sup., 
Execution,  No.  356.  We  have  not  been  able  to  examine  the  report  of  the  case; 
but  it  was  probably  shown  there,  as  here,  that  the  horse  was  employed  in  the 
debtor's  business,  and  was  necessary  for  its  prosecution.  We  have  met  with 
DO  case  in  our  own  reports,  or  elewherei^  were  the  legislative  ezemption  was 
enlarged  by  ocmstniction  to  the  extent  claimed  at  bar. 
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n.  It  ifl  said,  that  the  sheriff  made  no  legal  seiKure  of  the  jadgment  obtuned 
by  Hanna  aod  Ncrvoood  v.  Bry  and  Wife,  *'  he  not  having  takeo  it  into  actnal 
possession,  the  same  being  in  the  possession  and  custody  of  the  clerk  of  the 
court.** — "We  cite  the  language  of  the  plaintiff's  brief. 

We  understand  the  proper  mode  of  seizing  a  debt  existing  in  the  form  of  m 
judgment  is,  a  notification  of  seizure  by  the  sheriff  to  the  judgment  debtor ;  and 
such  notification,  we  think,  was  effected  in  the  present  case  by  the  process  of 
gamidiment  served  upon  the  judgment  debtors.  The  sheriff  bad  no  right  to 
seize  the  record  of  judgment,  and  disturb  the  possession  of  the  derk,  its  lawful 
custodian.  See  Daley  v.  Cunningham,  3rd  Ann.  55.  The  case  of  a  judg- 
ment is  improperly  assimilated  by  the  plaintiff's  counsel  to  that  of  a  promiasoiy 
note  or  a  bond,  which  we  have  held  should  be  taken  into  possession  by  the  sheriff 
in  order  to  effect  a  valid  seizure. 

It  is  therefore  decreed,  that,  the  judgment  of  the  district  court  be  reversed ; 
that  the  injunction  be  dissolved;  and  that  the  said  H.  M,  Bry,  executor,  recover 
from  the  said  William  H,  Hanna  and  Shepherd  Wood,  his  security,  m  solido^ 
the  sum  of  forty  dollars  damages ;  and  that  the  said  Hanna  pay  costs  in  both 
courts. 
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Jambs  H.  Stephens  v.  Harvet   Chambbrlin. 

Where  the  parties  to  a  sale  of  land  have  agreed  in  writing  apon  the  price  and  terms  of  lale 
tnd  the  description  of  the  land  sold,  it  win  he  regarded  not  as  an  agreement  to  aell,  bat 
as  a  sale,  althongh  there  may  be  a  itipnlation  that  the  Tender  ii  to  make  a  ibmal  tide. 
If  the  vendee  desires  a  formal  title  he  most  demand  it,  and  nntU  he  does  ao,  cauioC  otgeet 
to  the  payment  of  the  price  npon  the  ground  that  the  Tendor  has  not  tendered  him  a  for- 
mal title.     C.  G.  S431,  2437. 

APPEAXi  from  the  District  Court  of  Catahoula,  Barry,  J.     McChure  and 
Ray,  for  plaintiff.    Sawyer,  fot*  defendant.    The  judgment  of  the  cooit 
was  pronounced  by 

Preston,  J.  In  December,  1848,  the  parties  to  tihis  suit  entered  into  the 
following  contract :  **  It  is  understood  and  agreed  between  James  H.  Siq^ihemi 
and  Harvey  Chamherlin,  as  follows :  /.  JT.  Stephens  sells  to  said  ChamJfcrim 
certain  lands,  (decribing  them)  containing  hi  all  706  63-100  acres  more  or  lest, 
and  to  make  title  to  him,  or  in  the  name  of  such  person  as  he  may  designate ;  for 
which  said  Chamherlin  is  to  pay  him  two  thousand  se^en  hundred  dollars.  Nine 
hundred  dollars  of  which  is  to  be  paid  by  an  accepted  draft,  on  or  before  the  15lli 
of  February  next ;  nine  hundred  dollara  by  note  payable  the  15th  of  February, 
1650 ;  and  like  sum  on  the  15th  February,  1851,  with  eight  per  cent  interest 
from  date  until  paid.  For  said  notes,  the  land  is  to  remain  mortgaged.  In  tee- 
timony  whereof,  we  hereunto  sign  our  names,  this  7th  day  of  December,  1848» 
in  duplicate;  one  to  be  held  by  each  of  us. 

^*J.  H.  Stephens.    Haryet  CHAifBERi.EN." 

This  suit  is  brought  to  enforce  the  payment  of  the  second  installment,  with 
the  privilege  of  vendor  on  the  land,  and  the  plaintiff  asks  that  the  land  be  sold 
to  satisfy  this  and  the  last  installment  of  the  price. 

The  plaintiff  alleged  that  he  had  offered  to  make  title  aeeording  to  his  cootnet, 
and  that  the  defendant  refused  to  name  any  person  to  reeeive  it. 
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The  defendant  filed  an  exception  that  the  aait  was  premature,  because  the     STsnam 
plaitttiff  had  never  executed  the  conreyance  referred  to  in  hie  petition,  and  that  CBAMBiRLiir. 
no  contract  of  sale  had  been  entered  into,  as  there  can  be  no  sale  without  a  ven- 
dor and  vendee.    He  further  excepted  that  the  plaintiff  could  not  maintain  his 
action,  because  he  had  never  legally  put  the  defendant  in  default  by  tendering 
him  a  title  to  the  property ;  for  which  reasons  he  asked  that  the  suit  should  be 


For  the  purpose  of  tiying  the  exception  at  least,  it  was  admitted  that  the 
plaintiff  had  made  no  tender  of  the  conveyance  contemplated  in  the  agreement 
to  the  defendant.  And  thereupon  the  district  court  rendered  judgment,  that 
the  case  be  dismissed  at  the  plaintiff^s  cost,  he  having  instituted  his  suit  with- 
out patting  the  defendant  in  default. 

The  contract  on  which  the  suit  is  instituted  is  in  terms  a  sale,  and  not  an 
agreement  to  sell ;  but  if  considered,  as  in  the  argument,  a  mere  agreement  to 
seU,  our  Civil  Code  declares  that  die  **  sale  is  considered  to  be  perfect  between 
the  parties,  and  the  property  is  of  right  acquired  to  the  purchaser  with  regard  to 
the  seller,  as  soon  as  there  exists  an  agreement  for  the  object  and  the  price 
thereof."  Art.  2431.  And  that  even  ^*a  promise  to  sell  amounts  to  a  sale, 
when  there  exists  a  reciprocal  consent  of  both  parties  as  to  the  thing  and  the  price 
thereof."  Art.  2437.  In  this  case,  the  agreement  was  clothed  with  the  for- 
mality required  by  article  2415,  for  the  sale  of  real  property.  The  Supreme 
Court  have  often  held  that  such  an  agreement  as  was  reduced  to  writing  add 
signed  in  the  present  case,  is  a  sale,  and  constitutes  a  complete  title  to  the 
vendee.  Joseph  v.  Moreno^  2  L.  R.  460.  Barrett  v.  His  Creditors,  12  R.  R. 
478.     Crocker  v.  'Neely,  3  N.  S.  583.     PignatU  v.  Drouet,  6  N.  S.  432. 

The  formal  conveyance,  which  the  plaintiff  undertook  in  the  agreement  to 
make,  was  not  essential,  but  only  incidental  to  the  defendant's  title.  The  defen- 
dant could  demand  it  at  any  time,  and  if  not  nuide,  could  enjoin  the  payment  of 
the  price  and  recover  damages. 

The  art.  1907  of  the  code  is  applicable  only  to  the  performance  of  those  things 
which  are  of  the  essence  of  commutative  contracts,  not  to  those  which  are  mere 
incidents,  as  the  execution  of  an  authentic  title  before  a  notary,  which  the  ven- 
dee must  demand  if  he  wants  it.  Thus,  a  promise  in  the  sale  to  survey  and 
point  out  the  boundaries  of  the  land  is  an  incident  to  the  sale,  the  performance 
of  which  the  vendee  must  demand,  and  cannot  refuse  payment  of  the  price 
because  the  vendor  has  not  tendered  to  do  it.  Snow  v.  Trotter  tt  al,  3d  Ann. 
269. 

It  is  therefore  ordered,  adjudged  and  decreed,  that  the  judgment  of  tiie  dis- 
trict court  be  reversed ;  that  the  exception  of  the  defendant  be  overruled  ;  that 
the  cause  be  remanded  for  further  proceedings  according  to  law,  and  tiiat  the 
appellee  pay  the  costs  of  this  appeal. 


Habrison  Fristob  v.  Glbndt  Burke. 

Under  the  act  of  28tb  March,  1840»  an  administratrix  may  purchase  at  the  sale  of  the  effects 
of  the  deceased  whose  estate  she  represents,  when  she  is  the  snryiving  partner  in  oom- 
mnnityp  or  an  heir,  or  legatee  of  the  deceased. 
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FRiflTOS        k  PPEAL  from  the  District  Court  of  CatBhouJa.    Barry t  J.     O.  Mayo,  for 
Boiiu.       A  plaintiff.     Morris  and  PurvUf  for  defendant.    Tlie  judgment  of  the  oout 
was  pronounced  by 

PRK8TON9  J.  This  is  an  hjpotfaecaiy  action,  in  which  the  plaintiff  seeks  ta 
enforce  a  conventional  mortgage  upon  property  owned  by  the  defendant. 

Sarah  E,  Stones  administratrix  of  the  estate  of  Robert  FrUioe^  caused  the 
mortgage  note  to  be  sold  at  a  probate  sale  of  his  succession,  in  order,  as 
expressed  in  her  petition,  to  settle  the  estate*  John  W.  Stone,  her  hoshand  by 
a  second  marriage,  became  the  purchaser,  and  through  him  the  plaintiffs  derive 
title  to  the  note. 

The  counsel  of  the  defendant  contends,  that  the  sale  by  the  lidministratrix  to 
her  husband  was  an  absolute  nuDity,  of  which  he  may  avail  himself.  The 
presents  precisely  the  question  decided  by  the  late  Supreme  Court  in  the 
of  ScoWs  Executrix  v.  Gorton,  &vorable  to  his  views.  But  probably  in  con- 
sequence of  that  decision,  made  in  1839,  the  Legislature  provided,  by  an  act 
passed  in  1840,  that  an  administratrix  might  purchase  at  the  sale  of  the  efiects 
of  the  deceased  whose  estate  she  represents,  when  she  is  the  surviving  partner 
in  community,  or  an  heir,  or  legatee  of  the  deceased.  We  are  bound  to  pre- 
sume, that  the  administratrix  in  the  case  of  Fristoe^s  Suecestum  posoossed  oae 
or  an  of  these  qualities,  and,  therefore,  that  she,  and,  a  fortiori,  her  hoaband 
might  purchase  at  the  sale  of  the  effects  of  the  estate  she  adminiatered. 

AQ  the  other  defects  alleged  against  the  plaintiff's  titie,  as  the  want  of 
description,  the  merely  nominal  price  and  frauds  suggested,  are  relative  nullitiea, 
for  which  the  sale  might  have  been  attacked  by  creditors,  heirs,  or  other  persons 
interested  in  the  succession,  but  of  which  a  third  person  having-  no  interest  in 
the  estate  cannot  avail  himself.  If  the  note  is  due  and  bean  a  mon;gage  upon 
the  defendant's  property,  it  is  Immaterial  to  him  to  whom  it  is  paid.  And  this 
view  of  the  case  disposes  of  several  of  the  bills  of  exception  filed  by  the  defendant 

A  doubt  has  been  suggested,  whether  the  note  sued  upon  is  the  same  sold  by 
the  administratrix  of  R,  Fri9toe*$  Suecesrion,  In  the  schedule  of  notes  belong- 
ing to  the  succession  to  be  sold,  and  referred  to  in  the  petition  for  the  aale,  m 
put  down,  **  W>  H.  Dosson  93333  33)^."  It  is  not  pretended  there  was  any  other 
note  of  the  estate  sold  of  this  exact  amount  in  principal.  It  was  adjudicated  to 
Stone,  who  certifies  that  he  has  no  interest  in  it,  having  transferred  it  to  Har-^ 
riion  Fristoe  who  brought  the  suit. 

The  bill  of  sale  from  Robert  Fristoe  to  W.  H.  Dosson,  dated  the  29th  of  De- 
cember, 1836,  and  the  note  payable  the  1st  January  1840,  for  $2333  33|,  given  in 
part  payment  of  the  price,  and  secured  by  special  mortgage  on  the  proper^ 
sold,  compared  with  the  note  now  sued  upon,  leaves  no  doubt  they  are  the  same. 
And  these  Views  of  written  evidence  renders  it  unnecessaiy  to  express  an 
opinion  on  the  bills  of  exception  to  parol  testimony. 

The*  note  is  not  prescribed,  because  the  administratrix  of  Robert  Frisbfe 
brought  suit  upon  it,  and  ^obtained  judgment  on  the  26th  of  November,  1840, 
recognizing  the  right  of  mortgage  and  making  it  executory  against  the  mortgaged 
property. 

John  J.  Stone  bought  the  claim  on  the  2d  of  May,  1846.  On  the  1st  of  Octo- 
ber, 1841,  a  judgment  was  rendered  against  him  in  favor  of  W.  H.  Dosson  for 
$800,  with  ten  per  cent  interest  from  the  4th  of  February,  1841,  and  on  the 
24th  of  March,  1841,  a  judgment  was  rendered  against  him  and  one  Phelps  in 
solido,  in  favor  of  Dosson,  for  $201  46,  wilh  ten  per  cent  interest  fium  the  4th 
of  February,  1840. 
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By  the  mutnal  indebtedness  of  Domou  and  SUme  when  the  latter  pniehased 
the  note  and  mortgage,  it  was  exttnguished  to  the  amount  of  these  judgments. 
Compensation  is  plead;  they  were  given  in  eyidence,  and  there  is  no  proof  they 
were  satisfied.  The  note  and  mortgage  on  which  this  action  is  brought  should 
therefore  be  credited  with  $1550  57  on  the  2d  of  May,  1846. 

It  is  therefore  decreed^  that  the  judgment  of  the  district  court  be  reversed ; 
that  the  note  and  mortgage  on  which  this  action  is  brought,  be  credited  with 
91550  57  on  the  2d  of  May,  1846;  that  the  mortgaged  property  described  in 
the  petition  and  act  of  mortgage  be  seised  and  sold  according  to  law,  to  satisfy 
the  balance,  and  costs  in  the  district  court;  and. that  the  appellee  pay  the  costa 
of  the  appeal. 
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Chain  and  Jonbs  v.  M.  D.  C.  Kanb,  Administrator. 

Where  no  bill  of  exceptions  ii  taken  to  tiie  refaial  of  the  oonrt  to  grant  a  oontinoance,  the 
qaeition  cannot  be  examined  by  the  Sapreme  Conrt. 

APPEAL  from  the  District  Court  of  Bossier.  Bullardt  J.  O-atm  for 
pkuntiffs.  RoyuUm  and  Spoffard,  fbr  defendant.  The  judgment  of  the 
court  was  pronounced  by 

Host,  J.  The  plaintiffs,  who  are  attorneys  at  lawi  claim  compensation  for 
professional  serrices  rendered  to  the  defendant  in  the  admiDistration  of  the 
succesdon  of  her  husband,  and  also  in  ten  suits  in  which  they  acted  as  counsel 
of  her  husband  or  herself. 

The  answer  is  a  general  denial,  and  an  averment  that  the  plaintiffs  agreed 
with  the  defendant's  husband  to  make  no  charge  for  any  of  the  services  alleged 
to  have  been  rendered  by  them. 

The  case  was  submitted  to  a  jury,  who  found  for  the  plaintiffs  the  sum  of 
$1500.  The  application  of  the  defendant  for  a  new  trial  was  overruled ;  and 
she  has  appealed  from  the  judgment  rendered  on  the  verdict. 

Before  the  trial  of  the  cause  the  defendant  moved  for  a  continuance,  on 
account  of  the  absence  of  Maldin  Johnson,  one  of  her  witnesses,  and  supported 
her  application  by  an  affidavit  of  her  agent,  in  which  he  disclosed  the  (acts  the 
defendant  expected  to  prove  by  the  said  witness.  The  judge  refused  the  appli- 
cation, and  ruled  the  defendant  to  triaL  Her  counsel  now  contends,  that  the 
continuance  should  have  been  granted,  unless  the  plaintiff  had  admitted  that  the 
witness  Johnson  if  present,  would  swear  to  the  focts  disclosed  in  the  affidavit; 
and  as  no  such  admission  was  made,  he  asks  that  tiie  case  be  remanded  for  a 
new  trial.  We  are  unable  to  grant  this  application.  No  bill  of  exceptions  was 
taken  to  the  opinion  of  the  judge  refusing  the  continuance.  In  consequence  of 
this  omission,  we  have  no  means  of  ascertaining  his  reasons  for  the  course  he 
pursued,  and  we  are  bound  to  presume  that  they  were  sufficient  in  law,  and 
that  the  party  acquiesced. 

The  necessity  of  a  bill  of  exceptions  in  such  a  case  has  been  more  than  once 
recognized  by  this  court.  Florance  v.  York,  Hanna,  garnishee,  4(h  Ann.  138. 
On  the  merits,  the  case  involves  mere  questions  of  fact,  and  we  are  not  prepared 
to  say  that  the  finding  of  the  jury  is  manifestly  contrary  to  evidence,  or  that  the 
sum  allowed  is  exhorbitant  and  out  of  proportion  with  the  services  rendered. 

We  do  not  therefore  feel  ourselves  called  upon  to  interfere  with  the  judgment. 

The  judgment  is  affirmed,  with  costs. 
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James  Walling  v.  Mator,  &c.,  of  Shrsveport. 

A  corporation  is  rosponuble  for  exerciiixig,  tbroagh  itf  offioerm  in  «n  nnikiUfal  and  improper 
manner,  powers  vested  in  it  by  its  charter. 

APPEAL  from  the  District  Court  of  Caddo,  Btdlard,  J.    Roysdan  uid  Spof- 
fard^  for  plaintiff.     Crain^  for  defendant.    The  judgment  of  the  court  .was 
pronounced  by 

Ro8T,  J.  The  plaintiff  claims  from  the  Mayor  and  Trustees  of  the  town  of 
Shreveport  and  Joseph  Howell  in  solido,  &ve  hundred  dollars  damages,  alleged 
to  have  been  snstained  by  him  in  consequence  of  the  cutting  down  of  trees  upon 
his  land  within  the  limits  of  the  town,  and  of  an  attempt,  on  their  part,  to  lay 
out  a  road  thereon  without  giving  notice  or  making  previous  compensation  to 
him.  He  alleges  that  Howell  acted  in  the  premises  as  the  agent  and  under  the 
orders  of  the  corporation,  and  has  enjoined  the  corporation  from  proceeding  any 
further  in  the  construction  of  the  road.  Howell  answered,  that  he  acted  under 
the  authori^  of  the  corporation.  The  mayor  and  trustees  recognised  his 
agency,  and  averred  their  power  to  run  the  road  as  laid  out  and  in  the  manner 
pursued  by  them.  They  offered  to  pay  the  plaintiff  such  damages  as  mig^t  be 
assessed  by  the  court,  and  prayed  for  the  dissolution  of  the  injunction.  In  a 
supplemental  answer  they  alleged  that,  as  a  municipal  corporation,  they  could 
not  be  liable  in  damages  in  the  manner  claimed. 

The  jury,  before  whom  the  case  was  tried,  found  in  favor  of  the  plaintiff  $25 
damages,  and  that  the  injunction  be  perpetuated  until  the  defendants  proceed, 
according  to  law,  in  the  opening  of  the  road.  The  defendants  have  appealed 
from  the  judgment  rendered  on  this  verdict. 

The  act  of  incorporation  of  the  town  of  Shreveport  gives  to  the  mayor  and 
trustees  within  the  corporate  limits,  all  the  powers  previously  exercised  by  the 
Police  Jury  of  the  parish  of  Caddo.  They  have,  therefore,  the  power  to  lay 
out  roads  in  that  portion  of  the  land  under  their  jurisdiction,  which  is  not  laid 
out  into  streets ;  but  they  must,  in  doing  so,  pursue  the  mode  prescribed  for  the 
laying  out  of  roads  by  police  juries,  by  the  act  to  provide  further  and  more  effec- 
tually for  the  police  of  public  roads  in  this  State,  approved  March  12, 1818. 

It  is  not  pretended  that  the  formalities  required  in  the  laying  out  of  new  roads 
have  been  complied  with  in  this  case,  or  that  the  indemnity  due  the  i^aintiff 
has  been  paid  or  even  assessed.  The  case,  as  the  records  presents  it,  is  that  of 
a  corporation  exercising,  through  its  officers,  in  an  unskillful  and  improper  manner* 
powers  avowedly  vested  in  the  said  corporation  by  its  charter.  It  does  not  differ 
in  principle  from  that  of  McOarey  and  Wife  v.  The  City  of  Lafayette^  in  which 
the  plaintffs  recovered  large  damages  from  the  city  of  Lafayette,  because  die 
agents  of  that  corporation  had  executed,  in  an  improper  manner,  the  corporate 
power  delegated  to  them.  4th  Ann.  440,  McLaughlin  v.  Second  Municipalityt 
5th  Ann.  504. 

AVe  understand  the  exception  pleaded  by  the  defendants  to  be  applicable  only 
to  cases  in  which  officers  or  agents  of  corporations  do  acts  injurious  to  othen,  in 
the  pursuit  or  accomplishment  of  objects  not  within  the  scope  of  the  powers  of 
the  corporation.  The  distinction  appears  to  us  clearly  stated  in  the  case  of 
Antony  v.  The  Inhabitants  of  Adams,  1  Metcalf,  286. 


MONROE,  OCTOBER,  1860.  661 

Upon  the  defendants'  own  ayennent,  that  they  had  power  to  lay  out  the  road     WAtLiwe 
complained  of,  they  do  not  come  within  the  exception.    We  are  of  opinion  that  Miitor,  &c.  or 
there  is  no  error  in  the  judgment.  Shrkviport. 

It  is  therefore  affirmed,  with  costs. 


Police  Jury  of  Bossier  v.  Corporation  op  Shreveport. 

■"s    661 
The  act  of  20tb  of  March,  1839,  incorporating  the  town  of  Shreveport  and  g^tving  the  mnni-     116    677 

cipal  anthoritiea  exclasive  right  to  eatabliih  ferries  acroaa  Red  River,  did  not  create  a 

contract  or  veated  rights  in  that  corporation  which  the  Legislature  could  not  constitation- 

ally  change  or  annuL 

The  act  of  16th  of  March,  1848,  entitling  the  Police  Jory  of  the  parish  of  Bossier,  to  a  parti- 
dpation  in  the  management  of  the  ferry  established  by  the  town  of  Shrereport  across 
Red  Rirer,  and  to  share  in  the  revennes  thereof,  is  not  nnconstitntional. 

The  prohibitions  contained  in  art.  109  of  the  Constitation  of  Louisiana,  and  in  art.  I,  sec.  10 
of  the  Constitution  of  the  United  States,  apply  only  to  contracts  or  vested  rights  of  indi- 
viduals or  private  corporations,  and  not  to  municipal  corporations  established  for  public 
purposes,  which  are  entirely  subject  to  the  Legislative  will,  except  so  far  as  the  rights  of 
diird  persons  may  be  affected  thereby. 

Where  the  prayer  does  not  ask  for  the  amount  claimed  to  be  due  in  the  petition,  the  court 
may,  under  the  prayer  for  general  relief,  give  Judgment  for  the  sum  really  due* 

APPEAL  from  the  District  Court  of  Caddo,  OlcoU,  J.  Lawsan  and  ForU 
for  plaintiffs,  contended :  This  was  an  action  bronght  by  the  plaintiffs  against 
the  defendants  to  compel  the  defendants,  by  mandamus,  to  meet  with  the  plain- 
tiffs to  fix  the  rates  of  toll  to  be  charged  at  the  ferry  across  Red  River,  within 
the  limits  of  the  town  of  Shreveport,  and  to  recover  of  them  the  one-half  of  the 
revenues  arising  from  the  lease  of  said  ferry,  from  the  passage  of  an  act  of  the 
Legislature  of  the  State  of  Louisiana,  approved  March  16,  1848,  by  which  one- 
half  of  the  revenues  of  said  ferry  was  vested  in  the  parish  of  Bossier,  and  the 
right  granted  to  the  Police  Jury  to  meet  with  the  Mayor  and  Trustees  of  . 
Shreveport  to  fix  the  rates  of  ferriage.  See  acts  of  18<8,  p.  156,  sees.  2  to  5. 
There  was  judgment  below  in  favor  of  plaintiffs  for  $187*5,  and  that  the  manda' 
mus  be  made  peremptory;  from  which  the  defendants  have  appealed. 

The  fiicts  of  the  case  are  brieilly  these :  In  1839,  the  Le^slature  passed  an 
act  creating  the  corporation  called  the  Mayor  and  Trustees  of  the  town  of 
Shreveport,  to  extend  over  640  acres  of  land  lying  on  the  south  western  bank  of 
Red  JELiver,  in  the  parish  of  Caddo,  and  known  as  the  •«  Larkin  Edwards 
Reserve,''  by  which,  with  other  political  powers,  it  granted  to  the  mayor  and 
trustees  of  said  corporation  the  exclusive  right  to  establish  ferries  across  Red 
River,  within  the  limits  of  said  corporation.  Acts  1839,  p.  200.  The  revenues 
arising  from  such  ferries  were  to  be  applied  to  the  improvement  of  the  town. 
Acts  1839,  p.  204.  Red  River  is  the  boundary  between  the  parishes  of  Bossier 
and  Caddo.  ActB  1828,  p.  70,  and  Acts  1838,  p.  11.  The  corporation  of  Shreve- 
port established  a  ferry  across  Red  River  in  1839,  and  continued  to  use  and  lease 
it  out.  In  1843t  the  parish  of  Bossier  was  created,  and  the  police  juiy  of  that 
parish,  believing  that  the  Legislature  did  not  intend  to  divest  them  of  the  power 
to  establish  ferries  across  Red  River,  established  a  ferry  across  Red  River  and 
leased  it  out  to  John  Craig^  who  commenced  running  a  feny  boat  across  said 
river,  when  he  was  enjoined  by  James  5.  Dauglius,  who  had  leased  the  ferry 
from  the  Shreveport  corporation.  The  case  was  tried  in  this  court,  and  decided 
that  the  exclusive  power  to  establish  ferries  across  Red  River,  within  the  limits 
of  Shreveport,  was  vested  in  the  corporation  of  Shreveport.  Douglass  v.  Craig, 
2d  Ann.  919.  The  Legislature,  in  1848,  passed  an  act  granting  to  the  parish  of 
Bossier  the  right  to  have  and  recover  of  the  corporation  of  Shreveport^  one  half 
of  the  net  proceeds  of  the  ferries  across  Red  River,  within  the  limits  of  the  town 
of  Shreveport,  and  the  power  and  right  to  meet  with  the  Mayor  and  Trustees 
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PoLicK  JuRT  of  Shrereport  once  in  each  year,  and  fix  the  rates  of  toUato  be  charged  at  aaid 
<^'  ferry.    Acts    1848,  p.   156,  sections  2  to  5.     The  ferry  across  the  river  Is 

Bossier,  some  two  hundred  yards  above  any  of  the  streets  of  said  town  that  have  been 
CoRPORATioif  worked  npon  or  improved.  The  defendants  resist  the  demand  of  the  pfauntiflfst 
OF  upon  the  ground  that  the  act  of  1848,  which  conferred  the  power  on  the  Police 

Bhrkviport.  Juiry  of  Bossier  to  meet  with  the  Minror  and  Tmstrees  of  Shreveport,  and  to  fix 
the  rates  of  tolls  to  be  charged  at  said  terry  ^  and  the  right  to  receive  one-half  of  the 
revenues  arising  from  the  same  was  unconstitutional  and  void ;  because  il 
impaired  the  obligation  of  a  contract,  and  because  it  divested  rights  already  vested 
without  just  compensation  first  paid.  There  is  no  doubt  that  the  act  of  1848, 
if  it  impaired  the  obligation  of  any  contract  within  the  meaning  of  the  Constitu- 
tion of  the  United  States  or  of  this  State,  is  void ;  or  if  it  takes  away  any  vested 
right  except  for  public  use,  a  just  and  adequate  compensation  having  been  paid, 
it  is  also  void. 

Then,  the  first  question  necessary  for  us  to  examine  is,  what  is  a  contract, 
within  the  meaning  of  the  Constitution  ?  We  have  only  to  refer  to  the  decisions 
of  the  Supreme  Court  of  the  United  States  upon  that  subject  to  determine. 

The  court  defines  a  contract,  as  mentioned  in  the  Constitution,  to  be  a  oom- 
pact  or  agreement  entered  into  between  two  or  more  persons.  Contracts  are 
divided  into  executory  and  executed  contracts ;  yet  in  both  kinds  of  contracts  it 
requires  that  there  should  be  an  agreement  or  compact  entered  into  between  two 
or  more  persons.  Story's  Com.  on  Const,  vol.  3,  p.  241,  and  cases  there  cited. 
Now  who  were  the  persons  with  whom  any  contract  was  made  in  passing  the  act 
creating  the  corporation  of  Shreveport  1  There  are  no  individuals  named  in  the 
act;  there  is  no  one  mentioned  in  said  act  with  whom  a  contract  could  be  made, 
and  from  the  law  itself,  it  shows  that  it  was  an  act  of  ordinary  legislation  creating 
a  political  corporation,  to  aid  the  State  in  governing  a  particular  poitiott  or 
section  of  country.  We  see,  under  the  act,  Uiere  is  a  certain  set  of  officers  to 
be  elected,  their  duties  and  powers  defined.  There  is  no  individual  named  to 
whom  any  grant  or  power  is  made  hi  the  act;  but  it  is  a  right  or  power  given 
to  the  citixens  of  that  portion  of  coontiy  to  meet  and  elect  certain  ofllcerB,  and 
their  powers  and  duties  defined.  We  see  that  the  whole  power  that  the  Police 
Jury  of  the  parish  of  Caddo  formerly  exercised  and  possessed  over  that  counuy 
is  taken  away  from  them  and  vested  in  this  corporation. 

The  power  to  establish  ferries  across  Red  River  within  the  limits  of  the  cor- 
poration is  granted  to  it,  and  the  power  or  right  to  apply  the  revenues  to  the 
improvement  of  the  town.  The  right  to  the  revenues  of  the  ferries  is  limited 
by  the  act,  because  it  directs  how  they  shall  be  applied.  While  the  right  in  the 
police  juries  of  the  dififerent  parishes  to  the  revenues  of  the  ferries  is  not  limited, 
but  thev  have  the  revenues  to  appropriate  as  they  may  think  fit.  The  power  to 
establish  a  ferry  and  fix  rates  of  tolls  is  a  political  power,  and  the  right  to  epply 
the  revenues  arising  from  such  ferries  is  an  incident  to  that  power,  and  when 
the  law  directs  that  the  revenues  must  be  applied  to  the  improvement  of  the 
town,  it  is  appropriating  the  revenues  to  a  public  purpose.  It  is  the  duty  of  that 
department  of  government  having  the  poUce  of  roads  or  other  highways,  to  keep 
them  in  good  order.  It  is  as  much  the  duty  of  the  mayor  and  trustees  to  pass 
proper  ordinances  to  keep  the  streets  and  highways  in  the  corporation  of  Shreve- 
port in  good  order,  as  it  is  the  duly  of  the  poUoe  jury  of  Uie  pariahes  to  keep 
&ie  roads  up. 

But  suppose,  for  argument  sake,  tiiat  the  grant  of  the  power  to  the  corpora- 
tion of  Shreveport  carried  with  it  a  grant  of  the  revenues  of  the  ferries,  and 
that  it  was  a  property  in  each  citisen  of  the  corporataon  of  Shreveport,  by 
diminishing  his  taxes,  that  he  would  have  to  pay  for  keeping  the  atreecs  and 
highways  in  good  order,  and  that  it  could  not  be  taken  by  an  act  of  the  Legia- 
lature,  what  would  be  tiie  condition  of  the  defendants*  right  to  the  ferry  and  the 
revenues  ?  By  the  general  laws,  the  right  to  establish  ferries  and  ftrm  or  lease 
them  out  annually,  belonged  to  die  different  parishes.  See  BuHard  &  Curry's 
Dig..  Where  a  navigable  stream  divides  two  parishes,  either  has  a  right  to 
estfiblish  a  ferry  across  it. 

Then,  this  ferry  right  that  the  defendants  contend  fi>r  was  vested  in  the  parish 
of  Natchitoches  first;  then  by  the  act  by  which  the  parish  of  Claibome  was 
created  a  joint  right  with  the  parish  of  Natchitoches  was  given  to  her  to  esta- 
blish ferries  at  the  place  in  controversy ;  then  by  the  act  creating  the  parish  of 
Caddo,  the  right  which  Natchitoches  had  was  transferred  to  Caddo;  and  by  the 
act  creating  the  paiish  of  Bossier,  the  right  which  the  parish  of  Cfaubome  had 
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WM  tnotfemd  to  her ;  and  the  kw  aoder  which  the  defendante  set  up  title.  Polios  Jury 
would  be  unconstitutioDal  aod  void.    But,  then,  it  might  be  cootended,  that  if      bomikr 
these  rights  were  property  rights  and  vested  rights,  they  would  have  remained  ,, 

the  propeitj  of  Natchitoches :  but  not  so.     She  and  the  other  parishes  voinn*   CoRPo&ATioir 
tarily  gave  them  up  by  consenting  to  the  formation  of  the  new  parishes,  and  con-  or 

senting  them  to  have  such  powers  sod  rights  granted.  8ea»v»poaT. 

In  idl  cases  of  municipal  corporations,  the  Legislature  has  power  to  alter, 
change,  abolish  or  modify  them  at  will,  and  it  is  only  in  cases  where  there  is  a 
contract  with  some  individual,  either  executory  or  executed,  the  obligation  of 
which  will  be  impaired,  that  the  constitutional  provisions  are  intended  to  apply. 
Dartmouth  College  v.  Woodward,  4  Wheat.  518.  Reynolds  el  al.  v.  Baldvnni 
1st  Ann.  162.  3d  Ann.  294.  Charles  River  Bridge  v.  Warren  Bridge,  11 
Peters.  But  independant  of  that,  in  all  cases  of  doubt  as  to  the  constitution- 
ality of  a  law,  the  law  should  be  entitled  to  the  benefit  of  the  doubt.  Courts  should 
never  declare  laws  to  be  unconstitutional  unless  they  are  clearly  so. 

Grain,  for  defendants,  contended :  By  act  of  1838,  incorporating  the  town  of 
Shreveport,  §  6,  the  Legislature  gave  to  the  mayor  and  trustees,  the  exclusive 
right  to  establish  such  ferries  across  Red  River,  within  the  limits  of  said  town, 
as  they  might  deem  expedient,  and  to  apply  the  revenues  arising  therefrom  to 
the  improvement  of  the  same.  The  mayor  and  trustees  accepted,  and  con- 
stantly exercised  this  right,  and  resisted  all  and  every  interference  with  their 
exclusive  right.    2d  Ann.  919. 

By  act  of  1848,  §  2,  3,  4,  6,  the  Legislature  gave  to  the  parish  of  Bossier  the 
right  to  demand  and  receive  one-half  of  the  net  proceeds  of  the  revenues  srising 
from  the  ferry.  This  suit  is  brought  to  recover  the  rents ;  and  the  defendants 
resist  on  the  ground  that  the  act  of  1848  is  unconstitutional,  as  violating  §  1,  f 
10  of  the  Constitution  of  the  United  States,  and  the  109th  art.  of  the  Consti- 
tution of  Louisiana.  There  was  judgment  for  the  plaintiffs,  and  defendants 
appealed. 

The  court  below  considered  this  question  settled  by  our  code  and  the  decisions 
of  tiie  Supreme  Court,  and  cited  the  cases  of  Reynolds  et  al.  v.  Baldtoin,  1  st  Ann. 
162,  and  Louisiana  State  Banket.  Orleans  Navigation  Company,  3d  Ann.  294. 
Neither  of  these  cases  apply  to  the  case  in  point,  but  present  very  different 
issues.  And  there  is  no  case  in  our  reports,  nor  article  in  our  code,  which  does 
decide  it.  The  defendants  contend :  1.  Tliat  a  ierry  is  a  property  which  can  be 
acquired  aod  held,  both  by  an  individual  and  a  municipal  corporation.  C.  C. 
arts.  419,  420,  423,  424,  438.  2d  Ann.  919.  2.  The  grant,  in  the  act  of  1839, 
gave  the  town  the  exclusive  property  in  the  ferry ;  which  title  was  perfected  by 
use,  and  by  expending  the  revenues  on  the  streets,  and  the  Legislature  lost  all 
power  over  it.  3.  The  act  of  1848,  giving  to  the  parish  of  Bossier  one -half  of 
the  revenues,  is  nnconstitntional :  1st,  because  it  impairs  the  obligation  of  con- 
tracts ;  2d,  because  it  diverts  vested  rights  witiiout  adequate  remuneration  pre- 
viously made. 

1.  What  is  a  franchise,  and  is  a  ferry  a  property  ?  2  Black.  37.  Did  not  the 
act  of  1839  empower  the  town  to  hold  the  ferry  as  a  franchise  ?  3  C.  R.  295. 
2.  Can  a  municipal  corporation  acquire  this  as  a  piece  of  property ;  and  does 
theircapacity  differ  from  that  of  individuals?  The  corporators,  it  is  true,  are' 
mandatories,  and  the  mandate  may  be  altered,  amended,  or  even  annulled  at  the 
will  of  the  Legislature ;  but  in  so  doing,  can  diey  take  away  or  impair  a  right  of 
property  ?  Could  they  give  our  market-house  to  the  parish  of  Bossier,  because 
they  have  the  right  to  alter  or  destroy  our  charter?  Can  they  take  away  the 
ferry  without  previous  remuneration  assessed  and  paid  ?  Who  is  to  refund  the 
taxes  already  spent.  C.  C.  438.  Const.  §  109.  Can  they  make  us  the  ferry- 
men of  Bossier  and  give  the  revenues  of  our  ferry-boat  to  that  parish,  even  if 
they  could  impair  or  take  away  our  right  of  ferry  ? 

The  grant  of  the  ferry,  by  the  act  of  1839,  was  a  contract.  Onerous  con- 
ditions were  annexed  to  the  grant  and  complied  with.  Not  only  the  corporation, 
bat  the  tax  payers  and  purchasers  of  tots  have  a  right  to  insist  upon  the  obliga- 
tions of  this  contract.  14  L.  R.  395.  16  L.  R.  585.  A  grant  is  a  contract, 
and  cannot  be  impaired.  2  Conn.  Rep.  457,  308.  4  Conn.  Rep.  526.  11  Pet. 
Rep.  420.  A  bank  charter  is  a  contract— 4  Pet.  Rep.  514.  3  Conn.  Rep.  295. 
5  Conn.  Rep.  489 — and  must  be  protected.  In  an  ordinary  contract,  new 
conditions  imposed  are  unconstitutiona].  4  L.  R.  94.  8  Wheat.  1.  6  N.  S. 
565.  An  act  of  the  Legislature  granting  anything,  relinquishes  the  rights  of 
the  State.    16  Pet.  Rep.  21. 
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PoLici  JniT      State  cases.    1  United  States  Dig.   658,  §  103,104.    4  GiJ.  ^  John.  5.     7 
<»'  PiclieriDg,  344.     UDHed  States  Dig.  99,  §  50.     1  United  States  Dig.  484,  §  49 ; 

p.  554,  §  12,  17,  24,  25,  26,  27,  28,  29,  30,  31,  42,  43,  45, 48,  66.     Pet.  Dig.  p. 


BosaiiR 


CoRPORATioir  p.  558,  §  1,  2,  3;  p.  564,  §  62;  p.  611,  §  69. 

OF 
fiBRXTirOKT. 


^'  The  judgment  of  the  court  was  pronounced  by 


Preston,  J.  By  the  4th  section  of  the  act  approved  the  20th  of  Maicfa. 
1839,  incorporating  the  town  of  Shreveport*  the  General  Assembly  declared  that 
the  trustees  of  the  corporation  should  have  the  exclusive  right  to  establish  such 
ferries  across  Red  River,  within  the  limita  of  the  town,  as  they  may  deem  ezpe- 
djentv  and  to  apply  the  revenue  arising  therefrom  to  the  improvement  of  the 
same. 

In  184^,  the  parish  of  Bossier,  on  the  opposite  side  of  the  river,  was  created, 
and  power  was  given  to  the  parbh  to  establish  ferries  across  the  lakes  and  rivera 
within  the  parish.  A  ferry  was  established  under  this  authority  acrosa  Red 
River,  immediately  opposite  Shreveport.  A  contest  arose  between  the  loanee 
of  the  corporation  of  Shreveport  and  the  lessee  of  the  parish  of  Bossier,  and  it 
was  determined  by  this  court  in  1847,  that  the  exclusive  right  of  the  town  of 
Shreveport  to  establish  ferries  within  the  limita  of  the  town  was  not  repealed  by 
the  authority  given  to  the  parish  of  Bossier.  Thereupon,  the  Legislature  passed 
a  law  approved  the  16th  March,  1848,  which  provided  in  substance,  that  the 
Police  Juiy  of  the  parish  of  Bossier  should  be  entitled  to  receive  from  the 
Mayor  and  Trustees  of  the  town  of  Shreveport  the  one-half  of  the  net  pro- 
ceeds of  any  ferries  established  by  them  at  Shreveport  across  Red  River,  and 
that  the  Police  Juiy  of  the  parish  of  Bossier  should  have  equal  and  concurrent 
jurisdiction  in  regulating  the  rates  of  ferriage,  and,  fiir  this  purpose,  should  meet, 
if  they  thought  proper,  the  mayor  and  trustees  once  in  each  year  m  the  town 
of  Shreveport.  Under  another  section  of  the  act,  tlie  Police  Juiy  of  Bossier 
have  brought  this  present  suit  to  enforce  the  provisions  of  this  law  and  to  recover. 

The  defendanta  resbt  this  demand  substantially,  on  the  grounds  that  the  giant 
to  them  of  the  exclusive  right  to  establish  ferries  within  the  limita  of  Shreve- 
port, was  not  a  mere  gratuity,  but  was  given  under  the  obligation  of  improving 
the  streeta  and  landings  of  the  town,  to  effect  which  they  have  expended  hife 
sums  of  money,  thereby  making  the  grant  a  contract  by  onerous  conditions  per* 
formed,  and,  by  which  means  they  acquired  a  vested  right  to  the  exclusive 
privilege,  which  is  protected  by  the  109th  article  of  the  Constitution  of  the  State, 
and  by  the  10th  section  of  article  2d  of  the  Constitution  of  the  United  Ststes. 

The  Legislature,  in  incorporating  the  town  of  Shreveport,  gave  to  die  mayor 
and  trustees,  the  usual  powers  given  to  all  municipal  corporations  to  improve  the 
town,  but  did  not  bind  them  to  make  any  particular  improvements,  or  to  expend 
any  particular  amount,  leaving  the  whole  to  their  own  j  udgment,  to  be  governed  bj 
what  the  interest  and  convenience  of  the  inhabltanta  might  require.  In  the  set 
no  obligation  is  expressly  imposed  upon  the  town  of  Shroveport  to  provide  ferry- 
boata  or  to  employ  the  necessary  hands  to  keep  ferries.  No  onerous  cooditions 
are  imposed,  as  not  to  delsy  passengers,  under  penalties.  The  town  is  not  even 
obliged  to  cross  the  passengers  at  all.  No  rates  of  toll  are  proscribed  and  greatsr 
rates  prohibited.  If  the  Legislature  had  made  such  a  grant  to  an  individusJ, 
and  he  diould  have  exacted  exhorbitant  tolls,  surely  a  future  Legislature  might 
have  fixed  and  reduced  them  to  reasonable  rates.  The  grante  of  ferries  have 
always  been  for  limited  periods,  ordinarily  five,  ten  or  fifteen  years.  The  Xiogie- 
latnre  have  fixed  no  term  at  which  the  exclusive  right  of  the  town  of  Shreve- 
port to  the  revenue  from  the  ferries  should  cease.    As  there  is  not  in  the  law 


■ 
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itself  any  restraint  upon  future  Legislatures  to  fimit  or  even  repeal  the  law  Polick  Jurt 
granting  the  exclosire  right,  they  might  undoubtedly  do  so,  unless  clearly  pro*      Bossiim. 
hibiled  by  the  constitutional  provisions  invoked  by  the  defendants.  ^       ^* 

The  State  did  grant  to  the  corporation  of  Shreveport  the  exclusive  right  of  or 
establishing  ferries  within  the  limits  of  the  town,  and  of  applying  the  revenues  ^BasvipoaT. 
(without  any  consideration,  however,  inuring  to  the  State,)  in  aid  of  the  muni- 
cipal improvements.  The  sole  question  which  the  case  presents  is,  whether  tbe 
State  could  afterwards  grant  to  the  parish  of  Bossier,  having  the  jurisdiction 
over  the  opposite  side  of  the  river,  the  right  to  participate  in  the  regulation  of 
the  intermediate  ferries  and  to  share  in  the  net  profits. 

The  judge  of  the  district  court  has  placed  the  case  on  the  true  grounds.  The 
questions  as  to  the  violation  of  contracts  or  vested  rights  under  the  Constitution 
of  the  United  States,  or  of  the  State,  does  not  arise.  Those  questions  ^w 
entirely  out  of  the  violation  of  contracts  with,  or  the  vested  rights  of  individuali 
or  private  corporations  established  for  individual  profit. 

The  corporation  of  a  town  is  established  for  public  purposes  alone,  and  to  ^ 

administer  a  part  of  the  sovereign,  power  of  the  State  over  a  small  portion  of 
its  territory.  It  is  created  by  the  Legislature  and  is  entirely  subject  to  Legis- 
lative win. 

This  court  held,  in  the  case  of  the  Louisiana  State  Bank  v,  Hie  First  Muni-  -^' 
cipalUy  of  New  Orleans,  that  the  government  of  cities  and  towns,  like  that  of 
the  police  jury  of  parishes,  formed  one  of  the  subdivisions  of  the  internal 
administration  of  the  State,  and  was  absolutely  under  the  control  of  the  Legis- 
lature ;  and  in  the  case  of  Reynolds  v.  Baldwin,  that  the  laws  which  establish 
and  regulate  municipal  corporations,  are  not  contracts,  but  ordinaiy  acts  of  legis- 
lation, and  that  the  powers  they  confer  are  nothing  more  than  mandates  of  the 
sovereign  power,  and  that  those  laws  may  be  repealed  or  altered  at  the  will  of 
the  Legislature ;  except  so  far  as  the  repeal  or  charge  may  affect  the  rights  of 
third  persons  acquired  under  them.     We  adhere  to  these  opinions. 

The  Legislature,  in  the  exercise  of  its  sovereign  power  to  regulate  ferries,  <v 
gave  the  revenues  accruing  from  the  ferry  in  controversy  in  aid  of  the  improve- 
ments of  the  town  of  Shreveport,  but  without  any  consideration  inuring  to  the 
State,  or  onerous  condition  imposed  upon  the  town.  It  could,  therefore,  take 
those  revenues,  or  a  portion  of  them,  from  the  town  and  appropriate  them  to 
other  neccessaiy  purposes.  It  was  very  equitable  to  allow  the  parish  on  the 
opposite  side  of  die  river  to  participate  in  the  profits  of  the  ferry,  after  paying 
lor  the  boats  and  hands  as  a  consideration  for  keeping  up  the  great  highway  lead- 
ing to  the  ferry,  and  the  Legislature  have,  by  the  law  in  controversy,  done 
nothing  more  than  make  this  equitable  regulation. 

But  the  privilege  of  establishing  ferries  and  deriving  revenue  therefrom,  was  / 

given  by  a  law  which  the  Legislature,  in  passing,  did  not  deprive  themselves  by 
express  or  implied  contract  of  the  power  of  repealing  or  altering  it  at  will.  If 
they  did  so  by  implication,  the  argument  of  plaintifTs  counsel  would  be  conclu- 
nve,  that  the  exdustve  grant  to  Shreveport  would  be  unconstitutional ;  for  the 
original  grant  of  the  right  to  establish  ferries  at  the  place  in  question  and  derive 
revenues  therefrom,  belonged  to  the  parish  of  Natchitoches;  then  it  was  given 
jointly  to  that  parish  and  Claiborne ;  then  to  Claiborne  and  Caddo ;  then  to 
Shreveport  exclusively ;  which  grant  is  unconstitutional,  and  all  those  preceding  - 
it,  except  the  original  grant  to  Natchitoches,  if  the  law  in  controversy  giving  a 
port  of  the  revenues  to  the  parish  of  Bossier  be  unconstitutional. 
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FoLicK  Jury      The  pnyer  for  general  relief,  at  the  end  of  the  petition,  cove^  the  error  in 
BouiBE      ^®  prayer  ibr  a  specific  sum  less  than  the  amonnt  due,  ae  afleged  in  the  petitioii 
V.  and  allowed  by  the  judgment.    Bradford's  Heirs  ▼.   Clarke  7  L.  R.  152. 

or  Smith  V.  Cochran  et  aL  7  L.  K.  51. 

Bbrxtjeport.      j^  j^  therefore  ordered,  adjudged  and  decreed,  that  the  judgment  of  the  dis- 
trict court  be  afBjrmed,  with  costi. 


^^rf^»^*>^rf»^^>»^>^^^i^^^^^»^^^^r%^i^^^'fc/V^>^^rf^^^^/»^»^i»Sw 


J.  H.  Cane  et  al.  v,  Lewis  J.  Pollock. 

Wb«re  there  wu  no  order  in  the  coiut  of  the  firit  instance  granting  an  appeal,  the  appeal 
will  be  diimiMed. 

APPEAL  from  the  District  Court  of  Caddo.  OlcotU  J»  Crain  and  Jones^ 
for  plaintiffs.  CHlhert  and  Landrum,  for  defendant.  The  judgment  of  the 
court  was  pronounced  by 

S  LI  DELL,  J.  There  is  no  order  of  appeal,  and  the  motion  to  dismiss  must 
prevail.  A  memorandum  was  entered  upon  the  minutes  under  the  titie  of  the 
cause  in  these  words :  "  Plaintiffs  gave  notice  of  appeal  and  written  application 
waived  by  defendant.*'  There  is  nothing  in  this  to  show  that  an  appeal  was 
ordered  by  the  court.  We  had  occasion  io  the  case  of  Sears  v.  Wilson  el  a/., 
to  notice  the  extreme  looseness  of  practice  in  some  districts  touching  appeals. 
If  this  is  not  corrected  there  must  frequentiy  be  a  frustration  of  justice  in  this 
court.  But  however  much  this  is  to  be  regretted,  greater  evils  would  probably 
be  the  result  of  our  countenancing  a  loose,  obscure,  and  irregular  mode  of  carry- 
ing on  judicial  proceedings. 

It  is  ordered,  that  the  appeal  be  disnodssed  at  the  cost  of  the  appellants. 


M^i^^V%^^k^«^«^^^^^<^N^rv^tfMV^^^^^^^^^^k^tf^^«#^^l#^#«»^^^i^^^^^^^W^^V«r^ 


Aaron  Sntdbr  v.  W.  C.  Copes. 

Where  the  reoordi  of  a  court  have  been  destroyed  by  fire,  a  rale  against  tiie  derk  of  the 
ooart  to  show  cause  why  the  case  shoald  not  be  placed  on  the  docket  to  be  proceeded  with, 
is  not  the  proper  remedy.  The  proceedings  shoald  be  taken  contradictorily  with  tiie 
opposing  party  to  the  soit. 

APPEAL  from  the  District  Court  of  Claiborne.  Bullard,  J.  The  judg- 
ment of  the  coutt  was  pronounced  by 

Slidell,  J.  It  appears  from  the  plaintiflTs  own  showing  in  the  petition  and  a 
bill  of  exceptions,  that  he  was  the  defendant  in  a  suit  brought  against  him  by  one 
Thompson^  and  that  the  record  of  that  cause,  with  the  other  records  of  the 
court  had  been  destroyed  by  fire.  The  present  proceeding  was  brought  in  the 
form  of  a  rule  upon  the  clerk  of  the  court  to  show  cause  **why  the  suit  ahould 
not  be  placed  upon  the  docket  of  said  court,  in  order  that  proceedings  may 
take  place  in  said  suit  to  bring  it  to  a  final  decision." 

The  district  judge  dismissed  the  rule,  and  Snyder  has  appealed.  The  deck 
of  the  court  is  the  sole  appellee. 
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In  our  opinion,  the  plaintiff  in  rule  should  have  taken  his  proceedinga  against 
the  opposite  party  in  the  cause,  JJumpsan ;  and  the  court  properly  refused  to 
act  in  the  matter  with  no  one  before  it  but  the  defendant  in  that  suit  and  an 
officer  of  the  court.  We  may  also  add,  that  we  are  at  loss  to  perceive  what 
practical  result  could  have  been  attained  by  the  proposed  order,  which  could 
not  have  been  attained  without  it- 
Judgment  affirmed,  with  costs. 
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James  S.  Bowles  v.  A^  F.  Alfred. 

Eren  where  there  ig  a  itipiUfttion  of  do  warranty,  the  Tendor  if  boond  to  reatore  the  price. 
unleM  the  pnrchai erwaa  aware  at  the  time  of  the  danger  of  eyiction,  and  took  the  property 
at  his  peril  or  riak.    C.  C  8481. 

APPEAL  from  the  District  Court  of  Caddo.  Bullardt  J.  A,  Lawson,  for 
appellant.  B,  L.  Hodge,  for  appellee.  The  judgment  of  the  court  was 
pronounced  by 

RosT,  J.  This  is  a  petitory  action  to  recover  a  lot  in  the  town  of  Shreveport. 
The  defendant  answered,  that  he  was  in  possession  of  the  lot  as  lessor  of  Joshua 
H.  Andrews.  Andretos  appeared  and  called  in  warranty  his  his  vendor  Feather-' 
stcn  R.  Roach,  who  himself  called  in  warranty  Mrs.  Lafon,  his  vendor.  This 
party  answered,  admitting  the  sale,  but  averring  that  under  an  express  stipula- 
tion with  Roach,  it  was  without  warranty,  and  that  if  any  warranty  was  given 
in  the  act,  it  was  done  in  error  and  in  fraud  of  her  rights.  She  called  upon 
Roach  to  state  on  oath  whether  it  was  not  agreed  between  them,  that  she  only 
sold  such  (itle  as  she  had,  and  that  she  was  not  to  be  liable  in  warranty.  Roach 
answered,  that  she  agreed  to  sell  such  title  as  she  had,  but  that  th^re  was  no 
agreement  that  she  should  not  warrant  it. 

There  was  jadgmeot  in  favor  of  the  plaintiff  for  the  lot,  and  against  the 
respective  warrantors  for  the  price  they  had  received.  Mrs.  Lafon  alone  has 
appealed. 

Her  coansel  does  not  resist  the  plaintiff's  title,  but  urges  that  the  judgment 
is  erroneous,  so  far  as  it  is  against  her  in  warranty ;  and  with  reference  to  that 
part  of  (he  case,  he  has  called  our  attention  to  a  bill  of  exceptions,  which  it  is 
necessary  to  notice.  Before  the  trial  in  the  district  court,  the  appellant  caused 
two  witnesses  to  be  summoned  for  the  purpose  of  contradicting  the  answer  of 
Roach  to  the  interrogatory  propounded  to  him.  Those  witnesses  being  absent 
when  the  case  was  called,  she  was  about  to  move  for  an  attachment  against  them, 
when  the  counsel  on  both  sides  agreed  to  a  statement  in  writing,  showing  what 
the  witnesses  would  swear  if  present.  The  appellant,  in  the  course  of  the  trial 
offered  this  statement  in  evidence,  but  it  was  objected  to  by  the  plaintiff,  and  the 
exception  was  sustained  by  the  court. 

The  statement  of  facts  drawn  up  by  the  counsel  is  before  us.  Had  it  been 
received  in  evidence  it  could  not  have  changed  the  result  of  the  suit.  Roach 
has  only  recovered  from  the  appellant  the  price  she  received ;  and  she  was  bound 
to  refund  it,  even  if  there  had  been  a  stipulation  of  no  warranty,  unless  Roach 
was  aware  of  the  danger  of  eviction  at  the  time  of  the  sale,  and  purchased  at  his 
peril  and  risk,  which  the  act  of  sale  shows  not  to  be  the  case.     C.  C.  2481.     3d 

Ann.  326. 
The  judgment  is  affirmed,  with  costs. 
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Letitia  H.  Feancis  v.  W.  H.  Scott  et  aL 

To  render  t  certified  copy  of  a  deed  admUtible  in  evidence  nndar  the  act  of  Congrefli 
of  1604,  it  ifl  not  necessaiy  that  the  attesting  officer  ahoold  certify  thiA  tiie  inatruneBt  ao 
certified  would  be  admissible  in  the  State  in  which  the  certificate  is  given. 

It  is  not  necessary  to  make  one  who  has  not  been  cited,  and  who  is  a  mere  nominal  party 
to  the  soit,  a  party  to  the  appeal. 


APPEAL  from  the  District  Court  of  Morehouse*  Copley,  J.     R»  W, 
ardion^  for  plaintiff.    The  judgment  of  the  court  was  pronounced  by 

SxiiDBLLt  J.  This  controversy  grows  out  of  a  seizure  made  upon  ^fitn 
facias  against  the  plaintiff's  husband,  of  certain  slaTes  which  the  plaintiff  daims 
as  her  paraphernal  property.  She  rests  her  title  in  part  upon  a  deed  of  tmat 
executed  in  Georgia ;  and  at  the  trial  of  the  cause,  offered  in  evidence  a  copy  of 
the  deed  from  the  record  of  conveyances  of  deeds  and  mortgages  for  the  oounty 
of  Hancock,  in  Georgia,  certified  in  conformity  to  the  act  of  Congress  of  1804, 
The  4pfendant  objected  to  the  admission  of  the  document  in  evidence,  *'  on  the 
ground  that  the  certificate  of  the  judge  did  not  state  that  the  instrument  so  certi- 
fied would  be  legal  evidence  in  the  State  of  Georgia,  and,  consequently,  not 
admissible  in  the  courts  of  Loubiana;  which  objection  was  sustained  by  the 
court,  and  the  exemplification  rejected ;  whereupon  plaintiff  excepted,  ^c-** 

The  objection  was  not  sufiicient.  The  statute  requires  the  judge  to  certify 
that  the  attestation  of  the  keeper  of  the  records  is  in  due  form,  and  by  the 
proper  officers,  but  requires  no  such  certificate  as  is  suggested  in  the  bill  of 
tions. 

The  argument  of  counsel  has  been  addressed  to  many  questions  of  kw,  which 
we  deem  premature  at  the  present  stage  of  the  proceedings.  It  is  necessary  to 
remand  the  cause,  to  enable  the  plaintiff  to  introduce  the  evidence  of  the  title  on 
which  she  relies. 

There  is  a  motion  to  dismiss  this  appeal,  on  the  ground  that  the  sheriff  is  not 
made  a  party.  There  was  an  injunction,  a  prayer  that  he  be  cited,  as  well  as 
Scottt  the  plaintiff  in  execution,  and  for  damages  against  both  for  the  aOeged 
wrongful  seizure.  There  is  nothing  in  the  record  to  show  a  judgment  by  default 
against  the  jaheriff,  or  an  answer  by  him,  or  that  he  was  formally  a  party  to  the 
trial.     We  see  no  sufficient  reason  for  dismissing  the  appeal  as  to  ScaU, 

It  is  therefore  decreed,  that  the  judgment  of  the  district  court  be  reversed, 
and  that  this  cause  be  remanded  for  a  new  trial,  and  for  further  proceedings 
according  to  law ;  the  appellee  paying  the  costs  of  the  appeal. 


A.  6.  HuoHBS  V.  WiNFBEY,  Sheriff,  et  aL 

I  ^  g^l  A  judgment  creditor  may  disregard  a  simulated  sale,  and  seise  on  execution  the  ptopezty 

covered  by  the  simulation. 

APPEAL  from  the  District  Court  of  Morehouse.     Af.  DuhoMt^  for  plaintiff. 
Hunter  and  Mattheiost  for  defendants.     The  judgment  of  the  court  was 
pronounced  by 
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RosT,  J.  In  April,  1848,  A.  O.  Hall  gave  to  Messrs.  KendaU^  Carter  ^ 
Cb.  a  mortgage  upon  a  number  of  alavea,  to  Becore  his  note  due  to  them 
on  the  Ist  of  March,  1849.  In  December,  1848,  and  before  the  note  became 
due,  Kendall,  Carter  6f  C0.9  fearing  Hall  might  remove  the  mortgaged 
negroes,  attached  and  sequestered  them.  HM  bonded  them.  In  April,  1849» 
the  attachment  was  set  aside  and  the  sequestration  dissolved,  but  judgment  ren- 
dered in  fevor  of  Kendall,  Carter  Sf  Co,  for  their  debt,  recognising  their 
special  mortgage  upon  the  slaves,  and  decreeing  their  sale  to  satisfy  the  same. 
In  the  meantime.  Hall  had,  on  the  2d  February,  1849,  sold  the  slaves  to  Aaron 
jB.  Hughes,  the  plaintiff  in  this  suit.  Notwithstanding  this  sale,  the  sheriff 
executed  the  writ  of  seizure  and  sale  issued  upon  the  judgment,  by  selling  the 
slaves.  The  purchaser  left  them  temporarily  with  the  sheriff,  and  this  suit  m 
brought  for  their  recovery  and  damages. 

We  have  no  doubt  that  the  sale  from  Hall  to  Hughes  was  simulated.  He 
purports  to  have  given  for  the  slaves  ^132  in  hand  paid,  while  it  is  proved  that 
he  had  neither  means  nor  credit.  He  purports  to  have  given  that  sum  for  thir- 
teen slaves,  some  old,  some  women  and  children,  while  a  suit  was  notoriously 
pending  to  enforce  a  special  mortgage  for  $1530,  against  four  of  them.  He 
lived  in  Alabama,  but  left  the  slaves  in  Louisiana,  without  making  any  arrange- 
ment for  the  special  mortgage  which  was  to  be  immediately  enforced.  We  do 
not  believe  there  was  any  real  sale  of  the  slaves  in  controversy,  but  that  the 
whole  was  a  mere  simulation  to  cover  four  from  the  suit  of  KendojUf  Carter 
if  Co. 

In  such  a  clise,  it  has  always  been  held  by  this  court,  that  the  judgment 
creditor  might  disregard  the  simulated  sale,  and  enforce  his  jadgment  by  seizing 
under  his  execution  the  property  covered  by  the  simulation.  2d  Ann.  912.  Isfc 
Ann.  132,  262.  2d  Ann.  323, 451.  The  case  of  Maskell  v.  Merriman,  9  R.R. 
70,  so  much  relied  upon  by  plaintiff's  counsel,  so  far  from  impugning,  when 
earefnOy  perused,  supports  the  principle.  And  we  have  rarely  seen  a  case  in 
which  its  application  was  more  palpably  just  and  equitable  than  the  present. 

The  judgment  of  the  district  court  is  affirmed,  with  costs. 
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H.  C.  Bartlett  r.  A.  D.  Peck  et  al. 

To  render  a  bsnknipt  wbo  bat  been  dlBcbarged  liable  on  a  new  promise  to  pay  a  debt,  the 
obligation  moat  clearly  reialt  from  the  words  nsed  in  making  the  new  promise ;  and  the 
expreasions  "I  expect  to  pay  yon  as  fast  as  I  can  in  money,  not  in  property,"  are  not  soffi- 
cient  to  create  a  new  obligation. 

APPEAL  from  the  District  Court  of  Morehouse,  Copley,  J.    W,  J.  Q.  BtUcer, 
Sharp  and  McEnery,  for  plaintiff.     McGuire  and  Ray,  for  defendants. 
The  judgment  of  the  court  was  pronounced  by 

RosT,  J.  This  is  a  suit  against  the  husband  and  wife  on  a  promissory  note 
payable  to  bearer,  executed  in  1839,  and  due  in  March,  1640. 

The  defendants  have  filed  a  general  denial,  and  pleaded  the  prescriptions  of 
five  and  ten  years.  The  husband  further  pleaded  a  discharge  in  bankruptcy, 
and  the  wife  her  inability  to  bind  herself  with  or  for  him.  There  was  judgment 
for  the  defendants,  and  the  plaintiffs  appealed. 
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Bartlstt  This  suit  wu  commenced  on  the  28th  of  May,  1849.  The  claim  agjunst  die 
Peck.  wife,  if  otherwise  Talid,  is  clearly  prescribedt  and  the  plaintiff's  counsel  has  mC 
urged  it  upon  us  in  argument.  The  husband  has  adduced  a  discharge  in  bank- 
mptcy  in  due  form ;  but  the  plaintiff  claims  from  him  under  a  new  promiae 
alleged  to  have  been  made  by  him  since  the  discharge,  and  the  only  qnestjon 
before  us  is,  whether  such  a  promise  exists. 

The  following  letter  from  the  defendant  Puk  to  BarHttJi^  was  adduced  in 
eTidence  by  the  plaintiff:  **  January  5th,  1645.  Dear  Sir :  I  never  though  of 
selling  the  boy  that  is  run  away ;  nor  have  not  proposed  to  do  so  to  any  person ; 
nor  would  not  sell  him  for  any  price,  even  run  off.  I  did  propose  to  swop 
him  to  Stephens  ibr  a  certain  boy,  if  he  fell  to  him.  What  I  owe  you,  I  expect 
to  pay  you  as  fast  as  I  can  pay  you  in  money,  not  in  property.  I  wiU  see 
you  shortly.     (Signed,)  A.  D.  Peck.*' 

Plaintiff  complains  that  he  was  unlawfully  deprived  of  the  right  of  showing 
that  this  was  an  answer  to  a  letter  written  by  him  to  the  defendant,  the  sub- 
stance of  which  was,  that  he  had  heard  that  one  of  Peek^u  slaves  had  run  away, 
and  that  he  proposed  to  purchase  him,  and  let  the  price  go  in  part  payment  of 
the  note  sued  on. 

Supposing  that  evidence  to  be  before  us,  we  are  of  opinion  that,  taken  in  con- 
nection with  the  letter  of  the  defendant,  it  would  not  support  a  new  promise. 
The  answer  of  Peck  is  positive  as  to  one  thing  only,  and  that  is,  that  he  wiU  not 
sell  the  runaway  slave  to  the  plaintiff.  His  subsequent  statement,  that  what  he 
owes  the  plaintiff  he  expects  to  pay  as  fiist  as  he  can  pay  it  in  money,  has  refe- 
rence to  the  obligation  inforo  conscienUa  which  existed  afier  the  discharge,  and 
is  the  expression  of  a  mere  hope  without  any  words  of  promise  or  manifestation 
of  the  intent  to  contract  an  obligation.  The  discharge  in  bankruptcy  operates 
the  release  of  the  debt,  as  prescription  does ;  and  a  subsequent  promise  to  pay 
is  a  new  obligation  of  which  the  preexisting  debt  is  only  tiie  consideration.  The 
obligation  must,  therefore,  clearly  result  from  the  words  used,  or  it  cannot  be 
enforced. 

The  judgment  is  affirmed,  with  costs. 


Aaron  Livingston  v.  Winfrbt,  SbcriflT,  et  al. 

An  execution  cannot  be  enjoined  on  grounds  of  which  the  party  waa  cognisant  before  jodg^ 
ment  was  rendered  against  him. 

APPEAL  from  the  District  Court  of  Morehouse.  Capley,  J.  Hunter  and 
Matthews,  for  plaintiff.  Baker^  for  defendant.  The  judgment  of  the  court 
was  pronounced  by 

SEIDELL,  J.  The  plaintiff  appeals  from  a  judgment  dissoWing  an  injunction 
which  he  obtained  to  arrest  the  sheriff  in  the  execution  of  a  writ  oi  fieri  facias 
issued  upon  a  judgment  rendered  against  Livingston  in  favor  of  TotUes. 

The  ground  of  the  injunction  was,  an  alleged  agreement  for  delay  upon  cer- 
tain conditions,  which  have  been  complied  with. 

There  was  no  error  in  the  dissolution  of  the  injunction.  The  agreement  was 
made  before  the  rendition  of  the  judgment  upon  which  the  execution  issued 
and  might  have  been  then  pleaded.    The  party  cannot  be  permitted  to  open  the 
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judgment  for  the  pnrpofle  of  oppoBiDg  tbat  agreement  now,  as  an  obstacle  to    Livinostoit 
the  execution.     See  Minor  ▼.  SUme^  Ist  Ann.  284.  Winprkt. 

The  judgment  of  the  district  court  is  therefore  affirmed,  with  costs. 


W.  J.  Gallaspy  t?.  A.  Livingston,  Administrator. 

The  prescription  of  one  year  provided  for  by  art  3499,  C.  C,  applies  only  to  the  wages  of 
workmen,  laborers  and  servants  who  are  employed  by  the  day  or  by  the  month,  and  not 
to  claims  for  the  valae  of  the  work  done  by  the  job,  and  for  materials  famished  for  the 
work. 

^^  ^^  ^^  w 

APPEAL  from  the  District  Court  of  Morehouse,  Copley^  J.  2>.  Neu^Um^  for 
plaintiff.  Hunter  and  Matthewst  for  defendant.  The  judgment  of  the 
court  was  pronounced  by 

RosT,  J.  The  plaintiff,  who  is  a  blacksmith  by  trade,  claims  from  the  suc- 
cession of  ^.  /.  BeU  the  amount  of  severa]  accounts  for  blacksmith  work  done 
by  the  piece,  and  for  the  materials  furnished  in  doing  said  work. 

The  accounts  are  admitted  to  have  been  proved  in  the  district  court ;  but  the 
administrator  of  the  succession  pleads  the  prescription  of  one  year,  under  article 
3499  of  the  Civil  Code.  He  has  appealed  from  the  judgment  rendered  against 
him  on  that  plea. 

It  has  been  often  and  uniformly  held  in  our  courts,  that  the  article  relied  on 
applies  only  to  the  wages  of  workmen,  laborers  and  servants  who  are  employed 
by  the  day  or  by  the  month,  and  not  to  claims  for  the  value  of  work  done  by  the 
job,  and  of  materials  furnished  for  said  work  on  a  quantum  meruit^  as  was  the 
case  in  this  instance. 

In  affirming  the  judgment,  it  is  only  necessary  to  refer  to  the  previous  decisions. 
IL.R.268.  4L.R.  113.  5L.R.  12.  6L.R.  591.  10  L.  R.  231.  19  L. 
R.  413. 

The  judgment  is  affirmed,  with  costs. 


Succession  of  Alexander  McLean. 

"Where  an  acooont  of  a  curator  has  been  homologated,  and  he  ordered  to  proceed  with  the 
administration,  without  the  heirs  having  been  cited,  the  judgment  is  not  final  between  the 
hairs  and  the  curator. 

APPEAL  from  the  District  Court  of  Caddo.  OlcoU,  J.  Thos.  T.  Land, 
for  appellant.  Oain  and  B,  L,  Hodge,  for  appellee.  The  judgment  of 
the  court  was  pronounced  by 

Preston,  J.  David  Butler  was  appointed  curator  of  the  vacant  succession 
of  Alexander  McLean,  in  September,  1847,  and  proceeded  to  administer  the 
estate. 

On  the  16th  of  February,  1849,  the  appellants  in  this  case  were  duly  recog- 
nized as  the  heirs  of  the  deceased,  by  a  judgment  rendered  in  the  succession. 

On  the  3d  of  May,  1849,  the  curator  filed  an  account  of  his  administration, 
which  was  published  according  to  law.    No  oppositions  were  made,  and  as  late 
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SvccBssioN  OF  as  the  16th  of  Angast,  1850,  it  was  homologated  by  judgment  of  court.     A 

^  *^''*      cash  balaace  of  9510  59  was  struck  in  favor  of  the  curator,  with  interest  from 

the  filing  of  his  account.    He  was  authorized  to  pay  all  the  debts  of  the  estate, 

and  to  deliver  to  the  recognized  heirs  the  balance  of  the  succession.    His  bond 

was  reduced  S4706  41 ;  but  he  was  ordered  to  proceed  with  the  administration. 

From  this  judgment  the  heirs  have  taken  this  appeal,  and  have  sought  its 
reversal  on  six  grounds.  Because,  Ist,  the  curator  had  obtained  an  order  for 
the  sale  of  the  property  of  the  succession  both  real  and  personaL  And, 
although  his  account  shows  that  a  sale  of  a  portion  of  the  real  estate  had  been 
made,  yet  no  proces  verbal  of  the  sale  or  sales  had  been  returned  into  court, 
showing  the  amount  of  the  proceeds  of  sale  for  which  he  was  accountable.  2d. 
Because  the  account  does  not  show  whether  the  other  real  estate  had  been  sold, 
although  the  curator  had  obtained  an  order  for  its  sale.  3d.  Becauae  the 
account  does  not  show  whether  the  notes  and  accounts  which  had  been  in  the 
curator's  possession  for  near  three  years,  had  been  collected  or  not.  4th. 
Because  the  curator  had  charged  commissions  on  the  sum  of  $5224  62,  which 
exceeds  the  appraised  vahie  of  the  succession.  5th.  Because  the  judgment 
decrees  the  curator  to  be  the  creditor  of  the  succession  to  the  amount  of  $510, 
when  it  was  evident  he  had  not  accounted  for  the  property  sold  nor  the  debts 
collected.    6th.  Because  the  judgment  cancelled  his  bond. 

These  grounds  were  not  filed  by  the  heirs  as  oppositions  to  the  account,  and 
the  attention  of  the  district  court  was  not  specially  called  to  them  in  homologa- 
ting the  account.  In  the  decree  of  homologation  the  curator  was  not  ordered 
to  render  an  account  to  the  heirs,  and  in  rendering  it  the  curator  did  not  cite 
&em  to  take  cognizance  of  the  account.  And  the  judge,  in  homologating  ft, 
ordered  the  curator  to  proceed  with  the  administration. 

The  judgment  does  not  appear  to  be  final  between  the  hein  and  cuntor  of 
the  estate,  and  we  do  not  see,  as  at  present  advised,  why  they  may  not  present 
and  have  all  the  matters  of  which  they  now  complain  investigated  on  the  rendi- 
tion of  the  final  account  by  the  curator,  and  a  petition  to  be  discharged  from  his 
functions*  MUlaudon  v.  Cajust  6  L.  R.  225.  Moreover,  the  counsel  of  the  cura- 
tor insists,  that  there  is  no  evidence  that  he  has  been  made  a  party  to  this  appeaL 

The  counsel  of  the  creditors  of  the  succession  makes  the  same  objection,  that 
no  citation  of  appeal  has  been  served  upon  them.  Besides,  the  homologatioo  of 
the  account  as  to  them,  is  conclusive,  because  it  was  properly  advertised  and 
not  opposed.     C.  C.  art.  1172. 

We  are  of  opinion,  and  decree,  that  the  appeal  be  dismissed,  at  the  appellanl's 
costs. 
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Joshua  D.  Waterman  v.  John  Gibson. 

It  is  not  of  the  eisence  of  mandate  that  it  be  gratnitoiu.  The  right  of  an  a^nt  to  raeeive 
oompentation  may  be  inferred  from  the  nature  of  the  service*,  witiwiit  any  proof  of  an 
ezpreM  agreement  to  that  effect. 

Where  a  party  ii  boand  to  execute  titles  to  land  upon  the  payment  of  the  price,  be  is 
entiled  to  a  judgment  for  the  price  witfaoot  preyiously  tendering  a  title. 

APPEAL  from  the  District  Court  of  Jackson,  (hpley,  J.    J.  C  C  Skarp^  &r 
plaintiff.     McGuirt  and  Ray^  iox  defendant.    The  judgment  of  the  court 
was  pronounced  by' 
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S].i]>ti.L»  J.  The  motioD  to  diBmifls  caaoot  be  maintaiDed.  This  suit  was  Watxrman 
brought  upon  certain  notes  of  defendant  given  for  the  price  of  land  bought  from  OiBsoa. 
the  plaintiff  under  an  inatrument  in  the  form  of  a  bond.  Waterman  binds  him- 
self to  the  defendant  in  this  instrument  in  the  sum  of  $1000,  with  a  condition  in 
these  words :  "The  condition  of  the  above  bond  or  obligation  is  such,  that  where- 
as the  above  bound  Waterman  has  this  day  bargained  and  sold  to  the  said  Gib- 
^on,'*  certain  lands  which  are  described,  **  for  the  price  of  $960,  of  which  sum 
Crihson  has  given  his  notes,"  describing  them.  **  Now,  if  the  said  Cribsan  shall 
pay  or  cause  to  be  paid  the  said  several  sums  of  money  as  they  may  become 
due,  then  the  said  Waterman  is  to  make  or  cause  to  be  made  bond  fide  legal 
warranty  titles  to  said  land."  The  plaintiff  asks  judgment  for  the  notes  and 
interest  with  vendor's  privilege. 

The  defendant  in  his  answer  pleads  that  the  plaintiff  was  bound  to  make  him 
titles  for  the  land  upon  the  payment  of  the  notes.  He  also  pleaded  in  compen- 
mtion  and  reconvention,  a  claim  for  services  rendered  to  the  plaintiff  as  land  agent 
in  selling  lands  for  him.  He  prayed  for  a  judgment  of  compensation  or  in 
reconvention,  and  also  that  the  plaintiff  might  be  decreed  to  make  a  perfect  and 
legal  title  before  collecting  the  residue  of  the  price. 

There  was  a  verdict  and  judgment  sustaining  the  defendant's  plea  in  compen- 
sation, recognizing  the  plaintiff's  claim  for  the  residue  in  the  vendor's  privilege, 
and  directing  that  no  execution  issue  until  the  plaintiff  execute  in  favor  of  defen- 
dant a  deed  for  the  land.    From  this  judgment  the  plaintiff  has  sppealed. 

There  was  an  objection  in  the  court  below  to  the  admission  of  evidence  to 
prove  the  defendant's  claim  for  services,  on  the  ground  that  his  plea  of  compen- 
flatk>n  was  not  made  with  sufficient  certainty  and  definitiveness.  We  see  no  rea- 
sons to  disturb  the  opinion  of  the  district  judge  on  this  point.  And  we  may 
remark,  that  much  of  the  evidence  was  upon  matters  of  which  the  plaintiff  was, 
before  the  suit,  fuUy  cognizaat,  and  that  there  is  bo  reason  to  believe  he  was  taken 
by  surprise. 

Objection  was  made  to  the  reception  in  evidence  of  a  power  of  attorney  to 
■ell  lands,  collect  rents,  ^.,  executed  by  plaintiff  in  favor  of  defendant,  and 
dated  in  March,  1848,  upon  the  ground  of  discrepancy  with  the  allegations  of 
the  plea.  In  the  |Hea  the  allegation  is,  that  on  or  about  the  2d  day  of  January, 
1845,  at  the  urgent  solicitation  of  said  plaintiff,  respondent  consented  to  act  as 
agent  and  attorney  in  fact  of  the  said  plaintiff  in  the  parish  of  Jackson,  and  whilst 
acting  in  said  capacity  he  sold  a  large  amount  of  lands  for  plaintiff,  specifying  the 
names  of  the  vendees  and  the  amounts  of  the  sales;  and  his  commission  therefor 
became  due  on  the  28th  November,  1848.  We  think,  without  some  more 
satisfactory  reasons  than  was  assigned  below,  there  was  no  error  in  letting  in  a 
power  of  attorney,  executed  within  the  interval  of  time,  during  which  the  defen- 
dant alleged  that  he  acted  as  agent. 

The  evidence  shows  that  a  land  agent's  duties  are  onerous,  and  that  several 
sales  were  made  by  the  defendant.  We  are  not  prepared  to  say  that  the  allow- 
ance made  by  the  jury  is  unreasonable  under  the  proofs  adduced. 

It  is  said  that  a  contract  of  mandate  is  presumed  to  be  gratuitous,  unless  there 
have  been  a  contraiy  agreement.  Under  our  code,  which  has  modified  the  prin- 
ciples of  the  Roman  law,  it  is  not  of  the  essence  of  mandate  that  it  be  gratuitous. 
And,  in  our  opinion,  it  is  not  necessary  for  an  agent  to  establish  an  express  agree- 
ment that  he  should  have  a  pecuniary  remaneration  for  his  services.  Couits 
may  infer  such  an  agreement  from  the  nature  of  the  employment  and  the  rela- 
twns  of  the  parties.    It  would  be  unreasonable  to  kwk  upon  the  undertaking  of 
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Watkrmaiv  the  defendant  as  a  mere  office  (tami.  See  Duranton,  lib.  3,  tit.  13,  No.  197. 
OiBtoH.  The  nature  of  such  a  contract  as  was  made  by  the  parties  by  the  instmmeikt 
referred  to  in  the  ear]y  part  of  this  opinion  has  been  frequently  conaidered. 
The  petition  shows  that  the  plaintiff  thought  the  title  was  fully  rested  in  the 
defendant,  and  we  think  that  the  law  would  so  regard  it,  especially  where  the 
obligor  sues  for  the  price  and  claims  the  vendor's  privilege. 

The  judgment  is  an  ample  title  to  the  defendant,  and  the  warrantiea  which 
were  contemplated  in  the  bond  are  created  by  law.  C.C.  2477,  et  seq.  At  any 
rate,  the  decree  below  was  wrong  under  the  agreement  of  the  parties,  for  the 
formal  title  was  not  to  be  executed  until  the  notes  were  paid. 

It  is  decreed,  that  so  much  only  of  the  judgment  of  the  district  court  as 
decres  that  no  execuljon  issue  until  plaintiif  shall  execute  a  deed  in  fiivor  of 
defendant  for  the  land  described  in  the  petition,  be  reversed  and  set  aside,  and 
that  so  corrected,  the  judgment  be  affirmed ;  the  costs  of  the  appeal  to  be  paid 
by  the  appellee. 
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J^J^  R.  Jelks  V.  Robert  Smith  ct  al. 

Amendments  to  pleadings  sbonld  be  permitted  where  they  cause  no  injury  to  the  opposite 

party,  and  tend  to  prevent  a  multiplicity  of  suits. 
Where  a  person  who  is  a  joint  obligor  removes  from  the  State,  he  may  be  sued  with  his 

coobUgur  by  the  appointment  of  a  curator  €Ul  hoc  to  represent  him. 

APPEAL  from  the  District  Court  of  Caddo.     Bvllard,  J.     I1u>s.  T.  Land 
and  A,  Latosony  for  plaintiff.     Grain  and  Joiies,  for  defendant.    The  judg- 
ment of  the  court  {Slidellt  J.  dissenting)  was  pronounced  by 

Host,  J.  We  are  of  opinion,  that  the  district  judge  erred  in  refunng  to 
permit  the  amended  petition  to  be  filed  in  this  case.  It  has  been  uniformly  held 
in  our  courts,  that  amendments  should  or  should  not  be  permitted  to  be  made, 
as  it  would  best  tend  to  the  furtherance  of  justice.  The  only  question  then  is» 
whether  the  amendment  in  this  case  was  in  furtherance  of  justice.  We  hate  no 
hesitation  in  saying  that  it  was. 

The  defendants  had  entered  into  an  agreement  with  the  plaintiff,  that  an  exe- 
cution on  a  certain  judgment  rendered  against  the  plaintiff,  Arthur  Smiik  and 
John  B,  Caldwell,  in  solido,  should,  in  case  it  could  not  be  made  out  of  the  * 
property  of  Caldwell,  who  ^as  the  real  debtor,  be  satisfied  as  follows :  S150  by 
the  plaintiff,  and  the  balance  of  the  execution  jointly  by  the  two  defendants,  CNie 
of  whom  was  not  a  party  to  the  judgment.  The  plaintiff  instituted  this  actioa, 
an<)  asked  that  they  might  be  compeUed  to  pay  their  share  of  the  judgment,  and 
of  the  interest  due  thereon ;  and  on  failure  on  their  part  to  do  so  within  the  time 
to  be  fixed  by  the  court,  that  a  judgment  for  the  sum  due  by  them  under  the 
agreement,  might  be  rendered  in  his  favor. 

Robert  Smith,  one  of  the  defendants,  excepted  to  the  plaintiff's  right  of  actiont 
on  the  ground  that  he  had  not  alleged  that  he  had  paid  the  judgment,  or  that  the 
debt  had  been  assigned  to  him  by  the  judgment  creditor. 

Arthur  Smith  resides  out  of  the  State.  The  curator  ad  hoc  appointed  to 
represent  him,  moved,  that  the  action  might  be  dismissed  as  to  him,  because  he 
was  not  before  the  court  either  by  personal  citation  or  by  his  property. 
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J.  Brooks  v,  J.  W.  Habdwick  et  al. 

"Wliere  lands  have  been  told  under  the  act  of  10th  Harefa,  1845,  to  pay  taxes,  the  owner  has 
a  right  to  redeem  the  same  apon  offering  to  pay  to  the  purchaser  the  price,  costs,  improve- 
ments and  interest,  and  is  not  compelled  to  make  a  tender  of  the  money  onleas  the  pur- 
chaser has  rendered  an  acooont  of  those  items. 

VThere  an  execution  has  been  returned  satisfied,  another  execution  cannot  be  issued  lor 
costs,  without  taking  some  proceeding  contradictorily  with  the  debtor;  and  a  sale  under  an 
execution  so  issued  will  be  declared  null. 

APPEAL  from  the  District  Ckiart  of  Caddo,  OlcoU,  J.  Grain,  for  pbioriff. 
B.  J,  Sage  aod  John  Young,  for  defendants.  The  judgment  of  the  court 
was  pronounced  by 

Si«iDEix,  J.  The  defendants  Hardwick,  Jones  and  Hoichkiss,  claim  as  pur- 
chasers of  a  large  tract  of  land  under  three  sales.  The  first  of  which  was  by  the 
collector  of  parish  taxes,  on  the  6th  December,  1846 ;  the  second  by  the  collector 
of  State  taxes,  on  the  4th  Januaiy,  1847,  and  the  third  under  a  ^m  facias  in 
the  case  of  Brooks  v.  Norris,  The  defendant,  Taylor,  is  the  assignee  of  Hatch' 
kiss. 

This  suit  was  brought  before  the  expiration  of  two  years  from  the  6th 
December,  1846.  The  plaintitT's  allegations  and  prayer  are  in  substance  as  fol- 
lows: That  the  tax  sales  were  illegal;  and  that  the  fieri  facias  was  fraudulently 
iasned,  was  illegal  for  ▼arious  reasons  specified,  and  insufficient  to  support  a  sale. 
That  he  had  diligently  endeavored  to  redeem  the  lands ;  had  tendered  payment 


Before  these  exceptions  were  acted  upon,  the  plaintiff  moved  the  court  for        Jklks 
leave  to  amend  his  original  petition  by  alleging,  that  since  the  institution  of  the       Smith. 
suit  he  had  been  compelled  to  pay  the  entire  amount  of  the  judgment,  and  by 
praying  for  an  unconditional  judgment  against  the  defendants.    The  amendment 
should  have  been  permitted.    It  caused  no  injuiy  to  the  defendants,  and  tended 
to  prevent  a  multiplicity  of  law  suits. 

We  are  not  prepared  to  say,  that  the  plaintiff  could,  under  no  circumstances, 
have  maintained  his  original  action  against  one  of  the  defendants  at  least ;  and, 
after  paying  the  judgment  the  ground  of  the  exception  taken  by  that  defendant 
was  removed,  and  the  right  of  the  plaintiff  to  recover  from  both  placed  beyond 
all  doubt. 

We  do  not  think  the  exception  filed  in  behalf  of  Arthur  Smith  tenable.  The 
obligation  which  he  subscribed  being  joint  between  him  and  Robert  Smith,  it 
cannot  be  enforced  against  either  until  both  are  brought  into  court.  He  is 
therefore  a  necessary^party  to  the  suit ;  and,  in  the  furtherance  of  justice  the  law 
authorizes  a  curator  ad  hoc  to  be  appointed  to  him.  He  subjected  himself  to 
this  eventuality  by  signing  the  agreement  on  which  this  suit  is  brought.  See 
Dupuy,  Curator,  v.  Hunt,  2d  Ann.  562. 

We  have  not  noticed  the  motion  to  dismiss,  because  that  part  of  the  executioD 
which  the  defendants  assumed  to  pay,  was  dearly  over  three  hundred  dollars. 

It  is  therefore  ordered,  that  the  judgment  in  this  case  be  reversed,  and  the 
case  remanded  for  further  proceedings,  with  directions  to  the  district  judge  to 
permit  the  amended  petition  offered  by  the  plaintiff  to  be  filed.  It  is  further 
ordered,  that  the  costs  of  this  appeal  be  paid  by  the  defendants  and  appellees. 
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Bkooks  of  the  amoont  bid  at  the  tax  salest  and  what  the  defeodantB  may  hare  expended 
HimowicK.  foi*  taxes,  oostB  and  improvemeDtB ;  but  that  they  had  refased  to  allow  him  to 
redeem,  and  to  state  what  was  due  for  costs,  charges  and  hnproremenls,  or  to 
render  htm  any  ecconnt  thereof.  He  prays  that  the  sales  may  be  rescinded  and 
set  aside ;  that  he  be  declared  owner  of  the  land ;  and  that  it  be  adjudged  to  be 
re-transferred  to  him  on  his  paying  what  he  is  bonnd  to  pay,  which  he  is  ready 
to  do. 

»TherB  was  a  rerdict  and  judgment  in  faror  of  plaintiff.     The  defendants 
have  appealed. 

Mach  of  the  evidence  in  the  court  below  and  of  the  arguments  of  counsel 
here  have  been  directed  to  the  inquiry,  whether  a  legal  tender,  according  to  the 
forms  prescribed  in  the  407Ui  article  of  the  Code  of  Practice,  has  been  made 
before  the  lapse  of  two  years.  But  in  our  opinion,  the  inquiry  is  not  decisive  of 
the  controversy.  This  conclusion  we  derive  from  a  just  construction  of  the  act 
of  1845,  especially  when  considered  in  reference  to  the  circumstances  of  this 
ease. 

The  act,  afVer  providing  for  the  seizure  and  sale  of  property  in  the  case  of 
non-payment  of  the  taxes,  contains  the  following  saving  clause  in  favor  of  the 
proprietor :  **  The  sheriff  or  collector,  as  the  case  may  be,  shall  execute  a  deed 
to  the  purchaser,  and  the  owners  of  the  property  sold  shall  have  a  right  to 
redeem  the  same  at  any  time  within  two  years  fix>m  the  date  of  the  sale,  by 
paying  the  price  for  which  the  property  sold  to  the  purchaser,  with  afl  costs  and 
charges,  and  improvements,  and  eight  per  cent  per  annum  interest.  And  in 
case  the  purchaser  should  be  absent  from  the  parish,  the  owner  shall  h|ive  the 
right  to  deposit  the  amount  with  the  parish  judge  or  treasurer,  and  taking  a 
receipt  for  the  same ;  which  payment  shall  operate  a  re -investment  of  the  title 
in  the  original  owner,  which  power  of  redemption  shall  extend  to  slaves  as  weO 
as  land.*'  This  act  is  manifestly  conceived  in  a  spurit  of  liberality  and  mercy  to 
the  proprietor  whose  land  is  sold  for  taxes.  He  is  to  have  two  years  in  whidi 
to  come  forward  and  redeem,  and  tliis  upon  the  equitable  condition  of  paying  the 
purchaser  the  price,  with  aU  costs  and  charges,  improvements,  and  eight  per 
cent  interest.  The  buyer  at  the  tax  sale  buys  subject  to  this  condition ;  and,  as 
must  almost  invariably  happen,  at  a  very  low  rate.  Now  what  is  it  which  the 
proprietor  is  to  pay  ?  If  it  were  only  the  price  paid  by  the  buyer  and  interest, 
it  would  be  something  specific  and  certain,  and  there  would  be  perhaps  no  reason- 
able excuse  for  not  making  a  legal  tender  of  it.  But  there  are  other  charges  which 
from  their  nature  are  unknown  to  the  proprietor,  and  lie  peculiarly  within  the 
purchaser's  knowledge.  Such  are  the  payments  and  expenditures  he  has  made 
since  the  purchase  for  improvements.  Now,  it  would  be  a  hard  constmetion  of 
the  law  to  put  the  creditor's  right  to  redeem  upon  the  condition  precedent  of  a 
legal  tender  of  a  sum  of  money  sufficient  to  pay  charges  which  he  has  not  die 
means  of  ascertaining.  It  seems  to  us  the  letter  and  spirit  of  the  law  are  satis- 
fied by  a  declaration  of  the  proprietor  that  he  desires  to  redeem,  an  offer  to  the 
purchaser  to  pay  him  the  price,  costs,  charges,  improvements  and  interest  upon 
his  rendering  an  account  of  them,  and  a  suit  within  two  years  by  the  pvopnetor 
upon  the  purchaser  declining  to  give  him  the  necessary  information. 

Such  was  substantially  the  position  of  the  plaintiff  in  this  case.  He  evidently 
made  serious  and  diligent  efforts  to  ascertain  what  was  fiiirly  due  to  the  pur- 
chaser, and  was  met  on  then*  part  by  a  course  of  conduct  which  manifested  a 
diiposition  to  fi-ustrate  his  efforts  to  redeem.  There  is  un  equity  in  thin 
defenee,  and  is  not  warranted  either  by  the  letter  or  the  spnit  of  die  ttatate. 


MONROE,  OCTTOBER,  1850.  677 

The  defeodants  do  not  appear  to  lo  have  placed  imicfa  reliance  upon  the  sale      Brooks. 
under  th^  fieri  facias.    Without  noticing  the  other  objections  raised  to  its  vallditjt    Habowiox. 
it  is  sufficient  to  say  that  the  fieri  facias  issued  for  costs  afl»r  a  prerious  writ  had 
been  returned  satified.  If  by  mistake  a  portion  of  the  costs  had  been  omitted,  there 
should  have  been  some  proceeding  contradictorily  with  the  judgment  debtor,  or 
at  least  judicial  action  to  ascertain  the  costs  and  order  their  collection. 

The  judgment  of  the  lower  court  is  erroneous  in  not  allowing  the  defendants 
the  amounts  proved  to  have  been  paid  by  them,  and  should  in  that  particular  be 
amended. 

It  is  therefore  decreed,  that  the  judgment  of  the  lower  court  be  amended,  so 
that  defendants  recover  of  plaintiff  the  sum  of  four  hundred  and  forty -nine  dol- 
lars and  twenty-five  cents,  and  otherwise  affirmed ;  the  appeUee  to  pay  the  costs 
of  this  appeal. 


Samuel  Cotton  t;.  Jacob  Stacker. 

'Where  both  parties  claim  title  to  land  from  a  oommon  antbor,  the  only  qaestion  which  can 
be  inquired  into  is,  in  which  of  the  parties  is  the  title  of  their  author  vested. 

A  claim  to  land  founded  upon  a  judicial  sale  duly  recorded,  will  defeat  a  claim  founded  upon 
a  prior  judicial  sale  which  was  not  recorded. 

APP£AL  from  the  District  Court  of  Caddo,  Olcott,  J.     Thomas  T.  Land, 
for  plaintiff.     B.  L.  Hodges  for  defendant.    The  judgment  of  the  court 
was  pronounced  by 

Host,  J.  The  plaintiff  claims  a  town  lot  in  the  possession  of  the  defendsnt. 
Me  also  claims  rent  from  the  date  of  his  purchase  of  said  lot.  The  defendant 
alleged  a  title  acquired  by  him  from  Bushrod  Jenkins^  deceased,  and  called  the 
administrator  of  Jenkins  in  warranty.  The  administrator  sppeared  and  denied 
the  allegations  of  both  plaintiff  and  defendant.  On  these  issues  there  was 
judgment  against  the  plaintiff,  and  he  has  appealed. 

The  plaintiff  introduced  evidence  showing  that  both  tities  were  derived  from 
a  common  author.  Under  the  settied  jurisprudence  of  this  court,  therefore,  the 
defendant  cannot  contest  the  plaintiff's  tide,  and  the  only  question  for  us  is, 
which  of  the  ptfkties  to  the  suit  is  vested  with  the  rights  of  their  common  author. 
See  the  case  of  Bedford  v.  Urquhart,  8  L.  R.  269. 

The  defendant  acquired  the  lot  from  Jenkins  by  an  jiuthentic  act,  duly 
recorded,  bearing  date  the  22d  of  October,  1844.  Jenkins  had  acquired  it  under 
a  judicial  sale  in  the  suit  of  Jenkins  v.  Nichols.  That  judicial  sale  bears  date 
OB  the  8th  day  of  May,  1843,  and  is  not  shown  to  have  been  recorded. 

The  plaintiff  claims  under  a  subsequent  judicial  sale  in .  the  suit  of  himself 
against  Mchols^  which  was  duly  recorded. 

Possession  passed  to  the  defendant  by  the  authentic  act  from  Jenkins  to  him, 
and  the  plaintiff  alleges  his  (the  defendant's)  actual  possession  from  the  date  of 
bis  own  purchase,  and  claims  rent  on  that  ground.  The  defendant  beinc  in  pos- 
session under  a  recorded  tiUe,  this  case  cannot  be  distinguished  friom  that  of 
Stockton  V.  Briscoe,  1st  Ann.  249.  In  that  case  we  held,  that  the  object  of  the 
registiy  laws  is  to  make  apparent  the  ownership  of  property,  and  that  whenever 
the  ownerahip  appears  on  the  pnbfic  records  by  proper  titles,  the  object  is 
attained.    We  adhere  to  this  opinion.    We  do  not  believe  it  if  the  intent,  and 
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CoTToir      we  are  rare  it  is  not  the  policy  of  the  registry  lews  to  defeat  the  title  of  pll^ 

Mm 

BTAcuta.  chasers  in  good  frith  under  recorded  deeds,  on  the  ground  that  so  snterior  eos- 
f  eyance,  howeTer  remote,  of  the  same  property  may  not  have  been  reeoiM. 
Such  an  interpretation  would,  in  our  opinion,  effectual^  destroy  the  seciiritj  of 
property  for  which  registiy  laws  are  established. 

The  judgment  is  therefore  sffirmed,  with  costs. 

SuDBLii,  J.  dissenting — referred  to  the  views  upon  the  subject  of  regntiy 
laws  expressed  by  him  in  Stockton  v.  Briscoe^  and  also  to  the  act  of  1813,  and 
particularly  the  concluding  clause  of  the  first  section,  viz :  **  and  all  earetiei, 
sales,  oontncts,  judgments,  sentences,  or  decrees  aforesaid,  and  all  liens  of  loj 
nature  whatever,  having  the  effect  of  a  legal  mortgage,  which  shaU  not  bo 
recorded  agreeably  to  the  provisions  of  this  act,  shall  be  utterly  noU  and  void  to 
all  intents  and  purposes,  except  between  the  parties  thereto."  BoDanl  k 
Curry's  Digest,  696. 


J.  J.  Chewning  V.  B.  M.  Johnson. 

An  aaiigament  made  in  good  faith  according  to  the  laws  of  another  State,  in  fnor  of 
creditora  domiciliated  in  that  State,  by  a  party  alao  domiciliated  there,  will  be  enfcrced  oa 
the  property  of  the  debtor  in  Looiaiana  which  haa  been  actaally  trau fened  to  tk* 
asaignee ;  provided  no  iignry  arisea  therefirom  to  oorowncitixena,  and  not  oAerwiia 

A  defendant  in  poMeaaion,  under  a  jnst  title  for  a  Talaable  oonaideration,  may  avail  hinMlf 
of  any  radical  defect  in  the  title  of  hia  adveraaiy. 

APPEAL  from  the  District  Court  of  Caddo,  OUoltf  J.  Thomat  T.  Lui 
Martin  Y.  Young  and  John  Youngs  for  plaintiff.  CVata,  for  defeodaat 
The  judgment  of  the  court  was  pronounced  by 

RosT,  J.  This  is  a  petitory  action  in  which  both  parties  claim  title  nsderoos 
Angus  McNeil* 

The  defendant  is  in  possession  uuder  a  recorded  title,  derived  by  a  ragohr 
chain  of  conveyances  from  a  judicial  sale  made  at  the  suit  of  W.  W>  Gtorgtt 
curator  of  the  succession  of  Stays  Sprague  after  he  snperssded  MeNtU  a 
that  capaciQr,  to  enforce  on  the  property  of  the  said  McNeUt  in  the  haoda  of 
third  persons,  a  mortgage  given  by  him  to  that  succession  on  the  9tli  dayof 
January,  1639,  to  secure  his  faithful  administration. 

The  plaintiff  claims  under  an  assignment  executed  to  him  by  McNeil  and  his 
wife,  on  the  14th  day  of  April  1840,  in  Warren  county  in  the  State  of  Miaaa- 
sippi,  in  trust  for  the  payment  of  the  debts  therein  specified  and  recordod  iaths 
parish  of  Caddo,  where  the  property  in  controversy  is  situated,  on  the  20di  m 
the  same  month.  He  sets  up  title  to  the  property  as  owner,  on  thegnmod  that 
at  the  date  of  the  assignment  the  property,  which  it  purported  to  convey^  wtf 
held  by  McNeil  in  common  with  several  other  persons,  among  whom  wera  the 
legal  representatives  of  Sftague ;  that  subsequently  a  judicial  paititioo  io  kiad 
took  pUce,  in  which  he  was  recognised  by  them  as  owner  of  McNeiPt  abare; 
that  by  the  act  of  paitition,  they  bound  themselves  to  warrant  his  title,  aadtkat 
they  are  estopped  from  now  contosting  it. 

A  potation  of  intervention  found  in  the  record  shows,  that  he  hssbeen  libaftl 
in  his  good  fortune  and  has  transferred  to  a  lady  who  bean  his  name»  ooe  half  af 
this  facile  acquisition.    He  does  not  deny  the  reality  or  binding  toe  of  ths 
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mortgnge  under  wbieh  the  property  was  sold ;  but  he  awevB  that  the  judgment     CHiwiriifo 

mm 

liquidating  the  debt,  for  the  payment  of  which  the  right  of  mortgage  was  exer*  joHiiaoii. 
ciaed,  is  an  absolute  nullity,  for  want  of  jurisdiction  in  the  court  who  rendered 
it.  That  there  is  nothing  due  by  McNeil  to  the  succession  of  Sprague  ;  or  if 
there  is,  that  the  claim  is  still  unliquidated.  He  further  contends,  that  if  there 
had  been  a  judgment,  all  the  proceedings  under  it,  to  the  final  alienation  of  the 
property,  were  illegal  and  void.  The  case  is  before  us  on  the  appeal  of  the 
plaintiff,  from  the  judgment  rendered  against  him  in  the  first  instance. 

Many  decisions  ha?e  taken  place  in  our  courts  on  the  subject  of  assignments 
made  in  other  States,  by  insolvent  debtors  rr pilnttnff  thfi  yrtlgr  nf  jogymrnt  trf 
their  creditors.  It  is  necesswy,  before  going  into  the  investigation  of  this  case, 
to  revert  to  some  of  them. 

In  the  case  of  Richardsan  v.  Leavitt  tt  aL,  1st  Ann.  430,  the  assignment  was 
made  in  New  York,  where  all  the  parties  resided.  The  debt  on  which  the 
attachment  had  issued  was  contracted  and  payable  in  New  York,  and  the  pro- 
perty attached  had  been  actually  delivered  to  the  assignees  before  the  attach- 
ment. The  court  sustained  the  assignment,  but  in  doing  so,  took  great  pains  to 
limit  the  decision  to  the  case  presented  by  the  records. 

In  the  subsequent  case  of  the  Merchants*  Bank  v.  The  Bank  of  the  United 
Slates,  2d  Ann.  660,  the  rule  in  Richardson's  case  was  applied ;  but  at  the  same 
time  the  decision  of  the  former  court  in  the  case  of  Toumsend  v.  The  Louisiana 
Stale  Insurance  Company ,  13  L.  R.  564,  was  recognized  as  correct.  **  In  this 
case,*'  said  the  court,  **the  assignment  was  by  an  insolvent  debtor  residing  in 
Louisiana,  to  the  detriment  of  his  creditors,  of  property  which  was  their  common 
pledge,  in  which  an  undue  preference  was  sought  to  be  given  in  palpable  viola- 
tion of  his  obligations  and  of  the  penal  as  well  as  civil  laws  of  the  State."  The 
assignment  was  void  on  its  face. 

In  the  case  of  Beime  4r  Bwmside  v.  PatUm  el  at,  17  L.  R.  590,  it  was  held,  that 
an  assignment  made  by  a  party  residing  in  Tennessee  could  not  afifect  the  rights 
of  his  Louisiana  creditors  upon  movable  property  belonging  to  him  within  the 
limits  of  the  State,  and  that  as  to  them,  even  that  property  had  a  situs. 

The  rule  to  be  deduced  from  these  and  otl^er  decisions  is,  that  an  assignment 
made  in  good  faith  according  to  the  laws  of  another  State,  in  favor  of  creditors 
domiciliated  in  that  State,  by  a  party  also  domiciliated  there,  wiU  be  enforced  on 
the  property  of  the  debtor  in  Louisiana,  which  has  been  actually  transferred  to 
the  assignee ;  provided  no  injury  arises  therefrom  to  our  own  citizens,  and  not 
otherwise.    Does  the  present  case  come  within  the  operation  of  that  rule  ? 

It  is  in  proof,  that  as  far  back  as  1837,  Angus  McNeil  was  a  citizen  of  this 
State,  and  resided  in  the  parish  of  Caddo.  In  the  curator's  bond,  and  in  the 
mortgage  given  by  him  in  1839  to  the  succession  of  Sprague,  he  states  that  he 
ia  a  resident  of  that  parish ;  and  in  the  assignment  itself,  he  and  his  wife  both 
represented  themselves  as  being  domiciliated  there.  Upon  his  own  showing, 
therefore,  he  was  not  in  a  situatk>n  tu  make  in  the  State  of  Mississippi  an  assign- 
ment which  could  have  any  validity  in  Louisiana,  under  the  laws  of  that  State. 
It  is  urged,  in  behalf  of  the  plaintiff,  that  the  defendant  has  not  shown  the  right 
to  contest  its  validity,  because  it  is  not  proved  that  the  succession  of  Sprague 
was  a  creditor  of  McNeil. 

McNeil  wBBprimd  facie  the  debtor  of  the  succession  of  Sprague  for  the  crops 
aod  movables  received  by  him  and  not  accounted  for;  and  as  we  do  not  think  the 
account  given  of  them  by  the  defendant  satisfactory,  we  would  probably  consider 
that  evidence  of  indebtedness  sufficient  for  the  purposes  of  this  suit,  even  if,  as 
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Caswsis«  alleged,  the  jiidsnieiit  ^oiditfiiiS  dw  duM  of  die  MMMM  a^o^ 
JoMA«o«.  WW  a  oallify;  bat  k  is  oot  neceamy  to  go  arta  tboaa  iM|iiiriea.  The  diifr  irfaat 
ia  ID  pooaeaiion  noder  a  joM  title,  and  fir  a  vafauUe  coniiiiwitinii  paid  by 
him.  Ha  maj  avail  himaelf  of  anj  radical  defied  io  Uie  title  of  lua  advcnary ; 
and  to  aaeertaio  wlieliier  anj  radical  defecta  enatiD  it,  it  ia  neceamy  to  eaqjinra 
into  ita  oatiire. 

Prerioas  to  1637,  AfcxYni  aod  Aa  pbintiff  iMd  been  menben  of  a  Gominer- 
eta]  partnenhip  tradiog  io  the  State  of  MlMinip|ii,  and,  aa  it  woold  aeem  fraai 
the  deed  of  trust,  kr^^ly  indebted  to  cieditura  leaidiDg  them.     McNeill,  ahortly 
after  his  appoiotnient  aa  curator  of  Spragne'M  aocteaMOP,  went  to  the  State  of 
M  iasisBippi  with  his  wife,  and  execoted  in  frvor  of  the  pUntiff  an  act  of  trans- 
fer of  his  oodirided  interest  of  one-seventh  in  the  famd  on  which  the  town  ef 
Shrereport  has  been  established,  and  of  odier  prupeitj^  in  Louisiana,  in   tmat 
and  for  the  purpose  of  discfaareiog  aD  the  liabilities  of  the  partnership  of  Ckae^ 
nine,  3fcAW/  ^  C6.,  alias  WUkins4m^  Me  Sal  8^  Co.,  alias  McNeU^  mitimson 
8f  Co.,  and  also  fiir  discharginjr  any  debt  which,  after  the  payment  of  the  debta 
and  liabilities  of  the  partnenhip,  mi|^  be  dne  and  owing  from  McNeil  to  die 
phintiff,  and  with  a  condition,  that  if  after  payment  of  die  liabilitiea  deacribed 
in  the  assignment,  and  if  property  remained  unsold,  or  any  portion  of  the  pro- 
ceeds of  the  property  sold  remained  in  the  hands  of  the  tmatee,  the  property 
unsold  shoald  revert  to  McSeil,  and  the  trustee  should  account  to  him  for  the 
foods  in  his  hands.    It  has  been  urged,  in  argument,  that  pooscasion  followed 
the  execution  of  this  deed,  and  an  attempt  has  been  made  to  show  that  the  trua- 
tee  had  held  possession  through  an  agent.   The  assignment,  not  being  an  authen- 
tic act,  did  not  transfer  the  possession  without  an  actual  delivery,  and  the  fod 
that  after  its  date  the  property  was  sold  by  another  agent  of  McNeU  to  the 
defendant  and  othera,  who  went  into  possession  of  it  and  have  held  that  poa- 
aession  ever  since,  negntires  the  delivery  to  and  possession  by  the  plaintiff.    Tlie 
record  coDtaios  no  evidence  going  to  show  that  an  assignment  like  this,  not  fol- 
lowed by  actual  delivery,  would  be  valid  according  to  the  laws  of  Miasisaippi ;  bot 
the  view  we  have  taken  rend  en  the  evidence  of  Uiat  fiict  unnecessary. 

The  assignment,  as  soon  as  made,  was  brought  over  to  the  pariah  of  Caddo, 
and  recorded  in  the  proper  office  ;  there  alone  it  was  to  receive  its  execution ; 
and  the  object  of  3frA>t/  in  passing  it  in  Mississippi  was  to  give  it,  under  die 
legislation  of  that  State,  an  effect  and  binding  force  which  it  could  not  have  under 
oun.  It  is  clear  that  McNeil  cannot  be  permitted  to  do  indirecdy  what  the 
laws  of  his  domicile  did  not  audiorize  him  to  do  directly,  and  that  his  attempt  to 
commit  a  ftnnd  upon  those  laws  cannot  avail  him.  The  act  which  he  executed 
in  the  State  of  Mississippi,  if  executed  in  the  parish  of  Caddo,  would  have 
been  a  power  of  attorney  to  sell  the  property  mentioned  in  it ;  ^iply  the  pro- 
ceeds to  the  payment  of  certain  debts ;  and  when  this  was  done,  to  account  to 
the  principal  for  any  funds  which  might  romain  in  die  handa  of  die  agent.  'Hie 
place  where  the  act  was  executed  cannot,  under  the  fiiets  of  the  caae,  change 
its  legal  import.  It  vested  in  the  ptaintiff  the  power  to  sell  property  and  to  pay 
debts,  but  it  divested  McNeil  neither  of  his  tide,  nor  of  his  possession. 

It  might  be  said,  that  as  the  property  was  in  part  conveyed  to  pay  the  jdaiatiff 
whatever  McNeil  hnigbt  owe  him,  the  latter  had  the  right  to  retain  it  until  he 
was  paid.  Without  expressing  any  opinion  on  this  question,  it  is  sufficient  to 
say  that  the  plaintiff*  has  not  alleged  or  proved  any  indebtedness  ftt>m  McNeil  to 
him,  but  has  simply  claimed  the  property  in  his  own  right.  We  may  state  faera 
that  he  has  also  failed  to  show  the  reality  of  the  debta  for  which  the  aaaignment 
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was  gbeo,  or  that  it  had  ever  beeo  asseDted  to  by  the  creditors  in  whose  favor  it  Chi-wnino 
purports  to  be  made.  Under  that  state  of  facts,  and  after  a  delay  sufficient  to  Johmsok. 
bar  all  the  claims  provided  for  under  the  statute  of  limitation  of  the  State  of  Mis- 
sissippi, without  any  attempt  to  execute  the  trust,  we  apprehend  that  the 
assignment,  even  if  made  by  a  resident  of  Mississippi,  would  not  be  sustained 
by  the  courts  of  that  State.  But  independently  of  these  considerations,  we  are 
of  opinion  that  the  act  relied  on  in  this  case,  was  nothing  more  than  a  power  of 
attorney,  which  McNeil  had  a  perfect  right  to  revoke,  and  which  did  not  prevent 
him  from  disposing  of  the  property  assigned  by  it.  It  is  in  evidence  that  he  sold 
it.  through  another  agent,  on  the  23d  of  January,  1841,  for  $10,000,  payable  in 
five  equal  annual  installments,  to  Joncu  Robeson^  in  whose  possession  it  was  when 
it  was  seized  and  sold  under  the  action  of  mortgage.  It  is  urged,  that  the  power 
of  attorney  under  which  it  was  sold,  was  anterior  in  date  to  the  act  under  which 
the  plaintiff  claims.  If  AIcNeil  has  received  the  proceeds  of  the  sale,  and  the 
presumption  is  that  he  has,  he  has  thereby  ratified  the  agency;  if  he  has  not, 
until  he  himself  complains  the  sale  is  valid  and  the  plaintiff  cannot  gainsay  it. 
In  either  alternative  the  power  of  Attorney  given  to  the  plaintiff  is  not  a  title 
upon  which  he  can  maintain  a  petitory  action. 

The  argument  was  pressed  upon  us  at  bar,  that  in  the  suit  for  the  partition  of 
the  property,  the  legftl  representatives  of  Sprague  recognized  him  as  owner ; 
that  in  the  act  of  partition  they  bound  themselves  to  warrant  his  title ;  and  that 
they  are  estopped  from  now  contesting  it.  It  is  first  to  be  observed  that  these 
parties  were  minors,  and  that  they  do  not  come  under  the  operation  of  the  rule 
invoked.  In  that  action,  the  other  joint  owners  instituted  proceedings  against 
McNeil  and  the  legal  representatives  of  Sprague,  who  were  all  absent  from  the 
State ;  curators  ad  hoc  were  appointed  to  represent  them,  and  appeared  in  thebr 
behalf.  Subsequently,  the  plaintiffs,  on  suggesting  to  the  court  that  McNeil  had 
conveyed  the  property  in  trust  to  /.  /.  Chetontng,  a  resident  of  the  State  of  Mis- 
■issippi,  they  amended  their  petition,  praying  for  the  appointment  of  a  curator -ac^ 
hoc  to  represent  him,  and  the  prayer  was  granted.  The  court  ordered  a  parti- 
tion in  kind,  and  the  share  of  McNeil  was  allotted  to  Oiettmingt  in  the  capacity 
to  which  he  appeared  in  the  suit.  We  are  at  a  loss  to  understand  how  those 
proceedings  could  give  him  a  title  distinct  from  that  which  he  derived  from 
McNeil,  He  was  cited  and  appeared  in  the  suit  in  thp  capacity  of  trustee. 
The  representatives  of  Sprague  litigated  and  contracted  with  him  in  that  capa- 
city, and  he  has  no  color  of  title  beyond  the  deed  which  is  alleged  to  have  created 
the  trust.  The  property  was  McNeills,  and  the  last  act  of  the  court  in  the 
partbn,  was  to  order  the  fees  of  the  counsel  appointed  to  represent  him  to  be 
fMiid  out  of  it. 

The  plaintiff  has  no  title  upon  which  he  could  maintain  a  petitory  action  in 
his  own  name,  even  against  a  naked  possessor. 

The  judgment  is  therefore  affirmed,  with  costs. 

Slideu.,  J.  I  incline  to  the  opinion,  that  as  against  creditors  of  McNeil^ 
aod  those  holding  under  them,  the  conveyance  should  be  considered  as  in  the 
nature  of  a  contract  of  mortgage.  But  viewed  in  that  light,  it  does  not  autho- 
rize the  plaintiff  to  sustain  a  petitoiy  action.  I,  therefore,  concur  in  the  affirm- 
suice  of  the  decree.  I  may  add,  that  if  the  plaintiff  were  now  prosecuting  an 
hypothecary  action,  it  probably  could  not  be  sustained  on  the  evidence  before  us. 
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Succession  of  Bushrod  Jenkins. 

Usary  is  a  Tiolation  of  law  and  is  not  to  be  prefluined.  Where  an  agreement  to  pay  mtereat 
ia  aobject  to  two  oonstractiona,  one  of  which  w<Mi]d  make  it  aaorioat  and  the  other  not*  die 
court  will  adopt  the  latter. 

APPEAL  from  the  District  Court  of  Caddo. 
This  case  arose  from  an  oppositson  filed  by  the  tatrix  of  the  minor  chihSren 
to  a  tableau  filed  by  the  administrator  allowing  a  claim  in  favor  of  Kokth  DanM 
4-  Co. 

Thomas  S.  Landt  for  tutrix.     Crain  and  Jones,  for  Kohfi,  Daron  Sf  Co. 

The  judgment  of  the  court  was  pronounced  by 

SlidelLv  J.  Kohttf  Daron  Sf  Co.  being  holders  of  a  judgment  against  Mar- 
tintatt  Oruger  8f  Co.,  gamisheed  Jenkins,  a  debtor  of  MartimaUj  Cmger  if  Co. : 
and  on  the  30th  November,  1840,  obtained  a  judgment  against  the  garniahee  fiir 
$4971  99,  with  costs     The  judgment  is  silent  as  to  interest. 

In  1642,  an  account  was  rendered  to  Jenkins  by  Kohn,  Daron  Sf  0>.,  in 
which  the  balance  due  upon  the  judgment  is  stated  at  $4570  19.  Jenkins  m 
charged  in  this  accoupt  with  interest  **as  per  agreement'*  up  to  15th  January, 
1842.  This  interest  is  charged  from  1837  to  1839,  at  six  per  cent,  and  from 
1839  to  15th  January,  1842,  at  ten  per  cent.  There  is  a  credit  on  15th  Janu- 
ary,  1841,  of  $2284  99,  received  in  two  acceptances  of  T.  B.  Lee^  due  15th 
and  18th  January,  1842.  After  the  rendition  of  this  account  on  the  17th 
January,  1642,  Jenkins  addressed  a  letter  to  Kohn,  Daron  ^  Co.,  in  which  the 
correctness  of  the  account  is  acknowledged ;  and  he  proposes,  if  they  will  give 
him  indulgence  for  another  year,  to  send  them  his  next  crop  towards  paying  the 
balance  of  $4570  19,  and  also  interest  on  that  balance  from  15di  Janoaiy,  1842, 
at  ten  per  cent,  **as  originally  agreed  upon." 

It  will  be  observed,  that  both  the  account  rendered  and  the  letter  of  Jenkins 
point  to  a  preexisting  agreement  for  the  payment  of  interest.  Under  that  pre- 
existing agreement,  the  interest  in  the  account  rendered  purports  to  have  been 
charged.  That  agreement  is  not  before  us.  We  are  ignorant  of  the  circum- 
stances under  which  it  was  made,  and  are  consequently  unable  to  declare  that 
it  was  usurious.  Usury  is  a  violation  of  law,  and  a  violation  of  law  is  not  to  be 
presumed.  It  is  true  that  the  judgment  against  the  garnishee  does  not  in  itself 
bear  interest.  But  it  must  be  remembered  that  the  judgment  was  based  upon 
an  existing  indebtedness  of  the  garnishee  to  Martineau,  Cmger  Sf  Co.  That 
debt  may  have  borne  interest ;  and  if  the  garnishee  chose  to  enter  into  an  agree- 
ment with  Kohn,  Daron  Sf  Co.,  to  pay  them  the  interest  accrued  or  that  might 
accrue  upon  the  debt  which  was  garnisheed,  even  although  the  judgment  had 
omitted  interest,  he  certainly  in  doing  so  fulfilled  at  least  a  natural  obligatioo, 
which  was  a  sufficient  consideration  for  the  agreement.  We  suggest  this  as 
showing  that  the  first  agreement  for  interest  made  between  Jenkins  and  Kohn, 
Daron  Sf  Co.  may  have  had  a  lawful  consideration,  and  been  untainted  with 
usury.  Even  where  an  agreement  for  interest  is  before  a  court  and  is  suscep- 
tible of  two  constructions,  one  of  which  would  bring  it  within  the  statutes  against 
usury,  and  the  other  would  not,  a  court  would  adopt  the  latter.  Archibald  r. 
Thom€U,  3  Cowan,  284.     Bank  of  Louisiana  v.  Briscoe,  3d  Ann.  161.     Afor^ 
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Horit  a  conrt  wiU  not  undertake  to  declare  a  contract,  under  which  interest  has  Succbmioh  of 
been  paid,  usurioas,  when  that  contract  and  ita  attendant  circnmatancea  are  not 
in  evidence. 

From  what  we  have  stated  it  is  obvious  that  there  is  no  ground  for  treating 
the  letter  of  17th  January,  1842,  as  an  agreement,  in  consideration  of  indul- 
gence, to  pay  not  only  future  interest  at  ten  per  cent,  but  also  back  interest  not 
due. 

From  the  evidence  in  the  cause,  it  appears  that  the  parties  themselves  agreed 
that  the  payments  should  be  appropriated  first  to  the  interest.  See  the  case  of 
Blttdtoarth  v.  Jacobs,  2d  Ann.  25.  The  judgment  of  the  district  court  is  erro- 
neous as  to  the  amount  and  date  from  which  interest  is  to  run,  and  will  be  cor- 
rected accordingly.  As  no  change  has  been  asked  by  the  appellee  in  the  decree 
to  the  judicial  mortgage,  it  is  unnecessary  to  inquire  whether  it  should  not  have 
been  allowed  for  a  larger  amount. 

It  is  therefore  decreed,  that  the  judgment  of  Che  court  be  so  amended  as  that 
the  judgment  in  favor  of  Kokrij  Daron  ^r  Co*  be  alk)wed  as  an  ordinary  debt  for 
the  sum  of  $4651  56  with  interest  at  ten  per  cent  per  annum  from  the  30th 
May,  1844,  until  paid,  and  $113  costs;  and  that  in  other  respects  said  judgment 
be  affirmed ;  the  costs  of  the  appeal  to  be  paid  by  the  appellees. 


Amelia  M.  Sewall  v.  F.  R.  Roach. 

Parol  evidence  is  inadmiuible  to  explain  the  intentioii  of  a  written  instrument,  where  the 

language  of  the  instrument  is  intelligible. 
Even  where  there  is  an  exclusion  of  warranty  in  a  deed  of  sale  of  land,  the  seller  !■ 

responsible  in  case  of  the  eviction  of  the  purchase^  unless  he  was  aware  at  the  time  of 

the  purchase  of  the  danger  ef  eviction,  and  took  the  property  at  his  risk  and  peril.    C.  C. 

S481. 
Where  a  suit  for  eviction  is  stiH  pending  against  the  purchaser  in  possession  of  land,  the 

seller  may  recover  the  price  upon  giving  security  to  indemnify  the  purchaser. 

APPEAL  from  the  District  Court  of  Caddo.  OlcotL,  S.  Crain^  for  plaintiif. 
Hodge,  for  defendant.     The  judgment  of  the  court  was  pronounced  by 

Slidell,  J.  The  plaintiff  sold  the  defendant  a  lot  of  ground.  The  deed 
states,  that  for  the  price  of  $800  the  vendor  **  does  by  these  presents  grant,  bar- 
gain, sell  and  convey,  with  such  title  as  she  may  possess,'*  the  lot  of  ground. 
Sec.;  describhDg  it.  For  the  price  two  notes  were  given,  one  of  which  the 
defendant  has  paid ;  upon  the  other  this  suit  is  brought.  The  answer  alleges, 
that  the  note  was  given  for  the  purchase  of  the  lot ;  that  the  defendant  subse- 
quently sold  it  at  the  same  price  to  James  Andrews;  that  one  Bowles  has 
brought  suit  for  the  lot,  and  the  defendant  fears  his  vendee  will  be  evicted. 
"Wherefore  he  prayed  that  the  plaintiff's  demand  be  rejected,  and  that  he 
recover  from  the  plaintiff  the  money  already  paid. 

At  the  trial  of  the  cause  it  appeared  from  the  evidence,  that  the  plaintiff  had 
bought  the  lot  at  a  sheriff's  sale  uipou  fieri  facicLS  against  C.  A.  Sewall,  and  that 
a  petitory  action  for  the  lot  had  been  brought  against  Andrews,  Roach's  vendee, 
in  which  Andrews  and  Amelia  M.  Sewall  were  respectively  called  in  warranty, 
which  suit  is  still  pending.  It  is  not  disputed,  however,  that  Andrews  is  still  in 
possession. 
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Skwall  There  wm  jadgment  against  the  plaintiff  npon  his  claim,  and  in  faror  of 

EoACH.       ^^  defendant  for  the  amount  of  the  price  ah«ady  paid.    The  piaintiflf  has 
appealed. 

At  the  trial,  the  plaintiff  offered  the  testimony  of  the  notary,  before  whom  the 
deed  of  sale  by  the  plaintiff  to  the  defendant  was  executed,  for  the  purpose  of  ex- 
plaining the  meaning  intended  to  be  conveyed  by  the  parties  by  the  expreesiona 
used  in  the  deed,  which  we  have  abready  stated;  and  of  showing,  that  the  parties 
understood  themselves,  by  those  words,  as  excluding  the  obligation  of  waiianty. 
We  concur  with  the  district  judge  in  the  opinion,  that  this  evidence  was  inadmisai- 
ble.  The  written  language  of  the  parties  spoke  for  itself.  We  may  add,  that  if  the 
deed  had  contained  words  of  exclusion  of  warranty,  the  seller  would  still  have 
been  liable  in  case  of  eviction  for  a  restitution  of  price,  unless  he  was  aware  at 
the  time  of  the  sale  of  the  danger  of  the  eviction,  and  purchased  at  his  peril  and 
risk.     C.  C.  2481. 

As  the  plaintiff  had  a  titie  translative  of  property  as  her  vendee,  and  the  pur- 
chaser holding  under  him  received  and  still  holds  possession  of  the  property,  and 
as  the  suit  for  eviction  is  still  undetermined,  we  are  of  opinion  that  the  court 
below  erred  in  giving  judgment  for  the  defendant. 

The  court  should  have  permitted  the  plaintiff  to  give  security  as  he  offered  to 
do ;  and,  upon  such  security  being  furnished,  should  have  given  judgment  for 
the  amount  claimed  by  the  plaintiff.    See  C.  C.  2535. 

It  is  therefore  decreed,  that  the  judgment  of  the  district  court  be  reversed,  and 
that  this  cause  be  remanded  for  further  proceedings  according  to  law;  the  coats 
of  this  appeal  to  be  paid  by  the  defendant. 


John  Chaffe  et  al.  t7.  John  Cupp. 

Wbere  a  note  it  signed  by  the  mark  of  the  drawer,  he  not  being  able  to  write,  proof  of  tfaa 
handwriting  of  the  ■ubicribing  witness,  and  that  he  is  dead,  is  vaffident  erideace  upon 
which  to  confirm  a  judgment  by  defaolt, 

APPEAL  from  the  District  Court  of  Claiborne,  Btdlard,  J.  Jlarfsdan  and 
Spoffardt  for  plaintiff.  T»  Vaughan^  for  defendant.  The  judgment  of  the 
court  was  pronounced  by 

Preston,  J.  The  defendant  was  sued  upon  five  promisaoiy  notes,  to  which 
it  was  alleged  that  he  had  made  his  mark.  He  suffered  judgment  by  de&ult  to 
be  rendered  against  him  and  confirmed,  on  proof  that  he  had  acknowledged  hia 
mark  to  four  of  the  notes.  The  signature  of  the  witness  to  the  other  was  proved 
to  be  genuine,  and  that  he  was  dead.  He  has  appealed,  on  the  ground  that 
this  was  not  sufficient  proof  of  his  mark  to  this  noto. 

In  the  case  of  Desmvkei  et  aL  t.  Musgronae^  7  N.  S.  26,  refied 
upon  by  his  counsel,  the  handwriting  of  the  witness  to  the  writing  offered  in 
eyidence  was  proTed,  and  that  he  was  dead.  The  court  hekl  that  the  e?ideiioe 
was  not  the  best  of  which  the  case  was  susceptible,  because  **  the  instmment 
was  signed  by  the  obligor,'*  and  his  signature  should  have  been  proved,  fiir 
which  purpose  the  case  was  remanded.  Here  the  signature  of  the  obligor  oouM 
not  be  proved,  because  it  was  a  mark. 

In  the  case  of  Harris  v.  Patten  and  Wife,  it  is  true  that  the  obligor  made  hia 
mark,  but  the  witnesses  were  living,  and  the  court  gave  as  the  leading  reasoo  for 
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rejectiDg  the  document,  although  the  Bignatures  of  witoesses  to  it  were  proved,       Craftr 
**that  it  was  easy  for  the  plaintiff,  under  onr  rules  of  practice,  to  annex  the  docn«        Curr. 
ment  he  wished  to  prove  to  a  commission,  and  to  procure  their  evidence  of  its 
execution."    2d  Ann.  217. 

It  is  to  be  observed,  that  the  weight  of  authority  in  England  and  in  our  sister 
States  is  in  favor  of  the  principle  that  it  is  not  necessary  to  prove  the  signature 
of  the  obligor  to  an  instrument,  after  proving  the  signature  of  the  subscribing 
witness,  and  that  be  is  dead.  Starkie  op  Evidence,  part  2,  p.  344.  1  John, 
cases,  230.  4  John,  461.  3  Burr,  192.  6  Burr,  45.  1  Harris  6c  John,  337. 
1  Hny wood,  238.  2  Haywood,  27,  404.  On  questions  of  evidence  it  is  desir- 
able that  uniformity  of  decision  should  exist  in  the  different  States ;  and  although 
we  will  adhere  to  the  decisions  of  our  own  courts  in  opposition  to  those  of  our 
sister  States,  we  are  not  disposed  to  extend  them  to  cases  to  which  they  do  not 
apply. 

The  counsel  next  contends,  on  the  authority  of  the  case  of  Tagiasio  et  oL  v. 
MoUnarVs  Heirs^  9  L.  R.  521,  that  the  plaintiff  should  have  proved  that  the 
deceased  witness  was  a  man  of  honesty  and  general  uprightness  of  conduct. 
We  think,  with  the  plaintiff's  counsel,  that  is  to  be  presumed,  until  the  contrary 
IB  at  least  suggested. 

'  In  all  these  cases  it  is  moreover  to  be  observed,  that  answere  were  filed,  that  the 
parties  against  whom  the  evidence  was  offered,  objected  to  and  strenuously 
opposed  its  introduction. 

In  this  case  the  defendant  sued  upon  a  note  which  was  genuine  or  forged, 
suffered  a  judgment  by  default  to  be  given  against  him,  and  the  evidence  to  be 
received  without  opposition.  The  evidence  being  before  him,  under  these  cir- 
cumstances and  probably  knowing  the  parties,  the  district  judge  considered  it 
conclusive  that  the  amount  of  the  note  was  due,  as  in  Tagiano^s  case,  the  docu- 
ment being  admitted  was  decisive  of  the  cause. 

If  the  judgment  of  the  district  court  had  been  otherwise,  we  would  not  have 
disturbed  it,  believing  it  a  case  peculiarly  subject  to  his  decision.  We  cannot 
say  he  erred,  but,  on  the  contrary,  believed  the  note  being  in  evidence  without 
objection  proved  the  debt ;  and  if  there  was  any  pretext  for  the  suggestion  that 
it  might  not  be  genuine,  more  difficulty  would  have  been  made  as  to  its  intro- 
duction in  evidence. 

The  judgment  of  the  district  court  is  affirmed,  with  costs. 

SuDEUi,  J.,  dissenting.  In  respect  to  this  peculiar  class  of  instruments,  it 
aeems  to  me  courts,  in  admitting  secondary  evidence,  should  be  careful  to  require 
as  great  an  extent  of  testimony  as  can  with  reasonable  diligence  be  obtained,  the 
danger  of  forgery  being  so  much  greater  in  such  cases,  and  I  may  add,  of  error 
or  mistake,  in  consequence  of  the  illiterateness  of  the  person  purporting  to  be 
bound.  It  must  be  conceded,  that  the  proof  that  the  subscribing  witness  was  a 
man  of  good  reputation  would  greatly  aid  in  satisfying  the  mind.  I  think  the 
tenor  of  our  decisions  and  practice  goes  to  requure  that  extent  of  evidence,  and 
I  believe  it  would  be  a  safe  rule  to  do  so. 

My  opinion  therefore  is,  that  the  judgment  as  to  one  of  the  notes  should  be 
reveraed. 


supssME  ODcnrr  or  uacisikSA^ 


JoflBFH  Pmmck  c  Jamm%  Cvmram. 


APPEAL 


BmlUrd,  J.     r.  Fos^&tfm 


pKKiTOjr,  J.    The 


Thej  were  givn  to 
oepebfie  ked,  and  bf  liim  tniMfaiTed  totlie 


The  dfifriMJinr  ii  in  poaMnioe  ef  the  ■Bptovemeiiti,  but  pleeds  fSbaX  the  Mle 
«f  them  to  him,  ww  aa  eolawfel  oooadenlioa  fcr  the  notes,  as  his  Tender  wm 
a  vioktor  ef  the  kwi  of  the  IToiCed  States  against  trespasses  upon  the  pafaie 
knd.  lliere  is  nothing  to  Atom  that  (roauaoa  was  not  in  a  ntnation  to  aoqfoire 
the  land  hj  preemption,  nor  that  the  knd  wm  not  fiable  to  be  aoqoired  by  pre- 
emption bj  an  actual  settler ;  and  we  wiD  presnme  that  he  settled  upon  and 
improved  it  §air  that  famdaUe  purpose  rather  than  as  a  trespasser,  because  there 
is  no  proof  to  the  contrary.  We  wffl  presnme  too,  that  Cwran  porchaaed  the 
impterement  and  settled  npon  it  to  acquire  tfie  land  by  preemption,  and  was  ia 
the  sitostioo  which  entided  him  to  aoqnire  tfie  land  from  the  government. 

The  case  is,  therefore,  nnlilEe  that  oi  Jenkins  t.  Gihmm,  where  the  purchaser 
of  the  improvemento  residing  in  another  State,  and  being  a  large  landholder  in 
Louisisna  was  not  in  a  situation  to  avail  himself  of  the  preemption  laws  paased 
by  Congrem  in  frvor  of  actual  settlers,  and  the  previous  possessors  were  mere 
trespasMfs  on  the  public  land. 

The  legislstion  of  Congress  has  for  years  encouraged  settlementB  upon  and 
improvemento  of  the  public  land,  with  a  view  to  its  acquisition  by  actual  settlen 
by  preemption.  The  act  of  1841  was  intendod  to  further  this  great  object,  not 
to  restrict  it;  and  tlie  tenth  section  of  the  act,  as  well  as  the  fifth  section  of  the 
act  approved  the  third  of  Msrch,  1843,  should  be  Dberally  construed  to  promoto 
the  wise  policy  of  the  government  in  appropriating  the  public  land  as  Cut  as  pos* 
sible  to  die  object  to  which  it  was  destined  by  nature,  improvement  and  cultiva- 
tion by  the  actual  settler. 

The  judgment  of  the  district  court  is  affirmed,  with  costs. 


W,  J.  WniTiwa  and  Wife  c.  J.  Hagb&tt  et  al. 


Wbers  the  sheriff'!  return  doef  not  mention  that  Mrvice  of  dtstion  wm  made  in  the  pariA 
of  which  be  ii  iheriir,  it  wiO  be  preramed  that  the  lenrice  waa  made  in  diafe  pariah,  anlcaa 
the  contrary  be  proved.  It  will  alao  be  preauned  that  he  knew  the  peraoo  on  wfaom  he 
retomi  that  he  made  aenrice. 

Baretiea  are  not  entitled  to  the  benefit  of  the  diacaadon  of  the  prindpal'a  property,  oalcaa 
tikey  have  fturaiahed  a  aaflaent  aom  to  cany  the  diacoaaioa  into  sflbct 
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APPEAL  from  the  District  Court  of  Morefaonae,  Copley ^  J.  Ru^iardson 
aod  ToMy  for  phintiffs*  Robertson  and  Boatner^  for  defondants.  The 
judgment  of  the  court  was  pronounced  by 

SLinfeLL,  J.  Hagerty  prayed  the  dismiasal  of  the  suit  upon  the  ground  that 
the  citation  waa  illegal,  becauae  signed  by  a  deputy  clerk,  and  because  legal  ser- 
▼ice  had  not  been  made.  The  first  ground  is  palpably  frivolous,  and  is  abandoned 
in  argument.  As  to  service,  the  return  is  as  follows :  **  Received,  April  2, 1650, 
ajid  on  the  same  day,  proceeded  to  the  reaidence  of  M.  J.  Wilkin$^  the  defen- 
dant's place  of  abode,  and  found  him  absent.  I  therefore  served  a  copy  of 
the  within  citation,  together  with  a  certified  copy  of  the  petition,  by  handing  the 
aame  to  Af .  J,  WUkinSt  living  in  the  house  with  said  Hagerty ^  being  a  free 
white  person  above  the  age  of  fourteen  years."  The  first  objection  is,  that  no 
mention  is  made  **  where  the  domicil  or  house  inhabited  by  the  defendant  is 
situated,"  and  the  appellant  cites  the  article  201  of  the  Code  of  Practice.  The 
officer  who  served  the  writ  was  the  deputy  of  the  sheriff  of  the  parish  of  More- 
house. If  he  had  returned,  in  express  terms,  that  the  abode  of  the  defendant  was 
in  the  parish  of  Morehouse,  the  objection  would  be  untenable.  But  as  the  sheriff 
could  not  lawfully  make  a  service  out  of  the  limits  of  his  parish,  and  as  be  haa 
served  it  in  this  case,  we  are  bound  in  the  absence  of  contrary  evidence  to  pre- 
sume in  favor  of  what  has  been  done  by  the  public  officer,  acting  under  oath, 
that  it  was  rightfully  done :  that  is  to  say,  that  the  service  was  made  in  the  parish 
of  Morehouse,  aod,  consequently,  that  the  defendant's  abode  was  in  that  parish. 
See  Kendrick  v.  Kendrick,  19  L.  R.  37. 

The  next  objection  is,  that  the  return  does  not  state  that  it  was  served  **  at 
the  usual  place  of  domicil  or  residence  of  the  defendant."  We  think  the 
expression  ^*  place  of  abode,*'  satisfies  the  requisitions  of  the  code.  Arts.  189, 
201. 

The  next  objection  is,  that  the  return  does  not  state  **  whether  the  name  of 
the  person  was  known  to  him,  or  whether  he  learned  it  by  interrogating  the  per- 
son." From  the  officer's  certificate,  that  the  person  was  M.  J,  WUkins,  we  are 
bound  to  presume  that  he  knew  him  to  be  that  person.  There  is  perhaps  some 
obscurity  in  the  English  text  of  article  201  C.  P.  The  French  text  is  less 
ambiguous. 

The  action  is  against  Hagerty,  Aaron  Livingston  and  R,  D.  Livingston,  on 
a  note  in  the  following  words  and  form :  "  $420.  Parish  of  Morehouse,  Febru- 
ary 22,  1849.  On  the  first  day  of  January,  eighteen  hundred  and  fifty,  we,  or 
either  of  us,  promise  to  pay  to  WUliam  J.  Whiting  and  Susan  DeOrqffenreidt 
his  wife,  the  sum  of  four  hundred  and  twenty  dollars,  the  balance  due  on  the 
sale  of  slaves  purchased  by  the  undersigned  of  Whiting  and  wife,  as  per  instru- 
ment under  private  signature,  bearing  even  date  herewith.  Jonathait  Hager- 
tt;  Elizabeth  (her  X  mark)  McLenuore.  Aaron  LiviifosTON,  R.  D. 
LfiviNOSToif,  sureties.    Attest:  J.  H.  Eicsailer.'* 

Judgment  was  asked  against  the  defendants  in  solido,  and  was  so  rendered  in 
tfae  court  below.     The  note  was  the  only  evidence  oflfered. 

Aaron  and  jR.  D.  Livingston  contend,  that  they  were  erroneously  condemned 
in  solido.  They  argue  that  upon  the  face  of  the  instrument,  fairly  construed, 
they  are  not  bound  in  solido,  but  are  mere  sureties.  The  joint  and  several 
'words,  **  we  or  either  of  us"  apply,  it  is  said,  to  Hagerty  and  McLendore, 
and  are  not  to  be  considered  as  used  by  the  sureties,  so  as  to  bring  them  under 
that  class  of  sureties  who  are  bound  in  solido  with  the  debtor,  and  as  contem- 
plated in  the  art.  3U14  of  the  Civil  Code.  We  deem  it  unnecessary  to  pass  upon 
this  question  of  construction.     For  if  they  are  not  sureties  who  have  bound 


Whitiso  . 
Haokrtt. 
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Wamiro     themaelTea  in  solido  with  the  debtor,  they  are  at  all  events  ordinary  Buretiea. 

HAOEaTT  ^^  such,  they  have  not  entitled  themselvea  to  discntaion,  "  becanae  they  have 
not  fornished  a  Buflficient  sum  to  have  the  diacnaaion  carried  into  effect.  C.  C. 
3016.  They  are  also,  as  aureties,  **each  individnally  liable  for  the  whole  debt 
in  case  of  insolvency  of  one  of  them;"  C.  C.  3018;  and  not  having  pleaded  the 
exception  of  division,  they  were  properly  condemned  in  solido,  McCauslamd 
T.  Lyonst  4th  Ann.  273. 

On  the  part  of  Hagerty  the  appeal  is  manifestly  frivobtts,  and  &e  plaintiff 
ia  entitled  to  damages. 

It  is  therefore  decreed,  that  the  judgment  be  affirmed  with  coats.  And  it  ia 
further  decreed,  that  the  plaintiffs  recover  from  the  defendant,  Jonathan 
Hagerty t  the  farther  sum  of  eleven  doUara  as  damagea  for  a  f rivoloua  appeaL 


Elizabeth  F.  Debs  and  Husband  o.  J.  H.  Seals  et  al. 

Property  poicbaied  by  the  bnibftnd  with  the  wife'i  paraphernal  ftinda  beoomea  oommunily 
property,  and  may  be  aold  ^  the  debts  of  the  oommnnity. 

Where  a  wife  aa  one  of  the  heira  of  a  sacceaaion,  conaenta  to  a  aale  to  effect  a  paititioB, 
and  at  the  aale  the  haaband  porchaaea  the  property,  crediting  the  price  on  the  ahare 
coming  to  the  wife,  the  property  ia  not  paraphernal  bat  commonity  property. 

APPEAL  from  the  District  Court  of  Union,  Copley,  J.  MeCruire  and  Ray^ 
for  phiintiffs.  Baker,  for  defendant.  The  judgment  of  the  court  waa  pro- 
nounced by 

Preston,  J.  The  plaintiff  sues  the  defendant  as  sheriff  of  the  parish  of 
Union  for  damages,  for  having  sold  under  execution  against  her  huaband  a  abve 
named  Clem,  belonging  to  her.  She  is  one  of  the  heira  of  OiarloUe  EmcriU 
Delahotusaye.  In  1833,  a  judicial  sale  of  the  estate  was  nuule  at  the  request  of 
the  heirs  (her  husband  representing  the  plaintiff,)  in  order  to  effect  a  partition. 
At  the  sale  the  slave  was  adjudicated  to  the  husband  for  91650.  Both  husband 
and  wife  signed  the  procU  verbal  of  sale.  In  the  settlement  of  the  estate  she 
credited  her  ahare  with  the  amount  of  her  husband's  bid. 

Tbe  plaintiff  contends,  that  the  shive  became  her  paraphernal  property ;  die 
defendant,  that  he  was  the  property  of  the  husband  by  Tirtue  of  hia  purchaae. 
Our  code  declares  that  property  acquired  during  the  existence  of  the  community 
of  acquests  belongs  to  the  community,  whether  the  purchase  be  in  the  name  of 
one  or  both  of  the  parties,  and  that  on  the  dissolution  of  the  marriage,  all  effecta 
are  presumed  to  be  common  effects,  unless  they  prove  satisfiBustorily  which  effects 
they  brought  in  marriage,  or  have  been  given  them  separately,  or  they  have  rea- 
pectively  inherited.     Art.  2371,  2374. 

The  plaintiff  did  not  inherit  the  slave  Clem,  but  only  an  undivided  intereatin 
him,  which  on  her  own  application  was  publicly  sold  by  tbe  parish  judge.  He 
was  not  given  to  her  in  payment  of  her  interest  in  the  succession,and  it  is  not 
pretended  was  brought  in  marriage. 

The  husband  paid  for  the  slave  with  the  paraphernal  funds  of  hia  wife;  but  in 
precisely  a  similar  case,  the  Supreme  Court  decided,  in  1836,  that  the  abve 
,  became  community  property,  and  the  price  a  legal  charge  against  Uie  commnnitj; 
and  the  opinion  has  been  adhered  to  in  many  subsequent  decisiona.  Brmem 
and  Wife  v.  Cobb,  10  L.  R.  180.  Dominguez  v.  Lee,  17  L.  R.  300.  Bruutr 
V.  Wheeler,  4  R.  R.  117. 
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Malinda  Sears,  Administratrix  o.  J.  B.  Wilson  et  al/ 

A  widow  may  be  appointed  administratrix  of  her  deceased  bniband. 

An  administratrix  may  maintain  a  possessoiy  action  for  property  wbicb  bad  been  in  the 

possession  of  tbe  deceased. 
Tbe  plaintiff  in  a  possessory  action  may  reoorer  tbe  yalae  of  tbe  bire  of  tbe  slares  daring 

the  pendency  of  tbe  suit. 

APPEAL  from  the  District  Coart  of  Morehouse.     Copley,  J.    Mc Quire  and 
Ray,  for  plaintiff.     Baker,  for  defendants,    The  judgment  of  the  court 
was  pronounced  by 

PiucsTON,  1.  This  is  a  possessory  action,  in  which  the  plaintiff  as  adminis- 
tratrix of  his  estate  alleges,  that  her  late  husband  possessed  as  owner,  until  his 
death  in  September  or  October,  1847,  the  slaves  she  claimed.  She  alleges  that 
the  defendants  obtained  possession  of  the  slaves  without  any  right  in  November, 

1847,  and  on  the  29th  of  that  month  she  instituted  this  suit  to  recover  them. 
The  defendants  were  not  legally  cited  in  this  suit  until  the  latter  part  of  August, 

1848,  although  the  slaves  were  sequestered  immediately  after  the  suit  was 
instituted. 

The  defendants  excepted  that  the  i^aintiff  had  no  authority  to  institute  this 
suit,  on  the  ground  that  being  a  woman  she  could  not  be  appointed  an  adminis- 
tratrix, which  is  a  civil  function,  and  relies  upon  the  case  of  Cason  v.  Cahrara, 
administratrix,  decided  at  the  last  term  of  this  court.  In  that  case,  Cahrara 
was  appointed  administratrix  of  her  brother's  succession,  although  under  the 
disability  prescribed  by  the  25th  article  of  the  Civil  Code.  In  this  case,  the 
plaintiff  was  appointed  administratrix  of  the  succession  of  her  deceased  husband* 

The  2d  section  of  an  act,  approved  the  28th  of  March,  1840,  recognizes  the 
appointment  of  the  surviving  partner  in  community  as  administratrix  of  tbe 
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•  There  is  nothing  in  the  case  of  Netosam  t.  Adams,  3  L.  R.  232,  or  Savinet  v.  Dkxs 
LeBreton,  1  L.  R.  520,  adverse  to  the  opinion.  In  the  first  the  wife  exchanged  8s ale. 
a  paraphernal  slave  for  another;  in  the  last,  the  conveyance  waste  the  husband, 
but  he  acknowledged  in  the  act  that  he  received  it  as  a  part  of  the  wife's  para- 
phernal estate.  And  in  all  those  cases  in  which  the  claim  of  the  wife  to  pro- 
perty  purchased  during  the  existence  of  the  community  has  been  recognized. 
She  established  not  only  that  it  was  purchased  with  her  paraphernal  funds,  but 
also  that  she  purchased  it  herself,  or  that  it  was  purchased  for  her  and  in  her 
own  name.  1  R.R.  368.  11  R.  529,  446.  2d  Ann,  931.  This  is  indispen- 
sable to  distinguish  it  from  the  community  property,  or  to  form  an  exception  to 
the  rules  of  law  as  to  purchases  during  the  existence  of  the  community. 

An  effort  has  been  made  in  ar|;ument  to  show  that  the  wife  herself  purchased 
tbe  slave,  but  we  cannot  come  to  that  conclusion.  The  maxim  re$  peril  domino 
is  a  good  test  of  the  property  in  this  case.  Had  the  slave  died,  we  think  any 
i^ourt  under  the  circumstances  would  have  accorded  to  the  wife  a  legal  mortgage 
for  the  $1650  of  her  paraphernal  funds  with  which  the  price  was  paid.  AVith  this 
▼lew  of  the  merits  of  the  case,  it  becomes  unnecessary  to  examine  the  bills  of 
exception. 

The  judgment  of  the  district  court  is  affirmed,  with  costs. 


62  MO 
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citate  «rdie  deeetfled  hiulmd.  Seeako  the  cms  «r  Fmvn  ▼.  Lai&edk  doi, 
II  I>.  &.  108. 

We  tfaiok  the  actual  poaMawNi  «f  tibe  hmbaod  oontiiraed  is  tiie  avrmiag 
widow  io  oommmntj,  and  adimitratrnt  of  bii  eitile  until  an  actual  mdwmnm 
poaifMioa  took  phce.  Dams  ▼.  DaU^  2  Ann.  205,  206.  EUis  t.  JPrevatU 
19  L.  R.  2S4.     13  L.  R.  230.    2  N.  S.  20. 

The  bilh  of  ezceptkia  taken  hj  the  defendant  are  not  tenable.  Deedi  are 
immaterial  to  the  pomcBwtj  actioa,  especiaDy  if  made  snbaeqnent    to  iti 


Parol  proof  of  the  letter  of  afitornej  firom  McD&well  to  HidtM  to  take 

BO  of  the  liiyfia,  coold  not  be  received  withoot  an  eflbrt  to  obtun  the  docnmont, 
of  the  ezJBteoce  of  a  petitory  action  by  McDtncell  and  Wife  ▼.  Sean^  lo 
the  dares,  instead  of  a  copy  of  the  record.  Moreover,  both  docuneala 
immaterial  io  a  poasemory  action.  ConvenationB  of  McDowtU  and  his 
connsel  in  relation  to  the  snit  and  rtivea  cenU  not  be  given  in  evidence  agaimt 
the  phintifl'.     We  proceed,  therefore,  to  examine  tfie  merits  of  the  case. 

On  the  26th  of  November,  1648,  two  of  the  defendsnta  disclumed  the 
aion  of  the  rtives.  /.  B.  Wilum  answered  that  he  had  been  put  into 
of  the  rtives  by  their  legal  owner  Aat  neither  the  plaintiff  nor  Damid  Scarw 
whose  Mtmi  she  represents,  had  the  quiet,  uninterrupted  and  peaceable 
possession  of  the  rtives  lor  the  year  preceding  the  institution  of  her  suit  and 
alleges  that  about  three  months  before  it  was  institated  Danid,  Sears  took  the 
slaves  out  of  the  State  of  frf>nisisna,  for  the  purpose  of  preventing  the  legal 
owner  from  getting  the  negroes,  knowing  that  they  had  or  were  about  to  sue  for 
them.    He  aleged  thatthey  belonged  to  Mary  McDowell  whose  agent  he  wss. 

Ross  proves  that  Daniel  Sears  possessed  the  slaves  quietly  as  owner  for  two 
years  before  his  death.  He  saw  them  in  his  possession  at  his  house  in  Qaiborae 
parish,  in  the  spring  or  summer  of  1847.  Henderson  knows  that  Sears  pos- 
aessed  themes  owner  for  several  yean  before  his  death.  He  was  at  hb  house 
in  February,  1847,  at  which  time  they  were  in  his  poasession.  Overton  Boss 
knows  that  Sears  had  the  slaves  in  possession  for  two  years  or  more.  He  last 
aaw  them  in  his  possession  in  the  summer  of  1847,  in  peach  time.  Bobertson 
heard  Wilson  and  Sears  talking  of  a  compromise  of  their  claims  to  the  negroes 
in  July,  1847 ;  they  did  not  effect  it  then,  and  agreed  to  meet  next  morning. 
Wilson  gpt  possession  of  the  slaves,  not  from  Sears^  but  from  a  man  by  the 
name  of  Hicks^  in  November,  1847,  at  die  Mississippi  river,  and  brou^it  them 
Io  Bastrop. 

This  testimony,  which  is  in  no  respect  rebutted,  foOy  proves  that  Danid 
Sears  was  in  the  peaceable  possession  of  the  slaves  for  two  years  before  the 
month  of  July,  1847,  and,  we  must  presume,  until  his  death.  His  widow  was 
appointed  administratrix  of  his  estate  on  the  5th  day  of  November,  1847.  The 
possession  continued  in  her  until  an  adverse  possession  was  established.  That 
look  place  in  November,  and  she  brought  suit  the  same  month.  A  legal  citation 
was  served  upon  the  defendant  in  less  than  a  year  after  this  adverse  posseasioo 
took  place. 

The  phintiff  is  entitled  to  recover  the  possession  of  the  slaves,  and  the  value 
of  their  services  until  delivered  up;  for  which  'the  jury  have  made  but  a 
reasonable  allowance,  which  is  folly  supported  by  the  testimony  of  Ross  and 
Davenport. 

The  judgpnent  of  the  district  court  is  aflirmed,  with  costs. 
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Francis  L.  Matthews  r.  George  W.  Wilson- 

A  contract  purporting  to  sell  a  alare,  in  which  the  vendor  haa  the  privilege  of  redeeming 
the  slave  upon  paying  a  certain  earn  and  intereit,  the  vendee  agreeing  to  pay  a  certain 
atipolated  hire  for  the  slave  daring  the  time,  hat  if  the  slave  is  not  redeemed,  the  vendee 
is  to  become  the  absolnte  owner  apon  paying  an  additional  sam,  will  be  regarded  as  a 
■ecnrity  for  money  lent,  and  not  as  a  sale.  Until  the  vendee  has  paid  the  additional  sum, 
he  does  not  become  the  owner  of  the  slave  and  the  vendor  may  redeem,  and  may  deduct 
the  hire  of  the  negro  from  the  amount  loaned. 

APPEAL  from  the  District  Court  of  Morehouse,  Copley ^  J.    R.  W.  Richard' 
son^  for  plaintiff.     Hunter  and  Matthews,  for  defendant.     The  judgment  of 
the  court  was  pronounced  by 

Slidell,  J.  In  the  early  part  of  the  year  1846,  the  plaintiff  and  defendant 
entered  into  a  written  contract  in  the  State  of  Arkansas.  By  that  contract, 
Matthews  purports  to  sell  to  Wilson  a  slave  upon  certain  conditions.  The  con- 
ditions are  as  follows :  **  That  the  said  Francis  L.  Matthews  shall  have  privilege 
to  redeem  said  negro  man  Adam  at  the  expiration  of  the  year  1846  or  1847,  by 
paying  the  said  George  W.  Wilson  three  hundred  dollars  with  ten  per  cent  per 
annum  on  that  sum;  and  the  said  George  W.  Wilson  shall  allow  the  sum  of 
eight  dollars  per  month  for  the  labor  of  said  negro  during  the  time  of  possession, 
clothe  him,  &c. ;  and  if  said  Matthews^onl^  fail  to  redeem  said  negro  at  the  end 
of  1846,  the  said  George  W,  Wilson  shall  pay  the  said  Matthews  a  balance  of 
two  hundred  dollars  more  and  keep  said  boy.'* 

In  the  summer  of  1646,  the  defendant  made  a  clandestine  departure  from 
Arkansas  and  came  to  Louisiana,  bringing  the  slave  with  him  Without  the  eon- 
sent  or  knowledge  of  the  plaintiff.  In  1847,  the  plaintiff  made  two  attempts  to 
come  to  a  settlement  with  defendant.  On  one  occasion  he  sent  an  agent  to  the 
defendant,  who  admitted  the  slave  belooged  to  the  plaintiff,  and  said  the  phuntiff 
might  have  him  on  paying  $830 — a  pretension  entirely  unwarranted  by  the  evi- 
dence in  the  cause.  On  another  occasion  the  plaintiff  w«nt  in  person.  A  wit- 
ness who  was  present  at  the  interview  states,  that  Matthews  told  WUson  his 
object  was  to  settle  with  him  and  get  his  negro.  He  did  not  show  him  any 
money,  but  told  him  he  had  the  money.  Wilson  said,  '*  he  had  no  settlement 
to  make,  and  did  not  want  his  money,  and  all  he  could  get  from  him  was  what 
lead  and  steel  he  could  carry  away,  and  if  he  did  not  leave  he  would  kiU  him." 
This  action  was  afterwards  brought  to  recover  the  slave.  The  plaintiff  had 
judgment  in  the  court  below,  and  the  defendant  has  appealed. 

The  intention  of  the  parties  was,  that  the  slave  should  be  a  security  for  the 
debt,  and  not  be  absolutely  conveyed  to  the  defendant.  It  also  involved  a  con- 
tract of  hiring;  and  the  intention  of  the  parties,  as  may  he  deduced  from  the 
instrument,  and  as  has  been  distinctly  proved  by  other  evidence  which  has  been 
admitted  without  objection,  was  that  the  wages  should  be  applied  to  the  interest 
and  principal  of  the  debt.  Although  there  is  some  ambiguity  as  to  the  time 
'Within  which  it  should  be  optional  for  the  plaintiff  to  redeem,  and  after  which 
the  defendant  should  have  the  right  to  take  the  slave  absolutely  by  paying  $200, 
yet  we  think  the  intention  upon  the  face  of  the  instrument  was,  to  allow  the 
pkuntiff  until  the  expuratbn  of  1847 ;  and  we  are  not  permitted  to  doubt  upon 
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Matthews  this  point,  under  the  other  eyidence  which  was  admitted  without  objectkyn* 
Wilson,  explanatory  of  the  written  agreement  and  showing  the  defendant's  own  coDstruo- 
tion  of  it.  Besides,  even  if  the  intention  was  that  Wilson  should  hare  the  right 
at  the  end  of  the  year  1846  to  take  the  slave  in  absolute  property  upon  paying 
two  hundred  dollars,  the  absolute  title  would  not  vest  except  upon  WiUon*M 
announcing  his  election  to  do  so  and  offering  payment  of  the  price.  Otherwise, 
matters  would  go  on  as  before  :  the  Interest  running  on  one  side  and  the  wages 
on  the  other.  It  is  not  proved  that  WiUon^  at  the  end  of  the  year,  annouDced 
such  election. 

The  defendant  attempts  to  resist  the  action  upon  the  ground  that  the 
made  no  formal  tender  in  the  presence  of  witnesses.  Even  if  this  was  m 
sary  to  entitle  the  plaintiff  to  redeem — upon  which  point  we  need  not  decide — 
yet  the  plaintiff  was  excused  from  making  such  tender  by  the  d6fendant*8 
refusal  to  make  any  settlement  at  all,  and  his  threatening  conduct  as  above 
stated.  See  Lynch  v.  PostUthwaiU,  7  M.  R.  218.  Fernandez  v.  SUva^  I  L. 
R.  273. 

The  wsges  largely  exceeded  the  interest ;  and  spplied  each  year  to  the  pay- 
ment of  interest  and  capital,  would,  at  the  date  of  the  judgment,  have  extin- 
guished the  debt  within  a  few  dollars.  The  district  court  should,  in  our  opinion, 
have  condemned  the  defendant  to  pay  hire  for  the  slave  from  the  date  of  the 
decree.  The  result  of  this  omission  would  be  that  the  defendant  would  have  the 
use  of  the  slave  without  remuneration  during  the  suspensive  appeal,  and  afker^ 
wards  until  a  writ  of  possession  could  be  executed. 

It  is  therefore  decreed,  that  the  judgment  of  the  district  court  be  so  amended 
as. that  the  plaintiff  recover  from  the  defendant  wages  at  the  rate  of  eight  doDars 
per  month  for  said  slave,  from  the  22d  November,  1849,  until  said  slave  be 
delivered  to  the  plaintiff,  and,  that  so  amended,  the  judgment  be  affirmed;  the 
costs  of  the  appeal  to  be  paid  by  the  defendant. 


w-^.  -K  -v^  -%■*< 


John  Bbiscoe  and  Wife  v.  W.  £.  Tarkington. 

The  emancipation  effected  by  the  marriage  of  a  miiior  does  not  qaalify  her  to  receire  the 
appointment  of  administratrix.  Daring  minority  she  cannot  bind  herself  ibr  an  amoont 
exceeding  her  income. 

APPEAL  from  the  District  Court  of  Bienville.     OlcoU^  J.     JR.  Tarver  and 
A»  LatDSon,  for  plaintiffs.     Geo,  W.  PeeUy  for  defendant.    The  judgment 
of  the  court  was  pronounced  by  ^ 

RosT,  J.  We  are  of  opinion,  that  the  minority  of  Mrs,  Tarkington  is  an 
insuperable  objection  to  her  appointment  as  administratrix.  When  the  law 
provides  that,  although  emancipated  by  marriage,  she  cannot  bind  herself  by 
promise  or  obligation  for  any  sum  exceeding  the  amount  of  one  year  of  her 
revenues,  and  that  she  can  neither  alienate,  effect,  or  mortgage  her  immovables 
or  slaves  without  the  authority  of  the  judge,  which  can  only  be  granted  with  the 
advice  of  a  family  meeting;  and  in  case  of  absolute  necessity  or  of  certain 
advantage,  how  could  she  become  a  party  to  an  administrator's  bond  for  au 
amount  far  exceeding,  not  her  income  only,  but  her  entire  fortune,  and  which, 
in  case  of  mal-administration,  may  result  in  the  forced  alienation  of  ail  the 
property.     C.  C.  374,  376. 
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It  18  therefore  orderedt  that  the  judgment  io  this  case  be  rereraed,  and  that      Batscoi 
W.  E»  Tarkington  be  appointed  administrator  of  the  enccession  of  George  M*  TARKuroToir. 
Madden  and  Sarah  (yMaley ;  the  costs  of  the  appeal  to  be  paid  by  the  appel- 
lees.   Those  of  the  district  court  to  be  paid  by  the  succession. 

P&ssTON,  J.,  dissenting.  Qeorge  M,  Madden  died  in  1837,  leaYing  an  onbjr 
heir,  Martha  A.  Madden,  She  is  not  twenty  one  yean  of  age,  but  emancipated 
by  her  marriage  with  Jokn  Briscoe* 

Her  mother  contracted  a  second  marriage  with  VF.  E.  TarldngUm,  by  whom 
she  had  three  children,  and  lately  died.  Tarkington^  thefar  tutor,  applied  for 
the  administration  not  only  of  the  succession  of  his  deceased  wife,  of  whose 
estate  his  children  inherit  three-fourths,  but  also  of  the  estate  of  George  M. 
Madden^  in  whose  estate  neither  he  nor  they  have  any  interest. 

Briscoe  and  wife  opposed  his  application,  and  claimed  the  administration, 
because  she  inherited  the  whole  estate  of  her  father  and  a  fourth  of  the  succes* 
aion  of  her  mother. 

It  is  objected,  that  she  cannot  be  appointed  administratrix,  it  being  a  cirit 
office  to  which  a  woman  cannot  be  appointed.  Code,  art.  25.  We  have  just 
decided  the  contrary  as  to  an  heir  of  the  deceased,  under  an  act  of  1840.  Bnl. 
&  Cur.  Dig.  5. 

It  is  objected,  that  the  article  1035  of  the  code  authorizes  the  appointment 
only  of  a  person  above  the  age  of  majority  an  administrator  under  the  circum- 
stances of  this  case.  In  consequence  of  her  emancipation  by  maiTiage  Mrs. 
Briscoe  is  entitled  to  the  full  administration  of  her  property,  and  to  appear  in 
court  in  all  the  necessary  proceedings.    Code,  368,  373.  «. 

An  emancipated  minor  can  be  appointed  a  mandatory.  It  is  true,  he  cannot 
be  appointed  an  executor,  but  that  is  because  the  executor  is  exempted  from 
giving  security. 

The  appointment  of  Mrs.  Briscoe  as  administratrix  has  no  other  effect  than 
to  prevent  the  administration  of  her  own  property,  which  she  had  acquired  by 
emancipation,  from  proving  prejudicial  to  creditors  and  third  persons.  New 
obligations  are  imposed  on  her  husband  to  secure  this  object;  and  they  both 
give  security  for  their  faithful  administration. 

The  administration  of  the  undivided  interest  of  TarkingtonU  children,  tem- 
porarily at  least,  is  necessarily  subject  to  the  administration  by  Briscoe  and  wife 
of  her  property ;  and  I  should  have  thought  favorably  of  the  appointment  of 
Tarkington,  as  joint  administrator  with  Briscoe  and  wife.     Code,  1035,  1036. 

But  I  do  not  think  we  ought  to  set  aside  the  appointment  made.  The  interest 
of  Mrs,  Briscoe  is  so  much  greater  than  that  of  Tarkington^s  children,  the  two 
successions  being  about  equal,  that  I  think  the  judge  exercised  a  wise  discretion 
in  confiding  the  administration  to  her  and  husband.  It  is  to  be  observed, >  more- 
over, that  Tarkington  had  been  her  co-tutor  with  her  mother,  and  had  to  ren- 
der to  her  an  account  of  &eir  administration  of  her  property. 


Norman  and  Trowsdal  v.  Ellis  and  Wright. 

The  lale  of  impTovementi  upon  the  pablic  landi,  where  the  vendor  is  in  a  tataation  to  acquire 
a  proemption  right,  is  a  good  oontideration  lor  a  promits^ry  note. 
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NoHMAii        A  PPE AL  from  the  District  Coart  of  Uoioo,  Copley,  J.    H.  Bailey^  for  pkbi- 
Sllu.       'A.  tiflff.    MeOtdre  and  Bay,  for  defendanti.    The  judgment  of  tiie  oomt  was 
proooQDced  by 

RosT,  J.  The  only  legal  question  presented  in  this  case  is,  whether  the  build- 
ings and  impTOTements  on  the  public  domain  can  be  sold,  and  constitute  a  valid 
consideration  for  a  promissory  note  given  in  payment  for  them.  The  defendants 
allege  that  they  do  not  constitute  a  valid  consideration,  and  rely  in  support  of 
that  ground  of  defence  on  the  cases  of  Jenkins  t.  Cfibsom,  3d  Ann.  203,  and 
Hollon  T.  Sappt  4th  Ann.  519.  This  defence  foiled  in  the  court  below,  and 
the  defendants  have  appealed. 

In  the  two  cases  relied  on  the  land  had  been  acqnured  foom  the  United  States 
by  other  persons,  and  the  parties  who  had  made  the  improvements  <*i»tn^<M^ 
their  value  from  the  purohasers  before  they  wero  compelled  to  surrender  the 
land.  In  those  cases  it  was  further  shown,  that  the  improvements  had  been 
made  by  persons  not  in  a  situation  to  avail  themselves  of  the  pro^mption  lai 
We  held  them  to  be  mere  trespassers,  and  that  their  condition  as  trespassers 
fixed  by  the  sale  of  the  land  to  other  persons ;  and  as  the  powers  of  Congress  in 
relation  to  the  alienation  of  the  public  domain  are  absolute,  we  considered  that 
State  laws  could  impose  no  charge  on  the  purchaser,  and  that  the  laws  giving  a 
remuneration  for  works  and  improvements  made  on  the  land  of  another,  ahould 
not  be  constrned  as  applying  to  improvements  made  on  the  public  domain. 

The  facts  of  this  ease  aro  entirely  different.  The  defendants  gave  the  note 
sued  upon  for  an  old  tavern  stand  situated  on  public  lands,  with  a  house  and 
other  buildings.  This  contract  is  primd  facie  valid,  and  it  was  incumbent  upcm 
them  to  show  the  failure  of  consideration.  It  is  not  protended  that  the  land  has 
been  entered  by  any  other  person,  or  that  the  party  who  sold  could  not  have 
acquired  it  under  the  preemption  laws.  The  contract  must,  therefore,  be 
enforced  between  the  parties ;  but,  of  course,  it  gives  no  title  to  or  privilege 
upon  the  land  independent  of  or  adverse  to  any  title  which  may  hereafter  be 
derived  from  the  United  States.     Duval  v.  Kellanh  1  R.  R.  57. 

The  judgment  is  affirmed,  with  costs. 
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NOTEniBER  and  DEGEIHBER,  tSSO. 


JUDGES  OF  THE  COURT. 

Hon.  Gbobob  Eustis,  Chief  Justice. 

Hon.  Pierre  Adolphe  Rost, 

Hon.  Thomas  Slidell,  ^   AssocicUe  Justices. 

Hon.  Isaac  T.  Preston. 


EvARiSTE  Blanc  v.  Samuel  L.  Forgat. 

Testimony  by  the  plaiotifi^s  attorney  tbat  he  presented  the  account  to  defendant  who  did 
not  object  to  the  correctness  of  the  account,  bat  stated  he  intended  to  keep  the  plaintiff 
oat  of  the  bill  as  long  as  he  ooald,  does  not  amoant  to  an  acknowledgment  of  the  correct- 
ness of  the  account. 

APPEAL  from  the  Fifth  District  Court  of  New  Orleans,  Buchanan^  J. 
Charles  DeBlanct  for  plaintiff.     W.  H,  Hunt,  for  defendaDt.    The  judg- 
ment of  the  court  was  pronounced  by 

RosT,  J.  The  defendant  has  appealed  from  a  judgment  condemning  him  to 
pay  the  plaintiff  the  balance  of  an  account  for  brick  sold  and  delivered  to  him. 

There  is  no  positive  eyideoce  to  show  the  correctness  of  the  account.  One 
witness  testifies  that  the  defendant  was  constantly  having  dealings  with  the 
plaintiff  and  always  had  an  open  account  with  him.  Another  witness  states 
that  he  was  in  defendant's  employ,  and  paid  the  plaintiff  for  him  five,  six  or  seven 
hundred  dollars :  cannot  recollect  the  precise  amount,  but  that  he  never  heard 
the  defendant  say  that  the  account  sued  upon  was  correct. 

The  attorney  of  the  plaintiff  swears  that  he  caUed  several  times  on  the  defen- 
dant for  payment  of  the  account  sued  upon,  and  that  the  defendant  did  not 
object  that  the  account  was  not  correct.  The  last  time  he  called  on  him  he 
said  that  the  plaintiff  had  treated  him  harshly,  and  that  he  intended  to  keep 
him  out  of  the  amount  of  the  bill  as  long  as  he  could. 

This  evidence,  besides  being  objectionable,  as  coming  from  the  plaintiff's 
counsel  is  not,  in  our  opinion,  satisfiictory.    The  fact  that  the  defendant  made 
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Blasc       bo  ianntl  objaclioB  to  the  catTectiieai  €€  the  aeeoaot,  caonoft  be  eoostmed  isto 
FoBCAf.      an  admnaioo  that  it  wu  eorract;  his  dechred  inteotioa  to  avafl  hiimelf  <»r  •■ 
legal  delaja  ii  iBooosiateiit  witli  such  an  adnikmien. 

It  bat  been  urged  m  mrgamcutf  that  the  pfauntiff  had  no  white  or  free  peysuna 
in  hit  brick-yard,  eseept  hit  two  tona,  who  eoold  not  be  i^itneatea  in  thit  anit, 
and  that,  under  tlie  ciremnttancea,  the  evidence  addnced  wat  the  best  whidi 
the  nature  of  the  caae  admitted  of. 

The  mlea  of  eridence  cannot  be  affected  by  the  manner  in  which  poitiea 
diooae  to  manage  their  own  affairt.  If  the  plaintiff  hat  &iled  to  preaeire  le^ 
evidence  of  his  dealings  with  the  defendant,  it  mnst  be  because  he  had  oonfidenoe 
in  hia  honeatj,  and  if  he  had  he  may  tafely  Sfipea]  to  his  oooscienoe. 

It  is  therefinre  ordered*  adjndged  and  decreed,  that  the  judgment  of  the  eomt 
below  be  reverted ;  and  that  tfiere  be  judgment,  at  in  case  of  non-suit,  in  fiivar 
of  the  defendant.  It  is  further  ordered  and  decreed,  that  the  plaintiff  pay 
in  both  courts. 


Bbrnard  Conant,  Tutor  of  Mary,  a  negro  woman  o.  William 

GuBSNARD  and  Wife. 

Since  the  set  of  die  30th  of  May,  1846,  a  tlare  carried  by  her  master  to  a  five  State 
Bpon  letufuiug  to  Loaiaiana  caimot  daim  bar  freedonaon  aoooont  of  having  been  canied 
to  aacfa  free  State. 

APPEAL  from  the  Fnrst  District  Court  of  New  Orieans,  Larue^  J.  /.  C 
Datidj  for  plaintiff.  H.  Rimy,  for  defendant.  The  judgment  of  the  court 
was  pronounced  by 

EusTis,  C.  J.  The  i^ntiff  was  the  slave  of  JH r#.  Cruesnard-  On  ihe  20th  of 
May,  1847,  she  sailed  from  this  port  for  France,  taking  with  her  the  plaintiff  as 
her  domestic  serrant.  She  sent  the  plaintiff  back  to  Louisisna.  The  present 
suit  is  for  the  freedom  of  the  plaintiff,  on  the  ground  of  her  having  acquired  it 
by  her  stay  in  France,  where  slavery  does  not  exist.  There  was  judgment  for 
the  defendant,  and  the  plaintiff  has  appealed. 

The  plaintiff  was  taken  to  France  for  the  purpose  of  her  services  in  attending 
on  her  mistress,  who  was  in  ill  health.  She  remained  there  during  three  months; 
and  we  are  satisBed  that  the  defendant  in  sending  her  back  only  carried  out 
her  original  intention  previous  to  her  departure.  But  this  is  not  material.  By 
the  act  of  1846,  it  is  provided  that  no  slave  shall  be  entitled  to  his  or  her  free- 
dom, under  the  pretence  that  he  or  she  has  been,  with  or  without  the  consent  of 
his  or  her  owner,  in  a  country  where  slavery  does  not  exist,  or  in  any  oi  the 
States  where  slavery  is  prohibited. 

Whatever  may  have  been  the  rights  of  slaves  acquired  by  the  foct  of  going, 
with  the  consent  of  their  masters,  to  countries  where  slavery  did  not  exist,  under 
the  jurisprudence  of  this  State  previous  to  that  statute  we  have  already  deter- 
mined its  provisions  to  be  imperative  in  all  cases  occurring  since  its  passage. 
Eugenie  v.  Prevail  2d  Ann.  181.  The  statute  merely  enacts  and  establishes  as 
law  the  rule  laid  down  by  Lord  Stowell,  in  the  case  of  the  slave  Graee^  deter- 
mined in  the  High  Court  of  Admiralty  of  England.  2d  HaMard*s  Adm.  Rep. 
94.    This  rule  he  deduces  from  general  principles,  and  a  refrow  of  all  the 
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that  bad  occurred  in  England  previous  to  his  decision.    There  can  be  no  qnes*       Cohakt 
tion  as  to  the  legislative  power  to  regulate  the  condition  of  this  class  of  persons     gumkard. 
within  its  jurisdiction,  and  to  prescribe  in  what  form  and  by  what  facts  such 
condition  shall  be  changed.    Mary^  f.  w.  c,  v.  X>.  L.  Broum^  ante  p.  269. 
Hinds  V.  BrazeaU,  2  Howard's  Miss.  Rep.  837.     Viek  v.  McDanielf  3  How- 
ard's Miss.  Rep.  337. 
The  judgment  of  the  district  coutt  is  therefore  affirmed,  with  costs. 


John   O.  Woodruff  v.  Columbus  Insurance  Company.  _ 

Where  an  Inaorance  Company  feeki  to  avoid  liability  far  a  loss,  upon  the  gronnd  that  tiie        1^06    149 

lost  merchandise  was  included  in  the  policy  by  mistakei  the  mistake  nnist  be  made  oat  by 

tiie  clearest  evidence. 
Where  an  Insurance  Company  accepts  a  risk,  by  merely  writings  on  the  application  "  Taken 

at  three  per  cent  premium,"  the  company  will  be  held  to  the  same  liability  is  if  a  formal 

policy  had  been  executed.  ' 

APPEAL  from  the  Fourth  District  Court  of  New  Orleans.  Straiohridget  J. 
E,  A  Bradford  and  C  M,  Emerson^  for  plaintiffs.  L.  Hunton  for  defen- 
dant. Maybin,  for  Memphis  Insurance  Company.  The  judgment  of  the  court 
was  pronounced  by 

Slidell,  J.    On  the  9th  of  March,  1849,  the  defendants,  by  their  New 
Orleans  agent,  executed  in  favor  of  the  plaintiffs,  or  whom  it  might  concern,  a 
policy  '^  on  wheat  and  lard,  shipped  on  board  of  the  steamboat  Duke  of  Orleans, 
and  barge  to  be  towed  by  said  steamer,  at  and  from  St.  Louis,  Missouri,  to  New 
Orleans,  as  interest  may  appear.'^     Subsequently,  on  the  same  day,  the  defen- 
dants, by  the  same  agent,  executed  another  policy  in  favor  of  the  plaintiffs, 
marked  D  f  24  **  declared  to  be  on  all  merchandise,  flour,  pork,  or  other  produce, 
shipped  to  the  address  of  the  assured,  upon  good  steamboats,  6cc4,  from  ports  or 
places  as  above  specified,  excepting  only  such  shipments  or  consignments  as  the 
assured  may  be  directed  at  or  before  the  time  of  the  shipments  not  to  insure. 
&e.     **  Monthly  returns  to  be  made  out  and  tendered  of  all  expired  risks. 
The  policy  also  contains  the  words  **  lost  or  not  lost."     At  foot  of  this  policy 
was  written  the  following  further  agreement  by  the  company's  agent.     **  I  will 
cover  under  your  policy,  D  f  24,  in  this  office,  merchandise  or  produce  shipped 
at  and  from  St.  Louis,  Missouri,  to  this  port,  on  good  barges  in  tow  of  steam- 
boats to  your  address,  to  the  amount  of  $5000,  at  the  rate  of  three  per  cent  on 
the  valuation ;  and  property  shipped  on 'board  of  the  said  steamers  having  barges 
in  tow  will  be  covered  under  the  conditions  of  said  policy,  provided  it  does  not 
exceed  in  value  the  sum  of  $10,000.  at  the  rate  of  i  per  cent.*' 

This  action  is  brought  for  the  recovery  of  the  value  of  flour  and  com,  shipped 
per  barge  George  Washington,  and  lost  at  the  same  time  with  the  wheat  and 
lard  insured  by  the  policy  first  mentioned. 

The  defence  mainly  urged  is  that  the  defendants  did  not  intend  to  insure  the 
flour  and  corn,  and  that  if  the  policy,  by  its  language,  covered  those  articles,  it 
was  through  mistake,  and  the  defendants  are  not  equitably  bound  to  make  good 
the  loss.  It  is  said  by  the  defendants  that  a  couit  of  equity  may  correct  a 
mistake  in  a  policy.  If  this  be  conceded  as  the  true  doctrine,  and  as  applicable 
to  contracts  made  in  this  State,  still  it  should  unquestionably  be  acted  upon  with 

88 
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WooDKurr    great  cantion.     As  was  said  by  Mr.  Justice  Story,  the  aid  of  a  conrt  of  equity 
CoLUMBirs  '  should  be  withheld  when  the  mistake  is  not  made  out  by  the  clearest  evidence, 

IN8URAICCX.  vaccording  to  the  nnderstanding  of  both  parties,  and  upon  testimony  entirely  exact 
and  satisfactory,  Mr.  Arnoald,  in  his  Treatise  on  Insanince,  remarks  that 
there  is  only  one  wett  authenticated  instance  in  which  a  eourt  of  eqaity  in 
England  has  actually  exercised  the  power. 

It  is  obTtons  tjiat  the  first  policy  was  directed  to  specific  articles,  **  wheat  and 
lard,"  and  afforded  the  plaintiffs  no  protection  for  any  other  merchandise  coming 
to  their  address.    It  is  equally  obvious  that  the  terms  of  the  second  policy 
amply  cover  the  other  merchandise,  **  com  and  flour,"  which  came  consigned 
to  the  plaintiffs  by  the  same  barge  in  which  the  wheat  and  lard  were  shipped. 
The  language  is  plain,  and  entirely  free  from  obscurity ;  and  the  defendaots 
certainly  cannot  escspe  from  responsibility  under  it  for  the  shipment  in  questno, 
without  clearly  showing  the.  alleged  mistake.     In  this,  we  think  with  the  judge 
below,  they  have  failed.     The  agent  of  the  defendants,  who  was  examined  as  a 
witness,  does  not  assert  that  words  of  exclusion  were  intended  to  be  inserted  in 
the  policy,  which  would  have  shut  out  shipments  by  the  barge  in  tow  of  the 
Duke  of  Orleans  ;  nor  does  he  even  assert  that  in  conversations  with  the  assured 
such  an  exclusion  was  spoken  of,  or  that  he  intimated  to  them  his  nnwillingoess 
to  take  a  larger  risk  by  the  same  barge  than  the  wheat  and  lard  consigned  to  the 
plaintiffs,  and  certain  other  shipments  to  other  customers,  which  it  seems  were 
covered  by  policies  issued  by  the  defendants.     At  the  trial,  an  admission  was 
made  by  the  plaintiffs  in  a  statement  of  facts  agreed  to  by  both  parties ;   upon 
which  much  stress  is  laid  by  the  defendants."   Taking  the  admission  as  a  whole, 
we  understand  it  to  be  an  acknowledgment  by  the  plaintiffs  that  they  were  not 
aware,  at  the  time  of  effecting  insurance,  that  other  merchandise  besides  the 
lard  and  wheat  would  be  shipped  to  them  by  the  same  barge,  and  did  not  expect 
such  additional  shipment  by  that  conveyance ;  but  there  is  no  evidence  to  show 
that  they  made  any  declaration  to  that  effect  to  the  defendants,  or  intended  to 
exclude  from  the  policy  any  such  further  shipments,  should  they  have  been 
made.     Looking  at  the  instructions  of  their  correspondent^  received  before  the 
policy  in  question  was  effected,   it  was  natural  and  proper  that  they  should 
provide  generally  for  all  shipments  by  barges,  as  was  done  by  the  terms  of  the 
policy  in  question.     If  the  case  were  reversed,  and  the  com  and  flour  had 
arrived  in  safety,  we  do  not  see  how  the  plaintiffs  could  have  resisted  an  action 
for  the  premium. 

It  appears  Uiat  the  advice  of  the  shipment  of  the  flour  and  corn,  and  order  to 
enter  it  upon  the  open  policy,  reached  the  plaintifis  on  the  same  day  with  the 
intelligence  of  the  loss,  being  two  days  after  the  insurance  was  effected.  It  is 
not  shown  which  reached  them  first;  but  that  does  not  aflfect  the  plaintiflTs  right 
to  recover  under  the  policy.  After  the  shipment,  and  before  the  news  of  the 
toss,  they  had  eflected  insurance,  **Iost  or  not  lost."  The  object  of  the  poficy 
was  to  keep  the  plaintiffs  covered  for  unknown  as  well  as  known  shipments. 
As  was  remarked  by  the  judge  below,  the  mass  of  commerce  on  the  Mississippi 
is  carried  on  by  steamboats  which  out-travel  the  mail,  and  the  advice  of  a 
shipment  often  arrives  with  the  goods  themselves. 

The  Columbus  Insurance  Company  called  the  Memphis  Insurance  Company 
in  warranty,  and  obtained  against  that  company  in  the  court  below  a  judgment 
for  half  of  the  loss.  The  Memphis  Insurance  Company  were  re-insurers  of 
part  of  the  risk  upon  the  wheat  and  lard,  and  subsequently  became  re-insurers 
of  part  of  the  risk  taken  by  the  Columbus  Insurance  Company  by  the  policy 
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Columbus 

Insurawck. 

Comply. 


D  f  24.    This  coDtaract  for  re-iasurance  wu  made  oo  the  day  before  newa  of   Woooau rr 

the  loss,  ID  the  form  of  an  application  and  acceptance,  as  follows :  **  To  the  agency 

of  the  Memphis  Insurance  Company  :  Re-insurance  is  wanted  in  the  sum  of 

$2500,  on  merchandise  or  produce  shipped  on  board  of  good  bai^ges  in  tow  of 

steamboats,  at  and  from  St.  Louis  to  this  port,  —  this  sum  being  one-half  the 

amount  covered  by  this  office  under  open  policy  D  f  24.  ( Signed,)  C.  C.  Snetheit, 

Agent  Columbus  Insurance  Company,  applicant."    At  foot  of  this,  the  agent 

of  the  Memphis  office  wrote,  **  Taken  at  three  per  cent  premium,  W.  J. 

Frie&son,  agent."    No  policy  was  taken  out.    This  was  a  loose  way  of  doing 

business.    But  the   Memphis  Company  cannot  be  permitted  to  derive  any 

benefit  from  that  looseness.     As  they  chose  to  make  a  contract  in  this  way,  we 

must  hold  them  bound  as  fully  as  though  they  had  executed  a  formal  policy  of 

re-insurance.     If  thajt  had  been  done,  it  would  have  contained  a  recitation  of  the 

risks  covered  by  the  policy  D  f  24  ;  and  as  it  was  not  done,  we  must  give  the 

application  which  refers  to  that  policy  and  its  acceptance  a  like  effect. 

We  see  no  reason  to  disturb  the  judgment  in  warranty  rendered  against  the 
Memphis  Company.  If  the  witness,  Friersan^  hod  been  permitted  to  testify  as 
to  a  verbal  understanding  between  himself  and  Snethen^  that  the  re-insurance 
was  not  to  cover  further  merchandise  by  the  barge  towed  by  the  Duke  of 
Orleans,  and  had  so  testified,  his  testimony  would  have  conflicted  with  the 
testimony  of  Sneihen,  the  agent  of  the  Columbus  Insurance  Company,  and  other 
evidence  in  the  cause,  and  no  case  of  mistake  would  have  been  made  out,  under 
the  rule  already  noticed.  The  Memphis  Company  had  immediate  notice  of  the 
loss ;  and  we  find  nothing  in  the  subsequent  conduct  of  the  Columbus  Company 
which  discharged  their  liability  as  re- insurers. 

It  is  said  the  district  judge  should  have  allowed  to  the  Memphis  Company  the 
premium  at  the  rate  stated  in  the  application.  This  was  not  asked  in  the  answer, 
and  does  not  appear  to  have  been  brought  to  the  notice  of  the  court  bek>w. 
We  do  not  think  that  the  re-insurers  have  a  right  to  an  amendment  here  in 
their  favor  to  that  effect.  Their  claim  for  premium  is  not  in  our  opinion  barred 
by  the  judgment. 

Judgment  affirmed,  with  costs. 


Julia  Arbuckle,  f.  w.  c,  v.  Bouny  et  al. 

An  action  will  lie  by  a  free  peraen  against  one  who  claimed  that  person  aa  a  ilave,  for 
damages  incarred  daring  the  pendency  of  the  aait  for  freedom ;  and  an  admiaiion  that  the 
defendant  had  acted  in  good  faith,  is  no  defence  against  an  action  for  damages  incarred 
sabseqaent  to  tiie  institation  of  the  salt  for  freedom 

APPEAL  from  the  Fifth  District  Court  of  New  Orleans,  Buchanan,  J.    /.  C 
David,  for  plaintiff.    Moise  and  Randolph^  for  defendants.    The  judgment 
of  the  court  was  pronounced  by 

EusTis,  C.  J.  By  a  judgment  of  this  court  of  date  the  14th  of  May,  1849, 
affirming  that  of  the  district  court,  the  plaintiff  was  adjudged  to  be  a  free  person. 
Talbot  had  sold,  the  plaintiff  as  a  slave  to  the  co-defendant,  Mrs.  Bonny,  previous 
to  the  suit  for  freedom.  The  present  suit  appears  to  be  for  personal  injury  from 
▼iolence  and  damages  for  loss  of  time  in  her  imprisonment  during  the  pending  of 
the  suit,  bat  not  for  anything  done  previous  to  its  institution. 
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AmBucnjt        On  the  trm],  the  pkintiff't  coansel  ttdmitted  that  Talbot  had  parehased  her  as 

BouKT.       '  *^^^  >°  ff^  ^^'  *  "^^  ^  th®  inatance  of  the  defendant's  coansel,  the  diatrici 

jvdge  diamisaed  the  plaintiflPa  anit,   on  the  ground  that  under  the  plaintiflr'a 

admiaaion  of  TalhoCs  good  faith  in  hia  pnrchaae,  the  preaent  action  eonld  not  be 

BMuntained.    The  plaintiff  haa  appealed. 

The  action  ia  baaed  on  the  reaponaibilityof  the  defendanta  after  the  matitntioa 
of  the  anit,  and  ezdnding  that  aubaequent  to  the  sale  from  TeUbol  and  preiiona 
%o  ita  inatitntion.  Conceding  that  the  defendanta'  non>liability  under  the  admia- 
aioo  continued  until  he  had  notice  of  the  plaintiff's  claima  on  the  inatitutHNi  of 
the  auit,  it  by  no  meana  followa  that  after  that  event  the  exemption  still  con- 
tinued until  the  termination  of  the  auit.  This  period  is  not  necesaarilf 
embraced  in  the  admiaaion. 

The  learned  judge  waa  under  the  impression  that,  by  the  decision  in  the  eaae 
of  Phillis  ▼.  Gtistinj  9  L.  R.  209,  the  good  faith  of  the  purchaser  being  admitted, 
the  action  in  thia  case  necessarily  fiuled.  It  was  held  in  that  case,  that  damages 
would  not  be  awarded  against  an  innocent  purchaser  of  a  colored  peraon  as  a 
akre,  on  the  aubaequent  recoTery  of  her  freedom.  But  in  that  case,  at  the 
inatittttion  of  the  suit  the  phintiff  who  sued  for  her  freedom  at  her  instance,  had 
been  taken  from  the  poaaeaaion  of  the  defendants,  so  that  the  question  of  damagea 
refaued  to  those  incurred  previously  to  the  institution  of  the  suit.  We  have  in 
three  caaea  allowed  a  compenaation  in  the  way  of  damages  to  persons  who  bafe 
eatabliahed  their  right  to  freedom  against  those  depriving  them  of  it,  dating  from 
*  die  pendency  of  the  suit.  Eugenie  Smith  ▼.  PrevaU  2d  Ann.  180.  Arsene  r. 
Pignigyyn  lb.  620.     Cohy  v.  Cook^  3d  Ann.  439. 

It  is  «ibvious  that  the  admission  of  the  pfauntiff'a  counsel  afforded  no  ground 
for  the  diamissal  of  the  plaintifTs  suit ;  and  that  the  plaintiff'a  petition,  though 
very  inartificially  drawn,  ia  not  without  a  cauae  of  action. 

The  judgment  of  the  district  court  ia  dierefbre  reversed,  and  the  caae  remanded 
§»  trial  on  the  iaauea  joined ;  the  defendants  paying  the  costs  of  thia  appeaL 


A.  Prudhommb  et  aL  r.  Henry  &  Laurans. 


As  a  frenaral  rale*  tbe  right  of  a  pwtaer  to  bind  tbe  fim  by  new  oontracts  oeuea  with  the 
diMolQtiao  of  tbe  puteenhip ;  bvt  where  a  fiqeidatiiig  partner  hM  bonoired  mooef  to 
pej  the  4ebia  of  the  fira,  the  pertaefahip  ia  liable  so  bur  as  the  evideace  ibowa  tbenoiiey 
fv  the  beoefit  of  the  fina. 


APPEAL  firom  the  Second  Piatrict  Court  of  New  Orieana,  Xeo,  J.     Lewis 
and  Bermtuiez*  for  plaintifla.     G.  LeGardeur^  for  defendanta.     The  judg- 
ment of  the  court  waa  pronounced  by 

SuDsu.,  J.  J".  Henry  and  W.  Lentrans  were  aaaociated  aa  oommerctri 
partnera,  under  the  firm  of  Henry  9f  Lamrans,  A  diaaolntion  took  place ;  Henry 
waa  charged  with  the  fiquidation  of  die  partnenhip,  and  Laurans  went  abroad. 
Hen  n/  borrowed  money  from  time  to  time  from  the  house  of  Henry ^  Prudkommt 
^  C^  (of  whidi  he  was  a  member)  after  the  diaaolntion  of  the  partnership  of 
Htnnf  4"  Lanrans^  and  in  ita  name.  Ttie  lenders  were  fully  aware  of  the  dia> 
eolation.  Henry  had  no  powers  from  J^aroiit  except  such  aa  pertained  to  hia 
appointaaent  aa  Bqnidater.    The  qnealieo  ia,  whether  Zatcrmu  ia  liable  to  reim- 
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bane  to  Henrys  Prudhamme  Sf  Co,  a  bakoce  of  acconot  arising  from  monies  Prvoroiimk 
thus  advanced.  Hbkrt. 

It  may  be  assumed,  as  a  general  rule,  that  upon  the  dissolution  of  a  commer- 
cial partnership,  its  members  can  no  longer  bind  the  partnership  by  new  con- 
tracts, and  that  the  partnership  is  considered  as  continuing  for  the  sole  purpose 
of  settling  its  affairs  and  winding  up  the  concern.  When  one  of  the  partners  is 
charged  by  the  others  with  the  liquidation,  they  are  to  be  considered  as  clothing 
him  with  power  to  collect  the  assets,  pay  the  debts,  and  finally  settle  the  partner- 
ship affairs,  and  with  such  incidental  powers  only  as  are  clearly  necessary  for  the 
attainment  of  that  purpose.  When,  therefore,  a  liquidating  partner  attempts  to 
bind  the  partnership  by  a  new  contract,  it  cannot  be  considered  as,  per  se*  binding 
upon  the  other  partners.  But  when  it  is  shown  that  the  new  contract  was 
entered  into  by  the  liquidating  partner  in  good  faith,  under  circumstances  of 
necessity,  or  of  manifest  expediency  for  the  interest  of  the  firm,  and  upon  its 
credit,  and  has  actually  inured  to  its  benefit,  in  suish  case  it  is  just  that  the 
partners  should  be  held,  if  not  as  under  a  contract,  at  least  under  that  equita- 
ble rule  which  forbids  one  man  to  enrich  himself  at  the  expense  of  another. 
This  qualification  of  the  general  doctrine  is  distinctly  recognized  by  one  of  the 
authors  upon  whom  the  counsel  for  the  defendant  relies.  After  treating  of 
the  limited  character  of  the  liquidating  agency,  and  his  inability  to  bind  the 
partnership  by  new  contracts,  Mr.  Troplong  justly  observes:  Cependant  si  la 
liquidation  avait  profit^  du  traits  fait  avec  le  iiquidateurs,  les  associ^s  en  seraient 

*  —  _ 

tonus  jusqu*4  concurrence  du  profit  qu'elle  en  aurait  retire.  Contrat  de  Soci6t6, 
No.  1054.  The  principle  was  fully  recognized  by  the  Supreme  Court  of  Penn- 
sylvania, in  the  case  of  the  estate  of  Davis  L.  Desaugite,  5  Wharton,  5S9. 
That  court  remarked,  that  cases  may  be  readily  supposed  where  the  exercise  of 
such  an  authority  (borrowing  money  to  pay  debts)  may  be  highly  expedient, 
nay,  absolutely  necessary,  for  the  preservation  of  the  right  of  the  creditors,  and 
of  the  partners  themselves,  as  when  money  is  borrowed  to  relieve  the  estate 
fram  the  pressing  demands  of  a  creditor  who  may  urge  the  sale  of  the  assets, 
to  the  injury  or  the  absolute  destruction  of  the  estate.  We  think  also  the  prin- 
ciple is  sanctioned  by  the  spirit  of  the  just  and  liberal  provisions  of  our  own  code 
on  the  subject  of  quasi-contracts ;  especially  the  article  which  declares  that  equity 
obliges  the  proprietor  whose  business  has  been  well  managed,  (bien  adrainis- 
tree,)  to  comply  with  the  engagements  contracted  by  the  manager  (gerant)  in 
his  name ;  to  indemnify  the  manager  in  all  the  personal  engagements  he  has 
<M>ntractod,  and  to  reimburse  him  all  useful  and  necessary  expenditures. 

But,  when  we  come  to  apply  the  principle  to  the  case  before  us,  we  find 
a  diflficulty  in  sustaining  the  action  in  consequence  of  the  meagreness  of  the 
evidence.  Only  one  witness  deposes  as  to  the  application  of  the  borrowed  money 
to  the  payment  of  the  debts  of  the  firm.  His  language  is  loose  and  inaccurate. 
•*  Most  of  the  sums  charged  in  the  books  of  f .  Henry,  Prudhomme  Sf  Co,  were 
applied  to  the  payment  of  debts  due  by  the  late  firm  of  Henry  S^  LauranaJ*^ 
**  The  debts  of  Henry  Sf  Laurans  were  very  much  diminished  from  the  amount 
obtained  on  loan  from  the  house  of  Henry,  Prudhomme  4'  Co.**  It  should  have 
been  shown,  with  precision,  what  amount  of  debts  was  extinguished  by  monies 
ao  borrowed.  It  is  no  answer  to  this  objection  to  say,  that  the  testimony  may 
be  considered  as  satisfactorily  showing  that  the  moneys  were  advanced  to  Henry 
for  that  purpose.  It  is  not  upon  the  advance  to  the  liquidating  partner,  but  upon 
the  actual  application  of  the  advance  by  him  to  the  debts  of  the  firm  that  the 
equitable  claim  of  the  plaintiffs  must  rest.    It  is  proper  also  to  add,  that  the 


702  SUPREME  COURT  OF  LOUISIANA, 

pRUDBOMMi  testimony  is  loose  as  to  the  necessity  or  expediency  of  affecting  bens.    We  are 
Hkhht.       oot  informed  as  to  the  nature  and  amoaot  of  the  assets  entrusted  to  the  liqui* 
dating  partner,  or  the  extent  and  nature  of  the  partnership  liabibties. 

It  is  therefore  ordered,  adjudged  and  decreed,  that  the  judgment  of  the  court 
below  be  reversed,  and  that  the  cause  be  remanded  for  a  new  trial  according  to 
law  ;  the  plaintiffs  paying  the  costs  of  the  appeal. 


5    7CB 
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L.  P.  Maxwell  v.  Mallard  &  Armistead  et  aL 

A  plaintiff  may  aeixe  on  execntion  property  which  hi«  debtor  baa  traniferred  by  a  aunnlated 

aale. 
Where  an  execntion  which  his  been  iaiued  in  a  caae  entided  to  preference  ia  ei^jomed, 

the  preference  mnat  be  extended  to  the  injanction  case. 
Where  the  jadgment  enjoined  bears  five  per  cent  interest,  only  three  per  cent  additkmal 

interest  should  be  allowed  upon  the  dissolation  of  the  injanction. 

APP£AL  from  the  Fourth  District  Court  of  New  Orleans,  StraviMdge^  J. 
T.  /.  Durante  for  plaintiff.    P,  E,  Bonfordi  for  defendants.    The  judg- 
roent  of  the  court  was  pronounced  by 

RosT,  J.  The  plaintiff  has  enjoined  the  sale  of  certain  slares  seised  in  execn- 
tion  as  the  property  of  Abraham  A,  Oreen^  on  the  ground  that  on  the  20th 
March,  1845,  those  slaves  had  already  been  sold  under  execution  as  the  pro- 
perty of  Green,  and  purchased  by  L.  N.  Baldwin,  who  sold  and  delivered  them 
to  the  plaintiff  on  the  30th  September  of  that  year. 

The  answer  is  that  the  titles  under  which  the  plaintiff  pretends  to  daim 
are  simulated ;  that  the  slaves  have  ever  remained  in  the  possession  of  Green^ 
and  wore  still  his  property  at  the  time  of  the  seizure  in  this  case.  The  district 
judge  maintained  this  defence  ;  and  dissolved  the  injunction,  wit^  ten  per  oent 
interest  and  twenty  per  cent  damages  on  the  amount  enjoined.  The  plaintiff 
has  appealed. 

The  view  taken  by  the  district  judge  is  fully  sustained  by  the  evidence.  The 
judicial  sale  by  which  Baldtoin  acquired  the  slaves  was  avowedly  simulated. 
Whatever  was  paid  under  that  sale  was  paid  by  Green,  and  the  slaves  remained, 
as  they  were  before,  under  his  exclusive  control.  In  September,  1846,  he 
wrote  to  Baldwin  that  be  had  concluded  to  sell  the  slaves  to  Maxioell,  the  plain- 
tiff, instead  of  his  mother,  and  directed  him  to  give  the  said  Maxwell  a  title  for 
and  in  consideration  of  the  sum  of  eight  hundred  and  fifty  dollars.  He  goes  on 
to  say,  that  on  account  of  his  embaiTassments  he  is  not  in  a  condition  to  retain 
such  property,  and  will  do  so  no  longer.  ^*  I  inform  you  of  this,  judge,**  says 
the  letter,  **  trusting  to  your  discretion,  deeming  it  due  to  you,  and  requesting  it 
kept  to  yourself." 

Agreeably  to  these  instructions,  Baldmn  made  a  paper  title  of  the  slaves  to 
Maxwell  for  $650,  but  no  money  was  ever  paid  to  him,  nor  is  the  possession  of 
the  slaves  satisfactorily  shown  to  have  changed  after  this  sale ;  on  the  contrary, 
the  veiy  last  acts  of  possession  shown  in  relation  to  them  were  done  by  Greem 
and  his  agent,  Oliver, 

An  attempt  has  been  made  to  prove  that  the  price  was  to  have  gone  in  part 
payment  of  a  sum  of  money  due  Maxwell  by  a  commercial  firm,  of  which  Greem 
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Witt  a  partner ;  and  the  witDBBs,  Baldwin^  has  te8ti6ed  under  a  release,  that  in 
May,  1848,  nearly  three  years  after  the  sale,  he  advised  Maxwell  to  record  his 
title,  and  told  him  at  the  same  time  that  he  onght  to  credit  the  firm  of  Grten^  Mc» 
Dougal  4r  CO'  for  the  snm  of  $1000,  instead  of  $850  stipulated  in  the  deed  of 
sale ;  and  that  Maxwell  promised  to  do  so. 

This  evidence  shows  conclusively  that  there  was  no  price  agreed  upon,  and 
that  the  sale  was  not  a  serious  contract.  The  credit  which  Maxtoell  agreed  to 
give  was  never  given ;  and  when,  subsequently,  the  firm  of  Green,  McDougal  Sf 
Co,  fiiiled.  Maxwell  was  placed  on  the  schedule  as  a  creditor  for  the  whole 
amount  stated  to  be  due  him,  without  reference  to  the  slaves  conveyed  to  him 
by  Baldwin, 

We  are  satified  that  the  plaintiff  has  no  title  which  can  arrest  the  seizure  of 
the  defendants. 

We  are  not  prepared  to  say  that  the  court  erred  in  deciding  that,  under  the 
12th  section  of  the  act  of  1846,  this  case  was  entitled  to  be  tried  by  preference. 
The  executions  enjoined  were  issued  in  commercial  cases,  and  the  preference 
given  to  that  class  of  cases  to  be  effectual  must  be  extended  to  the  actions  arising 
from  them. 

Under  the  authority  of  the  case  of  Millet  v.  Henry,  2d  Ann.  146,  and  Dwight 
v.  Richard,  4th  Ann.  240,  the  plaintiff  is  entitled  to  relief,  as  to  the  allowance 
of  interest  at  the  rate  of  ten  per  cent.  The  judgment  enjoined  bears  five  per 
cent  interest,  and  only  three  per  cent  more  should  have  been  allowed.  We 
cannot  say  that  the  judge  did  not  exercise  a  sound  discretion  in  assessing  the 
damages  as  he  did. 

It  is  therefore  ordered,  adjudged  and  decreed,  that  the  judgment  of  the  court 
below  be  amended,  so  as  to  reduce  the  interest  allowed  on  the  dissolution  of  the 
injunction  to  three  per  cent.  It  is  further  ordered  and  decreed,  that  the  judg- 
ment as  amended  be  aflSrmed ;  the  plaintiff  paying  the  costs  of  the  district  court; 
those  of  the  appeal  to  be  paid  by  the  defendants  and  appellees. 
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R.  Carmanty  and  Wife  v.  Mexican  Gulp  Railway  Company. 


Railroad  compasiet  are  responiible  for  injaries  inflicted  apon  pasflengere  in  conaeqaence  of 
the  negligence,  imprudence  and  want  of  skill  of  peraoni  in  the  service  of  those  companies ; 
and  the  injary  having  occurred,  it  is  not  necessary  that  the  party  who  sues  for  damages 
should  allege  the  particular  cause  of  the  aocidenL 

APPKAL  from  the  Fifth  District  Court  of  New  Orleans.  Buchanan,  J'. 
W,  S,  Upton,  for  plaintiffs,  made  the  following  points :  That  the  law  of 
this  case  is  to  be  found  in  13  Peter*s  U.  S.  Rep.  181,  Stokes  v.  Saltonstall,  The 
facts  presented  by  the  record  make  known  great  negligence  on  the  part  of  the 
defendants.  Those  facts  were  passed  upon  by  the  jury,  and  their  verdict 
should  not  be  disturbed. 

Janin  and  Taylor,  for  the  defendants,  contended:  The  defendants  have 
proved  :  Ist,  that  there  was  a  competent  and  careful  engineer  in  charge  of  the 
locomotive;  2d,  that  there  was  no  defect  in  the  ctir  in  which  the  injury  was  sus- 
tained, the  axles  being  unbroken  notwithstanding  the  severity  of  the  shocks;  3d, 
that  there  was  no  derangement  or  imperfection  of  the  rails;  and,  4th,  that  the 
only  wood  at  the  point  on  the  road  where  the  accident  occurred,  was  wood  of 
which  the  defendants  liad  had  charge  of  as  freight,  and  that  the  same  was  depo- 
sited so  as  not  to  aff*ect  the  passage  of  the  cars  upon  the  road.     This,  certainly, 
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Cabm iffTT     WHS  snfficieot  to  rebut  the  presamptioD  recognized  by  the  Soprerae  Court  of 
V'  the  United  Statefl  in  the  cnae  referred  to,  and  make  it  necessary  for  the  pUhitifiii 

AA^LRiMD^^'  to  establish  the  &alt  of  the  defendnnts  by  positive  proof.     This  was  not  duoe. 

CoMPANr.  I'  is  ^^^  easy,  from  the  facts  shown  in  the  record,  to  determine,  with  any 
certainty,  what  occasioned  the  accident.  It  not  unfreqaently  happens  thit 
cars  on  railroads  run  off  the  track  without  its  being  possible  to  ascertain  the 
cause.  The  smallest  substances  are  known  to  be  at  time  sufficient  to  produce 
such  an  effect ;  and  it  is  probable,  that  in  some  instances  the  passing  of  animals  may 
have  caused  the  deposite  of  such  substances.  It  is,  however,  probable,  that  the 
accident  in  the  present  case  was  caused  by  a  stick  of  wood  upon  the  tract,  m* 
very  near  it.  Let  us  suppose  for  a  moment  that  such  was  the  fact.  Then,  it 
seems  clear,  that  this  cannot  be  attributed  to  the  defendants.  The  wood  had 
been  brought  down  by  them  as  freight.  It  was  deposited  in  such  a  raanner  as 
not  to  interfere  in  the  least  with  the  railroad.  Two  trains  of  cars  passed  after 
the  wood  was  so  deposited,  without  interruption  or  accident.  After  the  wood 
was  deposited  by  the  defendant,  it  was  disturbed  by  the  negroes  of  the  owner 
of  it«  who  were  engaged  in  hauling  it  away.  They  were  so  engaged  at  the  time 
the  second  train  of  cars  passed.  If  it  be  true,  that  a  stick  of  this  wood  occa- 
sioned the  mischief,  by  whom  was  it  placed  in  such  a  position  as  to  cause  it  ? 
Not  by  the  defendants  most  certainly ;  but  by  the  negroes  of  Proctor.  Under 
the  facts,  then,  no  recovery  can  be  had  against  the  defendants,  unless  they  are 
to  be  held  responsible  for  the  nets,  not  of  their  own  agents  only,  but  of  all  other 
persons  along  the  railroad.  However,  a  jury  may  be  inclined  to  act  upon  such 
a  principle  when  their  sympathies  are  excited,  it  is  hardly  probable  that  a  court 
will  recognize  it  as  having  any  foundation  in  law  or  in  equity. 

But  if  this  is  a  case  in  which  any  responsibilty  attaches  to  the  defendants, 
ihe  damage  awarded  to  the  plaintiffs  are  excessive.  In  the  Mio  case  and  in 
that  of  Stokes  v.  SaltonstalL  there  was  gross  misconduct :  and  ▼indjctire 
damages  were  properly  due.  Here,  there  was  nothing  of  the  kind.  If  the  plain- 
tiffs are  entitled  to  recover  at  all,  it  is  only  a  fiiir  compensation  for  the  pecuniary 
loss  they  have  suffered.  They  can  justly  pretend  to  nothing  more.  The 
damages,  however,  which  have  been  awarded  them  are  so  eztraTagant  that  they 
must  be  looked  on  as  a  penalty  inflicted  on  the  defendants,  rather  than  a  com- 
pensation given  to  the  plaintiffs. 

The  judgment  of  the  court  was  pronounced  by 

EusTis,  C.  J.  This  is  an  action  instituted  by  the  husband  and  wife  against  the 
defendant  for  $15,000  damages  from  injuries  sustained  by  the  wife  from  her 
-  having  been  thrown  from  the  defendants'  car  when  under  way.  It  appears, 
that  on  the  12th  of  September,  1849,  when  the  locomotive  was  going  very  fast 
on  the  Mexican  Gulf  Railway,  near  Proctor's  landing,  one  of  the  cars  was 
thrown  off  the  track  and  broke  down.  Several  of  the  passengers  were  wounded 
and  seriously  injured ;  the  wife,  one  of  the  plaintiffs,  had  her  leg  broken  in  the 
shock,  and  was  confined  to  her  bed  for  four  months  in  consequence  of  the  frac- 
ture. The  case  was  submitted  to  s  jury  who  rendered  a  verdict  for  the  plain- 
tiffs in  the  sum  of  9^000;  judgment  was  rendered  accordingly,  and  the  defen- 
dants have  appealed. 

The  plaintiffs'  suit  is  founded  on  the  allegation  of  negligence,  want  of  sfciO 
iind  imprudence  of  persons  in  the  service  of  the  company ;  and  it  is  contended, 
that  this  general  allegation  is  limited  by  the  cause  of  the  accident,  which  is 
assigned  in  the  petition,  which  is,  that  the  company  had  placed  many  cords  of 
wood  so  near  the  rails,  and  had  so  badly  piled  said  wood  that  the  action  of  the 
locomotive  in  passing  caused  the  same  to  fall,  end  to£ill  upon  the  road.  It  is  cer- 
tain,  that  the  accident  happened  at  the  wood  pile,  and  the  probability  is  that  it 
was  ctinsed  by  the  falling  of  a  log  of  wood  on  the  track. 

Admitting  that  some  uncertainty  exists  on  this  subject,  and  the  testimony  of 
the  witnesses  is  conflicting,  we  cannot  disturb  the  verdict  of  a  jury  on  that 
account.  The  cause  of  accidents  of  this  kind  is  often  difficult  to  be  ascertained 
with  precision,  but  the  plaintiffs  in  this  case  have  proved,  that  she  was  a  passen- 
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ger  in  the  can;  sho  has  proved  the  accident  and  Rreat  bodily  injury  to  herself;     Carmamtt 
she  has  designated  a  cause,  which  she  was  not  bound  in  law  to  do,  and  which  Mexican  Gulf 
her  case  was  weakened  by  stating ;  and  the  verdict  of  the  jury  on  contradictory     Railroad 
testimony  has  affirmed  her  allegations.    Mrg,  Carmantyatthe  time  of  the  acci- 
dent was  a  teacher  in  one  of  the  pubUc  schools  of  this  city.    iHer  salary  was 
960  per  month ;  and,  though  her  means  were  limited,  she  ^was  very  much 
esteemed  and  respected  in  her  vocation.     She  suffered  a  great  deal  from  the 
injury  and  from  her  confinement.    The  estimate  of  the  value  of  the  services  of 
the  surgeons,  in  consideration  of  the  position  of  Mrs,  Carmanty,  is  rated  at  $350 
in  the  testimony ;  but  were  she  wealthy  the  charge  \woilld  be  double.     $100 
was  considered  a  fair  estimate  of  the  icost  'of  >medicines,  nurses,  and  apparatus. 
The  fractured  limb  will  always' be  more  or -less  attended  Nwith  pain  after  much 
exercise  and  a^ohangeorvweather,  and  it;wiUtake  two;7ears  before,  she  can  use 
it  as  well^asrtheother. 

Under' these  circumstances  the  jury  assessed  the  damages  at-KMOOO,  which 
we  are  called  upon  to  reduce  as  being  excessive.  Notwithstanding  our  control 
over  the  verdicts  of  juries  in  cases  of  this  kind,  and  our  disposition  not  to  allow 
excessive  damages  in  any  case  to  be  exacted,  we  are  at  a  loss  inthis-instance  for 
a  principle  on  which  the  amount  of  the  damages  can  be  redneeQ.  IBvery  case 
of  this  kind  must  depend  on  its  merits;  and  we  cannot  undertake  to  say  that  the 
jury  has  exceeded  that  discretion  in  the  allowance  of  a  compensation  to  the 
plaintiff  for  her  grievous  injury,  which  the  law  empowers  them* to  exercise,  and 
which  they  have  exercised  under  the  responsibility  of  their  oaths,  and  which 
the  judge  of  the  first  instance  has  sanctioned. 

The  judgment  of  the  district  court  is  therefore  affirmed,  ^with  costs. 


Henry  Hollaio)  v.  William  Cammbto?  et  al. 

The  ooart  wj)]  not  heed  the  opinion  of  port  wardens  aa  to  the  flense  of  damage,  when  all 

the  facts  are  in  evidence  apon  which  that  opinion  was  founded. 
Wliere  a  yeasel  is  sued  for  damage  done  to  goods  in  transportation,  the  burthen  of  proof  is 

on  the  defendant,  (after  the   damage  is  proved,)  to  show  it  did  not  happen  on  board 

the  vessel. 

APPEALfrom  the  Fourth  District  Couft<  of  !New' Orleans,  Sirawhridge^  J. 
Winthropj  for  plaintiff.     E,  L.  OoolH,  for  defendants.    The  judgment  of 
the  court ^was  pronounced  by 

.EusrirB,  <C.  J.  'Thisiisian  action'bythe  (consignee  of  five  ceases  of  looking' 
glasses  shipped  on  board  the  ship  Emblem  in  Liverpool  for  Kew  Orleans,  for 
the  recovery  of  damages  alleged  to  have  'been 'caused  by  the  careless  and  im- 
proper handling  and  storage  of  the  articles  in  the  course  of  their  transportation. 
The  plaintiff  had  judgment,  and  the  defendants  have  appealed. 

In  the  consideration  of  this  case,  we  do  not  heed  the  opinion  of  the  port 

wardens  as  to  the  cause  of  the  damage,  inasmuch  as  we  have  sU  the  facts  before 

US  in  which  their  opinion  was  formed.     The  facts  as  to  the  exterior  condition  of 

the  cases  stated  by  them,  we  do  not  understand  the  biU  of  exceptions  taken  by 

the  defendant's  counsel  as  embracing.    It  is,  therefore,  not  necessary  further  to 

notice  the  bill  of  exceptions. 

80 
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HotLAKD         ft  It  eonchiBiTely  proved,  that  the  easM  were  delivered  in  Liverpool  to  the 

CAMJirrT,     mate  of  the  ship  under  proper  caution,  as  to  their  handling  and  contenta,  and  that 

there  were  printed  directions  on  the  outside  in  these  words,  **  glass,  with  cara« 

this  edge  to  be  kept  uppermost.'*    No  serious  question  appears  to  be  made  as 

to  their  condition  when  put  under  the  charge  of  the  carrier. 

The  evidence  in  the  case  is  quite  contradictoTy,  and  the  learned  judge  of  the 
district  court  has  determined,  that  the  only  satisfactoiy  conclusion  that  can  be 
drawn  from  it  is,  that  the  glass  was  broken  while  it  was  in  the  custody  of  die 
defendants. 

The  cases  were  examined  in  the  pIsintiflT's  store  and  the  glass  was  found 
broken.  The  defendants  contend,  that  the  breakage  was  caused  by  the  trans- 
portation of  the  cases  in  a  common  drayt  from  the  ship  to  the  plaintiff^a  stora, 
and  that  they  ought  to  have  been  carried  in  a  furniture  cart.  But  it  is,  we  tfaink, 
proved  that  the  cases  bore  external  marks  of  violence  which  must  have  occurred 
on  board  the  ship.  The  glass,  in  one  of  the  cases,  was  broken  to  pieces  on 
board  the  ship,  and  we  think  the  district  judge  right  in  assigning  the  injury  to 
the  glass  in  all  the  cases,  to  the  same  cause. 

Under  the  general  rule,  we  think,  the  burthen  of  proof  of  the  eauee  of  the 
damage  rested  with  the  defendants.  They  have  entirely  failed  in  their  proof  in 
tfaia  respect     Shackelford  v.  WUeox,  9  L.  R.  59.     Code,  2725. 

The  judgnmnt  of  the  district  court  is  thereforo  affirmed,  with 


i       ^,  '^    -  •_      «^r^rf-«.       -.  W^V  >.'^>N^'V;^     ^■»W^<'-».^* 


A.  Lbftwitch  r.  St.  Loxris  Pbrfbtual  Insurancb  Compakt. 

Where  a  policy  for  tobacco  shipped  itates  that  the  insaren  sEall  not  be  liable  ibr  damage  or 
iajary  to  gooda  by  dampneaa*  change  of  flavor,  or  by  being  apotted,  diiookired  or  movldjr, 
nnlesa  the  same  be  caa«ed  by  actaal  contact  of  sea  water  with  the  artkdes  ao  damaged,  it 
is  incnmbent  on  the  plaintiff'to  show  that  the  damage  occonred  in  that  mmnner 

If  the  nnderwriten  be  rciponiible  for  a  partial  loii,  it  is  with'  refereaco  to  the  auurk^  Tslaa 
at  the  port  of  departure. 

APPEAL  from  the  Fifth  District  Court  of  New  Orieana.  Buekanam^  J. 
Hoffman  and  H,  D,  Ogden  for  plaintiflf.  HwmUm  and  Bradfirdt  tor  defiui- 
dants*    The  judgment  of  tlie  court  was  pronounced  by 

Slidell,  J.  This  action  is  upon  an  open  policy  upon  307  packa^sa  of 
tobacco,  shipped  by  the  pkiotiff  from  New  Orieans  to  Chariestoo,  and  which, 
with  the  exception  of  two  pa  ikages,  was  sold  at  auction  at  Charieaton,  as 
damaged,  for  account  of  whom  it  might  concern,  after  a  survey  by  port  waitleoa. 
The  policy  given  by  the  defendants  was  to  an  amount  of  $5000 ;  and  one  ibr 
$2000  was  given  by  another  office.  The  damaged  tobacco  produced  at  auctioB 
gross  $1211  09.  The  plaintiff  claimed  under  this  policy  the  sum  of  $3771  26, 
and  had  a  verdict  for  that  amount.    The  defendant  has  appealed.       , 

The  point  of  seaworthiness  does  not  seem  to  us  so  cleariy  in  &vor  of  die 
plaintiiT  as  was  assumed  by  his  counsel  in  argument.  We  do  not,  however,  deem 
it  necessary  to  form  and  express  an  opinion  upon  that  point,  aince  upon  other 
grounds  we  think  tlie  judgment  must  be  reversed. 

There  is  no  doubt  a  large  portion  of  the  tobacco  upon  its  arrival  in  Charieaton 
was  in  a  damaged  condition.  The  question  is  whether  this  damage  m  attribu- 
table In  whole  or  in  part  to  perils  of  the  sea ;  and  if  in  part  to  such  canaea,  to 


NEW  ORLEANS,  NOVEMBER,  1850.  707 

what  extent.     Before  DoliciBg  the  evidence  upon  this  sabject,  it  is  proper  to    Lkftwitch 
recur  to  the  terms  of  the  policy.    It  stipukites  **  that  the  insurers  shaU  not  be  gr.  Loo  is  Pza^ 
fiaUe  for  damage  or  injniy  to  goods  by  dampness,  change  of  flavor,  or  by  being  p'tual  Iksu- 
■potted,  discolored  or  roouidy,  unless  the  same  be  caused  by  actual  contact  of 
■ea  water  with  the  articles  so  damaged.**    It  is  also  **  provided,  that  no  loss 
except  general  average  shall  in  any  case  be  paid,  unless  amounting  to  five  per 
cent,  after  deducting  proceeds  of  savings,  if  any,  and  exclusive  in  each  case  of 
all  charges  and  expenses  of  ascertaining  and  proving  the  loss.'* 

It  appears  that  soon  after  the  vessel  got  to  sea  she  was  found  to  be  leaking, 
without  stress  of  weather.  This  leak  seems  not  to  have  injured  the  tobacco. 
Subsequently,  however,  tempestuous  weather  was  encountered,  which  caused 
further  exposure  of  the  cargo  to  salt  water ;  and  the  evidence  justifies  the 
conclusion  that  the  salt  water  came  into  actual  contact  with  some  of  the  packages 
of  tobacco.  Soon  after  the  vessel's  arrival  at  Charleston  a  survey  was  made  on 
shipboard  by  two  wardens  of  that  port,  who  by  their  report  represent  two 
hundred  and  twenty  ^ve  boxes  of  the  tobacco  as  **  wet,  damp  and  stained,  some 
▼ery  slightly,  owing  to  leaks  through  deck  and  waterway  seams."  In  a  second 
report,  made  on  the  following  day  by  two  merchants  at  the  request  of  the  con- 
signees, upon  examination  after  landing,  they  state  **  that  they  found  three 
hundred  and  &ve  boxes  of  the  tobacco  damaged  by  salt  water ;  some  of  the 
boxes  which  did  not  appear  damaged  on  the  outside,  on  being  opened  were  found 
to  be  damaged."  They  recommended  a  sale  at  auction  for  account  of  whom  it 
might  concern.  They  also  furnished  an  estimate  of  what  the  tobacco  would  be 
worth  in  the  Charleston  market,  if  in  a  sound  and  merchantable  state.  A  sale 
of  the  three  hundred  and  five  boxes  was  soon  after  made  at  auction. 

These  merchants  were  examined  under  commission  by  the  plaintiff.  From 
their  testimony  it  appears  that  they  made  a  subsequent  examination,  which 
brought  them  to  a  different  opinion^  They  state  that  upon  the  examination 
previous  to  their  report,  they  had  formed  the  opinion  that  the  tobacco  was 
damaged  by  salt  water.  That  they  saw  the  tobacco  afterwards,  and  made  a 
more  fuU  and  thorough  examinajion.  They  then  became  convinced  that  it  had 
been  more  injured  by  age  and  frequent  transportation  than  by  salt  water.  The 
Tariety  of  marks  upon  the  boxes  indicated  that  it  had  passed  through  many 
hands.  It  was  moulded  and  dry,  and  the  boxes  decayed:  circumstances  indica- 
tiTe  of  age.  Apparently  disappointed  by  the  result  of  this  examination  of  his 
witnesses,  the  plaintiff  took  out  a  second  commission  to  examine  the  same 
persons.  They  still  adhered  to  the  conclusion  adopted  upon  their  second 
examination  of  the  tobacco ;  which  it  appears  was  made  by  one  of  them  at  the 
exposure  for  public  sale,  which  took  place  soon  after  the  arrival  at  Charleston, 
and  by  the  other  at  the  requeat  of  the  Charleston  underwriters,  who  had 
expressed  themselves  not  satisfied  as  to  the  injury  of  the  tobacco  on  the 
▼oyage. 

Those  witnesses  are  perhaps  reprehensible  for  having  acted  at  first  without  a 
sufficiently  minute  examination ;  but  their  change  of  opinion  seems  to  have  been 
the  result  of  honest  conviction,  upon  further  and  fuller  examination.  Besides 
their  testimony,  there  is  evidence  tending  strongly  to  corroborate  the  conclusion 
that  the  deterk>ration  of  the  tobacco  waa  largely  attributable  to  age  and  the 
effects  of  previous  transportations.  It  is  proved  that  an  important  portion  of  it 
had  been  received  a  year  before  at  New  Orleans  from  Mobile,  shipped  to  Vera 
Cms,  and  brought  back.  A  witness,  who  was  at  the  time  the  plaintiff's  agent, 
states  tiiat  it' was  on  its  retnm  from  Vera  Cms  dry,  moukly  and  rotten  with  age. 
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LirrwrrcH  Hiere  is  also  roMon  to  believe  that  the  reeidiie  of  the  ahipmeiit  bad  boMi  on 
St.  Louis  Pen.  ^^^^d  a  good  while,  and  had  become  deCerioimred  by  age  and  other  eauaea.     The 
'lUNCK  <?o"    pluiitiif  haa  not  thoQght  proper  to  furnish  evidence  as  to  the  qoality  and  condkioii 
of  the  merchandise  before  the  shipment,  bejond  the  bill  of  lading. 

The  result  of  a  careful  examination  of  all  the  evidence  by  this  court  is  as 
inability  to  deduce  from  it,  with  anything  like  reasonable  certainty,  a  jnat  eathnate 
of  the  proportion  of  injury  attributable  to  perils  of  the  sea  encountered  upon 
the  voyage  insured.  It  is  proper  also  to  add,  that  the  evidence  is  defective  upon 
the  subject  of  value.  K  the  underwriter  in  this  case  is  answerable  at  all  for  a 
partial  loss,  it  is  with  reference  to  the  market  value  at  the  port  of  depaitnre* 

It  is  therefore  ordered,,  adjudged  and  decreed,  that  the  judgment  of  the  eoort 
below  be  reversed ;.  and*  judgment  is  bow  rendered  as  in  case  of  noo-aait ;  tha 
plaintiff  to  pay  costs  iw  both  courts. 


Antonio  Roca  v.  J.  B.  Sjlawson. 

The  ■pecolatiye  opinioiM  of  s'phyiician  foanded  apoti  %.  pott  mortem  emminmtion,  as  to  the 
time  of  the  inception  of  a  redhibitory  diseafle,-  sbonld  not  be  received  aa  fbll  proof  of  tlie 
fact. 

To  entitle  a  party  to  recover  the  pdee  ef  a  alave  who  baa  died  of  a  redhibifeoiy  dissaja,  dM 
slave  must  haye  received  anitable  attention  after  the  diseaae  made  its  appearanoe^  aai 
medical  attendance,  if  possible,  most  have  been  seasonably  procnred.- 

APPEAL  from  the  Fifth  District  Court  of  New  Orleans,  Btu^uman^  J. 
Roselius  and  Latour^  for  plaintiff.     T,  IV.  CoUiru^  for  defendant.    Tlie 
judgment  of  the  court  was  pronounced  by 

RosT,  J.  This  is  a  redhibitory  action.  The  plaintiff  claims  the  resdssioa 
of  the  sale  of  a  slave  sold  to  him  by  the  defendant  on  the  21st  October,  1847.  on 
the  ground  that  before  and  at  the*  time' of  the  sale  the  slave  was  afflicted  widi 
an  incurable  chronic  pulmonary  consumption,  of  which  he  died  on  the  31st 
March,  1848.  The  defondant  filed  a  general  denial,  and  has  appealed  fixMU  the 
judgment  rendered  against  him  on  the  issue  thus  made.- 

There  is  no  evidence  of  the  existenoe  of  any  external- symptom  of  the  disease 
alleged  before  or  at  the  time  of  the  sole.  A  witness  who  had  the  slave  in  charge 
during  several  years  testifies  that,  down- to  the  time  of  the  sale,  he  waa  aouiid 
and  always  healthy,  excepting  once,  whett'  he  was  sick  from  excessive  drinking 
and  had  the  delirium  tremens.  Witness  furdier  says,  thst  he  waa  uniformly 
pot  to  hard  work,  and  that  he  never  complained  of  pain  in  the  side,  difllcukj  ef 
breathing  otf  cough.  The  same  witness  saw  the  slave  twice  after  the  plaintiff 
purchased  him,-  and  says  that  he*  never  saw  him  look  so  well  before. 

On  the  Ist  of  March,  1848;  a  physician  was  first  called  in  to  see  him  ;  he  felt 
sick,  and  another  physician  was  called  in  his  place.  These  two  gentlemen 
attended  the  slave  until  he  died,  and  made  a^wsi  marUm  examination,  in  iHii^ 
they  ascertained  the  existence  of  the  disease  alleged.  One  of  them  gives  it  as 
his  opink>n  that  the  disease  was  of  two  or  three  years'  stsnding ;  the  other 
that  it  could  not  have  commenced  less  than  ten  or  eleven  nsonths  belbre  its 
mination.  Another  physician  examined  for  the  defence  has  declsred,  that  it  is 
impossible  to  say  how  long  the  disease  has  existed  from  a  post  mortem  ezamii 
tion,  and  that  it  frequently  runs  its  course  in  a  few  months. 
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Id  tli6  case  of  SeaUm  v.  MumeipalUy  Number  IkoOf  3d  Ado.  44,  we  held  VLttck 
Aat  the  coojectQral  opioioa  of  witoeaaet,  Qotupported  by  aoy  other  evideoce,  Blawsow. 
did  Dot  carry  conyiction  to  the  miod,  aod  could  oot  be  received  aa  full  proof  of 
aoy  fact.  Id  the  caae  of  the  Executors  of  Duprey  v.  PreecoU^  lately  determiDed 
ID  the  Weatero  Diatrict,  we  applied  the  aame  priociple  to  the  opioiooa  of  phyai- 
eiaoa  iounded  oo  po$l  mortem  examiDatioDa,  aod  ioteoded  to  ahow  the  time  at 
which  the  diaeaae  had  commeDced. 

Thia  role  appeari  to  na  peculiarly  applicable  to  the  preaent  caae :  the  elare 
waa  purchaaed  by  the  plaiotiff  aa  ao  habitual  dmokard ;  that  vice  prediapoaea 
to  the  diseaae  of  oooaumptioot  aod,  aecordiog  to  witoeaaea,  greatly  acceleratea 
ita  coune.  We  believe,  noder  the  evideoce,  that  it  may  have  commeoced  after 
the  aale,  aod  that  poasibility  ia  fatal  to  the  plaiotiif 'a  claim. 

But  auppoaiog  that,  although  do  outward  ay mptom  iodicated  the  diaeaae  at  the 
time  it  did  actually  exiat  io  ita  iocipieot  atage,  it  waa  oot  then  Deceaaarily  incur- 
able.  A  few  weeka  after  the  aalev  when  the  aymptoma  proved  on  the  trial  were 
first  discovered,  it  waa  the  duty  of  the  plaiotiff  to  call  io  a  phyaiciao,  and  to  have 
the  alave  properly  attended  to ;  inatead  of  thisr  he*  keft  him  at  hard  work  all  the 
time,  and  no  pbyaician  aaw  him  until  montha  after  llioae>agnnptoma  were  known 
to  the  i^ntiif  to  exiat,  and  when  it  waa  too  late  to  arreat  th»  pregreaa  of  the 
diaeaae ;  thia  negligence  and  want  of  humanity  on  hia  pait,  would,  under  all 
circumatancea,  prevent  hia  recovery. 

It  ia  therefore  ordered,  adjudged  and  decreed,  that  the  judgment  be  reversed; 
•nd  that  there  be  judgment  in  fiivor  of  the  defendant,  with  ooata  in  both  courta. 


SUCCBSSION   OF  J.    BoZANT* 

When  tlM  exeeator  baa  filed  a  final  aooonnt,  wUch  ia  opposed  by  one  of  tbe  hein  on  a 
oUdm  he  holds  agaiost  the  saocession,  the  oppoiition  should  not  be  dismissed  upon  the 
gnmnd  that  the  oppoaing  heir  should  reaort  to  as  ordinary  suit  against  the  other  heirs.  It 
ia  a  saooesaion  caae  to  which  the  partiea  are  not  entitled  to  a  trial  by  Jury. 

APPEAL  from  the  Diatrict  Court  of  Jeiferaon,  Clarke^  J.     Grivot,  Race 
and  Foster^  for  appelleea.    Livingston  and  M.  M,  Reynolds^  for  appellant* 
The  judgment  of  the  court  waa  pronounced  by 

Roar,  J.  The  defendant,  who  ia  the  teatamentary  executor  of  the  late  Jeam 
Bozantt  filed  a  final  account  of  his  administration,  ahowing  a  balance  in  money, 
•nd  the  share  coming  to  each  of  the  heira  of  the  deceaaed ;  he  prayed  that  the 
heira  might  be  cited  and  for  the  homok>gation  of  the  account,  and  leave  to  dia- 
tribute  the  aaaeta  in  accordance  therewith.  In  hia  petition,  he  atated  that  A. 
BozanU  one  of  the  heira,  daimed  from  the  auccession  the  balance  of  an  unliqui- 
dated account,  amounting  to  $8024  34,  which  he  had  refused  to  allow,  because 
no  evidence  had  been  adduced  in  aupport  of  it. 

The  heira  were  peraonally  cited.  A,  Bozant  appeared  and  made  oppoaition  to 
the  account,  claiming  to  be  placed  thereon  aa  a  creditor  for  the  amount  of  hia 
elaim.  Two  of  the  other  heira  excepted  to  thia  proceeding,  on  the  ground  thai 
•a  the  executor  had  refuaed  to  acknowledge  the  claim,  the  only  remedy  of  the 
opponent  waa  to  eatabliah  it  in  an  ordinary  auit. 
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BcccRMToif  or  The  district  judge  coDsidering  that,  under  article  986  of  the  Code  of  Pnctiee* 
the  opponeot  should  have  brought  a  separate  suit,  and  that  in  contesting  his 
account,  the  other  heirs  could  not  be  deprived  of  the  trial  by  jury,  which  two  of 
them  clainied,  sustained  the  exception  and  dismissed  the  opposition.  A^  Bozanl 
has  appealed. 

We  are  of  opinion  that  the  district  court  erred.  This  being  a  claim  a^iioit 
a  succession,  the  parties  would  not  have  been  entitled  to  a  trial  by  a  jniy  if  a 
separate  suit  had  been  brought  The  executor  and  one  of  the  hein  ate 
willing  to  litigate  the  claim  in  this  form ;  and  although  the  other  heirs  may  inter- 
vene for  the  preservation  of  their  rights,  they  cannot  be  permitted  to  file  excep- 
tions ss  to  mere  mstteri  of  form  which  the  executor  and  one  of  the  oo-bein 
have  waived.  Parties  litigant  must  agree  as  to  the  manner  of  proeecuting  thw 
claims,  and  are  never  allowed  to  make  inconsistent  pleas.  Succession  of  HUUgS' 
herg^  ante  p.  118.     Pargaud  v.  Ch^fins^  10  L.  R.  356. 

The  rule  laid  down  in  the  unreported  case  of  the  Succession  of  Layian^  is 
undoubtedly  correct,  with  the  reservation  therein  made ;  but  that  case  was  not 
analogous  to  the  present ;  it  turned  upon  an  opposition  to  a  piovisiooal  account 
showing  a  distribution  among  creditors  and  a  balance  due  to  the  executors.  The 
court  held,  that  as  the  opposing  creditors  claimed  no  part  of  the  money  dis- 
tributed, and  the  court  could  not  render  a  judgment  ordering  the  payment  of 
their  claim  out  of  it,  the  homologation  of  the  tableau  could  not  affect  their  rights, 
and  they  should  not  be  permitted  to  delay  the  homc^gation  of  the  account  to 
the  prejudice  of  other  creditors,  when  art.  986  of  the  Code  of  Practice  pointed 
out  a  separate  and  distinct  suit  as  the  proper  mode  of  liquidating  unsettled  claims 
agsinst  successions. 

In  this  case  the  account  is  final,  and  involves  a  partition  among  the  heirs ;  there 
are  no  creditors  to  be  paid,  and  the  opponent  is  entitled  to  a  share  of  the  fund  to 
be  distributed ;  the  amount  of  which  cannot  be  ascertained  until  his  claim  is  liqui* 
dated. 

We  are  unable  to  perceive  the  necessity  or  expediency  of  a  separate  suit, 
and  the  law  does  not  imperatively  require  it. 

It  is  therefore  ordered,  that  the  judgment  in  lliis  case  be  reversed.  It  is  fur- 
ther ordered,  that  the  opposition  of  A.  Bozant  be  reinstated,  and  the  case 
remanded  for  further  proceedings  according  law;  the  costs  of  this  appeal  to  be 
paid  by  Catherine  and  Cecile  BozanU 


William  S.  Paradise  v.  Farmers  and  Merchants*  Bank 

OF  Memphis. 

Property,  in  relation  to  which  an  order  of  court  of  a  sifter  State  of  competent  jonadictiaa 
haa  heen  iaiaed,  and  which  has  heen  fraadalently  or  forcibly  withdrawn  and  Imni^ht  to 
Louisiana,  is  not  liable  here  to  attachment  by  third  peraont,  so  as  lo  defeat  the  righfei 
acquired  by  virtne  of  the  pre^ioas  order.  In  aach  a  caae,  a  decree  will  be  entered  otdsr- 
iog  a  prompt  reatitataoo  of  the  pioperty,  or  such  decree  as  will  prevent  any  rif|it  being 
acqaired  by  those  fraadolent  attempts. 

APPEAL  from  the  Fourth  District  Court  of  New  Orleans,  Strawhfidge^  J. 
John  Finney,  for  plaintiff.     W.  C.  Hamner,  for  defendants.   A.  An  Ftaxtr^ 
for  intervener.    The  judgment  of  the  court  was  pronounced  by 
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EusTis,  C.  J.     Id  this  suit  a  large  amount  of  bUls  and  notes,  and  other  assets     Paradisx 
of  the  bank,  defendant,  were  attached  in  the  hands  of  Jeptha  Fowlkes,  its  presi-  Fabmkks  akd 
dent,  who  was  at  the   time   in  this  city,  and  who  stated,  under  oath,  that  he    ^d^hk^'^p'' 
intended  in  a  few  dsys  to  leave  it  for  his  home  in  Tennessee.    The  property     Mknphis. 
attached  was,  by  an  order  of  the  court,  delivered  to  the  sheriff,  and  is  now  sub- 
ject to  its  control.     The  court  of  the  first  instance  ordered  this  property  to  be 
delivered  over  to  an  intervenor,  who  had  been   appointed,  by  a  decree  ef  the 
Court  of  Cliancery  for  the  Middle  Division  of  Tennessee,  receiver  of  the  effects 
of  the  bank,  and  thus  defeated  the  attachment.     From  this  judgment  of  the 
court  the  present  appeal  is  taken  by  the  plaintiff,  who  was  an  attaching  creditor. 
He  has  since  died,  and  his  representative  haa  been  made  a  party  in  this  court. 

To  take  the  statement  of  the  facts  as  admitted  by  the  counsel  for  the  plaintiff, 
it  appears  that  a  suit  was  instituted  in  the  Court  of  Chancery  at  Memphis  by 
Thomas  S»  Cope  and  others,  stockholders  of  the  bank,  against  the  bank,  in  which 
Fowlkes  its  president,  and  other  directors,  were  parties  defendant ;  that  during 
an  unsuccessful  attempt  to  enforce  the  process  of  the  court  of  chancery, 
Fowlkes^  the  garnishee,  obtained  possession  of  antl  ran  off  with  the  property 
which  is  attached  in  this  case.  The  property  which  thus  stands  before  us  for 
adjudication,  thus  appears  to  have  been  brought  within  the  jurisdiction  of  this 
court  in  disobedience  and  in  violation  of  the  process  of  a  court  of  a  sister  State, 
and  in  fraudulent  violation  of  the  rights  of  property  of  its  real  owners.  It  is 
proved,  that  the  process  of  the  court  of  chancery,  and  a  writ  of  injunction  and 
an  order  directing  the  delivery  of  the  assets  of  the  bank  forthwith  to  the  receiver 
appointed  was  duly  served  on  Fowlkes,  as  well  as  on  the  directors  of  the  bank. 

The  grounds  on  which  it  is  contended  the  judgment  of  the  district  court  is  to 
be  reversed,  are :  1.  That  a  receiver  in  chancery  cannot  maintain  a  suit  without 
special  authority  from  the  court  which  appoints  him.  2.  That  the  possession  of 
the  property  attached,  not  having  been  in  the  receiver,  it  is  liable  to  the  process 
of  attachment  at  the  instance  of  a  hand  fide  creditor. 

We  will  not  enquire  into  the  technical  question  whether  the  authority  of  the 
chancellor  is  necessary  to  institute  a  suit  at  law ;  it  is  sufficient  for  us  that  pro- 
perty, in  relation  to  which  an  order  of  a  court  of  a  sister  State  of  competent 
jurisdiction  has  been  issued,  has  been  fraudulently  or  forcibly  withdrawn  from 
its  jurisdiction  by  a  party  to  the  suit,  and  that  the  injunction  issued  in  this  case 
by  the  chancellor  is  still  in  force  and  binding  upon  the  offending  party.  The 
order  of  the  court  of  chancery  is  a  sufficient  authority  for  the  intervener  to 
receive  the  assets  of  the  bank  ;  and  the  delivery  to  him  will  be  a  good  delivery, 
binding  upon  the  bank,  as  well  as  in  the  furtherance  of  justice.  We  have 
uniformly  discountenanced  all  attempts,  in  whatever  form  they  may  be  made,  of 
making  our  courts  instruments  for  defeating  the  action  of  couits  of  other  States 
on  property  within  their  jurisdiction,  by  means  of  clandestine  or  forcible 
removal  to  this  State.  The  only  decree  which  we  render  in  such  cases  is  that 
of  immediate  and  prompt  restitution,  or  one  preventing  any  rights  to  be  acquired 
by  these  attempts  to  defeat  the  ends  of  justice. 

This  is  an  answer  to  the  question  raised  concerning  the  peculiar  right  of  the 
creditor.  The  only  right  which  he  in  any  event  could  reach,  would  be  subor- 
dinate to  the  injunction  from  the  operation  of  which  this  property  has  been 
attempted  to  be  removed.  Not  only  on  general  principles,  but  on  the  cases  cited 
by  the  learned  judge  who  decided  this  case,  the  claim  of  the  plaintiff  to  subject 
this  property  to  attachment  is  without  tlie  shadow  of  right.  In  the  case  of 
Simmins  v.  Oarrison^  4  Humphreys,  148,  which  occured  in  the  State  in  which 
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pAHADKK     the  occnrence  before  us  took  place,  a  akve  waa  decoyed  firom  hia  owner  for 
F4KMBKfl  AND  tho  paFpoao  of  aabjectiog  him  to  the  jnriadictioii  of  the  couita,  aoderan  attach- 


MBHCHAKia' 

Bank  or 
Memphis. 


ineDt.    The  owner  waa  a  oon-reaideDt,  and  the  ooort  diamiaaed  the  attachment 
declaring  that  anch  an  act  could  not  give  jurisdiction,  and  the  chancellor  ordered 
the  alave  to  be  taken  to  the  State  line  and  delivered  to  hia  owner,  who  reaided 
in  a  contiguous  State. 
The  judgment  of  the  diatrict  court  ia  thereibre  affirmed,  with  ooata. 


^^■V-^"»»-N.^^   ■*— \i 
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H.  M.  Robinson  v.  John  F.  Staples* 

Hie  leHor  hai  a  privflage  ■■  well  for  rcDt  sot  dne  u  for  rent  dae,  and  is  entitled  to 
priYilege  in  preference  to  •  creditor  whobss  made  a  letaare  apon  execotaon.    C  C  SS7&. 

APPEAL  from  the  Fifth  District  Court  of  New  Orleans,  Buchanan^  DT. 
W,  C  Hamntr^  for  plaintiff.     Griffon  and  Irudeau,  for  third  opponenta. 
The  judgment  of  the  court  was  prooounced  by 

Slidell,  J.  The  heirs  of  Trudeau  leaaed  a  atore  to  Staples  fsr  one  year 
from  1st  November,  1849,  at  a  rent  of  $150  per  month,  payable  moDthly. 
Robinson,  a  creditor  of  Staples,  obtained  a  judgment  against  him,  and  caDsed  a 
fieri  facias  to  be  levied  upon  the  stock  in  trade  of  Staples  (who  kept  a  drog  ahop 
on  the  premises),  and  also  upon  all  the  shop  furniture.  The  stock,  &c.  being  adver- 
tised for  sale  by  the  sheriff,  the  lessor  who  had  received  only  part  of  the  rent 
that  had  fiillen  due,  took  a  rule  upon  the  plaintiflf  to  ahow  cause  why  the  pro- 
ceeds of  the  aale  about  to  be  made,  to  the  amount  of  the  entire  rent  due  and  to 
become  due,  should  not  be  paid  to  them  as  privileged  creditors.  After  hearing, 
the  district  judge  maintained  the  privilege,  and  decreed  that  the  amount  of  rent 
due  ahould  be  paid  forthwith  to  the  lessors  out  of  the  proceeds  of  aale ;  and  that 
the  sheriff  should  pay  them  out  of  the  proceeds  a  aum  of  S150  at  die  end  of 
each  month  thereafter,  up  to  the  Ist  Kovember,  1850. 

The  plaintiff  has  appealed ;  and,  while  he  admits  the^coxraatneea  of  the  decree 
as  to  the  rent  matured,  contends  that  there  was  error  in  the  allowance  of  privi- 
lege for  the  rent  not  due. 

We  think  there  is  no  error  in  the  judgment  to  the  prejudice  of  the  appellant. 
The  article  2675  of  the  Civil  Code  declares,  that  the  leaaor  has,  for  the  payment 
of  his  rent  and  other  obligations  of  the  lease,  a  right  of  pledge  on  the  movable 
effecta  of  the  lessee  which  are  found  on  the  property  leased.  The  language  ia 
general  and  cannot  be  restricted  to  rent  due.  The  right  to  levy  a  provisional 
seizure,  even  before  the  rent  be  due,  is  given  by  the  statute  of  1839  to  the  leeaor 
who  has  reason  to  believe  that  hia  tenant  is  about  to  remove  hia  property.  We 
do  not  conaider  thia  stotute  aa  creating' the i privilege,  but  providing  a  cooserrative 
remedy  for  its  enforcement.  It  is  not,  therofore,  well  argued  by  piaintiff*a 
counsel  that  the  lessors  cannot  have  their  privilege  in  this  case  because  they  did 
not  make  a  provisional  seizure  under  the  stotute.  The  proceeding  waa  unne- 
cessary, the  property  being  already  ^^in  ctislodia'ltgis"  uoder  ^e fieri facitu. 
Another  creditor  threatened  to  absorb,  by  his  proceedings,  the  lessor's  security, 
and  if  they  were  not  permitted  to  protect  their  privilege  prospectively,  the  secu- 
rity would  have  been  loat.  It  is  only  when  the  landkird^  security  ia  not  endan- 
gered that  he  ia  obliged  to  wait  until  the  rent  fidls  due. 

Judgment  affirmed,  with  costs. 
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Duncan  N.  Hbnnbn  v.  Hayden  and  Kelly. 

The  letior  u  entitled  to  hare  the  leue  mmiQlled  if  the  leitee  does  not  pay  the  rent 

The  letaor  is  hound  for  the  ezpeme  of  incfa  repairs  as  d^cay  renders  necessary ;  httt  the 

lessee  has  no  right  to  hare  sach  repairs  made  at  his  expense,  unless  the  lessee  has  first 

pat  him  in  default. 

APPEAL  from  the  District  Court  of  JeflferBon.  Clarke^  J.  The  judgment 
of  the  district  court  was  as  follows :  "This  case  is  before  the  court  after  a 
new  trial.  The  plaiotiflf  sues  to  cancel  a  lease,  on  the  ground  that  the  defen- 
dant's lessees  refuse  to  pay  rent.  The  latter,  being  put  in  defauh  for  non-pay- 
ment, attempt  to  justiiy  their  refusal,  on  the  plea  that  the  plaintiff  had  neglected 
to  repair  the  floors  of  the  premises  which  had  decayed,  and  had  refused  to 
deduct  from  the  rent  the  costs  of  those  repairs  made  by  the  lessees  themselves; 
for  which,  $230,  a  reconventional  demand  is  instituted.  There  is  no  doubt  but 
that,  under  articles  2686,  2687,  C.  C,  the  lessor  is  bound  for  the  expense  of 
repairs  which  decay  renders  necessary.  But  the  lessee  cannot  himself  nmke 
the  repairs  at  the  lessor's  expense,  unless  he  complies  with  article  2664,  and 
puts  the  landlord  in  default.  There  is  no  proof  that  the  landlord  was  called  on 
to  make  the  repairs. 

"It  is  therefore  ordered  and  decreed,  that  the  lease  of  the  premises  in  the 
petition  described  be  annulled  and  cancelled  as  prayed,  and  possession  thereof 
be  delivered  to  the  plaintiff,  at  the  costs  of  defendants;  and  further,  that  the 
reconventional  demand  be  dismissed  as  in  case  of  non-suit." 

X).  N.  Hennen,  in  proprid  persond,  Elliott,  for  defendant.  The  judgment 
of  the  court  was  pronounced  by 

EusTis,  C.  J.  For  the  reasons  given  by  the  judge  of  the  district  court,  it  is 
ordered,  adjudged  and  decreed,  that  the  judgment  of  the  court  below  be 
affiimedy  with  costs. 


»»^W^V»*»^^^M^^»**^^^^^^^^»^^^^«^^«^^^^^^^^^^^>»^^*^^>W^^>^» 


Hbnby  Penny  «.  Pbtbb  B.  Taylor  et  al.  i?    ^ 

To  entitle  a  paity  to  recover  damages  for  tiie  wroogful  sequestration  of  a  vessel,  he  must 

prove  that  he  saflbred  damage  from  the  conseqaent  detention  of  the  vessel  to  entitle  him 

to  reoorer  on  that  acooant. 
The  fees  paid  coonsel  for  defending  a  seqaestration  wrongfolly  issued  sfaoald  be  re-imborsed, 

and  will  be  allowed  in  a  suit  for  damages  for  the  issuance  of  the  sequestration. 
To  maintain  an  action  for  a  malicious  prosecution,  want  of  probable  cause  as  well  as  malice 

must  have  existed  in  undertaking  the  prosecution. 

APPEAL  from  the  Fourth  District  Court  of  New  Orleans,  Strawbridge^  J. 
J.A.D.  Roner,  for  phuntiff.    E.  A,  Bradford,  for  defendants.    The  judg- 
ment of  the  court  was  pronounced  by 

EusTis,  C.  J.  This  is  an  action  against  Taylor  and  Zacharie,  the  principal  and 
surety  on  two  sequestration  bonds  given  in  the  case  of  Taylor  v.  Penny,  in 
which  the  brig  Mount  Vernon  was  seized.  It  is  charged  that  the  writ  of 
sequestration  was  wrongfully  sued  out ;  the  damages  claimed  amount  to  twenty- 
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fire  hundred  dollan.  The  plaintiff  had  a  verdict  for  six  hundred  doDara,  on 
which  judgment  was  rendered,  and  the  defendants  have  appealed.  The  plaintiff 
in  his  answer  on  the  appeal  has  asked  for  a  change  of  the  judgment,  attowing 
him  the  amount  claimed  in  his  petition. 

The  damage  of  which  the  plaintiff  complains  is  alleged  to  have  reaulfced  irom 
the  seizure  and  detention  of  the  brig  while  she  was  ready  for  sailing,  and  from 
the  loss  of  profits  and  expense  incident  thereto ;  fees  paid  counsel ;  and  from 
being  harrasaed  by  the  vexatious  proceedings  under  the  sequeetrationa  afoi«aaid, 
which  it  is  charged  were  taken  with  malice  on  the  part  of  Taylor, 

It  is  admitted  that  the  plaintiff  paid  Messrs.  Peyton  and  Rosier  the  sum  of  two 
hundred  and  fifty  doUars,  as  a  fee  for  defending  him  in  the  original  suit.  It 
appears  that  the  Mount  Vernon  was  taken  possession  of  by  the  sheriff  under 
the  writ  of  sequestration  issued  at  the  instance  of  Taylor  on  the  22d  of  May, 
1647,  and  was  on  the  25th  following  released  on  Penny*s  depositing  the  sum  of 
five  hundred  dollara  with  the  sheriff.  On  her  return  from  a  voyage  to  this  port 
she  was  taken  under  another  writ  of  sequestration  granted  by  the  judge  on  the 
ground  of  the  insufficiency  of  the  security  given.  This  writ  was  executed  on 
the  3d  of  July,  1847,  and  on  the  7th  following  the  vessel  was  released  on 
Penny^s  bond,  with  security  in  the  sum  of  two  thousand  five  hundred  doilars. 
The  returns  of  the  sheriff  are  relied  upon  to  show  the  detention  for  which  the 
plaintiff  claims  damage.  But  the  evidence  shows  that  there  was  no  detention 
by  the  seizure  in  May.  She  was  cleared  on  the  24th  and  sailed  for  Havana  on 
the  25th,  and  the  freighter  of  the  vessel,  the  plaintiff*s  own  witness,  knew  of  no 
detention.  The  testimony  is  silent  as  to  any  detention  of  the  vessel  in  July; 
and  as  to  the  mode  in  which  the  writ  was  executed,  or  the  extent  to  which  the 
custody  and  possession  of  the  vessel  or  her  business  was  interfered  with  by  the 
sheriff *s  officer  we  are  left  without  any  evidence  which  is  at  all  satisfactoiy. 

We  consider  that  no  damages  are  proved  to  have  resulted  to  the  plaintiff  from 
the  detention  of  the  vessel,  and  that  to  enable  him  to  recover  for  this  cause  proof 
to  that  effect  ought  to  have  been  administered.  Selleck  v.  Kelly,  11  ILR.  145. 
Jones  v.  Doles,  3d  Ann.  589. 

The  expense  the  plaintiff  was  put  to  for  counsel  fees,  for  the  purpose  of 
having  the  vessel  released  from  the  sequestration,  and  other  expenses  resulting 
therefrom,  the  defendants  by  their  bond  are  clearly  bound  to  reimburse  to  the 
plaintiff.  The  judgment  of  the  district  court,  affirmed  by  this  court,  deter- 
mined  that  Taylor  had  no  iuterest  in  the  Mount  Vernon,  and  consequently  tbe 
writs  of  sequestration  were  wrongfully  sued  out  The  plaintiff  paid  his  counsel 
two  hundred  and  fifty  dollars  for  their  professional  services  in  the  suit;  the 
portion  fairly  due  for  the  services  relating  to  the  release  of  the  vessel  from  the 
sequestration  we  think  is  all  he  is  entitled  to  recover. 

We  think  the  verdict  of  the  jury  clearly  erroneous.  The  defendant  Toyfor  is 
not  liable  to  the  plaintiff  for  a  malicious  prosecution.  To  maintain  such  as 
action,  want  of  probable  cause  as  well  as  malice,  must  exist.  The  evidence  in 
the  original  case  we  do  not  think  establishes  either.  Under  the  verdict  we  are 
authorized  to  allow  the  plaintiff  in  addition  a  sum  for  damages,  the  amount  of 
which  cannot  be  specifically  proved. 

It  is  therefore  decreed,  that  the  judgment  of  the  district  court  be  revened ; 
and  that  the  plaintiff  recover  the  sum  of  one  hundred  and  filly  doOars  with 
costs  in  the  district  court;  those  of  the  nppeal  to  be  paid  by  the  plaintiff  and 
appellee. 
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Mary  M.  Timberlakb  v.  Widow  R.  Brand. 

A  jadgment  in  favor  of  hein  against  their  mother  who  waa  also  their  tutrix,  it  only  primd 
facie  eyidenceof  her  indebtedneaa  to  them,  and  doea  not  bind^  her  creditora  if  tbey  can 

ahow  the  amount  waa  not  dae. 
A  mother  who  ii  totrix  of  her  children  does  not  owe  interest  on  Uieir  shares,  when  the  aama 

is  less  than  the  value  of  the  snpport  and  edacation  of  the  children. 

APPEAL  from  the  Second  Diatrict  Coart  of  New  Orleans.  Lea^  J.  R* 
Mott  and  H,  X).  Ogden^  for  appellees.  H,  H,  StrawhTidfre^  for  nnder- 
tator.  Stockton  and  Steele^  for  opponents.  The  judgment  of  the  oonrt  was 
pronounced  by 

P&ESTON,  J.  Robert  Brand  departed  this  life  in  the  city  of  New  Orleans 
in  the  fall  of  1832,  leaving  the  defendant,  his  widow,  and  eight  minor  children, 
one  of  whom  has  since  departed  this  life. 

The  widow  was  duly  qualified  as  tutrix  of  her  minor  children,  and  had  the 
greater  part  of  the  community  property  adjudicated  to  her.  A  part  waa 
reserved  for  the  payment  of  debts.  That  part  adjudicated  to  her  amounted 
to  $i5,369.  She  obtained  a  release  of  the  legal  mortgage  on  the  property, 
except  on  a  lot  in  Camp  street,  which  she  specially  mortgaged  to  the  under- 
tntor  of  her  children  to  secure  their  interest  in  the  same,  and  her  fiiithful 
administration  as  their  tutrix. 

As  tutrix  of  her  minor  children  she  administered  the  estate,  and  caused  a  part 
of  the  remaining  property,  which  was  not  adjudicated  to  her,  to  be  sold  to  pay 
the  debts  of  the  succession. 

In  1835  she  rendered  to  the  court  of  probates  an  account  of  her  administra- 
tion, which  was  duly  homologated,  establishing  the  balance  in  favor  of  the  minor 
children  at  $9507  50.  In  the  account  she  represented  a  lot  of  ground  in 
He  via  street,  estimated  in  the  inventory  at  $5600,  and  reserved  to  pay  debts, 
as  yet  unsold. 

The  widow  removed  to  Kentucky  with  her  children,  and  reared  and  educated 
them  in  that  State. 

In  1848,  five  of  the  children,  being  of  age  or  married,  instituted  this  suit 
against  their  mother,  to  recover  their  share  of  the  balance  established  in  their 
fiivor  in  1838,  and  claim  legal  interest  from  the  year  1633 ;  and  further  demanded 
that  the  house  and  lot  situated  in  Camp  street,  specially  mortgaged  to  them, 
should  be  sold  to  satisfy  their  claims  concurrently  with  the  two  children  who 
were  yet  minors.  They  alleged,  that  she  had  in  some  manner  disposed  of  the 
lot  of  ground  in  Hevia  street,  and  claimed  that  she  should  account  to  them  for 
the  same. 

Judgment  was  rendered  in  favor  of  the  children  for  $9507  50,  with  interest 
from  the  11th  of  March,  1833,  and  decreeing,  that  the  lot  in  Camp  street, 
specially  mortgaged  to  them,  should  be  sold  for  cash  to  satisfy  the  same.  It 
was  sold,  and  produced  $1 1 ,900  free  of  all  charges. 

At  this  stage  of  the  proceeding  Messrs,  Collins  and  JHmberlaJce  filed  an 
opposition  to  the  distribution  of  the  proceeds  of  the  lot  among  the  heirs,  and 
claiming  the  payment  to  them  out  of  the  same  of  a  debt  of  about  $4000  due 
by  Mrs.  Brand,  and  secured  by  a  pledge  of  the  house  and  lot.  Judgment  was 
rendered  in  their  favor  for  $809  58,  with  interest,  and  that  each  hour  of  Robert 
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TiMBKKLAKs  Brattd  should  pay  out  of  his  virile  share  of  the  proceeds  of  the  Camp  street  \oi 
Braitd.      ^'  proportion  of  the  debt. 

The  heirs  of  Brand  have  appealed.  They  plead  the  prescription  of  one, 
twOf  three,  and  five  years  against  the  claim  of  the  opponents;  bat  the  claim 
was  acknowledged  in  writing  by  Mrs.  Brand,  from  whom  it  was  due  in  1847 
and  again  in  1849.  And,  as  it  is  neither  aUeged  nor  proved  that  she  wat 
insolvent  at  the  time  she  made  the  acknowledgment,  we  are  of  opinioa  that  it 
is  binding  on  the  heirs,  and  gives  the  opponents  the  right  to  contEOveit  tiM 
judgment  in  their  favor  against  her. 

The  judgment  in  favor  of  the  heirs  against  their  mother  is  but  primd  faeie 
evidence  of  her  indebtedness  to  them,  and  does  not  bind  her  creditors  if  they 
cap  show  that  the  amount  was  not  due.  The  interest  on  the  amount  due  the 
minors  cannot  be  allowed  to  the  prejudice  of  creditors  of  their  mother  and  tutrix* 
She  had  but  the  legal  interest  on  $9500,  deducting  ten  per  cent  for  her  comaua- 
sion  on  the  same,  with  which  to  support  and  educate  ei^t  minor  diildren. 
She  not  only  necessarily  expended  that  amount,  but,  it  is  also  proved,  expended 
far  more  for  those  objects.  She  had  the  right  to  deduct  this  intereat  fitoaa 
the  claim  of  her  children  against  her ;  and  her  creditors  must  have  the  beoeit 
of  that  right.  See  the  case  of  the  Succession  of  Guillemin,  2d  Aon.  63& 
The  marriage  or  majority  of  some  of  the  children  may  have  arreBted  iUb 
expenditure  as  to  them ;  but  even  this  will  not  affect  the  oondnsion  to  which* we 
have  come  to  affirm  the  judgment  in  this  case. 

Their  ages  are  specified  in  the  application  of  Mrs,  Brand  to  qualify  ae  ttieir 
tutrix;  and  arresting  interest  at  their  majority,  would  not  increase  the  aim  dee 
to  the  children  more  than  $1500,  or,  in  the  aggregate,  make  $11,000  doe  to  them. 

Mrs.  Brand  inherited  from  a  deceased  son  one  fourth  of  his  afaaie  in  the 
$9500.  say  $294,  which,  deducted  from  $11,000,  and  the  bafauioe  fiem  the  eel 
proceeds  of  the  sale  of  the  house  and  bt  would  leave  about  $12110  soiplva  to 
meet  the  opponent's  claim  of  $809,  with  five  per  cent  interest  frem  the  let  ef 
September,  1846 ;  rendering  it  unnecessary  to  examine  the  other  groimda  of 
opposition  made  by  the  third  opponents. 

The  judgment  of  the  district  court  is  affirmed,  with  coats. 


Junius  Amis  v.  Purvis,  Wood  &  Co. 

Where  the  record  of  appeal  ia  not  filed  until  after  the  retnrn  day,  and  no  application  tar  SB 
extension  of  time  baa  been  made,  the  appeal  will  be  dtamiaaed  upon  motioii. 

APPEAL  from  the  Fifth  District  Court  of  New  Orleans,  Btu:kanant  J. 
Isaac  Thomas,  for  appellant.    John  Finney,  for  appellees.     The  judgment 
of  the  court  was  pronounced  by 

Preston,  J.  The  defendants  and  appeDees  havQ  moved  to  dismiaathe  appeal 
in  this  case.  It  was  granted  on  the  15th  of  February,  1850,  and  made  return- 
able in  the  Supreme  Court  on  the  fourth  Mdnday  of  March  following  ;  but  the 
transcript  of  the  record  was  not  61ed  in  the  court  until  the  17th  of  April,  1850, 
and  no  application  was  made  for  further  time.  On  the  20th  of  April,  1860,  the 
motion  to  dismiss  the  appeal  was  made.  It  must  therefore  be  dismissed  at 
appellants  costs,  which  is  decreed.  Dmght  ▼.  McMUlen,  4th  Ann.  350.  iVcw 
Orleans  and  Carrollon  Railroad  Company  t.  Hood*  3d  Ann.  226.  Penney  r. 
Sommerviile,  3d  Ann.  668.  * 
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Mart  E.  Macsib  v.  Samubl  Smith. 


Where  mimnni  bare  been  let  in  the  wall  by  making  receeaea  therein,  which  receaaea  would 
be  left  in  their  rough  itate  if  the  nurrora  were  remored,  they  will  be  ooneidered  aa 
attached  permanently  to  the  bnilding,  and  are  included  in  a  aale  of  the  building.  C.  C.  459. 

APPEAL  from  the  Fifth  District  Court  of  New  Orleans.     Buchanan^  J. 
Ja$eph  and  Halsey^  ibr  plaintiff.     Hoffman  and  H,  D.  Ogden^  for  defen- 
dant.   The  judgment  of  the  conrt  was  pronounced  by 

RosT,  J.  The  heirs  of  Benjamin  Story,  of  whom  the  plaintiff  is  one,  caused 
a  judicial  sale  of  the  property  comprising  his  succession  to  be  made  for  the 
purpose  of  effecting  a  partitioo. 

The  question  presented  by  this  case  is,  whether  two  valuable  mhrrors,  found 
in  one  of  the  rooms  of  his  dwelling  house,  passed  under  the  adjudication  of  the 
house  made  to  the  defendant.  The  district  court  held  that  they  did  not,  and  he 
has  appealed. 

The  plaintiff  alleges  and  has  shown,  that  at  a  preTious  sale  of  the  morable 
effects  of  the  succession  the  mirrors  were  adjudicated  to  her,  but  as  the 
knowledge  of  that  fact  is  not  brought  home  to  the  defendant,  we  haye  only  to 
inquire  whether,  under  art.  459  of  the  code,  they  hod  been  attached  perma- 
nently to  the  building  by  the  deceased;  if  they  were,  the  defendant  has 
acquired  them.  It  is  shown  that  they  were  not  affixed  to  the  building  with 
plaster  or  mortsr,  and  that  they  could  be  removed  without  being  broken  or 
injured.  It  is  further  contended  by  the  appeUee  that  they  might  have  been 
lemored  without  breaking  or  injuring  the  part  of  the  bnilding  to  which  they  were 
attached,  and  that,  as  this  case  comes  under  none  of  the  provisions  of  art.  460  of 
the  code,  the  judgment  should  be  affirmed. 

On  this  question  offsets  the  testimony  is  conflicting,  and  if  the  cases  specified 
ui  art  460  could  be  construed  as  limiting  the  general  disposition  of  the  preceding 
article,  we  would  pay  great  deference  to  the  opinion  to  the  district  judge ;  but 
we  do  not  think  this  interpretation  can  be  sustained.  Art.  459  provides  that  all 
such  movables  as  the  owner  has  attached  permanently  to  the  building  afe 
immovable  by  destination ;  it  embraces  all  cases  in  which  the  movable  has  been 
placed  by  the  owner  ad  inUgrandum  domum ;  and  when  none  of  the  presump- 
tions established  by  art.  460  exist,  the  fact  may  be  shown  by  any  competent 
evidence.    2  Toullier  p.  8,  No.  16,     4  Duranton,  p.  63,  No.  66. 

It  is  shown  in  this  case  that,  after  Mr.  Story  purchased  the  mirrors,  recesses 
four  and  a  half  inches  deep  were  cut  in  the  walls  of  the  room  to  receive  them ; 
that  they  were  placed  in  those  recesses  and  secured  in  their  places  by  means  of 
architraves  or  large  wooden  frames,  which  were  nailed  to  plugs  of  hard  wood 
fastened  in  the  wall.  The  frames  of  the  mirrors  bad  grooves  in  them  correspond- 
ing to  a  tongue  in  the  architrave,  and  nails  were  driven  from  one  to  the  other 
to  make  the  glass  more  secure.  The  recesses  were  left  rough  and  unfinished; 
the  glasses  and  architraves  being  clearly  intended  as  a  permanent  finishing  of  the 
wall.  It  is  difficult  to  conceive  a  case  more  strictly  within  the  letter  and  spirit 
<^  art.  459  of  the  code. 

The  code  of  France  pmvides  that  if  a  niche  is  made  in  a  wall  to  receive  a 
statue,  the  statue  placed  there,  though  in  no  manner  attached  to  the  building, 
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Mackik      becomes  immoTable  by  destinatioo ;  and  Bach  we  believe  was  the  Roman  law. 
Smith.       '^^m  is  a  much  stronger  case  for  the  application  of  the  rule. 

It  is  therefore  ordered,  adjudged  and  decreed,  that  the  judgment  of  the  court 

below  be  reversed,  and  that  there  be  judgment  in  favor  of  the  defendant,  with 

costs  in  both  courts. 


Francois  Bazin  et  al.  v.  L.  S.  Sbgura. 

The  lessor's  privilege  extends  to  the  bones  and  carts  kept  by  the  lessee  on  the  leased 
premises. 

APPEAL  from  the  Fifth  District  Court  of  New  Orleans,   Buchanan^  J. 
L.  Eyma  and  P.  Warfield^  for  appellants.     Dufour^  BuUson  and   Collins^ 
for  appellees.    The  judgment  of  the  court  was  pronounced  by 

Slidell.  J.  This  case  presents  a  contest  for  privilege  between  creditors. 
The  appellants  were  lessors  of  a  lot  and  sheds  in  which  Segurn^  the  lessee,  kept 
his  horses  and  carts,  and  where  they  were  found  at  the  time  of  the  provisional 
seizure.  The  sole  contest  before  the  district  judge  seems  to  have*  been  whether 
the  landlord's  privilege  extends  to  such  properly.  The  appellee  contends  that 
the  generality  of  the  words  '*  movable  effects  of  the  lessee  which  are  found  on 
the  property  leased,"  is  to  be  restrained  by  the  concluding  clause  of  the  same 
article  of  the  code,  in  which  it  is  said,  that  the  right  of  privilege  includes  the 
furniture  of  the  lessee  and  the  merchandise  contained  in  the  house  or  apart- 
ment, if  it  be  a  store  or  shop.  Sur  les  meubles  meublans  du  iocataire  et  snr 
les  marchandises  qui  garnissent  la  maison  ou  appartement  lou6,  si  c*est  un 
magasin  ou  une  boutique.  He  refers  also  to  the  expressions  used  in  the  French 
text  of  articles  285,  287  and  288  of  the  Code  of  Practice.  The  appellants,  on 
the  other  hand,  rely  upon  the  comprehensive  terms  used  in  the  Engliah  text  of 
the  articles  above  mentioned,  and  also  in  artacies  2676  and  3185  of  the  Civil 
Code.  The  lawgiver  there  speaks  of  **  the  effects'*  of  tlie  lessee,  '*  the  movm- 
bles  which  are  found  in  the  place  leased,*'  **  property  used  in  the  house,"  ^*  such 
furniture  or  property  as  may  be  found  in  the  house.*' 

The  legislation  upon  this  subject  is  certainly  loose  and  inaccurate,  and  its 
interpretation  not  free  from  difficulty.  The  conclusion  to  which  we  have  arrived 
is,  that  the  interpretation  advocated  by  the  appellee  is  too  narrow.  It  would 
render  many  of  the  expressions  of  the  lawgiver  nugatory,  and  would  also  bring 
our  code  in  conflict  with  the  jurisprudence  which  is  the  source  from  which  it 
is  mainly  derived.  The  landord's  privilege  takes  its  origin  from  the  Roman 
law.  That  law  gave  the  lessor  a  tacit  mortgage  as  comprehensive  as  the  priri- 
lege  which  seems  to  be  contemplated  by  the  larger  expressions  of  our  codes 
above  noticed,  covering  in  general  the  movables  which  the  lessee  brings  into  the 
house.  £o  jure  ultimur  ut  quae  in  prsedia  urbana  induct  a  illatave  sunt,  pignori 
esse  credantur  quasi  id  tacit6  convenerit.  Les  m^mes  lois  Romaines  accordaient 
ce  droit  d*hypothdque  tacite,  uon  seulement  dans  les  baux  des  matsons,  c-est-jl- 
dire,  des  Edifices  lou6s  pour  sei'vir,  k  I'habitation  du  Iocataire,  mais  pareiliemeat 
dans  les  baux  des  auberges,  mngasins,  cours,  boutiques  etautres  heritages  sem- 
blables.  They  excepted,  however,  movablea  brought  there  for  a  merely  tran- 
sient or  temporaiy  purpose.    See  Pothier,  Louage,   110,  227,  245.    Domat, 
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book  3,  sec.  5,  §§  14.  In  France,  a  similar  latitude  is  aHowed,  akbougb  the 
word  "gamit"  used  in  the  French  text  of  our  codes  is  found  in  the  Napoleon 
Code.  See  Troplong  on  Privileges,  No.  151.  The  reason  lor  the  privilege  is 
fonnd  in  the  fiict  that  the  movables  occupy  the  house,  and  are  sheltered  and 
protected  by  it.  There  is  justice,  therefore,  in  applying  them  to  the  psyment 
of  the  rent.  It  will  be  observed,  that  in  this  opinion,  we  are  considering  the 
question  of  privilege  as  to  property  of  the  lessee  only. 

It  is  therefore  decreed,  that  the  judgment  of  the  district  court  be  reversed, 
and  that  there  be  judgment  in  favor  of  B.  and  A,  Saulitt  opponenta,  for  the 
sum  of  $377  77;  execution  to  issue  forthwith  for  8115  27,  and  on  the  1st  of 
January,  Ist  April,  1st  July,  and  Ist  October,  1851,  and  on  the  Ist  Jnnuary  and 
Ist  April,  1852,  each  for  the  sum  of  $43  75,  with  the  lessor's  lein  and  privilege 
on  the  proceeds  of  the  horses,  mules  and  carts  seized  and  sold  in  this  case ; 
said  B.  and  A.  Soulie  to  give  credit  for  any  sums  they  may  receive  for  the  rent 
of  the  leased  premises,  until  the  expiration  of  the  lease,  to  wit,  on  the  31st  of 
March,  1852  ;  the  costs  of  the  appeal  to  be  paid  ratably  by  the  appellees,  and 
those  of  the  court  below  to  be  paid  out  of  the  fund  to  be  distributed.  And  it  is 
further  ordered  and  decreed,  that  the  judgment  of  the  court  below  as  amended 
be  affirmed  ;  the  appellees  to  be  paid  after  the  said  B.  and  A.  Soulie^  in  their 
respective  order,  except  Louis  Janitij  who  shall  be  paid  concurrently  with  said 
jB.  and  A,  S<nilie. 
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C.  C.  Williams,  Syndic,  v.  Heirs  of  John  Nicholson. 

Under  the  act  of  1 3th  of  March,  IB37,  the  fnnctiont  of  a  syDdic  do  not  cease  nntfl  the  estate 
ifl  finally  wound  up ;  and  the  homologation  of  a  tablean  filed  by  the  syndic  does  not  operate 
his  discharge  so  long  as  there  are  funds  which  are  not  distribated.  Whether  or  not  there 
be  snch  funds  in  the  hands  of  the  syndic,  is  a  matter  to  be  determined  from  the  evidence. 

APPEAL  from  the  Third  District  Court  of  New  Orleans,  Kennedy,  J. 
Lockett,  Goold  and  Roseliust  ibr  plaintiff.     Benjamin,  Micou  and  A,  N. 
Ogden,  for  defendants.     The  judgment  of  the  court  was  pronounced  by 

EusTES,  C.  J.  This  suit  is  instituted  by  the  plaintiff  as  syndic  of  the  creditors 
of  Louis  Schmidt  t.  Heirs  of  John  Nicholson,  deceased,  who  was  originally 
appointed  syndic  of  said  creditors  in  1840,  and  who  died  in  1848,  of  whom  the 
plaintiff  claims  to  be  the  successor  as  syndic.  The  petition  asserts  the  right  of 
the  plaintiff  to  the  papers  and  books  of  the  syndicate,  and  the  funds  thereof; 
and  alleges  the  neglect  of  the  heirs  to  pay  over  the  money  received  by  their 
ancestor  as  syndic  aforesaid.  It  prays  for  judgment  against  each  heir  for  the 
virile  portion  of  each  of  the  sum  that  may  appear  to  have  been  due  to  the  estate 
of  the  insolvent  by  the  deceased,  and  for  general  reUef. 

The  district  judge  sustained  certain  exceptions  taken  by  the  defendants  to  the 
plaintiff's  action,  and  dismissed  the  petition.  The  plaintiff  has  appealed.  The 
substance  of  the  exceptions  on  which  alone  the  dismissal  of  the  (petition  could  be 
sustained,  as  presented  by  the  counsel  for  the  defendants  in  argument,  appears  to 
be:  1.  That  the  homologation  of  the  tablean  of  distribution  filed  by  JSicholson  as 
syndic  is  in  law  a  judgment  in  favor  of  each  creditor  to  whom  a  dividend  is  assignedy 
and  has,  in  relation  to  the  proceeds  in  the  hands  of  the  syndic,  the  authority  of  res 
judicata.   That  the  right  of  each  creditor  is  thereby  limited  to  his  recourse  against 
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WiLLUMi  ^^  syDdic,  hia  hein,  and  the  security  of  the  syndic  on  the  bond  for  his  drndend. 
HEiHsor  2.  That  the  homologetioD  of  the  tablean  of  distribution  pnts  an  end  to  the  fboc- 
tions  of  the  syndic.  As  to  the  termination  of  the  functions  of  die  syndic  hj  die 
homologation  of  the  tableau  of  distribution,  it  is  only  necessary  to  obeerre,  that 
whatever  may  have  been  the  decisions  prerious  to  that  time,  the  statute  of  1837 
is  conclusive  against  the  proposition.  The  act  relating  to  insolvent  estates  pro- 
vides* tha£  all  executors,  administnton,  curators  and  syndics  shall  oontinne  in 
office  until  the  estate  shaU  be  finally  wound  up;  any  law  to  the  contrary  not  with- 
standing.   Act  of  March  13,  sec.  7. 

We  understand  from  the  authorities  quoted  by  counsel  that  a  judgment  homo- 
logating a  tableau  of  distribution  among  the  creditors  of  an  insolvent  to  be  a 
judgment  conclusive  inter  te,  as  to  the  funds  to  be  divided.  But  the  adminis- 
tration not  being  terminated,  it  seems  to  us  to  be  obvious,  that  the  crediton 
claim  on  any  fund  not  distributed  and  paid,  or  afterwards  coming  into  the  hands 
of  the  syndic,  is  not  affected  by  this  judgment.  Until  the  estate  is  settled,  their 
right  to  act  through  a  syndic  regularly  appointed  .cannot  be  quest loned.  Tliis 
mode  avoids  a  multiplicity  of  actions,  and  cases  have  more  than  once  oecvtred 
in  which  we  have  given  this  direction  in  judicial  proceedings  where  the  inteiiisU 
of  a  number  of  creditors  were  concerned.  LizarcU  v.  Chuett^  1st  Ann.  139. 
Green  v.  Weston,  14  Eng.  Ch.  Rep.  399.  Whether  this  estate  has  been  eeltied, 
and  whether  the  creditors  have  or  not  been  paid,  and  the  syndic  has  fully  admi- 
nistered on  the  property  of  the  creditors  received  by  him  are  matters  tsi  jMjfSw 
and  ought  not  to  have  been  closed  by  the  defendant's  exception. 

There  is  a  decree  of  the  late  Parish  Court  of  New  Orleans,  of  date  the  10th 
of  July,  1643,  by  which  the  final  tableau  of  distribution  was  homologated,  softr 
as  not  opposed,  and  it  was  ordered  that  the  syndic  be  discharged  finom  all  further 
liabilities  in  the  premises,  except  in  regard  to  the  oppositions  on  file.  The  oppo- 
sitions were  sustained,  and  the  tableau  amended  aocordtngly.  This  decree  was 
based  upon  die  rule  taken  on  the  creditors,  to  show  cause  why  the  tableau 
should  not  be  homologated  and  confirmed,  and  the  funds  paid  accordingly,  and  dM 
syndic  discharged  as  prayed  for.  Admitting,  for  argument  salte,  that  this 
decree  as  to  die  discharge  of  the  syndic  for  any  act  of  administration  has  any 
validlQr,  it  is  clear  that  the  discharge  is  coupled  with  the  distribution  of  the 
funds.  Indeed,  it  is  founded  upon  the  performance  of  that  duty,  and  inseparabla 
from  it.  Whedier  these  funds  have  been  so  distributed  is  an  issue  between  the 
parties  in  diis  suit.  There  is  nothing  before  us  which  closes  this  investigplMMi 
so  far  as  the  plaintifib  are  concerned.  The  district  court,  we  think,  erred  in 
sustaining  the  exceptions  of  the  defendants  and  dismissing  the  plaintiff^  peliuue* 
The  judgment  is  therefore  reversed,  the  defendants  exceptions  overruled,  and 
the  caae  remanded  fix*  further  proceedings ;  the  appellees  paying  the  oosta  of 
appeaL 
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Albbrt  and  Qubrtibr  v.  Citizens*  Bank  of  Louisiana. 

Where  obligationi  are  made  payable  in  Amiterdam  in  guilden,  and  the  obfigor  fiule  to  neet 
tboee  obligatioiM,  the  holder,  who  ia  compelled  to  ezerdie  hia  reooarae  opoa  tbe  obUger 
in  thia  State,  it  entitled  to  recover  the  valae  of  gnilderi  in  oar  money. 

WhetiB  an  oUigation  ia  made  payable  at  a  pardcolar  place,  and  tbe  obtigor  la  prored  aot  to 
have  piorided  the  Ainda  at  the  place  to  pay  it»  tbe  holder  ia  diapenaed  ftoa  presenting  it 
at  tibak  place. 
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A  bolder  of  a  daas  of  obligftUons  who  has  acqnieiced  in  diBcharging  a  portion  of  them  for  a        Albert 

Boro  leu  than  they  really  call  for,  u  not  thereby  precluded  from  demanding  the  fall  amoant  *. 

,  ^.  .   ,  Citizens  Bank 

due  on  the  remamder.  o,  Louisiaka. 

APPEAL  from  the  Third  District  Court  of  New  OrleROs,  Kennedy <,  J. 
Benjamin  and  Micou,  for  plaintiffs.     Pilot  and  C.  Roseliw,  for  defendants* 
The  judgment  of  the  court  {Pre^tont  J.  declining  to  ait  on  the  cause  on  account 
of  interest,)  was  pronounced  by 

Slidell,  J.  This  suit  is  brought  upon  coupons  or  interest  warrants  attached 
to  bonds  of  the  State,  delivered  to  the  Citjzens's  Bank  in  order  to  facilitate  it  in 
the  negotiation  of  a  loan,  and  which,  both  principal  and  interest  the  bank,  by  its 
charter,  was  bound  to  pay  as  they  matured.  The  only  question  presented  for 
our  decision  is,  whether  the  bank  is  bound  to  pay  twelve  dollars,  or  only  eleven 
dollars  and  eleven  cents  for  each  of  these  coupons. 

The  bonds  and  dividend  warrants  out  of  which  this  controversy  has  arisen  are 
of  the  following  tenor :  "  Citizens' Bank  of  Louisiana.  A.  No.  1712.  $444 
44 — (Bond  for  ^100  sterling) — 1200  guildera.  Know  all  men  by  these  presents, 
that  the  State  of  Louisiana  acknowledges -to  be  indebted  to  the  Citizens'  Bank  of 
Louisiana  in  the  sum  of  one  hundred  pounds  sterling,  (IM44  44 — 1200  guilders,) 
which  sum  the  said  State  of  Louisiana  promises  to  pay  to  the  order  of  the  presi- 
dent and  directors  of  the  said  bank  on  the  first  day  of  February,  1850,  with 
interest  at  the  rate  of  five  per  centum  per  annum,  payable  half  yearly,  at  the 
place  and  in  the  current  money  named  in  the  endorsement  hereto,  to  wit,  on  the 
first  day  of  February  and  the  first  day  of  August  of  every  year,  until  the  pay- 
ment of  said  principal.  In  testimony  whereof,  the  Grovernor  of  the  State  of 
Louisiana  has  signed,  and  the  Secretary  and  Treasurer  of  State  have  counter- 
signed these  presents,  and  the  seal  of  the  State  has  been  affixed  thereto,  at  New 
Orleans*  this  first  day  of  February,  in  the  year  of  our  Lord  eighteen  hundred 
and  thirty-six,  and  of  the  Independence  of  the  United  States  the  sixty-first. 
(Siened)  E.  D.  White,  Governor.  (Signed)  MA&Tm  Blache,  Secretary  of 
State.     (Signed)  F.  Ga&de&e,  State  Treasurer." 

The  bonds  were  endorsed  as  follows :  **  We,  the  undersigned,  Edmond  /.  , 
ForstalU  President,  and  /.  B,  PerravlU  Cashier,  of  the  Citizens'  Bank  of 
Louisiana,     for  value   received,   do  hereby  endorse   and  transfer  the  within 
bond  of  one  hundred  pounds  sterling,  bearing  interest  at  the  rate  of  five   per 

cent    per  annum,  to  the  order  of ;  and  do  hereby  bind   the  Citizens* 

Bank  of  Louisiana  to  pay  the  said  interest  half  yearly,  viz :  on  the  first  day 
of  February  and  the  first  day  of  August  of  each  year,  in  the  city  of  Amster- 
dam, at  the  counting  house  of  Messrs.  Hope  4r  ^<>'»  ^^  t^®  ^^^  of  twelve  guilders 
per  pound  sterling,  upon  presentation  and  delivery  of  the  dividend  warrant  in 
the  margin  hereof;  and  also  do  bind  the  said  Citizens'  Bank  of  Louisiana  to 
reimburse  the  principal  in  Amsterdam,  at  the  counting  house  of  the  said  Messrs, 
Hope  if  Co.<,  at  the  rate  of  twelve  guilders  per  pound  sterling,  upon  presenta- 
tion and  delivery  of  this  bond,  on  the  day  when  this  bond  becomes  due.  New 
Orieans,  this  first  day  of  August,  1836.  (Signed)  Edhohd  J.  FoasTALL, 
President.     (Signed)  J.  B.  pEaaAULT,  Cashier." 

The  divident  warrants  attached  to  the  bonds  were  to  the  following  eflfect : 
»» No.  28.  Thirty  guilders,  being  six  months  dividend  on  one  hundred  pounds 
sterling,  due  1st  February,  1850,  payable  in  Amsterdam  at  the  counting-house 
of  Messrs.  Hope  Sf  Co.     No.  1712.     J.  B.  P.,  Cashier." 

The  form  of  the  body  of  the  bond  was  prescribed  toiidem  verbis  in  the  act  of 

1836,  being  the  amendatory  charter  of  the  Citizens'   Bank.    The  endorsement 

91 


722  SUPREME  COURT  OF  LOUISIANA. 

Albkrt      Is  in  accordance  with  the  antfaorization  contained  in  &e  eeeond  section  of  lint 

mm 

CiTiiKiftBARK  Bct  which  roads  as  follows :  "  the  said  bonds  may  be  transferred,  by  the  endorse- 
op  LovisuNA.  mont  of  the  president  and  cashier  of  the  bank,  to  the  order  of  any  person  what- 
ever or  bearer,  and  the  said  endorsement  shaQ  Rx  the  current  money  and  the 
phice  at  which  the  principal  and  interest  shali  be  paid  from  the  fands  of  the 
bank.*' 

For  a  number  of  years  the  plaintiffs,  who  reside  in  Paris,  have  been  ezten- 
rively  engaged  in  the  purchase  of  coupons  or  interest  warrants  attached  to  these 
bonds.  It  is  admitted  that  the  plaintifis  purchased  the  coupons  in  question  in 
the  European  markets,  either  after  they  had  faDen  due  or  shortly  befixrs 
maturity ;  that  the  pkiintifls  were  fully  aware  of  the  tenor  and  eodorsementa  of 
the  bonds  to  which  tlie  coupons  were  attached  when  they  purchased  them; 
and  that  they  were  ne? er  presented  for  payment  at  the  counting  house  of  Hope 
^  Co.  at  Amsterdam,  nor  any  where  else,  until  they  were  paid  by  the  CitizeDs' 
Bank  at  New  Orleans. 

During  the  years  1844,  1845, 1846  and  1847,  and  up  to  the  23d  November, 
1848,  no  funds  had  been  placed  by  the  Citizens'  Bank  in  the  hands  of  the  house 
of  Hope  Sf  Co,  at  Amsterdam,  to  meet  the  payment  of  the  interest  falfing  doe 
semi-annually  on  the  bonds.  It  is  also  admitted  that  the  Citisens'  Bank 
has  paid,  at  its  counter  in  New  Orleans,  from  the  16th  May,  1843,  to  the  23d 
November,  1848,  one  hundred  and  sixteen  thousand  two  hundred  and  ten  cou- 
pons, amounting  to  the  sum  of  $1,291,093  10,  at  the  rate  of  eleven  dollus  and 
eleven  cents  for  thirty  guilders ;  and  that  no  other  or  higher  rate  has-e^er  been 
claimed  by  any  of  the  holders  of  coupons,  except  the  plaintiffs,  in  October,  1847; 
nor  has  any  higher  rate  been  either  claimed  or  paid  since  that  time. 

It  appears  that  from  the  26th  April,  1846,  to  tfie  16th  October,  1847,  the 
plaintifis  presented  for  payment  at  the  counter  of  the  bank  in  New  Orleaas^ 
fifteen  thousand  three  hundred  and  forty-three  coupons,  for  which  tbey  dahned 
and  were  credited  on  account  at  the  rate  of  eleven  dollars  and  eleveD  eeets, 
amounting  to  8170,460  73. 

In  October,  1847,  the  plalntifik  set  up  a  claim  to  be  paid  twelve  deOara  for 
each  coupon  of  thirty  guilders.  An  arrangement  was  then  made  by  which  the 
plaintiffs  agreed  to  receive  credit  on  account  for  their  coupons  as  heretofore, 
reserving  to  themselves  the  right  of  suing  for  the  difference  which  diey  claimed, 
provided  the  suit  should  not  be  instituted  within  a  year  from  that  date. 

The  suit  was  originally  brought  for  the  recoveiy  of  $23,123  09,  being  the  dif- 
ference in  the  amount  paid,  and  that  to  which  they  allege  themeelves  to  be  enti- 
tled on  all  the  bonds  which  hsd  been  paid  to  them ;  but  it  was  afterwards  so 
for  discontinued  as  to  limit  the  claim  to  $9,467  82,  the  difference  on  the 
of  coupons  paid  since  the  16th  October,  1847,  up  to  the  institution  of  the 

The  act  of  Congress  of  14th  July,  1832,  in  force  at  the  date  when  these 
bonds  were  issued,  declares  that  the  pound  sterling  shaD  be  estimated  at  four 
dollars  and  eighty  cents,  in  the  computation  of  duties.  This  rate  was  inereesed 
by  the  act  of  27th  July,  1842,  to  four  dolhtrs  and  eighty-four  cents.  Tlie  act  of 
2d  March,  1799,  fixed  the  rate  of  guilders  at  forty  cents,  at  which  rate  they  are 
still  computed  in  the  customhouse.    Gordon's  Dig.  p.  647,  No.  2188. 

It  was  also  proved  on  the  trial,  that  the  value  in  commerce  of  guHden  and 
pounds  sterling  in  the  United  States,  was  about  equal  to  the  rates  thua  6xed  by- 
Congress.  The  court  below  sustained  the  cfaum  of  the  plaiotiflb,  giving  tfaeoi 
judgment  for  $9467  82,  being  at  the  rate  of  twelve  dollars  for  each  cenpon  of 
thirty  guildera.    The  defendants  appealed. 
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Tha  defendants  insiBt  that  they  should  have  been  compeUed  to  pay  only  at       Albkbt 
the  rate  of  eleven  dollan  and  eleven  cents ;  and  they  attempt  to  deduce  this  citizens  Bakk 
proposition  bom  the  figures  $444  44,  used  at  the  head  and  in  the  body  of  the  ^^  Lovmi^ka. 
bond.    By  this  they  say,  *'  the  relative  value  of  the  different  currencies  of  the 
United  Ststes*  £n§;laad  and  Holland  is  fixed  in  the  body  of  the  bonds,  with  a 
full  knowledge  of  which  the  plaintiffs  purchased   the  dividend  warrants  in 
question." 

If  these  figures  meant  that  in  case  the  bond  was  by  endorsement  made  paya- 
ble in  the  United  States,  it  should  represent  a  sum  of  9444  44,  and  create  an 
obligation  to  that  extent :  the  contract  is,  on  its  face,  a  reasonable  one.  But  if  it 
meant  that  in  case  the  bond  was  made  payable  in  a  foreign  country,  the  debtor 
should  have  die  liberty  of  paying  an  obligation  of  one  hundred  pounds  sterling, 
or  twelve  hundred  guilders,  with  $444  44  of  United  States  money,  the  Legis- 
lature must  be  considered  as  having  proposed  to  the  capitalist  an  unbusinesslike 
and  anomalous  contract. 

The  true  intention  of  the  contracting  parties  is  to  be  mainly  sought  in  the 
endorsement  of  the  bond  and  in  the  form  of  the  warrant.  The  bond  expressly 
points  to  the  endorsement.  Its  language  is  **  with  interest  at  the  rate  of  five 
per  cent  per  annum,  payable  at  the  place  and  in  the  current  money  named  in 
the  endorsement."  When  we  turn  to  the  endorsement,  not  a  word  is  said  of 
the  currency  of  the  United  States.  Ittransfera  a  **  bond  of  one  hundred  pounds 
BterDng,"  and  fixes  unequivocally  and  unqualifiedly  the  place  and  rate  of  pay- 
ment The  interest  is  to  be  paid  **  in  the  city  of  Amsterdam,"  **at  the  rate  of 
twelve  guilders  per  pound  sterling."  This  payment  is  to  be  made  upon  the 
presentation,  not  of  the  bond,  but  of  the  warrant  only.  That  warrant  (or  cou- 
pon) is  an  unqualified  promise  to  pay  at  Amsterdam,  on  a  certain  day,  what? 
Not  doBars,  but  guilders.  With  what  show  of  justice,  under  such  a  contract, 
eould  an  agent  of  the  bank  appear,  at  the  maturity  of  such  a  warrant,  at  the 
bouse  of  Hope  Sf  Co,  m  Amsterdam,  and  tender  the  holder  eleven  dollara  and 
eleven  cents  in  American  coin,  instead  of  thirty  guilden,  of  which  the  real  value 
was  twelve  American  dolhn? 

In  this,  as  in  any  other  contract,  we  must  search  for  the  intention  of  the 
parties.  Certainly,  any  one  taking  the  warrant  wouM  not  expect  to  receive  a 
less  value  than  thirty  guilden;  and  on  the  other  hand,  we  do  not  conskler  the 
obligor  as  expecting  to  pay  less.  The  proposition  maintained  by  the  appellants 
is,  that  the  currencies  are  alternative  or  convertible.  But  we  concur  with  the 
plaintiff's  counsel,  that  it  was  not  the  intention  of  the  Legislature  to  permit  tly 
bonds  to  be  issued  as  convertible  or  alternative.  He  has  properly  argued  that 
the  parlicular  form  was  adopted  to  prepare  them  for  the  principal  European 
markets,  in  which  it  was  expected  they  would  be  negotiated,  namely,  London 
and  Amsterdam.  The  three  currencies  were  inserted  to  give  the  bank  and  its 
customen  the  selection  of  any  one  of  them.  This  selection  was  to  be  made 
when  the  bond  was  negotiated,  and  to  be  established  by  the  endorsement  of  the 
bond.  By  that  endonemeat  the  bond  becomes  definitively  payable  in  the  money 
named  in  it. 

What  was  the  motive  which  led  to  this  contract  on  the  part  of  tiie  State,  and 
the  object  intended  to  be  effected  by  it?  The  answer  is  obvious.  It  was  the 
desire  of  the  State  to  fiicilitate  the  bank  in  raising  money  at  home  or  abroadt 
and  it  was  the  interest  of  the  bank  that  the  bonds  should  have  such  a  form  as 
would  make  them  acceptable  to  capitalists.  It  is  certain  that  their  market  value 
would  have  heen  sensibly  impaired  if,  after  negotiation,  the  three  currencies 
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Albert      renmiDed  convertible,  so  that  the  bonk  oonld  tender  gaild«nB  to  the  EngliBh 
CittzenaBakk  creditor,  or  dollars  to  the  German. 

or  LoD ifliAjf  A.  \y  g  therefore  conclude,  that  the  plaintiiTs  were  entitled  to  receive  thirty  gailden 
in  Amsterdam.  The  bank  having  failed  to  perform  its  contract  there,  and  die 
creditor  being  obliged  to  sue  here,  he  ought  to  have  just  as  much  allowed  him 
here  as  he  would  have  had  if  the  contract  had  been  duly  performed.  Equity 
forbids  that  a  debtor  should  be  enabled,  by  his  own  default,  to  diminish  his 
oUigations.  See  Kent's  Comm.  vol.  3,  117.  Scott  y.  Bevait,  2  Bam.  &  Add.  78. 

But,  say  the  defendants,  whatever  might  have  been  the  right  of  the  plaintiffii 
to  claim  thirty  guilders,  or  the  equivalent  thereof,  if  the  coupons  had  been  pre- 
sented for  payment  at  their  maturity  at  the  counting  house  of  Uope  Sf  Q>~  at 
Amsterdam,  no  such  pretension  can  be  sustained  when,  as  in  the  present  instance, 
they  were  volnntairly  present  for  payment  and  paid  in  the  United  States. 
The  answer  is,  the  presentation  here  was  not  voluntaiy.  For  several  years  tha 
bank  had  utterly  neglected  to  place  funds  in  the  hands  of  Uop€  Sf  Oa,  at  Amster- 
dam, as  it  was  bound  to  do;  and  it  would  have  been  a  vain  expense,  trouble  and 
risk  for  the  platntiffs  to  have  sent  their  coupons  there  to  have  a  demand  made 
which  would  have  been  met  with  the  answer  of  **  no  funds."  It  is  true,  that 
decisions  of  our  predecessor  may  be  found  which  sanction  the  position  assumed 
by  the  appellant ;  but  this  court  has  considered  itself  compelled  by  the  weight  of 
reason  and  authority  to  adopt  the  equitable  rule,  that  the  holder  of  a  negptiabie 
promise  to  pay  money  need  not  show  a  demand  at  the  appointed  place  when 
no  funds  have  been  provided  th^re  by  the  debtor.  See  Bent  v.  Lauve,  3d  Ann. 
90.     Ripkay,Popef  ante  p.  61. 

Id  conclusion,  we  remark  that  the  fact  of  the  acquiescence  of  the  plaintifls  in 
the  redemption  of  other  coupons  at  a  lesser  rate,  is  no  defence  to  his  recovery  of 
what  is  lawfully  due  upon  the  obligations  now  before  us.  The  opinion  hitheito 
entertained  by  the  bank,  or  the  plaintiff  or  other  holders  of  these  coupons,  may 
be  entitled  to  some  consideration  as  an  opinion*  but  certainly  cannot  coDtrol  the 
legal  effect  of  the  obligation.  And  we  may  observe,  that  the  fact  of  this  former 
acquiescence  is  mu^h  less  significant  when  we  remember  the  disordered  con- 
dition of  the  bank,  which  threw  its  obligations  upon  the  market  .at  a  great 
discount,  so  that  hoMers  were  contented  to  realize  what  the  bank  would  aflow. 

Judgment  affirmed,  with  costs. 


Heirs  of  Villars  v.  J.  M.  Kbnnbdy  et  al. 

At  the  period  of  hiitory  when  it  wu  aitial  to  saiToand  cities  with  walla  and  fbrtificatknw, 
to  prevent  their  ateB  as  defences  from  being  interfered  with,  it  wa«  caitxnnafy  to  leave  an 
open  space  outside  of  the  walls,  which  was  not  allowed  to  be  granted  as  private  pwperiy. 
This  CQstom  was  observed  in  the  foanding  of  the  city  of  New  Orleans. 

The  decisions  of  the  Spanish  Oovernors  of  Louisiana  upon  qnesdons  of  title,  as  ^^ey  wen 
vested  with  jadicial  as  well  as  execntive  powers,  were  final  jadgments  which  soscained 
the  plea  of  re»  judietUa. 

APPEAL  from  the  Fifth  District  Court  of  New  Orleans.  Buchanan,  J. 
G.  Schmidt  W.  C.  Micou  and  J.  P.  Wildtj  for  phuntifis.     L,  Peine, 
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L.  Hunlon  and  T.  /.  Durante  for  defendaats.     R.  Prtaux  and   C  RMelius.      HKins  or 
ibr  Municipality  No.  One.    The  judgment  of  the  court  was  pronounced  by  9'. 

Paeston,  J.    Thia  is  in  effect  a  suit  against  the  United  States  for  that  large     Kkknedt. 
and  valuable  square  of  ground  in  front  of  the  city,  on  which  the  United  States 
Mint  is  established  and  for  its  rents  and  profits  since  the  year  1819. 

Our  predecessors,  after  an  elaborate  and  able  argument,  determined  that  it 
was  one  of  those  cases  in  which  the  officers  of  the  General  GoFemment  might  be 
sued  for  property  in  their  possession  claimed  by  the  Goyernment,  and  in  which 
the  officers  had  no  interest.  K  we  had  the  right  to  review  the  decision  in  this 
case,  we  do  not  find  it  necessary.  Besides  there  is  a  party  on  record,  in  relation 
to  whose  rights  it  is  imperative  on  us  to  decide,  to  wit,  the  First  Municipality 
of  New  Orleans,  called  in  warranty  by  the  officers  of  the  United  States.  The 
Municipality  has  appeared  by  her  counsel,  and  joined  in  the  defence  of  the 
title,  under  which  the  premises  are  occupied  by  the  United  States. 

The  plaintiffs,  who  are  very  numerous,  declare  that  they  are  the  descendants 
and  heirs  of  Claude  Joseph  Dubreuil  Villars,  who  died  in  this  city  in  the  year 
1757;  that  the  ground  in  controversy  was  a  portion  of  a  plantation  which 
belonged  to  him  before  his  death,  of  which  two  arpents  and  twelve  toises  front 
on  the  river,  embracing  this  square,  was  never  alienated  by  his  heirs  or 
representatives. 

On  the  hearing  of  this  cause,  the  plaintiffs*  counsel  observed  that  the  presump- 
tion was  in  favor  of  the  validity  of  plaintiffs'  title,  because  the  judge  of  the 
district  court  had  found  it  necessary  to  employ  fifty  printed  pages  to  support  his 
opinion  adverse  to  the  title.  The  district  judge  might  indeed  have  summarily 
stated  two  or  three  leading  fiusts,  fully  established  by  the  evidence  as  fatal  to  the 
plaintiffs'  suit,  and  rendered' judgment  against  them.  But  it  was  far  more 
aatisfkctory  to  public  justice,  and  should  be  to  both  parties,  for  that  tribunal  to 
have  examined  with  care  every  document  and  all  the  oral  testimdny  introduced 
in  evidence,  and  which  had  accumulated  for  a  century,  and  to  show  from  all  a 
total  want  of  title  in  the  plaintiflCs,  and  a  complete  and  perfect  title  in  the 
defendants.  He  has  done  so  with  great  ability  and  extraordiiuiiy  care  and 
labor,  and  the  scCuncj  of  his  detail  of  fiicts  and  conclusions  from  them  caunot 
be  too  much  applauded  by  this  court. 

After  hearing  the  case  fully  argued  on  behalf  of  plaintiffs'  counsel,  we 
deemed  it  unnecessary  to  hear  the  counsel  of  the  defendants,  believing  that 
none  of  the  conclusions  of  the  district  court  had  been  successfully  assailed,  and 
with  a  few  general  observations,  we  will  condense  and  adopt  the  reasons  given 
for  the  judgment  of  the  district  court  as  our  own. 

It  will  be  seen  by  the  35th  chapter  of  the  book  of  Numbers,  and  the  21st  of 
the  book  of  Joshua,  that  the  children  of  Israel  were  commanded  with  great 
particularity  in  foundmg  cities  for  emigrating  tribes*  to  lay  off  extensive  suburbs 
outside  of  the  toalls,  for  the  common  use  of  the  inhabitants.  The  christian 
sovereigns  of  Europe,  either  from  a  reverence  for  the  example  or  the  intrinsic 
utility  of  the  custom,  incorporated  it  into  their  laws  for  the  government  of  their 
Cotoniee  in  the  Indies.  By  the  term  eily,  in  Spanish  jurisprudence,  was  under- 
stood a  place  surrounded  by  walls.  7  Part,  title  33,  law  6.  And  by  the  laws  of 
the  Indies,  it  was  expressly  provided,  that  no  houses  should  be  erected  within 
the  distance  of  three  hundred  paces  from  the  walls  or  breastworks  of  the  town, 
this  being  necessary  for  the  good  of  our  service  and  for  the  safety  and  defence 
of  the  towns.  See  the  Laws  of  the  Indies,  book  4,  title  7,  law  12;  or  White's 
New  Racopelacion,  vol.  2,  p.  47. 
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Hkim  or         In  Merlin,  verho^  FortificatioD,  voL  12,  BruBsell's  Edition  of  1836«  it  wi&  be 
9,  seen  that  by  an  ordinance  of  the  King  of  France,  dated  the  24th  of  Sepfamber, 

Kehredt.  1678,  ramparts,  ditclies,  and  other  places  which  had  serf  ed  for  the  fortifications 
of  the  cities  of  the  kingdom  could  not  be  alienated  by  his  officers,  because  they 
were  things  out  of  commerce  and  bebnged  to  the  king.  It  will  be  seen  farther, 
under  the  word  Cbianiinuzttr,  that  cities  coukl  not  alienate  their  commona,  and 
in  the  collection  of  the  laws  and  ordinances  of  the  Colonies  by  Moreaa  de  Saint 
Mery,  he  gives  some  striking  cases,  in  which  even  public  officers  had  attempted 
to  locate  themselFes  permanently  on  places  destined  to  public  purposes,  in  which 
their  pretensions  were  rejected,  having,  as  expressed  in  one  decree,  the  shame 
of  having  speculated  without  profit  upon  an  object,  the  destination  of  whidi 
rendered  it  worthy  of  the  protection  of  the  colonial  laws.  See  his  work,  p.  262 
and  309. 

The  City  of  New  Orleans  was  founded  by  Oovemor  Biemville  about  the  year 
1718.  A  copy  of  a  plan  which  the  city  has  obtained  from  the  Minister  of  Marine, 
and  Colonies  in  France,  made  by  the  Engineer  de  Lassos  in  1726  exhibits  the  city 
and  its  environs.  The  first  concession  of  Isnd  below  the  city  is  exhibited  as 
made  to  one  Dreux*  By  the  scale  of  the  map  its  upper  line  is  more  than  half  a 
mile  bek>w  the  city ;  and  all  the  intervening  space  is  marked  on  that  early  plan 
as  commons  of  the  city. 

That  the  King  of  France  might  subsequently  grant  these  commons  to  individoals 
we  have  no  doubt ;  and  that  they  were  granted  to  individuals  to  the  distance  of 
within  two  arpents  and  twelve  toises  of  Barracks  street,  the  plaintiffs'  copneal 
have  rendered  probable. 

For  sltbough  they  alleged  that  the  square  claimed  by  them  was  a  portioB  of 
a  tract  of  land  belonging  to  their  ancestor,  called  his  Brewery,  yet  when  the 
^defendants,  with  uncommon  industfy  and  at  great  expense,  traced  the  titlee  asd 
location  of  that  tract,  and  demonstrated  that  the  upper  line  of  the  Brewefy  PImh 
tation  was  a  quarter  of  a  mile  below  the  square  in  controversy,  and  that  pJatmifly 
ancestor  had  alienated  that  tract  years  before  his  death,  the  court  allowed  then 
to  show  that  their  ancestor  owned  another  tract  of  land  nearer  the  city*  ef  which 
they  contend  the  square  in  controversy  was  a  portion.  They  showed  neicher 
grant  nor  title  to  tills  last  tract ;  but  a  sale  of  the  Brewery  Plantation  on  the  5th  of 
October,  1758,  is  in  evidence,  describing  it  as  lying  about  a  quarter  of  a  league 
below  the  city,  and  bounded  on  the  upper  side  by  land  belonging  to  the  succeasioo 
oiDubreuU  VUiars;  and  a  month  afterwards,  on  the  4th  of  November,  1758,  a 
public  sale  of  the  bnd  bek>nging  to  the  sncceaiion  was  made,  the  plaintiffs 
contend,  with  a  front  of  seven  arpents  and  eighteen  toisest  embnuaiig  the 
square  in  controversy  and  if  fit>m  these  acts  we  may  infer  a  grant,  the  question 
ist  whether  seven  arpents  and  eighteen  toises  were  granted,  and  if  so,  did  tfaety 
embrace  the  square  for  which  the  suit  is  brought  7 

It  is  ascertained  beyond  a  doubt  that  the  city  of  New  Orleans  was  fortified  by 
Chvemor  Bienville^  by  whom  it  was  founded.  A  military  governor  of  a  feeble 
Cok>ny,  surrounded  by  numerous  savages,  actually  at  vrar  with  the  pow^Ail 
tribe  of  Chickasaws  and  also  the  Natches,  could  not  do  otherwise  than  fiwtiQr 
his  capilol.  That  the  city  was  fortified  at  its  foundatiom  and  an  esplanade  left 
outside  for  the  use  of  the  fortifications,  is  rendered  certain  by  a  grant  made  in 
1724  to  one  De  Chavannes^  the  Secretary  of  the  Western  Company,  of  twn 
arpents  above  the  Brewery,  on  tlie  condition  that  it  couM  be  fonnd  at  the 
distance  prescribed  by  the  ordinances  from  the  esplanade  of  the  city.  In  1725 
he  had  the  grant  made  absolute ;  the  engineer  of  the  province  having  giten 
assurance  that  it  would  not  cause  any  injuiy  to  the  fi>rtifications  of  the  city. 
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The  plaintiffs  suppose  this  the  grant  under  which  thehr  ancestor  held  the  land     Hrius  or 
in  controversy,  and  the  proceedings  contain  internal  evidence  that  it  was  the  ^, 

nearest  private  grant  to  the  cily  which  was  made.  Kbkwedt. 

By  an  inspection  of  the  plan  of  the  city  and  its  fortifications,  dated  the  29th 
of  May,  1724,  and  made  by  Depanger,  the  Engineer  of  the  Colony,  it  will  be 
Been  that  the  city  was  at  that  period  laid  oif  into  parallelograms  down  to 
Barracks  street.  The  barracks  were  established  at  the  corner  of  that  and  Levee 
Btreef.  The  river  making  a  turn  there,  the  fortifications  were  adjoining  below 
and  in  advance  of  the  city.  By  comparing  this  phn  with  the  site  of  the  square  in 
controversy,  it  will  be  seen  that  the  square  is  entirely  within  not  only  the 
esplanade  of  the  fortifications,  but  within  the  exterior  line  of  the  fortifications 
themselves,  and  is  evidently  left  vacant  and  appropriated  tor  the  fortifications  and 
defence  of  the  city.  It  is  palpable,  therefore,  that  It  was  not  granted  to  jPe 
Chavannes, 

We  have  reason  to  believe  this  line  of  fortifications  was  not  abandoned,  but 
was  maintained  and  enlarged  from  time  to  time,  until  the  treaty  of  peace  between 
France  and  Great  Britain  in  1763,  when  the  Province  was  ceded  to  Spain.  It  is 
matter  of  histoiy  that  Ptrrier,  the  Commandant  General  of  Louisiana  in  1730, 
repaired  them  and  surrounded  the  city  with  a  wide  ditch  to  protect  it,  as  well 
from  the  Natchez  and  other  hostile  tribes  of  Indians  as  from  an  apprehended 
insurrection  of  the  slaves,  and  collected  three  hundred  regular  troops  and  three 
hundred  militia  into  the  adjoining  barracks  at  the  comer  of  Barracks  and  Levee 
streets.     Salmon^  his  successor,  was  constantly  at  war  with  the  Indians. 

BUnviUe,  the  former  military  governor  who  had  established  the  fortifications, 
returned  again  as  governor  in  1734,  and  brought  with  him  six  hundred  and  fifty 
regular  troops  for  the  defence  of  the  country.  During  his  government  he  was 
constantly  engaged  in  war.  The  Marquis  of  Vandrtuil  succeeded  him.  War 
existed  between  France  and  Great  Britain  in  1741,  continued  until  Quebec  fell 
and  Canada  was  conquered ;  and  in  1758,  the  very  year  in  which  the  sales,  out 
of  which  this  controversy  arises,  occurred,  Fort  Duquesne,  the  present  site  of 
Pittsbui^h,  was  surrendered,  and  the  French  garrison  came  to  New  Orieans 
and  was  quartered  by  Gofcemor  Kerlerec  in  the  barracks  in  the  rear  of  the  same 
fortifications. 

We  have  no  doubt  that  Oovemor  KerUrec  extended  these  fortifications  not 
only  on  the  two  arpents  and  twelve  toises  of  land  below  the4>arrack8,  which 
subsequently  became  the  subject  of  controversy  between  the  GU>veniment  and 
individuals,  but  so  as  to  encroach  on  the  adjoining  plantation,  admitted  by  the 
Government  then  as  now  to  be  private  propeity.  Because  a  plan  of  the 
fortifications  was  made  in  1760  by  Deverges^  the  Engineer  of  the  King,  showing 
the  exterior  lines  of  the  fortifications  encroached  upon  this  private  property,  and 
exhibiting  four  small  square^within  the  fortifications,  marked  V,  which  were  to 
have  been  given  to  the  owner  of  the  plantation  as  an  indemnity  for  the 
encroachment. 

But  the  treaty  of  peace  was  made  in  1763,  the  land  encroached  upon  was  no 
longer  needed  for  the  defence  of  the  country.  DelackaUe^  the  owner,  resumed 
it.  His  successors  possessed  it  until  the  cession  of  the  country  to  the  United 
States,  by  whom  it  was  confirmed  to  them  and  laid  off  and  sold  by  the  present 
Bernard  Marigny^  as  a  suburb  of  this  growing  city.  Therefore,  the  indemnity 
was  never  made,  but  the  squares  were  ceded  or  sold  by  the  Government. 

We  have,  therefore,  the  strongest  possible  evidence,  and  which  is  conclusive 
on  our  minds,  that  the  square  in  controversy  was  not  private  property  until  1763, 
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Hkiim  or  but  had  been  owned  and  actually  poBsessed  by  the  Govemment  Ibr  fhe 
forti6catioD  and  defence  of  the  city  from  its  fonndation  until  that  year,  being  • 
period  of  forty- five  years. 

Notwithstanding  the  irresistible  presumption  against  the  chiim  of  the  plaintifis 
growing  out  of  the  circumstances  to  which  we  ha?e  adverted,  tfaej  have 
endeavored  to  infer  a  title,  not  only  to  the  square  in  controversy,  but  also  to  a 
tract  of  land  having  two  arpents  and  twelve  toises  front  on  the  Mississippi  river, 
in  which  it  is  embraced  from  the  mortuary  pit>ceedings  in  the  succession  of 
their  ancestor.  They  have  attempted  to  do  so  from  a  sale  made  of  the  plastatioii 
belonging  to  his  succession,  in  the  month  of  November,  1758.  The  sale  was 
made  on  the  application  of  the  heirs  of  Viliars  Duhreuil  to  sell  the  whole  of  his 
property  real  and  personal.  The  whole  was  ordered  to  be  sold  without  any 
reservation  whatsoever,  with  the  approbation  of  the  attorney  general  of  the  king. 
The  officer  charged  on  behalf  of  the  heirs,  and  the  tribunal  which  ordered  the 
sale  of  the  plantation,  advertised  it  in  writing  from  time  to  time  for  two  months, 
as  follows  :  **  A  plantation  of  the  late  Mr.  DubreuU^  adjoining  on  one  side  the 
limits  of  this  city,  and  on  the  other  the  plantation  of  Mr.  AmdoU  having  eevea 
arpents  and  eighteen  toises  fitrnt  by  all  the  depth,  to  the  limits  of  the  Bayoa  and 
of  Chantitty*  together  with  the  principal  house  and  other  buikUnga,  a  saw-mili 
running  four  saws,  another  mill  working  pestles,  (for  hulling  rice)  attached  to 
the  stiw-millt  a  sugar  mill,  a  brick-yard  with  two  kilns,  containing  each  ninety 
thousand  brick,  five  large  sheds,  a  negro  quarter,  and  generally  all  the  bnildinga 
on  the  plantation,  accessories  and  appurtenances,  in  the  condition  in  which  they 
are,  and  on  the  further  condition  that*  inasmuch  as  the  greater  part  of  said 
building9  are  constructed  upon  land  wliich  belongs  to  the  king,  and  which  he  has 
reserved  to  himself,  which  land  is  not  comprised  in  the  above  mentioned  seven 
arpents  and  eighteen  toises  of  front,  it  shall  be  free  to  the  king  to  re-take  that 
said  portion  of  land  which  belongs  to  him  whenever  he  shall  think  proper  to  do  so; 
the  purchaser  removing  previously  all  the  buildings  which  are  seated  thereon.*' 

And  on  the  day  of  sale  Mr,  VUlars,  by  direction  of  the  officers  of  Goveramentt 
caused  it  to  be  proclaimed,  and  also  to  be  reduced  to  writing,  in  the  procet 
verbid  of  sale,  **  that  to  prevent  reproaches  and  contestations  on  the  part  of  the 
purchaser,  he  declares  to  us,  in  order  to  give  through  us  a  knowledge  to  bidders 
here  present,  and  all  others  coming  from  one  moment  to  another,  that  the  house 
for  which  we  are  now  receiving  bids  is  situated  upon  land  of  the  king,  as  weO 
as  all  the  other  buildings  between  it  and  the  city :  and  that  it  is  only  in 
consideration  of  Mr,  Duhreuiln  his  father,  that  his  majesty  had  consented  to  the 
enjoyment  on  the  part  of  the  said  Mr,  Dubreuil  of  two  arpents  and  twelve 
toises,  upon  which  are  built  the  buildings  above  mentioned  ;  which  two  arpents 
and  twelve  toises  became  consequently,  in  passing  into  other  hands,  subject  to 
be  re-taken  by  his  majesty,  at  the  will  of  the  ordonateurs  of  this  Province,  upon 
their  permitting  the  purchaser  to  take  away  the  buildings  which  are  situated 
upon  the  same."  Mr.  Delachaise  became  the  purchaser,  and  with  the  hein 
of  Vtllars  and  officers  of  the  Government  signed  the  proce$  verbal  of  sale 
containing  still  another  clause,  **  obliging  himself  to  take  away  the  buildings 
which  are  on  the  larul  of  the  king^  in  case  he  be  ordered  to  do  so.** 

These  proceedings,  so  far  from  showing  that  the  land  in  controversy,  or  the 
two  arpents  and  twelve  toises  embracing  it,  belonged  to  the  deceased,  show  the 
contrary  conclusively.  The  adveitisement,  as  well  as  the  declaration  of  Villarg 
Dubreuil  proclaimed  to  the  bidders  and  reduced  to  writing  in  the  proces  verbal 
of  sale,  and  not  only  ap])roved  but  directed  by  the  officers  of  the  Government* 
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d«ckire  in  ternu  that  the  land  belonged  to  the  king  and  not  to  the  deceased, 
because  the  king  had  resenred  it  for  binwelf.  The  nranilest  interpretation  of  the 
advertisement  and  declaration  is,  (if  thejr  admit  of  interpretation,)  that  the  king, 
in  granting  the  adjoining  tract,  had  not  granted  these  two  arpents  and  twelve 
toises,  but  had  reserved  them  for  his  fortifications  and  the  defence  of  the  city. 

The  argnment  of  connsel  is,  that  the  French  concessions  of  land  were  made 
upon  the  condition  that  the  king  might  resame  what  was  necessary  for 
fortifications,  and  the  enunciation  in  the  sale  was  made  in  reference  to  that 
condition.  But  this  argument  assumes  that  it  was  the  condition  of  the  whole 
grant,  because  it  was  usual  in  all  French  concessions.  Why  then  was  not  this 
announced  to  be  the  condition  upon  which  the  whole  tract  was  sold  ?  Why 
was  the  enunciation  of  the  condition  limited  to  two  arpents  and  twelve  toises, 
when  it  was  applicable  to  the  whole  seven  arpents  and  eighteen  toises  ?  Why 
was  the  condition  enounced  at  all,  since  it  has  never  been  customaiy  in  either 
public  or  private  sales  subsequent  to  the  grant  upon  that  condition  ? 

The  plain  import  of  the  whole  proceeding  is,  that  the  vendor  was  selling  a 
tract  of  land  with  improvements,  and  at  the  same  time  was  selling  some 
buildings  on  an  adjacent  tract  of  land  that  belonged  to  the  king,  and  which  had 
not  been  conceded  by  him.  The  reason  it  had  not  been  granted  we  have  shown 
was  palpable  at  the  time,  because,  1st,  it  had  been  dedicated  from  its  foundation 
as  commons  of  the  city ;  and  2nd,  was  always  indispensable  to  the  defence  of 
tiie  city,  being  the  esplanade  of  its  fortifications. 

Why  then,  it  will  be  asked,  was  it  occupied  by  Duhreuil  VUlart  with  houses  ? 
It  appears  in  evidence  that  he  was  the  undertaker  and  builder  of  the  fortifications 
for  the  king,  and  nothing  was  more  natural  than  that  the  king's  officers  should 
permit  him  to  have  his  dwelling,  and  perhaps  carpenter's  shop,  on  the  ground 
reserved  for  the  use  of  the  fortifications,  upon  condition  of  removing  them 
whenever  required.  The  removal  would  only  be  required  in  case  an  attack  or 
siege  WAS  anticipated,  which  might  not  occur  in  a  lifetime. 

Therefore,  the  heirs  of  Duhreuil  Ftllars  who  sold,  and  the  ofiScers  of 
government  who  superintended  the  sale,  caused  it  to  be  published  and  then 
reduced  to  writing  in  a  proc^  vtrhaU  and  then  to  be  proclaimed  orally  before 
the  sale,  in  order,  as  they  say,  to  prevent  reproaches  and  contestations  on  behalf 
of  the  purchaser,  and  to  give  full  information  to  the  bidders  and  all  others,  that 
the  dwelling  house  and  some  other  buildings  offered  for  sale  was  situated,  not  on 
land  which  tbe  king  might  resume  for  the  fortifications,  but  on  land  belonging  to 
the  king;  on  land,  it  is  further  stated,  reserved  by  the  king,  that  is,  not 
conceded,  but  reserved  for  his  fortifications.  Duhreuil  Vtllart  further  stated 
that  it  was  only  in  consideration  of  Mr.  Duhreuil,  his  father,  that  his  majesty 
had  consented  to  the  enjoyment  on  the  part  of  Mr.  Duhreuil  of  two  arpents  and 
twelve  toises,  on  which  are  built  the  buildings  mentioned ;  which  two  arpents 
and  twehre  toises  became  consequently,  in  passing  into  other  hands,  subject  to 
be  re-tnken  by  his  majesty  at  the  will  of  the  ordanateur  of  the  Province,  permit- 
ting the  purchaser  to  take  away  the  buildings  which  are  situated  upon  the  same. 

No  language,  it  appears  to  us,  could  have  expressed  in  stronger  terms  that 
the  land  did  not  belong  to  the  succession,  but  that  it  belonged  to  the  king ;  and 
indeed  it  declared  that  the  possession  of  the  late  Duhreuil  Villars  was  of  the  most 
precarious  character,  being  held  by  him  only  on  account  of  the  high  consideration 
entertained  for  him  by  the  king:  and  therefore  clearly  implies  that  his  succession 
hiid  DO  possession  at  all  of  the  land,  but  only  of  the  bouses. 
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Wtt  have  adverted  to  the  history  of  the  French  fixtificatioof  notU  the  peiM 
of  1763.  During  the  next  thir^  yearv  thej  fell  ioto  diiase,  and  indindnih 
encroached  upon  the  esplanade.  And  in  1789,  Col,  St.  Maxent  told  the  \m 
arpente  and  twelve  toiaea,  with  his  plantation,  to  Laurent  Sigur.  In  1794,  the 
Barvn  Carondtlti  surroanded  the  city  with  new  fortifications,  in  which  he  wm 
aided  by  Liaveau  Trudtau^  the  Sanreyor  General  of  the  Province.  The  usiei 
of  the  fort,  like  those  of  the  French  fortifications,  encroached  beyood  the  two 
arpents  and  twelve  toises  on  what  was  indiapntably  private  proper^.  IVs^s, 
in  looking  at  Sigur^s  bill  of  sale,  and  the  line  of  fortifications  as  Itid  off  bj 
Duverges  in  1760,  which  did  encroach  on  private  property  and  for  which 
indemnification  was  to  have  been  given,  momentarily  supposed  that  the  two 
arpenta  and  twelve  toises  belonged  to  Sigur^  and  that  he  was  eotiUed  to 
indemnification,  and  Sigur  made  a  chum  for  it  from  the  Spanish  Govenineat 

And  here  it  is  proper  to  observe  that,  if  there  was  ever  any  preteoce  that  tha 
land  was  private  property,  the  pretence  betonged  to  Laurent  Sigur,  sad  ootto 
the  heirs  of  Dubreuil  Villars,  For  the  district  judge  has  demoostrated  that  if 
they  sold  a  certain  quantity  of  hmd  by  measurement,  they  sold  saves  arpesti 
and  eighteen  toises,  all  that  they  ever  possessed;  and  if  they  sold  by  meteaaad 
bounds  |ierav^«toaem,  they  sold  to  their  extreme  boundaries,  and  parted  wilbiU 
their  interest.  So  that  the  claim  of  the  plaintifiTs  is  utterly  unfoonded,  eveo  if 
their  ancestor  ever  had  any  daim  to  the  land. 

In  consequence  of  the  demand  of  Laureni  Sigur  for  indemnificatkiB  ia  1797, 
Gayoeo  De  Lemoe^  then  Glovemorof  Louiaiana,  caused  a  thorough  invesligilioB 
to  be  made  in  order  te  ascertain  the  true  line  between  Sigw*$  property  sad  tfast 
belonging  to  the  king.  It  was  made  in  presence  of  persona  of  note,  appoiDtsd 
en  behalf  of  the  Cabiltto^  in  presence  of  Sigur^  of  course,  and  coodacted  hf 
Laveau  Trudeau,  the  Surveyor  General  of  the  Province.  After  mnch  enmifli^ 
tion,  the  tine  between  the  city  and  the  plantetion  was  aacertained  and  fixed  it 
two  arpents  and  twelve  toises  bek>w  Banracka  street,  about  as  nearly  u  we  cm 
judge  one  hundred  feet  below  Esplanade  street.  Much  notoriety  wss  givee  to 
the  proceedings;  the  line  was  established  with  great  formality,  sad  WH 
subsequently  known  as  Gayoso's  Line.  And  the  governor  rejected  the  dsun  of 
Sigur  for  damages,  on  the  ground  that  **  neither  he  nor  the  perMOi  fiaia 
whom  he  held  could  have  acquired  any  right  on  the  ground  within  the  liaes  of 
the  old  iprtifications  although  through  error,  inattention  or  indulgence,  they 
might  have  been  sufTered  to  possess  it.  That  with  regard  to  the  angles  of  Fort 
St.  Charles,  which  might  exceed  the  old  fortificationa,  the  plaintiff  oouJd  oot 
have  a  better  title  to  an  indemnity  from  the  Govemmentt  because  in  oil  ooocet- 
sions  made  under  the  French  Ccovemment,  the  king  had  always  reserved  the 
light  of  taking  out  of  the  lands  granted  the  ground  necessary  for  exteodiog  the 
fortifications  of  the  city  ;  a  right  to  which  the  King  of  Spain  had  succeeded.** 

As  the  governor  was  charged  with  the  exercise  of  judicial  aa  weO  asexecotifo 
powers,  this  was  a  decision  absolutely  binding  upon  the  claimant  of  the  hsd. 
The  present  Bernard  Marigny^  who  subsequently  became  the  proprietor  d 
the  plantation,  considered  it  so,  and  claimed  befcure  the  American  botrd  of 
commissioners  for  the  adjustment  of  land  titles  only  to  Gayoso's  Line,  aod  wii 
confirmed  to  that  extent  and  no  further. 

In  consequence  of  the  decision  of  the  Spanish  governor!  Itaurenl  Sigur  refniM 
to  pay  to  the  syndics  of  CoL  St.  Maxent,  the  whole  price  he  had  agreed  to  pm 
for  the  pkntation,  on  the  ground  that  two  arpents  and  twelve  toises  of  the  va^ 
belonged  to  the  public  and  not  to  his  vendor.    He  sued  the  syndics  of  SL 
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Maxtnt  for  a  propottionftl  dimiDuCion  of  the  price.    This  was  the  great  occasion      ^■'**  **' 
wheo  all  the  old  titles  and  plans  were  still  in  existence,  also  even  living  «. 

witnesses,  and  every  means  of  ascertaining  the  exact  tmth,  and  when  private  Kumauv. 
interest  to  a  large  amount  would  have  established  the  private  right  to  the  two 
arpents  end  twelve  tnises,  if  it  had  been  possible.  The  contrary  was  established 
in  the  suit  beyond  sU  doubt.  The  proch  verbal  of  the  sale  of  DuhrtM  VUlart^ 
sncGsssion  was  discovered,  given  in  evidence,  and  in  the  absence  of  grant  or 
title  was  considered  conclusive.  And  in  1800,  the  tribunal  determined  that  a 
diminution  of  the  price  should  be  allowed  to  Sigur,  for  the  two  arpents  and 
twelve  toises,  because,  as  they  declare,  that  portion  of  the  property  ^*  did  not 
belong  to  OoL  St.  Maxent  when  he  sold  it,  and  for  the  possession  of  which  he 
had  no  title.  A  diminution  of  9*26,000  was  allowed  on  the  price  of  the  purchase, 
or  about  $10,000  the  fVont  arpent. 

The  judgment  was  not  executed  until  after  the  cession  of  the  countiy  to  the 
United  States,  and  the  suit  was  renewed  before  the  Superior  Court  of  the 
Territory  of  Orieans.  It  was  contested  by  the  ablest  counsel  in  the  Territoiy 
on  each  side ;  for  it  seemed  to  be  considered  that  the  merits  were  still  open  to 
investigation,  and  they  were  again  decided  by  the  late  Judge  Martin  adverse^ 
to  the  plaintiiis'  pretensions  in  this  cause.  The  counsel  used  an  argument 
before  the  Superior  Court  ^  to  the  declaration  of  Dubretnl  Villars  in  1758, 
which  might  be  used  on  the  present  occasion  if  that  declaration  admitted  of  the 
least  possible  doubt«  that  **  verba  fortius  accepiuntur  contra  proferentem,**  We 
advert  to  it  here  because  we  are  approaching  the  opinion  expressed  by  one  of 
the  commissioners  for  the  adjustment  of  land  titles  in  Louisiana — the  unfortunate 
expression  of  which  gave  rise  to  this  long  and  expensive  litigation.  It  is  strange, 
however,  that  it  should  have  given  rise  to  this  suit  on  behalf  of  the  heirs  of 
Viltarst  since  the  opinion  was  expressed  in  favor  of  the  creditors  of  Col,  St, 
Maxentf  who,  with  those  under  whom  they  claimed,  bad  held  all  the  rights  of 
Villars*  succession  by  perfect  titles  for  sixty  yean. 

The  commissioner  considered  that  as  Dubreuil  Villars  occupied  the  two 
arpents  and  twelve  toises  as  part  of  his  plantatioui  and  as  French  concessions 
contained  a  reservation  that  the  King  might  take  any  part  of  the  land  granted  for 
ferti6cations  when  he  deemed  it  necessary,  it  might  be  inferred  from  the 
declaration  of  Villars  that  the  king  had  granted  the  land  with  this  reservation« 
and  so  he  concluded.    We  have  sufficiently  refuted  this  view  of  the  subject. 

But  the  commissioner  gave  as  another  reason,  the  improbability  that  Villars 
would  have  erected  his  dwelling  house  and  established  other  improvements  on 
the  land  unless  it  had  been  granted.  As  he  was  the  undertaker  of  the 
forti6cations,  it  is  probable  his  principal  establishment  was  the  saw-mill 
mentioned  in  the  proces  verbal  of  sale,  and  it  is  certain  it  was  on  what  has 
since  been  cnUed  Marigny's  Canal.  The  sugar-mill  mentioned  was  probably  at 
Uie  same  place*  and  not  very  valuable  either,  as  until  this  suit  it  had  been 
forgotten  thatsugar  was  cultivated  in  the  Colony  at  that  early  period,  and  thought 
that  it  was  introduced  thirty  yean  afterwards  by  the  late  Mr.  BorL  That  his 
dwelling  house,  and  probably  carpenter's  shop,  was  nearer  the  fortifications  he 
was  erecting,  and  on  the  two  arpents  and  twelve  toises  of  land  belonging  to  the 
king,  cannot  be  disputed  under  the  declaration  of  his  son.  Neither  the  ohaiacter 
nor  value  of  these  buildings  are  shown,  and  we  may  reasonably  conclude  that 
they  were  of  the  most  ordinary  character,  pn  account  of  the  precarious 
possession  of  the  place  where  they  were  erected  ;  being  directly  in  the  fire  of  a 
fort  during  a  war  that  had  existed  between  France  and  England  for  seven  years. 
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Charlevoix^  w  pMtiBi^  throogfa  tbe  Colony,  dweribed  tho  city  as  a  oollectioo  of 
huta.  Th9  bubble  of  Law  baving,  at  a  later  period  of  the  ooionial  hifltoty, 
exploded  with  all  ita  mialbrtOBea,  and  the  Colony  being  constantly  engaged  in 
warn,  it  is  not  likely  that  it  improved  much  prerionsly  to  1758.  Indeed, 
Voltaire,  aUoding  to  tbe  explosion  of  Lauf's  babble,  describes  the  city.  Tbe 
existence  of  these  bniMings,  under  the  circumstances,  should  haTe  created  no 
donbt  as  to  the  meaning  of  the  declarations  of  Dubretiil  Vill4trs,  which  was 
explicit ;  but  if  they  admitted  of  any  doubt  from  any  extraneous  circumstances, 
**  contra  proferentem,  verba  fortius  aecepiuntur,^* 

The  claim  was  not  confirmed  by  the  Commissioners  nor  by  the  Government 
of  the  United  States*  On  the  contrary,  the  United  States,  by  three  acts  of 
Congress  in  1807,  1811,  and  1822,  confirmed  it  to  the  city  of  New  Orleans; 
which  confirmation  was  equivalent  to  a  grant,  since  they  had  never  been 
conceded  to  individuals.  And  further,  in  the  case  of  7%e  United  Stales  v.  T%e 
City  of  New  Orleans^  the  Supreme  Court  of  the  United  States  determined  that 
property  in  the  same  situation  precisely  belonged  to  the  city. 

The  fort,  occupying  the  greater  part  of  the  square  in  controversy,  continued 
in  the  possession  of  the  General  Government  and  greatly  aided  in  the  ever 
memorable  defence  of  the  city  against  the  invasion  of  1814.  With  the  return  of 
peace  the  fort  was  dismantled,  the  works  razed,  and  the  square  waa  subsequently 
donated  by  the  city  to  the  United  States  lor  tlie  establishment  of  a  mint,  which 
has  been  done  at  vast  expense  end  with  great  advantage  to  the  ci^. 

But  much  of  this  investigation  was  unoeeessaiy,  except  to  show  that  every 
pretence  of  the  plaintiffs  had  been  carefully  examined  and  considered  by  the 
court.  For,  bearing  in  mind  tbe  military  history  of  the  country,  a  simple 
inspectmn  of  the  original  fortifications  of  the  city  by  the  French  Government  in 
1724,  as  exhibited  in  the  plan  of  Depanger^  their  engineer;  their  fortifications 
as  rebuilt  in  1760,  and  exhibited  by  the  plan  of  Demerges ;  the  fortifications 
erected  by  the  Baron  Carondelet  in  1794,  and  exhibited  by  the  plao  of  Laveam 
TrvdeaUf  the  Surveyor  General  of  the  Province ;  and  the  plana  of  Fort  St. 
Charles,  aa  possessed  under  the  American  Government ;  and  the  recoDection  of 
Its  actual  site  by  many  now  living,  shows  that  all  these  fortificationa  wero 
situated  on  the  very  square  which  is  the  object  of  this  suit.  It  will  thus  be  seen 
that  the  square  has  been  occupied  fiir  fortifications  from  the  time  Govermor 
Bienville  planted  his  Colony  on  the  banks  of  the  Miaaissippi  until  they  were 
erased  after  tbe  treaty  of  peace  with  Great  Britain  in  1815. 

It  was  never  granted  or  held  as  private  property ;  was  originally  deatined  by  tlie 
aoveaeign  to  the  defence  of  the  city ;  and  situated  on  the  commona  dedicated  at 
ita  foundations  to  its  use.  This  particular  square  had  therefore  been  actually 
possessed  and  used  by  the  public  for  these  purposes  for  more  than  a  huodrad 
years  before  tbe  institutwn  of  this  suit,  and  never  was  possessed  a  day  aa  private. 

It  was  stated  m  the  argument,  and  indeed  it  appeara  by  the  record,  that  the 
suit  ia  supported  by  distinguished  names  from  other  Statea.  And  it  may  be 
useful  to  menticMi  here,  that  suits  of  the  kind  have  given  trouble  and  anxiety  md 
have  caused  great  expense  in  this  State,  with  littie  profit  to  the  plaintiflfa,  ao  aa 
to  have  induced  our  Legislature  to  reduce  the  term  of  prescription  in  favor  of 
the  titles  to  real  properQr,  even  as  to  non-residents,  to  ten  years ;  and  to  manileet 
a  strong  diaposttmn  by  other  legislation  to  protect  the  bond  fide  poaaeaaors  of 
property  in  this  State,  as  far  as  they  possibly  can,  consistently  with  justice  and 
equity .  The  experience  of  this  court  has ,  deeply  impressed  us  with  the 
necessity  of  this  legislation. 
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Thereforei  in  conclaaion,  we  have  to  Bey,  that  M$  n  a  petitory  action  brought 
against  the  United  States,  who  poesess  the  property  soed  for  with  a  just  title 
and  in  good  fiiith ;  that  it  is  brought  without  grant,  tide,  or  the  shadow  of  equity 
to  support  it;  and  strange  to  say,  is  principally  based  upon  an  express 
declaration  of  the  ancestor  of  the  plaintiffs,  that  he  had  no  title  whatsoever,  but 
that  it  belonged  to  his  sovereign,  by  whose  favor  alone  his  father,  out  of 
considerations  personal  to  him,  had  possessed  it,  and  that  therefore  he  sold  only 
the  rig^t  of  removing  his  buildings  irom  it*  Further,  the  suit  is  not  only  barred 
by  the  prescription  of  ten  yean,  but  by  an  actual  advene  possession  in  good  faith 
for  more  than  a  century. 

The  judgment  of  the  district  court  is  therefore  affirmed,  with  costs. 


Heirs  or 

VlLLARS 

r. 
KSNNIDT. 


John  R.  Borgstedb  v.^D.  Clark  e(  al. 

Thm  geaerml  niJe  pre«crib«d  by  the  Code  of  Practice  that  the  peftycait  shall  be  ooademned 
to  pay  the  costs,  applies  to  civil  saits  aad  not  to  proceedings  nnder  the  act  of  Jane  1st, 
1846,  in  reference  to  contested  elections. 

APPEAL  from  the  District  Court  of  Jefferson,  Clarke^  J.  Brewer  and  Od* 
Uns^  for  appellant.  Elliott,  for  appellee.  The  judgment  of  the  court 
{Prestottj  J.,  not  sitting  in  the  cause,  having  been  of  counsel  in  the  case,)  was 
pronounced  by 

Slidkll,  J.  At  an  election  held  in  1849,  in  the  parish  of  Jefferson,  Borg-- 
siede  was  returned  as  being  duly  elected  recorder  of  the  parish,  and  dark,  who 
had  been  a  candidate  for  the  office,  instituted  a  proceeding  under  the  act  of 
1846,  to  contest  the  election.  This  petition  was  signed  by  himself  and  by  twenty 
citizens  of  the  parish,  as  required  by  the  statute.  The  petition  made  no  charge 
against  Borgstede  of  any  nislpractice  touching  the  election,  but  alleged  that  the 
election  was  void  by  reason  of  the  incapacity  of  the  commissioners,  and  the  irre- 
gular and  iUegal  performance  of  their  functions.  The  prayer  of  the  petition 
was  that  Borgstede  might  be  cited ;  that  the  matters  alleged  might  be  inquired 
into  by  a  jury;  that  the  petitioner,  Clark,  might  be  adjudged  to  be  entitled  to  the 
office  of  Parish  Recorder  of  Jefferson;  or  that  the  election  for  said  office  may  be 
referred  agun  to  the  people.  To  this  Borgstede  answered,  denying  the  allega- 
tions of  the  petition,  and  maintaining  the  legality  of  his  election.  A  jury 
having  been  empannelled  and  the  cause  heard,  a  majority  brought  in  a  verdict 
for  the  plaintiff,  declaring  the  election  for  the  office  of  Recorder  for  .the 
Parish  of  Jefferson  to  be  null,  and  referring  the  same  back  to  the  people. 
Upon  this  verdict  the  following  judgment  was  rendered :  '*  In  this  case,  the 
court  considering  the  verdict  of  the  jury,  it  is  ordered,  adjudged  and  decreed, 
that  the  election  for  parish  recorder  in  and  for  the  parish  of  Jefferson,  be 
annulled,  and  that  the  same  be  referred  back  to  the  people.*' 

Subsequently,  without  any  other  judicial  action,  a  writ  of  JUri  facias  was 
obtained  by  dark  from  the  clerk  of  the  court,  and  the  sheriff  was  about  to 
execute  it  upon  the  property  of  Borgstede  when  he  brought  the  present  suit  to 
enjoin  the  execution.  The  writ  is  for  9559  90,  being  composed  of  S225  20  for 
c1erk*s  fees,  and  S304  70  for  sheriff's  fees,  alleged  to  have  been  incurred  in 
the  proceeding  above  mentioned.  It  appears  from  the  evidence  in  this  cause, 
that  theae  costs  were  mainly  incurred  for  subpoenaing  witnesses  for  both  parties, 
but  in  what  proportion  is  not  shown. 
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BoRosTEDK  The  divtrict  jadge  disaolved  the  iojnnction,  and  Borgstede  has  appealed.  The 
CL4KK.  question  is  whether  the  executioii  lawfu)l7  i^^ned  and  can  be  kwfBUy  airfbrad 
npoD  the  property  of  Borg$Ude. 

It  will  be  observed,  that  the  judgment  in  the  matter  of  the  contested  abetbi 
did  not  adjudge  any  liability  on  the  part  of  BorgsUde  ibr  the  costs.  Itrinply 
annulled  the  election,  and  referred  it  back  to  the  people.  But  it  is  said  that  tiiii 
case  is  controlled  by  the  provisions  of  the  Code  of  Practice,  and  we  are  nfemd 
to  the  articles  549  and  651.  These  articles  are  as  follows :  ••  In  every  caie  dw 
costs  shall  be  paid  by  the  party  cast,  except  where  compensation  has  beea 
allowed,  or  real  tenders  made,  as  heretofore  provided  by  this  code.*^  An.  M9. 
**If  the  court  have  not  decreed  in  their  judgment  that  the  party  cast  sboold  piy 
the  costs,  the  same  are  oevertheleBs  due  to  the  party  in  whose  fiivor  the  jndg- 
ment  had  been  given ;  and  such  party  shall  be  entitled  to  have  the  same  taisd 
on  executJon  of  the  judgment."    Art.  551. 

So  far  as  the  code  establishes  the  principle,  that  in  ordinaiy  actions  the  coiti 
ought  to  be  paid  by  the  defeated  litigant,  it  harmonizes  with  eveiy  system  of 
law  with  which  we  are  acquainted.  Victns  victori  in  expensis  comdematadas 
•St,  is  the  maxim  alike  of  the  civil  and  the  English  law.  But  oar  code  |oei 
further  than  the  civil 'or  English  law  in  declaring  that  costs  are  due  and  may  be 
collected  on  execution,  even  although  the  decree  is  silent  with  regard  to  then. 
Those  Bjrstems  both  contemplate  an  express  condemnatbn  to  pay  costs.  Sss 
Domat,  book  4,  tit.  7,  sec.  4.  Blackstone,  book  3,  chap.  24.'  And,  uoder  the 
Roman  law,  the  judge  could  in  his  discretion  moderate  the  extent  to  which  costs 
should  be  borne  by  the  party  cast  if  he  had  acted  in  good  faith,  and  in  igoonHKe 
of  the  rights  of  his  antagonist.  We  mention  thia  peculiarity  of  our  code,  not 
with  any  view  of  weakening  its  effect  in  those  cases  to  which  it  is  applicable,  bol 
for  the  purpose  of  showing  the  propriety  of  confining  its  operatk>n  to  sack  cases. 

Now,  we  understand  the  code  as  laying  down  rules  of  practice  in  dril  actioas 
•(  brought,'*  as  its  own  definition  expresses  it,  **  for  private  interests."  L'sctioa 
civile  est  celle  qui.s*intente  pour  nn  inter^t  priv6.  Art.  9.  It  is  proper,  there- 
fore, to  inquire  whether  the  proceeding  authorised  by  the  statnte  of  1846,  caa 
be  considered  as  purely  a  civil  action  within  the  contemplation  of  the  code,  sr 
whether  it  is  not  on  the  contrary  a  proceeding,  to  aome  extent  at  least,  of  pafalic 
concern,  and  not  to  be  inflexibly  controlled  by  those  rules  which  goven  oooov- 
versies  purely  individual. 

The  proceeding  under  the  statute  does  not  rest  upon  the  same  basis  ss  a  dvil 
iction.  A  right  of  civil  actbn  is  the  right  given  to  every  person  to  claim  jodi' 
cia||y  what  is  due  or  belongs  to  him  Code,  1.  But  in  this  proceeding  the  party 
is  not  permitted  to  act  without  the  concurrence  of  twenty  of  his  fellow-citiseDS. 
Again,  in  actions  between  man  and  man,  (the  civil  action  contemplated  by  the 
code)  a  right  of  appeal  is  guaranteed  by  the  Constitution  when  the  matter  a 
dispute  exceeds  a  certain  sum.  But  in  this  proceeding  no  appeal  is  permitted 
no  matter  what  may  be  the  pecuniary  value  of  the  office.  In  the  case  of  Ik 
Buys^  the  constitutionality  of  this  provision  of  the  statute  was  debsfied.  We 
sustained  its  constitutionality,  and  refused  to  entertain  an  appeal,  because  we 
cNtnsidered  the  coptest  a  matter  of  public  concernment,  and  not  a  lawsvit  beiwees 
Individuals. 

Again,  it  cannot  fkidy  be  supposed  to  have  been  the  intentbn  of  the  Legiil^ 
ture  to  discourage  citixens  from  presenting  themselves  as  candidates  for  poUie 
office.  Yet  such  wouki  be  the  efiTect,  if  a  citisen  who  had  received  the  saftagM 
of  the  people  could  be  subjected,  at  the  will  of  si  defeated  candidate  actisg  i* 
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OfNijiinctioii  with  a  few  other  penoDs,  to  the  costs  of  an  expensive  cootroversy,    Borgstede 
not  for  any  fault  or  wrong  on  his  part*  but  on  account  of  the  mistakes  or  inca-        Clakk. 
pacity  of  commissioners  of  election. 

For  these  and  other  reasons  which  will  suggest  themselves  from  a  considera- 
tion of  the  terms  of  statute,  and  the  motives  which  induced  its  enactment,  we 
conclude  that  the  case  ought  not  to  be  controlled  by  the  551st  article  of  the  Code 
of  Practice.    The  execution  has  no  judicial  basis,  and  is  therefore  void. 

It  is  therefore  decreed,  that  the  judgment  of  the  district  court  be  reversed  ; 
and  it  is  further  decreed,  that  the  injunction  be  perpetuated ;  the  costs  in  both 
courts  to  be  paid  by  the  defendants. 


Lbwis  Fjuorance  t.  Isaac  Bridgb. 

Where  one  wbo  wu  fiqaidetiiig  partner  ef  a  firm  becomes  benkmpt,  and  at  the  lale  of  his 
effects  porchases  the  iotereat  he  ibrmerly  held  in  a  jodgment  in  lavor  of  the  firm,  he  can' 
not  isiae  an  execatioaon  that  Jodgmeot  without  ahowing^  an  aattmrity  firou  hii  former  oo- 
partners  of  a  date  aabeeqaeat  to  h\»  pnrchaie. 

APPEAL  from  the  Fifth  District  Court  of  New  Orleans.  Buchanan,  J, 
Benjamin  and  Micou^  for  appellee.  T.  H.  Howard^  lor  appellants.  Tlie 
judgment  of  the  court  was  pronounced  by 

EusTis,  C.  J.  On  the  3d  of  May,  1839,  a  judgment  was  rendered  against 
Jf.  Floranee  Sf  Cb.,  In  fiivor  of  Isaac  Bridge,  liquidating  partner  of  the  firm  of 
haac  Bridge  Sf  Co.,  for  the  sum  of  91782  50,  with  interest.  In  the  petition 
Bridge  is  styled  liquidating  partner  of  the  firm  composed  of  Isaac  Bridge, 
Utiomas  Dykers  and  Henry  Smith.  Bridge  became  a  bankrupt  and  undertook 
to  surrender  his  interest  in  this  judgment,  to  wit,  three- fifths  thereof.  It  is 
alleged,  that  at  the  sale  of  his  effects,  he.  Bridge,  purchased  this  interest 
in  the  judgment,  and  that  his  former  partners  renewed  then*  authority  to  hhn  to 
represent  their  interest.  Bridge  took  out  execution  on  the  judgment  which 
was  enjoined  at  the  instance  of  Letois  Florance,  one  of  the  former  partners  of 
H*  Flarance  Sf  Co.  One  of  the  grounds  on  which  the  injunction  was  grantedy 
was  the  aDeged  want  of  interest  and  authority  on  the  part  of  Bridge  to  control 
the  judgment  and  take  execution  thereon. 

The  district  judge  was  of  opinion  that  the  title  of  Bridge  to  the  judgment 
was  acquired  posterior  to  the  issuing  of  the  writ,  and  that  therefore  it  was  iOe- 
gaOy  issued.  The  injunction  prohibited  further  proceedings  under  the  writ  of 
execution,  and  the  judge  made  it  perpetual  and  condemned  Bridge  to  pay  the 
costs.    From  this  judgment  Bridge  has  appealed. 

Conceding  that  Bridge  acquired  the  three-fifths  of  the  judgment  at  the 
tfleignee*s  sale,  he  has  shown  no  right  to  issue  the  execution.  He  has  shown 
Bo  authority  ttom  Smith,  one  of  his  partners,  and  we  think  the  evidence  is  not 
suflScient  as  to  that  of  bis  other  partner,  Dykers.  The  execution  would  have 
been  quashed  on  motion.  The  jndgment  of  the  district  court  is  to  the  same 
effect. 

The  judgment  of  the  district  court  is  therefore  afllrmed,  with  costs. 
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Samubl  C.  Young  v*  Municipality  Number  Onb. 

A  creditor  who  hat  8  jadicial  mortgage  upon  property  cannot  prevent  the  aale  of  the  pro- 
perty apon  a  inbteqnent  jadgment.  C.  P.  301,  403,  710.  Nor  can  the  pardiaser  rtRtam 
to  pay  the  price  until  the  prior  general  mortgage  ia  canceUed,  especially  wbea  it  appears 
the  judgment  debtor  haa  other  property  anfficient  to  pay  the  debt. 

APPEAL  from  the  Second  DiBtrict  Court  of  New  OrleaDS,  Lea^  J.  J.  Ber^ 
mudez,  for  appelbiat,  C  Dufour,  L,  Eyma^  L.  C.  and  G.  B.  Duncan  and 
F.  Buissorif  for  appelleet.     The  judgment  of  the  court  was  pronounced  b^ 

EusTit,  C.  J.  The  appellant,  John  Pemberton^  purchased  at  sheriflTa  sale  a 
lot  of  ground  for  the  sura  of  five  hundred  dollars,  which  he  paid  to  the  aheriff. 
The  sale  was  made  under  an  execution  issued  on  a  judgment  rendered  in  fnor 
of  Samuel  C.  Young  v.  MunidpalUy  Number  One.  This  judgment  was  reoordad 
in  the  office  of  the  recorder  of  mortgages,  and  of  course  operated  as  a  general 
mortgage-on  the  real  property  of  the  muutcipniity.  There  were  recorded  prior 
to  the  recording  of  Young*$  judgment  four  other  judgments.  Two  of  them,  it 
seems,  have  been  paid  and  two  others,  one  in  faror  of  Cronan  and  the  other  in 
favor  of  the  Carrollton  Bank,  remain  unsatisfied. 

The  appellant  took  a  rule  on  the  judgment  creditors  to  show  cause  why  the 
proceeds  of  the  property  sold  under  execution  should  not  be  brought  into  oouxt 
and  distributed  among  them  according  to  their  rank,  and  the  general  mortgagat 
on  the  property  sold  be  release/l ;  or,  if  the  same  should  not  be  decreed,  to  show 
cause  why  the  plaintiff  should  not  furnish  security  to  protect  the  purchaser  froan 
disturbance  by  reason  of  the  said  general  mortgage.  To  this  rule  the  two  judg- 
ment creditors  answered.  The  objections  made  by  them  are  somewhat  differeot, 
though  involved  in  the  same  principles.  The  district  judge,  after  aigumeDt*  dis- 
charged the  rule  and  ordered  the  money  to  be  paid  over  to  Young,  the  seising 
creditor,  and  Pemberton  has  appealed. 

Was  the  sale  valid,  or  did  it  fiiil  by  reason  of  the  price  not  having  exceeded 
the  total  amount  of  the  general  mortgages  7  We  think  an  answer  to  this  objec- 
tion is  found  in  the  articles  301,  403  and  710  of  the  Code  of  Practice,  whidi 
provide  for  the  very  case  of  propei-ty  sold  under  execution,  on  which  general 
mortgages  are  supposed  to  remain,  the  payment  of  the  price  by  the  pur- 
chaser notwithstanding. 

The  article  664  of  the  Code  of  Practice,  relied  upon  by  the  counsel  of  the 
mortgage  creditor,  as  prohibiting  a  sate  of  property  under  execution,  if  the  pries 
offered  does  not  exceed  the  amount  of  the  privileges  and  mortgages  with  which 
it  is  encumbered,  evidently  refers  to  special  and  not  to  general  mortgages.  The 
cases  in  which  adjudications  have  been  held  to  be  invalid  for  that  cause  wefe 
both  cases  of  special  mortgage.  Fernandez  v.  Bein,  Ist  Ann.  32.  JVudtau 
V.  Mc  Vicar,  lb.  426.  See  also  Loucks  v.  The  Union  Bank,  2d  Ann.  619.  Ws 
think  sales  under  execution  have  always  been  made  since  the  adoption  of  the 
Code  of  Practice,  even  under  this  view  of  the  article  684,  and  we  have  not 
known  any  case  in  which  its  correctness  has  been  questioned.  There  is  no  sub- 
ject about  which  there  has  been  so  much  litigation,  or  more  searching /crutiny 
exercised  as  that  of  the  forms  and  requisites  of  sberiflTs  sale,  and  we  consider 
the  district  court  did  not  err  in  holding  the  sale  to  be  valid. 
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The  Bale  being,  then,  Talid,  to  whom  was  the  price  to  be  paid  7    Ch-tmath  who       Yourg 
is  the  first  judgment  creditor,  insists,  if  the  sale  be  maintained,  that  the  proceeds  Municipality 
of  the  property  sold  must  be  paid  to  him,  by  virtue  of  his  prior  right  of  mortgage.      ^^*  ^'^ 
Our  impression  is,  that  the  law  is  clear  as  to  the  rights  of  a  general  mortgage 
creditor  in  a  ease  of  this  kind.    If  Crtman  wants  to  make  his  money,  why  has 
lie  not  taken  his  execution  and  seized  the  property  of  his  debtor  ?     And  what 
justice  is  there  in  permitting  him  to  lay  by  and  deleat  a  creditor  who  is  pursuing 
his  legal  remedy  for  the  payment  of  his  debL    The  law  does  not  postpone  Cro- 
fUm^a  prior  right  to  that  of  the  seizing  creditor,  Young,  but  will  not  allow  him 
to  defeat  the  plainti/T's  right.    It  is  proved,  that  there  is  ample  property  of  the 
municipality  to  pay  both  their  debts.     Cronan  can  take  execution  for  his  debt, 
but  he  eannot  be  permitted  to  take  from   Young  the  money  made  under  his 
execution.     C.  P.  403'. 

In  giving  the  price  of  the  property  sold  to  tde  seizing  creditor  rafher  than  to 
the  mortgage  creditor,  we  do  not  consider  that  we  are  giving  any  preference,  in 
a  legal  sense,  to  the  former.  The  seizing  creditor  secures  the  benefit  of  his 
legal  pursuit  on  the  ground  of  the  non-action  of  the  creditors  by  general  mort- 
gage, and  that  there  is  sufficient  property  to  satisfy  their  debts  whenever  they 
choose  to  enforce  payment,  and  they  suffer  no  injury  by  the  payment  te  the 
seizing  credfitor. 

We  think  the  district  judge  did  not  err  in  refusing  to  otdet  the  judicial  mort<< 
gages  to  be  released,  the  ease  not  being  one  in  tvhich  the  power  is  conferred. 
Their  remaining  on  the  property  is  certainly  an  inconvenience  to  the  purchaser, 
trho  has  paid  his  money  and  ought  to  be  entitled  to  a  clear  title.  Bat,  under 
the  provisions  of  the  Code  of  Practice,  we  do  not  understand  that  any  provision 
is  made  for  removing  the  incumbrance.  Frolu  the  aitoount  of  property  of  the 
defendant  liable  to  etecntion,  we  think  llie  purchaser  will  be  protected  from  dis- 
turbance, which  we  pannot  say  that  he  has  just  reason  to  apprehend.  We  do 
not  feel  ourselves  justified  in  changing  the  judgment  of  the  district  court,  in 
exacting  security  from  the  seizing  creditor  under  the  aHicle  710  of  the  Ck>de  of 
I'ractice. 

The  judgment  of  the  district  court  is  therefore  affirmed,  with  eosts. 


Mary  £•  Andrews,  Adm'z.  v.  Citt  Bank  of  New  Oelbans* 

^e  lale  by  executory  prdben  of  the  property  of  a  incceMion  before  any  one  waii  aatho- 

rized  to  represent  tbe  •noceaiion,  ii  noU. 
In  executory  proceedings  notice  of  the  seizure  muf  t  be  lerved  upon  the  debtor.    C.  P.  654, 

735,  745. 

,  A  PPEAL  from  the  Fourth  District  Court  of  New  Orleans.    Strawhridget  J. 

j\.  E.  A.  Bradford^  for  plaintiff.     H,  Locketl,  for  defendant.    The  judgment 

of  the  court  was  pronounced  by 

Preston,  J.     The  plaintiff,  being  the  widow  and  administratrix  of  the  estate 

of  Z.  Andrews,  has  instituted  this  suit  to  set  aside  a  sale  of  four  hundred  and 

thirty  one  shares  of  the  capital  stock  of  the  late  City  Bank  of  New  Orleans, 

made  on  the  29th  of  May,  1848. 
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AivDREws  The  stock  was  owned  by  Z.  Andrnos,  and  was  pledged  to  the  bank  to  Becine 
CiTT  BAifK  OP  ^  ^°  ^^  $21,650,  made  to  Z.  Andrews  on  the  23d  of  Febraary,  1848,  and  a 
NewOrlbans  farther  loan  to  Andretrs  and  Brother  of  $15,000  on  the  27th  of  March,  1848. 

The  sale  was  made  by  virtue  of  two  orders  of  seizure  and  sale  tsened  by  the 
Fourth  District  Court  on  the  acts  of  pledge.  One  was  issued  on  the  t27th  of 
April,  1848,  and  the  other  on  the  3d  of  May,  1848;  and,  as  stated,  the  sale  was 
made  on  the  29th  of  May,  1848,  for  $33,618,  or  $78  a  share. 

On  the  29th  of  April,  1848,  a  petition  was  presented  to  the  Fifth  District 
Court  by  E.  B,  Harris,  stating  that  Z.  Andrews  died  about  the  22d  of  that 
month,  and  praying  fur  letters  of  administration  on  his  estate. 

On  the  3d  of  May,  the  plaintiff,  his  widow,  filed  an  opposition  stating  the 
death  of  her  husband,  and  claiming  the  administration.  On  the  17th  of  May 
she  was  appointed,  and  letters  as  administratrix  were  delivered  to  her  on  the 
3l6t  of  July,  1848,  and  she  has  since  administered  the  estate. 

Vie  are  satisfied,  that  Andrews  died  as  alleged,  and  that  his  succeasion  was 
properly  opened  in  the  Fifth  District  Court  on  the  27th  of  April,  1848.  No 
person  was  Ruthorized  to  represent  his  estate  during  the  executory  proceedings, 
in  virtue  of  which  his  stock  was  sold.  The  sale  was,  therefore,  not  binding 
upon  his  succession,  and  his  administratrix  has  a  right  to  set  it  aside. 

There  was  no  service  of  the  notice  of  seizure  upon  Andrews,  or  at  bis  place 
of  ordinary  residence,  as  required  by  articles  654,  735,  745  of  the  Code  of 
Practice;  so  that  he  would  not  have  been  bound  by  the  sale  even  if  he  had  been 
living. 

The  district  judge  annulled  the  sale  on  other  grounds,  the  force  of  which  wo 
do  not  see ;  but  for  those  stated  by  us  we  think  the  sale  ought  to  be  annulled: 

It  is  therefore  decreed,  that  the  judgment  of  the  district  court  be  affirmed, 
with  costs. 


J.  P.  ESTEBENE  V.    PaUL  EsTEBENB. 

Th«  rale  by  wfaicb  partial  payments  are  to  be  credited  isi  to  calculate  interest  on  Hie  debt 
to  tbe  date  of  the  partial  payment,  atid  deduct  the  payment  from  the  aggrc^gte  nm, 
allowing  the  balance  to  bear  the  stipulated  interest.  This  role  applies  oohr  wbea  tbe 
payment  exceeds  the  interest  dae. 

APPEAL  from  the  District  Court  of  Jefferson,  Clarke,  J.  /.  /.  Midiel,  for 
plaintiff.  A,  Marks,  for  defendant.  The  judgment  of  the  court  was  priH 
nounced  by 

Preston.  J.  The  defendant  is  sued  upon  a  promissory  note  for  $900, 
besring  eight  per  cent  interest  from  the  Ist  of  December,  1848,  until  paid. 
Judgment  by  default  was  rendered  against  him  and  duly  confirmed.  In  confirm- 
ing his  judgment,  the  plaintiff  gave  in  evidence  and  credited  a  judgment  in  fkmr 
of  the  defendant  against  him  for  five  hundred  dollare.  He  took  judgment  for 
$'232  50  with  eight  per  cent  interest  from  the  date  of  the  judgment;  also  for 
eight  per  cent  interest  on  his  note,  according  to  its  tenor,  to  that  date. 

The  rule  which  has  been  well  settled  in  this  court  as  to  partial  payments  is« 
to  calculate  interest  on  the  debt  to  tbe  day  of  part  payment,  and  deduct  it  finom 
the  aggregate,  allowing  the  balance  to  bear  the  interest  stipulated,  if  the  pay- 
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ment  exceeded  the  interest  due.     It  is  possible  there  is  a  very  small  error  in  the     Estxbbiik 
judgment,  according  to  tliis  mode  of  calculation.     But  the  defendant  should  have     £stebxrs. 
appeared  and  plead  bis  judgment  in  compensation,  and  by  his  aid  enabled  the 
district  judge    to  make  an  exact  calculation  of  the  amount  he  was  entitled  to 
offset.     C.  P.  327,  328.     He  has  not  made  the  calculation   for  us,  nor  even 
brought  his  judgment  up  with  the  record  to  enable  us  to  make  it  for  him. 

If  there  be  a  material  error  in  compensating  the  claim  against  him  by  hia 
judgment,  after  paying  the  judgment  in  this  case  against  him,  as  the  compensa- 
tion was  made  by  the  plaintiff,  the  defendant  not  appearing,  no  doubt  the  dis- 
trict court  would  allow  a  rule  in  his  behalf  against  his  debtor,  by  judgment  to 
show  cause  why  execution  should  not  issue  for  the  unextinguished  balance  of 
his  judgment. 

The  judgment  of  the  district  court  is  therefore  affirmed,  with  costs. 


KocK  and  McCall  v.  H.  H.  Slatter. 

Where  a  redhibitory  diBeue  maoifeits  iUelf  within  fifteen  days  after  the  lale  of  a  slaTe, 
it  will  be  preiamed  to  have  existed  at  the  time  of  the  sale,  unless  the  defendant  shows 
that  the  slave  bad  been  in  the  State  more  than  eight  months  previous  to  the  sale. 

APPEAL  from  the  Third  District  Court  of  New  Orleans.  Kennedy*  J. 
Benjamin  and  Micouy  for  plaintiffs.     Maise  and  Randolph^  for  defendant 
The  judgment  of  the  court  (Preston^  J.  not  sitting,  having  been  of  counsel  in 
the  case,)  was  pronounced  by 

RoBT,  J.  This  is  a  suit  for  the  rescission  of  the  sale  of  a  slave,  on  the  ground 
that  betbre  and  at  the  time  of  the  sale  he  was  affected  with  an  incurable  disease, 
which  renders  him  unfit  for  the  use  for  which  he  was  purchased,  and  totally 
worthless.  There  was  judgment  rescinding  the  sale,  and  the  defendant  has 
appealed. 

It  is  proved  that  the  slave  is  rendered  entirely  worthless  by  a  disease  which 
several  physicians  state  to  be  incurable.  It  is  further  shown  that  the  disease 
manifested  itself  within  fifteen  days  after  the  sale ;  and  as  the  defendant  has  not 
proved  that  the  slave  had  been  more  than  eight  months  in  the  State  at  that  time, 
the  legal  presumption  is,  that  he  was  unsound  when  sold.  13  L.  R.  47.  9  R. 
R.  306.     Act  of  1834.     Bullard  &  Curry. 

This  presumption,  sustained  as  it  is  by  the  testimony  of  the  physicians  who 
have  attended  the  slave  since  the  sale,  cannot  be  ovei*thi'own  by  the  testimony  of 
the  defendant's  witnesses.  The  slave  may  have  app^gred  healthy  during  the 
limited  time  they  knew  him  in  the  defendant's  slave  yard,  although  affected 
with  ailments  which  would  soon  be  made  apparent  by  labor  and  exposure. 

The  judgment  is  therefore  afilrmed,  with  costs. 
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T.  O.  Stark,  Receiver,  r.  Burse,  Watt  &  Co.  et  aL 

The  cMTtf  fitve  tbe  power  of  appointing  receiToni  to  liquidate  the  affain  of  insoly^Dt  eor- 
•  poratioiw,  if  there  be  no  otiier  person  prorided  by  law  to  effect  aach  Uqaidatioin,  wbes- 

ever  it  ia  neoetaary,  in  order  to  presenre  tlie  interests  of  all  parties  oonoerBed. 
\ybere  an  insolvent  bank  was  in  course  of  Kqnidation  nndear  the  laws  of  the  States  and  the 

term  of  the  office  of  liqaidator  expired  withoat  there  being  any  legal  pntTision  fior  die 

appointment  of  another,  the  coart  properly  appointed  a  receiver. 
Hie  receiver  of  an  insolvent  bank  may  sne  all  the  stockholders  for  oontribations  of  stock 

before  the  tribanal  in  which  the  bank  is  in  liquidationi  althoogfa  some  of  tbem  may  reside 

in  different  parishes. 

APPEAL  from  the  Fi|th  Disdict  Conrt  of  New  Orleans.  Buchanan^  J. 
Elmore  and  King.  Bonford  and  Grymes,  for  plaintiif.  £.  Ptirce^  W'  C- 
JIficott,  and  C  fCQsdiusn  for  defendants.  The  Judgment  of  the  court  was  pro- 
nounced hy 

EusTis,  C.  J.  On  the  decision  by  this  court  in  die  case  of  Walker  ▼.  Cald^ 
tcelU  4th  Ann.  29€j  in  which  it  was  held,  that  Theodore  O.  Starky  who  had 
been  appointed  liquidator  of  the  Atchafalaya  Railroad  and  Banking  Company 
under  the  statute  of  the  16th  of  March,  1848,  could  not  maintain  the  action  by 
reason  of  the  statute  being  in  conflict  with  the  Constitutibn,  Stark  repreeenied 
by  petit;pn  to  the  Court  of  the  Fifth  District  of  New  Orleans,  that  by  ▼irtoe  fii 
his  said  appointment,  he  had.  previous  to  said  decision,  taken  possessioD  of  the 
books,  papers  and  assetts  of  said  company ;  that  by  virtue  of  said  dectsioa,  his 
appoinment  yras  held  to  be  null  and  void,  and  thai  there  was  no  penoo  aiitfaiH 
ised  to  administer  the  affairs  of  said  company,  and  that  thereby  the  iDteresia  of 
said  company  and  the  rights  of  creditors  were  greatly  injured ;  that  there  weie 
birge  sums  due  by  the  company^  and  large  claims  on  behalf  of  said  bank  in  liti- 
gation, and  that  the  pnoceedings  for  the  liquidation  of  the  affairs  of  the  ooDipaoy 
were  pending  before  the  court.  On  this  petition  the  district  court,  baring 
cognisance  of  the  proceedings  before  it  under  the  statute  for  the  liquidation  of 
insolvent  banks,  appointed  Theodore  O.  Stark  receiver  of  the  Qt>mpany,  accord- 
ing to  the  prayer  of  his  petition,  with  power  to  take  charge  of  its  assetts  and  to 
liquidsjte  its  affairs,  ^c,  on  his  entering  into  bond  in  the  sum  of  $10,000,  with 
good  and  sufficient  security  for  the  faithful  discharge  of  his  duties  as  recmver. 

By  virtus  of  this  appointment  Stark  instituted  the  present  ac^n  in  the  same 
court  against  Burke,  Watt  and  other  stockholders  of  the  company,  for  a  contri- 
bution to  pay  certain  creditors,  on  the  ground  of  their  not  having  paid  the  foU 
amount  of  the  stock  heldjby  them. 

The  defendants  excepted  to  the  plaintiff's  action,  on  the  ground  of  the  ille- 
gali4^y  of  his  appointment  as  receiver.  The  court  sustained  the  exception, 
dismissed  the  petition,  and  the  plaintiff  has  appealed. 

We  consider  that  there  can  be  no  question  as  to  the  power  of  the  court,  in 
the  view  of  the  condition  of  the  affairs  of  the  company  as  exhibited  by  the  pro- 
ceedings before  it,  to  appoint  a  receiver  for  the  preservation  of  the  interests  of 
all  concerned.  The  court,  ex  propria  motu,  was  bound  to  prevent  the  confusion 
and  dilapidation  consequent  upon  the  abandonment  of  its  affairs  produced  by 
the  inefficiency  of  the  law  under  which  Stark  had  taken  possession  of  and  con- 
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WiLJUiAM  C.  Squier  v.  R.  C.  Stockton. 

The  parcbaaer  cannot  refnae  to  pay  tbe  price  npon  the  groand  of  an  apprehended  evictionf 
when  a  bond  of  indemnity  ia  tendered  him  in  conformity  with  G.  C.  2535. 

Where  the  wife  claima  property  aa  paraphernal,  which  wat  pnrcbaaed  in  her  name  daring 
the  existence  of  the  oommanity,  ahe  may  ahow  the  fact,  although  the  notarial  act  of  por- 
chaae  ia  aiJent  upon  the  aubject. 

Property  parcbaaed  by  tbe  wife  in  her  own  right  and  name,  and  paid  for  out  of  her  paternal 
inheritance,  ia  paraphernal  property.  It  ii  not  changed  to  commnnity  property  by  tbe 
circomatance  that  the  heirs,  in  order  to  affect  a  partition,  agreed  to  a  sale  of  all  tbe  pro* 
perty,  each  one  being  allowed  to  tobatitDte  notes  for  their  porchasea  at  the  sale,  with  the 
nnderstandiog  that  those  notes  were  to  be  dedacted  from  the  share  coming  to  the  heir. 

A  person  against  whom  the  sheriff  holds  two  executions  to  satisfy  which  he  cannot  find 
property,  is  not  a  sofBcient  surety  on  an  appeal  bond.  The  fact  that  he  is  named  as  surety 
in  toe  order  of  appeal,  does  not  prevent  the  other  party  ftom  ohjectiag  to  him. 


tiaued  to  hold  the  records,  papers  and  assetts  of  the  company.    The  proceeding       Btarkk 
for  the  foi-feitnre  of  the  charter  of  the  company,  and  the  liquidation,  as  far  aa  it         Burk. 
had  progressed,  being  before  the  Fifth  District  Court  we  think  the  court 
properly  exercised  its  authority  in  making  the  appointment.     Brown  ▼.  The 
Union  Insurance  Company,  3d  Ann.  182. 

We  think  our  brother  of  the  district  court  labored  under  a  misapprehension 
in  supposing  that  the  appointment  of  the  receiver  was  tantamount  to  reviving  a 
defunct  corporation,  and  therefore  illegal. 

We  do  not  understand  the  biw  to  be,  as  contended  for  by  counsel,  that  in  the 
dissolution  of  a  corporation  the  personal  property  of  the  corporation  vests  in  the 
State,  and  the  debts  due  to  and  from  the  corporation  cannot  be  recovered.  On 
the  contrary,  by  the  civil  law  on  the  dissolution  of  corporations  of  this  class,  the 
property  of  the  corporation  belongs  to  its  members  and  must  be  divided  among 
them. 

Nor  do  we  consider  the  corporation,  in  any  sense,  as  revived  by  this  appoint- 
ment. As  a  corporation  it  has  ceased  to  exist ;  the  appointment  is  merely  a 
saving  of  the  rights  of  creditors  and  of  the  property  of  the  association. 

There  are  several  other  exceptions  taken  by  the  defendants,  which  have  not 
been  decided  by  the  district  court,  and  of  course  stand  reserved.  There  is  one 
upon  which,  it  is  stated  by  counsel,  it  is  particularly  desirable  that  we  should 
express  an  opinion,  in  consequence  of  the  number  of  the  defendants  and  their 
different  places  of  residences,  and  the  great  delays  to  which  proceedings  in  liqui- 
dation of  this  kind  are  exposed.  It  is,  as  to  the  plea  of  domicil.  Our  impres- 
sion is,  that  under  the  allegations  of  the  petition,  and  the  proceedings  heretofore 
had,  all  the  parties  defendant  within  the  State  are  amenable  to  the  jurisdiction 
of  the  Fifth  District  Court,  notwithstanding  their  residence  out  of  the  parish 
of  New  Orleans.  Barrow  v.  Norwood,  3  L.  R.  436.  Tohy  v.  Hart,  8  L.  R. 
624.  Vanwick  v.  Hills,  4  R.  R.  140.  Thompson  v.  Chretien,  3  R.  R.  26. 
Drew  V.  Atchinson,  3  R.  R.  140.  Duggan  v.  Lizardi,  5  R.  R.  226.  Bour* 
gerol  V.  Allard,  6  R.  R.  351.  Amis  v.  Bank  of  Louisiana,  9  R.  R.  349. 
Mayor  of  New  Orleans  v.  Ripley,  5  L.  R.  122. 

The  judgment  of  the  district  court  is  therefore  reversed,  the  eifception  of  the 
defendants  overruled,  and  the  case  remanded  for  further  proceedings ;  the  appel- 
lees paying  the  costs  of  this  appeal. 
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6«iriE«        k  PPEAL  fri>Di  the  Fourth  District  Coart  of  New  Orleans,  Strawhridge^  J. 
Stocktus.     ^   '^'  ^*  darke,   for  pliiiDtiff.     Stockton^  io  proprid  per$ond.    The  jiidg- 
meDt  of  die  court  wu  pronouDced  bj 

RosTi  J.  The  defendaet  originallj  appealed  from  an  order  of  seizure.  The 
order  was  affirmed  by  us  and  remanded  for  execution.  When  the  writ  of 
seizure  was  issued  and  the  property  seised,  the  defendant  enjoined  it  on  the 
ground,  that  at  the  time  he  purchased  the  property  seised,  it  was  subject  to 
judicial  mortgnges  which  the  holder,  Laurent  MUlaudan^  was  now  proceeding 
to  enforce.  He  further  alleged,  that  no  title  had  been  conveyed  to  him  and 
prayed  for  a  rescission  of  the  sale. 

The  answer,  besides  a  genera]  denial,  contains  special  averments  that  the 
plain tiif,  SquUr,  had  a  just  and  valid  title,  the  nature  of  which  was  well  known 
to  the  defendant ;  that  there  is  no  right  of  mortgage  existing  on  said  property  m 
&vor  of  Millaudon,  and  that  if  there  was,  it  could  only  be  exercised  after  dis- 
cussing the  property  in  the  possession  of  the  original  debtor,  and  that  alienated 
by  him  since  the  sale  to  the  plaintiff. 

On  the  trial,  the  plaintiff  tendered  and  gave  bond  and  security  in  a  sufficient 
amount  to  secure  the  defendant  sgainst  the  eviction  alleged,  under  art.  2535  C. 
C.  On  the  filing  of  this  bond  the  injunction  was  dissolved,  and  the  defendant 
appealed. 

It  is  shown  that  the  property  in  controversy  formerly  belonged  to  B.  SckfOMm" 
hurg^  who  died  in  1833,  leaving  fire  children,  all  of  age  at  the  time.  The 
defendant  adduces  a  sale  of  this  property  from  four  of  the  heirs  of  Schaumburg 
to  their  co-heir  Eliza^  then  married  to  Frederic  Beekman,  It  appears  from  the 
act  that  Mrs.  Beckman  gave  her  notes,  endorsed  by  her  husband,  for  the  price ; 
the  defendant  contends  that  the  nature  and  character  of  the  property  are  to  be 
determined  by  that  act  alone ;  that  it  is  nothing  more  than  a  purchase  made 
pending  marriage  which,  although  in  the  name  of  the  wife,  frdls  into  the  com- 
munity under  art.  2371  C.  C,  and  that,  as  community  property,  it  is  subject  to 
the  judicial  mortgages  of  Millaudon^  who  is  a  judgment  creditor  of  Beekwutn. 

It  is  urged,  on  the  other  side,  that  all  the  property  of  SdiaumbuTg  was  sold 
at  auction  for  the  purpose  of  effecting  a  partition  among  his  children,  under  an 
agreement  that  the  heirs  who  purchased  should  give  their  notes  as  other  pur> 
chasers,  and  that,  in  the  final  partition,  those  notes  should  be  returned  to  them 
as  part  of  their  share;  that  the  notes  given  by  Mrs.  Beckman  were  returned  to 
her  in  conformity  with  thife  agreement,  and  that  the  property  having  been  pni^ 
chased  by  her  in  her  own  right  and  name,  and  paid  for  out  of  her  share  in  her 
father's  estate,  is  paraphernal,  and,  as  such,  unaffected  by  the  judicial  mortgages 
recorded  against  her  husband.  Before  going  into  the  merits  of  the  issue  thus 
made,  it  is  necessary  to  notice  the  bills  of  exception  taken  by  the  defendant. 

The  first  was  to  the  opinion  of  the  court  ruling  him  to  trial  before  the  final 
decision  of  the  suit,  brought  by  Millaudan  to  enforce  his  judicial  mortgage. 
'  We  are  unable  to  say  that  the  court  erred.  It  had  clearly  a  right  to  fntweed 
so  far  at  least  as  wss  necessary  to  ascertain  whether  there  was  any  danger  rf 
eviction,  and  if  satisfied  that  there  was  not,  and  that  the  grounds  of  the  injunc- 
tion had  no  foundation  in  justice  or  truth,  it  would  have  been  guilty  of  a  denial 
of  justice  iu  refusing  to  dissolve  it.  We  do  not  think  that  the  act  of  1828  has 
^  made  any  change  in  the  dispositions  of  the  code  on  which  this  proceeding  is 

based.  It  merely  gives  an  additional  remedy  to  enforce  those  dispositions. 
Had  there  been  any  danger  of  eviction,  the  bond  subsequently  given  by  the 
plaintiff,  amply  secured  the  defendant. 
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The  defendant  also  excepted  to  the  opinion  of  the  court  admitting  in  evidence 
the  mortnaria  in  the  sacceaeioos  of  Sehaumburg  and  of  Beckman  ;  an  act  of 
settlement  between  Beckman  and  his  wife,  and  the  testimony  of  Hoffman  and 
Lemeyer  to  prove  that  the  property  in  dispute  was  received  by  Mrs.  Beckman 
as  part  of  her  share  in  her  father's  succession,  on  the  following  grounds :  lst« 
That  the  evidence  is  totally  irrelevant  to  the  matters  in  issue,  and  not  admis* 
sible  under  the  pleadings.  2d.  That  it  is  oifered  to  prove  something  beyond 
what  is  contained  in  the  act  of  sale  to  Mrs.  Beckman  by  her  co-heir. 

The  answer  specially  denies  that  the  judicial  mortgage  of  Millaudon  attaches 
to  the  property  in  dispute.  All  legal  evidence  in  support  of  this  plea  is  relevant  to 
the  issue,  and,  therefore,  admissible.  None  of  this  evidence  is  offered  to  prove 
anything  beyond  what  is  contained  in  the  act  of  sale  referred  to,  but  merely  to 
show  the  character  of  the  property  conveyed,  which  can  always  be  done  by 
parol  or  other  written  evidence.  The  defendant  insists  that  the  fiicts  sought  to 
be  established  by  this  evidence,  should  all  appear  by  the  sale  to  Mrs.  Beckman. 
But  if  they  did,  that  act  would  not  be  conclusive  evidence  against  him;  and  the 
plaintiff'  would  be  required  to  make  those  facts  certain  by  the  evidence  which 
he  now  introduces  adversely  to  creditors ;  those  fiicts  can  be  proved  in  no  other 
way,  and  their  insertion  in  the  transfer  to  Mrs.  Beckman  is  not  indispensable  to 
her  or  those  claiming  under  her.  It  is  a  fiimiliar  rule  of  evidence,  that  whatever 
indicates  the  nature  of  the  subject  of  a  contract  is  a  just  medium  of  interpreta- 
tion, and  a  just  foundation  for  giving  the  instrument  an  interpretation,  when  con- 
sidered relatively,  different  from  that  which  it  would  receive  if  considered  in  the 
abstract,  and  that  parol  evidence  must  generally  be  resorted  to  in  order  to  ascer- 
tain the  nature  and  character  of  the  subject  of  contracts.  1  Greenleaf.  Nos. 
285,  286.     2  Phillips,  294,  354,  355.     2  Starkie,  576. 

The  evidence  adduced  establishes,  beyond  all  doubt,  the  allegations  of  the 
plaintiff'.  A  licitation  was  made  to  effect  a  partition  among  the  heirs  of  Schaum- 
burg.  For  the  regularity  of  the  proceedings,  Mrs.  Beckman  gave  her  notes 
for  the  property  she  purchased,  and,  under  a  previous  agreement,  those  notes 
were  given  back  to  her  in  the  final  partition.  She  acted  throughout  in  her  own 
right  and  name,  and  received  the  firoperty  from  her  co-heirs  in  part  payment  of 
her  paternal  rights.  Under  the  uniform  jurisprudence  of  this  court,  that  pro- 
perty is  paraphernal,  and  Millaudon^s  mortgage  does  not  attach  to  it.  Ellis, 
Syndic^  v.  Mrs.  Rush,  ante  p.  116.  Strotid  v.  Humble,  2d  Ann.  930.  Damin' 
gues  V.  Lee,  et  al.  17  L.  R.  296.  Terrell  v.  Cutrer,  Syndic,  1  R.  R.  367. 
Bouse  et  al.  v.  Wheeler  and  Wife,  4  R.  R.  115.  Savenat  et  al.  v.  LeBrettm  et  al. 
1  L.  R.  522. 

It  appears  that  the  defendant  had  obtained  a  suspensive  appeal  whi^,  on 
application  of  the  plaintiff*,  was  set  aside,  so  far  as  it  was  suspensive  only,  on 
account  of  the  insufficiency  of  the  securi^  furnished. 

The  person  who  signed  the  bond  as  surety  had,  at  the  time,  two  executions 
out  against  him,  to  satisfy  which  no  property  could  be  found  by  the  sheriff*.  He 
was  clearly  an  insufficient  surety.  The  order  of  the  judge  was,  that  he  or  any 
other  good  and  solvent  person  residing  in  the  parish  of  Orleans,  should  sign  the 
bond  as  surety.  The  order  must  have  been  so  made  at  the  request  of  the 
defendant,  and  it  did  not  preclude  the  plaintiff  from  showing  that  the  person 
named  therein  was  not  good  and  solvent.  The  amount  of  the  surety  required 
is  complained  of  as  excessive.  But  as  no  application  was^made  to  the  court 
below  to  reduce  it,  that  question  is  not  properly  before  us. 

For  the  reasons  assigned,  it  is  ordered  that  the  judgment  in  this  case  be 
affirmed,  with  costs. 


SQVfsa 
Btocktoit. 
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Hbnrt  Bonnabel  v.  Charles  Wolter. 

Where  an  Appeal  wh  not  filed  when  made  retornahle,  and  no  application  waa  aeaaonably 
made  for  fbither  time,  the  appeal  will  be  diamiaaed. 

APPEAL  from  the  Fifth  District  Court  of  New  Orleans,  Buchanan^  J. 
G.  Sckmidtt  for  appellaot.     Budd,  for  appellee.    The  jadgment  of  the 
court  was  pronounced  by 

Slidell,  J.  The  appeal  in  this  cause  was  returnable  in  May,  1850 ;  the 
transcript  was  not  filed  until  November,  1850.  No  application  was  seaaonably 
made  for  further  time,  nor  has  any  cause  been  shown  against  the  motioD  to  dis- 
miss. The  motion  must  be  sustained.  See  New  Orleans  and  CarroLlton  Rail- 
road  Company  v.  Hood,  4th  Ann.  226.  Penney  ?.  Sommerville^  lb.  668. 
Appeal  dismissed,  with  costs. 


I  BbT«: 
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The  State  o.  Antqont  Ozbr. 

Priaonen  arreated  for  larceny  are  bailable  nnder  the  Constitation  daring  the  pendency  of 
their  examination  for  commitment  by  the  magistrate. 

Bail  bonda  taken  by  the  committing  magiatrate  for  the  appearance  of  a  priaoner  during  fSbm 
examination  for  commitment,  if  forfeited,  may  be  ooUected  by  an  ordioaiy  aait  in  the  dis- 
trict coQit.  The  ■nmmary  process  provided  by  law  on  forfeited  bail  bonda  is  not  appli- 
cable to  sach  a  case. 

APP£AL  from  the  District  Court  of  JelTenon,  Clarke,  J.  A,  W.  Jcmrdmn^ 
for  the  State.  Michel  and  Elliott,  for 'defendant.  The  judgment  of  the 
oourt  was  pronounced  by 

Pksston,  J.  On  tlie  13th  of  February,  1850,  C  Wintz  made  aflidavit  befer* 
James  McGarey,  a  Justice  of  the  Peace  of  the  parish  of  JeflTerson,  for  the  city 
of  Lafayette,  **that  two  beeves,  about  the  6th  of  that  month,  were  felonioosly 
stolen  and  taken  out  of  his  stable  in  the  city  of  Lafayette,  by  some  persona 
whose  names  he  did  not  know,  and  that  he  had  good  reason  to  belieTc  that  his 
beeves  or  their  hides  were  concealed  in  certain  premises  on  Third  street  m  the 
city."  He  asked  for  a  search  warrant,  and  that  the  persons  he  would  point  o«t 
should  be  arrested  and  dealt  with  according  to  law. 

The  search  warrant  was  issued,  with  an  order  of  arrest.  Eleven  hides  were 
found  by  the  officer  on  the  premises,  which  Wintz  and  others  stated  to  be  their 
property ;  and  one  Jean  Pierre  Despless,  and  others  about  the  premises,  were 
atrested  and  brought  before  the  justice  of  the  peace.  It  was  ascertained  that 
the  premises  where  the  stolen  property  was  found  belonged  to  DespUss,  and  be 
was  committed  to  jail  for  the  want  of  security.  The  same  day  he  was  bailed 
by  the  justice  of  the  peace  on  his  giving  bond,  with  Anthony  Ozer  as  his  security, 
in  the  sum  of  one  thousand  dollars,  for  his  appearance  on  the  15th  of  February, 
1850,  fur  examination. 
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A  bood  WR8  drown  up  by  his  couDsel,  and  signed  by  bim  and  his  security,  in  Statk 
which  they  BcliDowledged  each  to  owe  the  State  of  Louisiana  a  thousand  dollars,  Ozkr 
upon  the  condition  that  if  DespUss  should  appear  before  the  Hon.  James  Mc' 
Gar€y*$  court  on  the  15th  of  February,  1850,  to  answer  the  complaint 
brought  against  him  and  others  for  stealing  cattle,  the  property  of  C.  Wintz  and 
others,  then  the  recognizance  should  be  void,  otherwise  should  remain  in  full 
force  and  virtue. 

On  the  15th  of  February,  at  the  hour  appointed  for  the  examination,  Dtspltss 
did  not  appear ;  his  security  being  in  court  was  required  to  produce  him,  which 
he  failed  to  do ;  and  thereupon  the  justice  of  the  peace  decliu^d  and  entered 
upon  his  record  these  facts,  and  that  the  bond  Was  forfeited.  The  State  of 
Louisiana,  by  the  district  attorney  of  the  district,  has  instituted  this  suit  to 
recover  the  amount  of  the  bond  from  Anthony  Ozer,  the  security.    . 

As  the  defence  of  this  suit  is  based  mainly  on  the  ground  that  the  justice  of 
the  peace  exercised  powers  which  did  not  belong  to  him,  and  exercised  those 
which  did  belong  to  him  in  an  illegal  manner,  it  may  be  useful  to  say  a  word  in 
relation  to  the  class  of  magistrates  to  which  he  belongs.  Justices  of  the  peace 
are  the  class  of  judicial  officers  elected  by  the  citizens,  and  more  immediately 
connected  with  the  whole  population  of  the  State  than  the  other  officers  of  the 
judiciary  department  of  the  Government ;  and  upon  their  faithful  and  energetic 
discharge  of  their  duties,  the  safety  of  individuals,  and  the  peace  and  good  order 
of  society  depends  more  than  upon  any  other  class  of  officers.  It  is  their  duty 
to  bring  before  them  the  highest  officer  of  any  department  of  the  Government, 
as  well  as  the  humblest  individual  against  whom  a  complaint  is  made,  to  be 
examined  and  deal  with  him  according  to  law.  This  power  was  given  at  the 
very  first  session  of  the  Territorial  Legislature  in  1805,  and  has  been  confirmed 
by  subsequent  statutes  until  the  present  time. 

The  Constitution  of  1845  orgtmized  this  body  of  magistracy  as  a  part  of  the 
judiciary,  of  course  with  the  high  powers  and  for  the  great  purposes  we  have 
mentioned ;  and  we  must  recognize  in  them  all  the  powers  given  by  the  Consti- 
tution and  the  laws.  And  all  the  means  of  carrying  their  powers  fully  into 
effect. 

In  the  words  of  the  act  of  1800  :  "  It  shall  be  the  duty  of  the  justice  of  the 
peace,  whenever  there  shall  be  brought  before  him  any  complaint  or  denuncia- 
tion of  any  crime  or  offence,  supported  by  the  oath  of  a  credible  witness,  to 
receive  the  complaint,  and  cause  the  accused  person  to  be  arrested  and  brought 
before  him,  to  be  examined  according  to  law.*' 

The  proceedings  before  Justice  McGarey^  which  we  have  detailed,  show  that 
two  beeves  belonging  to  Mr,  Wintz  were  stolen  from  him,  in  the  city  of  Lafayette, 
about  the  6rh  of  February,  1 850 ;  that  by  virtue  of  a  search  warrant  their  hides 
were  found  upon  the  premises  of  Despless  in  that  city;  that  he  was  arrested 
and  accused  of  stealing  them  ;  that  he  gave  bond,  with  defendant  as  his  secu- 
rity, to  appear  for  examination  upon  that  charge ;  apd  that  he  failed  to  appear 
for  that  purpose,  as  required  by  the  condition  of  his  bond. 

Admitting  all  this,  the  counsel  of  the  defendant  contend  that  it  was  the  duty 
of  the  justice  of  the  peace  to  have  examined  Despless  without  delay,  and  if,  in 
his  opinion,  there  was  a  probability  of  the  commission  of  a  crime  by  the  accused, 
then  and  then  only  to  have  taken  a  bond  for  his  appearance,  and  not  before  him- 
self, but  before  a  higher  court ;  and  that,  therefore,  the  bond  taken  for  his 
appearance  for  further  examination  was  unauthorized  by  law,  and  is  a  nullity. 

94 
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Stats  The  examinatioD  of  a  peraon  accused  of  a  crime  consists  io  reeeiving  and 

OzKR.  reducing  to  writing  the  voluntary  declaration  of  the  accused  of  every  thing  he 
may  choose  to  state  in  relation  to  the  accusatioo.  The  magistrate  is  ebo  bound 
to  take  in  writing  the  depositions  of  all  the  material  witnesses  in  behalf  of  the 
State,  and  transmit  them  to  the  district  court  to  be  delivered  to  the  dmtnet 
attorney,  for  the  purpose  of  preparing  the  information  or  indictment.  These 
depositiens  should  be  taken  with  the  greatest  care,  and  should  be  extremely 
particular  and  exact  in  details;  for,  those  who  have  had  experience  as  prose- 
cuting officers  know  the  great  trouble,  delay,  expense,  and  often  even  the  ineffi* 
ciency  of  criminal  prosecutions,  owing  to  the  loose,  careless  and  genenl 
ner  in  which  the  depositions  on  behalf  of  the  State  are  sometimes  taken  and 
reduced  to  writing  by  the  examining  magistrates.  The  examination  ooosislSi 
further,  in  hearing  partially  all  the  witnesses  offered  by  the  accused  in  his 
defence.  The  magistrate  is  further  bound  to  hear  counsel  on  behalf  of  the 
accused,  not  only  as  to  the  crime  charged,  but  also  as  to  many  incidental  ques- 
tions that  may  arise  as  to  testimony  and  bail,  and  other  matters  growing  oat  of 
the  accusation. 

It  may  be  his  duty,  as  in  the  present  case,  to  cause  houses  to  be  searched  fiir 
stolen  property,  which  will  take  time.  It  may  be  necessary  for  him  to  order  the 
exhumation  of  the  bodies  of  murdered  men,  and  jpo9t  mortem  examinatioDa  by 
the  medical  faculty. 

It  is  specially  his  duty  to  have  written  out  and  executed  the  recognisaneea  of 
all  material  witnesses  on  behalf  of  the  State,  to  appear  before  the  court  having 
jurisdiction  of  the  oflence  to  give  evidence  in  the  case.  He  b  alao  bonnd  to 
take  a  like  recognizance  from  the  witnesses  of  the  accused,  if  there  be  danger 
that  they  will  depart  from  the  parish  before  the  trial.  Now,  all  this  requlrss 
time  and  often  delay.  The  witnesses  may  be  temporarily  absent,  or  in  remote 
parts  of  the  parish.  The  proceeding  is  the  solemn  prosecution  of  an  offending 
individual  for  the  general  welfiire  of  society.  All  the  time  and  means  should  be 
taken  to  render  his  punishment  certain,  or  to  absolve  him  from  unmerited  impu- 
tation. He  should  not  be  released  as  a  discharged  felon,  nor  lightly  subjected  la 
further  prosecution. 

During  these  necessary  delays,  what  is  to  be  done  with  the  prisoner  ?  He 
is  not  to  be  allowed  to  abscond,  of  course.  In  England,  he  was  remanded  from 
time  to  time  to  prison  ;  and  Chitty  states  •*  that  the  time  for  fuU  inveatigatioB  of 
the  case,  and  final  decision  of  the  magistrate,  should  depend  on  the  cireuBH- 
Btances  of  each  case ;  and  that  he  should  not  be  restricted  to  any  partJealsr 
time,  as  a  general  rule,  for  either  the  prisoner  or  his  accuser  may  not  be  able 
to  bring  forward  his  evidence  immediately  ;  and  the  compelling  the  magistrate 
to  discharge  or  commit  within  any  limited  time,  might  be  prejudicial  to  the  pur- 
poses of  justice."     1  Chitty,  Crim.  Law,  74. 

But  our  Constitution  declares  that  Mall  prisoners  shall  be  bailable  by  tufiicieBt 
sureties,  unless  for  capital  offences  where  the  proof  is  evident  or  presumptioa 
great.'*  Therefore,  during  the  necessary  delays  in  the  examination  of  the  case 
of  The  Stale  v.  Despless  and  others^  he  was  entitled  by  this  article  of  the  Con- 
stitution to  be  bailed  by  sufficient  sureties,  until  the  magistrate,  after  full  exami- 
nation and  deliberation,  should  decide  either  to  discharge  him  or  bind  him  over 
to  the  district  court,  to  be  tried  upon  the  accusation  of  stealing  the  cattle.  He 
demanded  tliat  right  himself,  and  his  counsel  drew  up,  and  he  executed,  a  bond 
to  appear  from  time  to  time  to  answer  to  the  charge,  and  not  to  depart  without 
leave  of  the  court;  and  the  defendant  became  his  surety  in  the  sum  of  a  thousand 
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dolkn«  that  he  would  compfy  with  the  condiUoD  of  his  bond     The  bond  was       Sta.tb 
taken  in  conformity  to  the  uoiversal  practice  in  the  State  and  Territory  of  Lou-        Oxkr. 
isiana  firom  their  organisations ;  a  practice  which,  we  are  satisfied,  is  indispen- 
sably necessary  under  our  Constitution  and  penal  laws^  without  any  special 
legislation  to  sanction  it. 

The  entry  of  the  justice  of  the  peace  on  his  record,  that  Deapless  was  called 
in  pursuance  of  his  bond  at  the  time  appointed  for  his  examination,  and  that  he 
failed  to  appear;  that  his  surety  being  present  was  required  to  produce  him  in 
court,  but  did  not  do  so,  and  that  their  bond  was  foifeited,  was  not  a  judgment; 
fer  as  the  counsel  contends*  the  justice  of  the  peace  had  not  jurisdiction  of  the 
amount ;  but  it  was  a  very  proper  proceeding  to  furnish  evidence  to  enforce  the 
penalty  of  the  bond  in  a  court  having  jurisdiction  of  the  amount. 

The  counsel  of  the  defendant  further  urges,  that  there  was  no  consideration 
for  the  bond,  that  it  is  not  even  proved  that  a  crime  was  committed,  and  that 
there  could  be  no  breach  of  the  bond  because  Despless  was  not  put  in  default. 
The  manifest  consideration  of  the  bond  was,  that  Desplets  being  accused  of  a 
crime,  nay,  a  thief  taken  in  the  mainour,  for  he  was  apprehended  with  the  stolen 
goods  actually  in  his  poasessioD ;  and  being  under  legal  arrest  for  the  crime,  was 
released  from  the  prison  on  giving  the  bond  to  appear  further  and  answer  to  the 
accusation.  And  the  record  abundantly  shows  that  he  broke  the  condition  of  the 
bond,  by  absconding  from  justice,  rendering  it  impossible  to  have  the  crime 
formally  established  by  evidence,  verdict  and  judgment  against  him. 

The  counsel  of  the  defendant  lastly  urge,  that  the  justice  of  the  peace  had  no 
power  to  proceed  upon  the  bond  in  the  summary  manner  prescribed  by  the  acts 
of  1835  and  1837,  relative  to  the  recovery  of  the  amount  of  bonds,  recognizances 
and  obligations  due  to  the  State  in  criminal  cases.  In  this  they  are  certainly 
right,  and  it  was  that  which  rendered  the  present  suit  before  the  district  court 
necessary  to  enforce  the  penalty  of  the  bond.  But  it  is  further  intimated,  that 
the  summary  mode  of  proceeding  prescribed  by  those  acts  should  have  been 
pursued  in  this  case  in  the  district  court.  In  tiiis  they  err,  because  those  laws 
expressly  limit  that  remedy  to  bonds,  recognizances  and  other  obligations  made 
returnable  before  the  district  court,  which  was  not  the  case  with  the  bond  sued 
upon.  It  was  returnable  before  the  justice  himself;  and  we  know  of  no  remedy 
for  the  State  to  enforce  its  penalty  but  that  which  has  been  pursued  by  the  dis- 
trict attorney  by  bringing  an  ordinary  suit  before  a  court  of  general  jurisdiction. 

He  has  fully  made  out  his  case.  And  the  judgment  of  the  district  court  is 
affirmed,  with  costs. 


Municipality  Number  One  i;.  Haert   Wilson. 

The  nmnicipmlitiei  of  tihe  city  of  New  Orleans  have  the  power  of  enacting  ordinance!  to 
prcTent  nnigancei,  atod  to  provide  for  the  secarity  of  public  decency. 

The  ordinance  of  the  Manidpality  Nnmber  One,  of  Aagnst  6,  1846,  to  prevent  nniiances, 
&c^  is  not  identical  with  the  act  of  the  Legiflatare  of  March  19,  1816,  againit  persons 
keeping  a  disorderly  inn,  gaming  hoase,  Sec. 

APPEAL  from  the  Fourth  Justice  Court  of  the  parish  of  Orleans,  A,  Derhes, 
J.  P.    JR.  Preaux^  for  pbiintiff.    H.  Train^  for  defendant.    The  judgment 
of  the  eourt  was  pronoanced  by 
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MiTjitcipAT.tTT       £u8Ti8,  C.  J.     ThJs  18  ao  Appeal  taken  by  the  defendant  from  a  jadgmeiit 

\,/         of  a  justice  of  the  peace  of  New  Orlenns,  by  which  he  wae  condemned  to  pty 

Wiuox.      f^  flue  of  fifty  dollars  for  keeping  a  disorderly  house  in  Ghdlatin  street*  in  the  Tint 

Municipaliry,  in  violation  of  an  ordinance  of  said  municipality,  approved  the  &h 

of  August,  J846,  entitled  **  to  prevent  nuisances  and  to  provide  for  the  secnntj 

of  public  decency.*' 

The  objection  first  taken  to  the  legality  of  this  ordinance,  on  thegronod  of  the 
want  of  power  of  the  governmeni  of  the  municipnlity  to  enact,  and  such  power 
being  exclusively  vested  in  the  General  Council,  we  think  untenable :  the  Itw 
for  t)ie  division  of  the  city  passed  in  1836,  clearly  gives  the  power  to  the  muni- 
cipality. 

It  is  also  urged  that  the  ordinance  is  illegal,  because  the  same  oifeoce  is  made 
criminal  by  a  law  of  the  State.  The  act  of  March  19,  1818.  subjects  to  fine 
and  imprisonment  whoever  shall  be  guilty  of  keeping  any  disorderly  inn,  taveni, 
ale  house,  gaming  house  or  brothel.  The  ofiences  for  which  a  fine  is  inflicted 
by  the  ordinance,  are  not  identical  with  those  punishable  under  the  statute. 
There  is  a  l.irge  class  of  nuisances  of  this  kind  against  the  public  order  oot 
included  in  the  statute,  which  it  is  the  duty  of  the  municipalities  to  aoppren, 
and  for  which  the  power  has  been  delegated  by  the  Legislature. 

The  judgment  appealed  from  is  therefore  affirmed,  with  costs. 


Succession  of  James  McKinnet. 

Where  the  bniband  hai  aathorized  the  wife  to  take  a  ■aspensive  appeal,  which  wu  dii- 
miesed  on  account  of  the  ineafficiency  of  the  aarety,  and  ahe  takes  a  ■eoond  demlatiTe 
appeal  withoat  the  expreii  anthorixation  of  the  basband,  the  aatborisatkHi  far  die  fint 
appeal  will  be  safficieot  to  saatain  the  second. 

Where  a  wife,  acting  aa  adminlBtratriz,  refnsei  to  have  placed  on  the  inyentoiy  of  the  lac- 
ceaeion  property  which  she  claims  aa  her  own,  she  cannot  be  proceeded  agaioft  by  nile  to 
compel  her  to  do  so.    An  ordinary  action  mast  be  resorted  to. 

APPEAL  from  the  District  Court  of  Jefferson,  Clarke^  J.  A»  Markh  Cim- 
rod  and  Dugui^  for  appellees.  Ellioit^  MiduU  and  Benjamin  and  Aftcos, 
for  appellants.     The  judgment  of  the  court  was  pronounced  by 

Slidell,  J.  The  appellant,  Mrs,  ChcndUrj  a  married  woman,  vna  the 
defendant  in  a  rule.  A  judgment  being  rendered  agaiost  her,  a  motioD  ibrt 
suspensive  appeal  was  made  in  her  behalf  by  her  counsel.  An  appeal  wu 
ordered,  and  a  bond  was  given  by  her,  at  foot  of  which  bond  is  an  aathorizatJoD 
to  execute  it,  signed  by  the  husband.  Subsequently,  a  rule  was  taken  to  set 
aside  the  suspensive  appeal,  upon  the  ground  that  the  sureties  given  were  insuf- 
ficient and  incompetent.  The  rule  was  made  absolute.  Afterwards,  on  motioo 
of  Afrs.  Chandler'' 8  counsel,  (stating  that  she  is  authorized  and  assisted  by  her 
husband,)  there  was  an  order  for  a  devolutive  appeal.  A  bond  was  given,  ligiwd 
by  the  surety,  and  not  by  the  wife  nor  husband. 

It  would  have  been  more  formal  if  the  husband  had  appeared  upon  the  second 
motion,  but  as  he  had  clearly  authorized  her  to  appeal  by  signing  the  first  ippstl 
bond,  we  cannot  regard  her  as  standing  before  this  court  without  the  auihorin- 
tion  of  her  husband ;  and  we  therefore  refused  the  dismissal  prayed  for  on  thtt 
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ground.     The  other  groundB  of  disraissnl  we  understfind  as  being  waived  by  SoccTsatov  or 
counsel.     We  therefore  proceed  to  the  coneidemtion  of  the  cnuee.  McKiknky. 

The  action  commenced  by  a  rule  taken  in  the  moriuaria  o£  James  McKinney, 
deceased,  by  a  judgment  creditor  of  said  succession,  upon  Mrs.  McKinney 
adniinisrnitrix  of  said  succession,  to  show  cause  why  she  should  not  inventory 
certain  properties  set  forth  in  said  rule,  which  it  is  alleged  she  has  fraudulently 
concealed  and  withheld  with  a  ?iew  to  defraud  creditors.  That  she  claims  the 
property  as  her  own,  although  the  same  was  placed  in  her  name  by  her  deceased 
husband,  James  McKinney,  with  a  view  to  conceal  it  from  and  defrnud  his 
creditors.  To  this  proceeding  the  defendant  pleaded  an  exception,  that  she 
could  not  be  thus  attacked  by  a  rule,  and  could  only  be  sued  in  an  ordinary 
action.  This  exception  was  overruled  by  the  court;  she  was  cdtopelled  to  join 
issue,  and  try  the  cause  on  the  merits. 

In  our  opinion,  the  court  below  erred.  It  is  correctly  argued  by  the  counsel 
for  the  defendants,  that  the  proceeding  does  not  seek  to  render  her  accountable 
for  property  which  came  into  her  hands  as  administratrix,  but  is  substantially  a 
proceeding  in  the  nature  of  a  revocatory  action.  The  rule  itself,  as  well  as  the 
evidence,  sfiows  that  the  property  was  originally  acquired  in  the  defendant's 
name.  The  object  is  to  bring  this  property  into  the  succession.  The  contro- 
versy involves  the  title  to  property,  and  questions  of  fraud  and  simulation.  The 
brief  filed  by  the  plainti/Ts  counsel  exhibits  the  complicated  nature  of  the  sub- 
ject to  be  investigated.  Was  there  a  marriage  between  McKinney  and  the 
defendant  before  they  came  to  this  State  ?  If  not,  was  there  the  uninterrupted 
cohabitation;  the  public  acknowledgment  as  man  and  wife;  the  intioduction  into 
society,  which  usually  characterize  the  marriage  relation?  Was  there  fraud? 
&c.  The  defendant  had  a  right  to  have  such  issues  tried  by  a  jury.  That  right 
should  not  have  been  cut  off  by  the  resort  to  summary  process,  under  the  pre- 
text that  the  proceeding  was  incident  to  the  administratorship,  in  which  light  it 
cannot  properly  be  viewed. 

It  is  therefore  decreed,  that  the  judgment  of  the  district  court  be  reversed, 
and  that  the  rule  be  dismissed  as  in  case  of  non-suit ;  the  appellee  paying  costs 
in  both  courts. 


A.  Delamare  v.  E.  p.  Kennedy  et  al. 

Where  the  deputy  of  a  notary  has  made  the  demand  and  served  the  notice  of  protest,  it 
does  not  disqaalify  him  from  heing  a  competent  witness  to  the  act  of  protest. 

The  reason  for  the  law  requiring  two  witnesses  to  notarial  acts  was  to  create  a  check  upon 
notaries  so  as  to  prevent  their  ante-dating  their  acts. 

APPEAL  from  the  Fourth  District  Court  of  New  Orleans.     Strawbridge,  J. 
F.  Buscail,  for  plaintiff.     C  Redmond  and  /.  /.  Lugenhuhl,  for  defen- 
dants.    The  judgment  of  the  court  was  pronounced  by 

Si*iDELL,  J.  McGinnis  and  Hynes,  two  of  the  defendants,  are  sued  as 
endorsers  of  a  promissory  note  made  by  Kennedy.  At  the  trial  of  the  cause  the 
plaintiff,  in  order  to  prove  demand  of  the  maker,  offered  in  evidence  a  notarial 
protest  of  the  following  tenor.  **  United  States  of  America.  State  of  Louisi- 
ana. By  this  public  instrument  of  protest,  be  it  known,  that,  on  this  thirteenth 
day  of  April,  in  the  year  one  thousand  eight  hundred  and  fifty,  at  the  request 
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De  LAMA  us  of  the  cashier  of,  and  the  holder  for  the  Loauimna  State  Bank  of  the  original 
Kknn£dt.  >>otei  whereof  a  true  copy  is  on  the  rererse  hereof  written;  I,  AchUU  CkiapeUoy 
notary  public,  dwelling  in  the  city  of  New  Orleans,  duly  commiaBioned,  throagh 
Selim  Magner,  my  lawfhl  and  duly  sworn  deputy,  demanded  paymoDt  for  stid 
note  at  the  domicii  of  the  maker  thereof,  comer  of  Elysian  FieMs  and  Mordei 
streets;  T  was  answered  by  his  wife,  to  whom  I  presented  said  note,  that  the 
said  maker  was  not  there  and  had  left  no  funds  to  pay  the  same.  Whereapon 
I,  the  said  notary,  at  the  request  aforesaid,  did  protest,  and  by  these  preseoti 
do  publicly  and  solemnly  protest  as  well  against  the  drawer  or  maker  of  the 
said  note  as  against  all  others  whom  it  doth  or  may  concern,  for  all  damagea, 
costs,  charges,  and  interest,  suffered  or  to  be  suffered  for  want  of  payment  of 
the  said  note.  This  done  and  protested  in  the  presence  of  Selim  Magner  and 
Edward  GoUschalk.  In  testimony  whereof,  I  grant  these  presents  under  may 
signature,  and  the  impress  of  my  seal  of  office,  at  the  city  of  New  OrieaDi, 
on  the  day  and  year  first  abo^e  written,  [l.  s.]  A.  Chiapella,  Notaiy  Pub- 
lic. Witnesses:  E.Gottschalk;  S. Magner.'*  ««$400  00.  NewOrleaos, 
January  10th,  1850.  Ninety  days  afber  date,  I  promise  to  pay  to  the  order  of 
Mr.  John  McOinnis,  the  sum  of  four  hundred  dollars,  value  received.  (Sigoed,) 
Edward  P.  Kknnedt.  (Endorsed,)  John  McGinnis,  Thomas  Hatves,  A. 
Del  AM  ARE.*'  **  I,  the  undersigned  notary,  do  hereby  certify,  that  the  paitiea 
to  the  note,  whereof  a  true  copy  is  embodied  in  the  accompanying  act  of  pro- 
test, have  been  duly  notified  of  the  protest  thereof  by  letters  to  them  by  me 
written  and  addressed,  dated  on  the  day  of  said  protest,  and  served  oo  tbem 
respectively,  this  day,  in  the  manner  following,  viz :  through  Edward  ChUs- 
chalk,  my  lawful  and  duly  sworn  deputy,  on  John  Mc  Oinnist  first  endorser, 
personally;  on  Thomas  Haynes^  second  endorser,  left  at  his  domicii  oo  the 
levee,  with  his  wife ;  on  A.  Dtlamare^  third  endorserv  personally.  lo  &ith 
whereof,  I  have  hereunto  signed  my  name,  together  with  Sdim  Magner  and 
Edward  GotUehalk,  witnesses,  at  New  Orleans,  this  15th  day  of  April,  1850, 
the  14th  being  a  Sunday.  (Signed,)  S.  Maoner  ;  E.  Gottschalk,  A.  Chia- 
pella, notary  public."  **  I  certify  the  foregoing  to  be  a  true  copy  of  the  original 
act  on  record  in  my  office.  New  Orleans,  this  12th  June,  1 850.  A.  Chiafeuai 
Notary  Public." 

To  the  reception  of  the  document  in  evidence  the  defendants  objected,  and 
the  district  judge  received  it  under  reservation,  and,  eventually,  in  deciding  the 
cause,  rejected  it,  upon  the  ground  **that  the  demand  was  made  by  MagMr% 
the  deputy,  who  was  also  one  of  the  witness."  The  judge's  reasons  for  so 
ruling  are  stated  as  follows :  **  The  first  section  of  the  law  of  1821,  which 
makes  the  certificate  of  the  notary  proof  of  notice,  requhres  the  reooid  to  be 
made  by  the  notary  and  two  wiinesses.  In  practice  it  has  been  coosidered 
proof  of  demand  as  well  as  of  notice.  If  Ckiapella%  the  notary,  had  been  one 
of  these  witnesses,  it  is  very  plain  such  a  certificate  would  not  be  made  by  the 
notary  and  two  witnesses.  I  cannot  peroeive  any  difiference  in  principle  when 
his  deputy  is  acting.  This  law  has  always  been  strictly  construed  as  derogating 
from  the  general  rules  of  evidence.  3  N.  S.  444.  4  N.  S.  125.  5  N.  S.  65, 
513.  6  N.  S.  394,457.  ^he  protest  must  be  rejected,  and  as  there  is  no 
other  proof  of  demand,  the  endorsers  are  discharged.  There  is,  there&rei 
'  judgment  in  their  favor." 

We  do  not  concur  in  the  opinion  of  the  district  judge;  and  as  the  matter  ia 
one  of  great  practical  importance,  we  have  thought  it  proper  to  give  at  Isogdi 
the  reasons  for  our  dissent. 
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For  the  proper  consideratioD  of  this  subject  it  is  Decessaiy  to  take  a  retro-  Dei.  a  mare 
spective  view  of  the  legislation  on  the  subject  of  protest  of  bills  and  notes,  and  Kennedy. 
of  the  reasons  which  probably  influenced  the  lawgiver  in  that  legislation.  In 
doing  so  we  are  in  a  great  measure  repeating  what  was  said  by  this  court  in  the 
case  of  the  Citizens*  Bank  v.  Bry^  3d  Ann.  631.  As  we  then  observed,  t-he 
rules  of  evidence  had  been,  in  aid  of  commerce,  so  far  relaxed  as  to  allow  o 
protest  of  a  foreign  bill  of  exchange,  apparently  under  the  seal  of  a  notary  pub- 
lic, and  made  abroad,  to  prove  itself  and  establish  the  dishonor.  But  a  notarial 
protest  was  not  admitted  in  the  case  of  a  foreign  bill,  where  the  protest  was 
made  in  the  country  in  which  it  was  offered.  See  Chtsmer  v.  Noyes,  4  Camp- 
bell, 129,  cited  by  Chitty,  Bills,  p.  643.  But  as  commerce  increased  in  this 
country,  and  the  great  mass  of  mercantiUe  transactions  came  to  be  repre- 
sented by  bills  of  exchange  and  promissoiy  notes,  many  of  the  States  of  this 
Union,  for  the  purpose  of  facilitating  commerce  by  rendering  the  remedy  upon 
bills  and  notes  convenient  and  safe,  passed  statutes  clothing  notaries  public  with 
authority  to  demand  payment  and  give  notice  of  protest  of  bills  and  notes,  and 
making  their  notarial  records  of  their  acts,  and  certified  copies  of  them,  authen- 
tic evidence.  Such  was  the  spirit  and  intention  of  the  two  statutes  of  this 
State  enacted  in  1821  and  1827. 

The  first  section  of  the  act  of  1821  is  as  follows  :  "  Be  it  enacted,  &c.,  that 
the  notaries  and  parish  judges  shall  keep  a  separate  book,  in  which  they  shall 
transcribe  and  record,  by  order  of  date,  all  the  protests  by  them  made,  with 
mention  of  the  notices  which  they  shall  have  given  of  the  same  to  the  drawers 
or  endorsers  thereof,  together  with  the  names  of  the  said  drawers  or  endorsers, 
the  date  of  the  said  notices,  and  the  manner  in  which  they  were  served  or  for- 
warded to  the  said  drawers  and  endorsers ;  which  declarations,  duly  recorded 
under  the  signature  of  the  said  notary  public  or  parish  judge  and  two  witnesses, 
shall  be  considered  and  received  in  all  courts  of  this  State  as  a  legal  proof  of 
the  said  notices." 

The  first  section  of  the  amendatory  act  of  1827  is  as  follows :  "  Be  it  enacted, 
&c.,  that  all  notaries,  or  persons  acting  as  such,  are  authorized  in  their  protests  of 
bills  of  exchange,  promissory  notes,  or  orders  for  the  payment  of  money,  to  make 
mention  of  the  demand  made  upon  the  drawer,  acceptor,  or  person  on  whom 
such  order  or  bill  of  exchange  is  drawn  or  given,  and  of  the  manner  and  circum- 
stances of  such  demand ;  and  by  certificate  added  to  such  protest,  to  state  the 
manner  in  which  any  notices  of  protest  to  drawers,  endorsers,  or  other  persons 
interested,  were  served  or  forwarded ;  and  whenever  they  shall  have  so  done, 
a  certified  copy  of  such  protest  and  certificate  shall  be  evidence  of  all  the 
matters  therein  stated.*'     Moreau*s  Dig.  vol.  1,  pp.  93,  96. 

It  will  be  observed,  that  the  amendatory  statute  of  1827  makes  no  express 
mention  of  witnesses;  but  it  has  been  held  that  such  attestation  is  necessary 
under  both.  See  Oas  Bank  v.  NutalL  19  L.  R.  449.  And  the  practice  of 
notaries  has,  for  many  years,  been  in  accordance  with  that  interpretntioo.  For 
the  purposes  of  the  present  inqniiy,  we  will  therefore  assume  that  point  as 
settled. 

Under  a  fair  interpretation  of  both  statutes,  it  is  obvious  that  these  recorded 
declarations  and  certificates  of  notaries  were  efificacious  as  authentic  evidence 
only  so  far  as  ttiey  declared  or  certified  demands  made,  and  notices  given  by 
themselves.  Consequently,  it  was  held  in  Raby  v.  Brown,  14  L.  R.  247,  that 
a  notary's  certificate  that  notice  was  delivered  by  a  third  person,  was  insufifi- 
cient  to  prove  the  liability  of  the  endorser.  «*If,"  said  the  court,  "the  notary 
had  certified  the  manner  in  which  he  had  served  the  notices,  it  would  have  been 
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DiLAMARB    good  evidoDce  under  the  statute;  but  he  caonot  certify  what  was  done  hj 
KRWNKnr.     others  oat  of  his  presence." 

Subsequent  to  these  enactments,  in  consequence  partly  of  the  nattinil  enlarge- 
ment  of  our  commerce,  and  partlj  of  the  artificial  extension  of  credit  produced 
by  the  multiplication  of  banks  in  this  State,  there  was  an  enormons  increase  of 
negotiable  paper.  It  was  found  that  these  statutes  were  inadequate  to  the  fuO 
accomplishment  of  the  end  proposed.  It  became  necessary  to  relieve  notaries 
from  the  pressure  of  business,  which  at  certain  seasons  of  the  year  rakes  place 
in  a  great  commercial  city,  where  the  collection  of  mercantile  obligations  is 
accomplished  almost  entirely  through  the  banks.  A  bank's  notary  would 
frequently  find  it  impossible  to  make  all  the  presentations  and  deliver  all  the 
notices  personally.  To  remedy  this  inconvenience  was  unquestionably  the 
motive  of  the  statute  of  1844,  (p.  26,)  which  enacts  as  follows:  **That  it  shall 
be  lawful  for  each  and  every  notary  public  in  New  Orleans,  to  appoint  one  or 
more  deputies  to  assist  him  in  the  making  of  protests  and  delivery  of  notices  of 
protests  of  bills  of  exchange  and  promissoty  notes;  provided,  that  each  notary 
shall  be  personally  responsible  for  the  acts  of  each  deputy  employed  by  htm  ;  and 
provided  that  each  deputy  shall  take  an  oath  faithfully  to  perform  his  duties  as 
such  before  the  judge  of  the  parish  in  which  he  may  be  appointed  ;  and  pro- 
vided the  certificate  of  notice  or  protest  shall  state  by  whom  made  or  serred.** 

As  we  said  in  Bry^s  case,  the  former  statutes  were  intended  to  establish  a 
convenient  and  permanent  means  of  proof;  and  the  statute  of  1844  was  not 
intended  to  impair  the  beneficial  provisions  of  the  antecedent  laws,  but,  preserr- 
iug  them,  to  facilitate  the  notaries  in  the  performance  of  their  duties.  Why 
direct  the  form  of  the  certificate,  if,  when  made,  it  could  not  be  used  1 

It  seems  to  us  clear,  that,  under  this  statute,  it  is  still  the  notary,  and  not  his 
deputy,  who  is  to  declare,  record,  and  certify  how  the  demand  was  made  and 
notice  given  ;  and  that  the  intention  of  the  lawgiver  was,  to  enable  him  to  do 
what  before  he  could  not  do,  declare  and  ceitify  what  was  done  by  another.  To 
say  that  the  certificate  of  notice  or  demand  was  intended  to  be  made  by  the 
deputy  and  not  by  the  notary,  would  conflict  with  the  last  clause  of  the  statute, 
which  directs  that  the  ceitificate  of  notice  or  protest  shall  state  by  whom  made 
or  served.  The  obvious  meaning  is,  that  tlie  notary  shall  state  the  name  of  the 
deputy  by  whom  the  demand  was  made  or  notice  given.  See  also  Citizens* 
Bank  v.  Bry,  3d  Ann,  630. 

Such  being  the  intention  of  the  law,  we  are  unable  to  perceive  how  the  fact 
that  an  individual  has  been  employed  by  the  notary  as  his  deputy  to  make  a 
demand  or  deliver  a  notice,  disqualifies  him  from  being  an  attesting  witness  to 
the  notary*8  declaration  or  certificate  that  such  an  act  was  done  by  that  indi- 
vidual. The  error  of  the  counsel  for  the  defendants  is  in  confounding  two  things 
which  are  distinct :  the  act  of  making  a  demand  or  giving  notice,  and  the 
recorded  declaration  or  ceilificate  that  such  an  act  has  been  done.  When  the 
deputy  has  made  the  demand  and  given  the  notices  his  function  as  deputy  is  at 
an  end;  and  when  the  notary  comes  to  declare  or  certify  what  has  been  done, 
we  see  no  reason  why  he  may  not  caU  the  person  who  had  acted  as  deputy  to 
attest  the  declaration  or  ceitificate,  as  well  as  any  other  competent  witness. 
The  purpose  of  attestation  is  fully  attained ;  which  purpose,  as  the  court  said  in 
The  Gus  Bank  v.  Nutall,  Was  to  create  a  check  upon  the  notary,  and  prevent 
him  from  ante-duting  a  ceitificate. 

In  conclusion,  it  is  proper  to  observe,  that  we  believe  the  practice  of  the  nota- 
ries under  the  act  of  1844  has,  ever  since  its  passage,  uniformly  been  in  aubstan- 
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tial  accordaDce  with  the  fi>nii  used  by  the  notary  in  the  present  cnse.  This 
coDtemponineous  construction  of  the  statute  by  public  officers  acting  under  it»  is 
certoinly  entitled  to  consideratieo. 

It  is  therefore  decreedt  that  the  jadgment  be  reversedf  and  that  this  cause  be 
remanded  for  further  proceedings  according  to  law ;  the  plaintiff  paying  the  costs 
of  the  appeal* 
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Succession  of  Felti  CoNNOLLr. 

Where  the  claim  of  one  as  a  creditor  ia  denied,  he  haa  no  right  under  the  act  of  l^h  Of 
March,  1837,  to  hare  a  jadgment  against  an  adminiatrator  fur  damage!  for  not  having 
deposited  the  fundi  of  the  saccession  in  hank,  and  cannot  diatorb  the  adminiatrCtivn  in 
which  those  who  are  interested  have  acquiesced. 

APPEAL  from  the  Second  District  Court  of  Kew  Orleans,  Lea,  J.  Hoff^ 
mdn  and  Ilalsey^  for  appellant  C  Roselius,  for  appellees.  The  judgment 
of  the  court  was  pronounced  by 

EusTis,  C.  J.  This  is  an  appeal  taken  by  Miles  Judson,  administrator  of  the 
succession  of  Felix  Connolly^  from  a  judgment  of  tf^e  Second  District  Court 
of  New  Orleans,  by  which  he  was  dismissed  from  the  office  of  administrator, 
and  condemned  to  pay  twenty  per  cent  interest  per  annum  on  certain  sums 
belonging  to  the  succession,  and  received  by  him,  and  which  he  had  not  depo- 
sited in  bank,  according  to  the  provisions  of  the  act  of  March  13, 1837,  requiring 
administrators,  executors,  curators  and  syndics  te  deposit  the  funds  collected  by 
them  in  bank,  and  to  keep  a  bank  book  in  tboir  official  name,  &c. 

The  proceedings  in  which  this  judgment  was  rendered  were  at  the  instance 
of  John  M.  Bach  and  John  Mitchell^  as  creditors  of  the  succession,  and  com- 
menced by  a  rule  taken  by  them  on  the  administrator  for  his  removal,  6cc. 
under  the  statute. 

In  answer  to  the  rule  Jttdson^  the  administrator,  pleaded  by  way  of  exception, 
that  he  bad  filed  a  tableau  of  distribution  of  the  funds  of  the  succession,  and  that 
neither  Mitchell  nor  Bach  were  put  down  as  creditors  of  the  succession ;  and 
that  they  had  severally  filed  oppositions  to  said  tableau,  claiming  to  be  placed 
thereon  as  creditors,  which  opi)08itions  were  then  pending  and  at  issue.  The 
respondent  denied  that  they  teere  creditors,  or  had  any  interest  in  the  succes- 
sion ;  and  averred,  that  the  proceedings  thus  instituted  by  Bach  and  Mitrhell 
were  taken  for  the  sole  purpose  of  harrassing  him  and  embarrassing  the  adminis- 
tration of  the  succession;  and  concluded  by  invoking  the  decision  of  the  court 
on  the  right  of  Bach  and  Mitchell  to  institute  them  until  they  have  established 
their  rights  as  creditors,  or  some  definite  interest  in  the  succession. 

The  district  judge  overruled  the  exception  ;  and  directed  all  the  issues  to  be 
tried  with  the  merits  on  the  rule,  considering  the  matters  of  the  exception  apper- 
tained to  the  merits.  The  defendant  took  his  bill  of  exceptions,  and  reserved 
the  questions  presented  by  the  exception.  We  have  not  been  able  to  find  in  the 
voluminous  record  before  us  any  judgment  pnrporting  to  settle  the  amount  for 
which  Bach  and  Mitchell  are  creditors  of  the  succession,  or  that  they  are  at  aU 
creditors,  except  the  judgment  by  which  Judson^  the  administrator,  has  been 
condemned ;  from  which  the  fact  of  their  being  creditors  is  considered  as  resolt- 
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^00"*'^^°'  'ng-  As  the  inatter  itiinds  before  qb,  their  respectire  ehutM  tie  still  ftnSng 
tnd  at  issae  on  their  oppositions  to  the  tsUesu  of  distribetion.  Ws  think 
those  issues  ought  to  hsve  been  tried  before  Bach  snd  Mitchell  eoM  beper* 
mitted  to  exercise  the  rights  of  crediton  under  the  statute.  The  stspe  tolten 
by  them  look  very  much  like  an  attempt  to  coerce  the  acknowledgmeot  of  their 
claims,  and  if  sanctioned  would  give  to  a  stranger  without  interest  in  t  saocei* 
sion  a  vezstions  power  of  disturbing  and  embarrassing  its  administretioD. 

The  district  judge  thought  that  he  had  no  discretion  under  the  statute,  iccord- 
ing  to  the  rules  laid  down  by  this  court  in  the  cases  of  Depai  ▼.  Riez,  2(1  Aon. 
30,  and  of  the  Succession  of  JIfann,  4th  Ann.  28,  when  it  was  proved  thitthe 
administration  had  not  complied  with  Its  requisitions.  The  rights  of  the  paitiei 
instituting  the  proceedings  in  those  cases  were  not  questioned.  We  muit  Mt 
be  understood  by  this  decision  as  abridging  in  any  manner  the  control  of  conrti 
over  those  having  chaise  of  successions  or  estates  under  admintstnitioD.  The 
appellees  are  attempting  to  exercise  a  remedy  under  a  statute  htgbly  peasl, 
until  their  rights  as  creditors  are  established ;  in  the  mode  of  litigation  thej 
have  thought  proper  to  select,  they  have  no  right  to  disturb  the  administntioa 
of  the  afTiiirs-of  the  succession  in  which  others  are  interested,  and  in  which  the 
parties  in  interest  acquiesce. 

The  judgment  of  the  district  court  is  therefore  reversed ;  and  the  rale  tiken 
by  the  appellees  is  discharged,  with  costs  in  both  courts. 


Sarah  Ann  Allen  r.  W.  L.  Cahpbbll* 

Where  a  slave,  who  hai been  sold,  was  afflicted  widi  one  disease,  and  rabeeqaendy  iki^ 
another  which  did  not  exist  «t  the  tine  of  the  sale,  the  wsnranty  against  redhibiaiyTieei 
cannot  be  so  extended  as  to  embrace  the  seoand  disease  vpon  the  graond  tfastllisfial 
predisposed  the  slave  to  an  attack  c»f  the  second. 

APPEAL  from  the  Fourth  District  Court  of  New  Orleans,  Strawlnidge,  I 
Wolfe  and  Singleton,  for  plaintiff.  C.  Roselius,  for  defendant.  The  ja4g- 
ment  of  the  court  was  pronounced  by 

RosT,  J.  We  take  the  facts  of  this  case  as  found  by  the  district  jvd|B^ 
Uader  the  evidence  and  th6  act^of  1834,  we  are  bound  to  presume  thstthsilns 
was  affected  with  a  diarrhoea  at  the  time  of  the  sale,  but  the  immediate  csaie  of 
hie  death  was  the  cholera.  The  death  was  caused  by  a  disease  Whidi  did  not 
•kist  at  the  time  of  the  sale,  and  the  question  is  whether  the  defendant  ii  lUfe 
00  his  warranty,  because  another  disease  which  existed  at  that  time  predisposed 
Ibe  slave  to  the  epidemic  disease  of  which  he  died. 

We  think  that  there  is  nothing  in  the  law  which  authorises  the  wanaaty  Is 
be  thus  extended  from  one  disease  to  another,  and  that,  aa  bad  Mh  on  the  port 
of  the  defendant  is  neither  alleged  nor  ahown,  the  question  must  be  answeisd 
IB  the  negative. 

Aa  diarrhoea  predisposes  to  cholera,  intemperance  predisposes  to  disesse  si 
the  lungs.  It  would  be  strange  if  after  a  slave  died  of  consumption,  the  isIs 
was  rescinded  because  he  was  a  drunkard  when  sold. 

The  plaintiff's  witnesses  have  misstated  dates  and  evidently  exaggeiated  the 
facts  to  her  advantage,  but  even  on  their  evidence,  the  jbdgpMnt  cannot,  ia  die 
opinion  of  a  majority  of  the  coaA,  be  aaatained. 
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It  is  ordered,  adjudged  aod  decreed,  that  the  judgment  of  the  court  below  be        Allss 
reversed,  and  that  there  be  judgment   in  favor  of  the  defendant,  with  costs  in     Campbkll. 
both  courts. 

Pekston,  J.,  dissenting.  Tiiis  is  a  suit  to  rescind  the  sale  of  a  slave  on 
account  of  redhibitoiy  maladies.  He  was  sold  on  the  16th  February,  1849,  and 
fully  guaranteed  against  the  vices  aod  maladies  prescribed  by  law,  and  to  be 
sound  of  mind  and  body.    He  died  si^  weeks  afterwards. 

It  is  alleged  that  he  died  of  diarrhoea,  and  that  he  was  affected  with  the  dis- 
ease at  the  time  of  the  sale  so  as  to  be  incurable.  He  had  been  brought  into 
the  State  within  less  than  eight  mouths  before  the  sale,  and,  under  the  statute  of 
2d  of  January,  1834,  if  the  redhibitory  malady  discovered  itself  within  fifiteen 
days  after  the  sale,  it  is  presumed  to  have  existed  at  the  time  of  the  sale. 

Mr,  ^rd^r  and  Vaughi  both  testify  that  the  tflave  was  severely  afflicted  with  the 
disease  in  the  month  of  February.  The  latter  says,  that  having  hired  him  a  few 
days,  he  was  sent  home  in  a  cart,  being  unable  to  work,  or  probably  to  walk ;  after 
a  week  he  was  sent  back;  but  being  unable  to  do  the  work  of  a  hand,  was  again 
sent  home.  The  former  says,  that  in  February  he  was  so  debilitated,  that  he 
could  not  help  himself  to  his  chamber.  2>r.  Wordan  proves  that  the  disease 
was  a  chronic  diari'bcea  and  from  the  cankerous  state  of  his  bowels  when  he 
visited  him  in  February,  he  thinks  the  disease  must  have  lasted  for  some  time. 
Dr,  Jones  visited  him  ;  was  satisfied  that  the  disease  was  a  diarrhoea  of  bug 
standing,  and  prescribed  accordingly. 

Mrs.  Morehouse  proves  that  the  slave  was  sick  at  the  plaintiff's  house  for 
some  time;  that  to  her  knowledge  he  was  attended  three  days  by  Dr,  Preston; 
that  she  has  seen  a  great  many  persons  sick  of  the  cholera,  but  never  saw  any 
one  live  so  long  with  the  cholera  to  die  at  last. 

The  defence  is,  that  the  slave  was  sound  when  sold,  and  died  of  the  cholera. 
Mr,  JBlakeney^  the  agent  of  the  defendant  in  selling  the  slave,  gives  it  as  his 
opinion  tliat  he  was  sound  when  sold.  Dr.  Bensad-on  saw  him  the  day  before 
he  died  in  the  collapsed  state  of  the  cholera,  with  not  more  than  twelve  or 
twenty-four  hours  of  life  in  him. 

I  am  of  opink>n  that  the  weight  of  the  testimony  pneponderotes  in  favor  of  the 
plaintiff.  The  immediate  cause  of  the  slave's  dsath  may  have  been  cholera,  but 
I  think  he  was  afflicted  within  less  than  fifteen  days  after  the  sale  with  a 
diarrhoea,  which  probably  would  have  proved  fatal  under  any  circumstances,  and 
waaneceasarily  «o  daring  the  prevalence  of  the  cholera  to  an  extent  almost 
epidemical. 

The  true  view  of  the  case  is,  that  the  disease  existing  at  the  time  of  the  sale 
terminated  in  cholera,  which  it  produced.  Dr*  BensadoUt  defendant's  witness, 
•ays  chronic  diarrhoea,  or  any  disease  of  the  bowels  might  terminate  in  cholera. 
The  diarrhoea  ought  not  to  be  considered  a  cause  so  remote  from  the  death  that 
the  law  will  not  join  them. 

All  proper 'attendance  and  medical  aid  was  furnished  by  the  plaintiff  to  the 
slave ;  a  physician  set  up  with  him  a  whole  night.  He  was  afflicted  with  a  dis- 
ease of  the  bowels  from  the  day  of  the  sale  until  his  dissolution,  aod  with  the 
late  Supreme  Couit  in  the  case  of  Ory^s  Syndic  v.  David,  9  L.  R.  59,  I  con- 
sider a  malady  incurable,  so  far  as  to  authorize  the  redhibitory  action  when  i| 
baffles  the  efforts  of  regular  medical  aid  and  death  ensues,  notwithstanding  this 
aid  is  promptly  administered. 

-  I  think  the  plaintiff  should  recover  the  price  paid  for  the  slave,  and  that  the 
judgment  of  the  district  conn,  shouM  be  affind^,  with  costs. 
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TiNEn  &  CoNREY  r.  SxEAMsa  Bridb  and  Ownbrs. 

A  p«rty  faai  no  privilege  opoa  a  iteamboat  for  the  premium  of  iiuiarmnoe,  where  the  poficf 

■howf  the  premian  has  been  paid. 
Where  the  fauds  arising  from  a  sale  by  the  iheriff  of  a  iteamboat  are  to  he  difttrihated,  a 

party  who  hat  not  an  interest  in  the  fund  arising  from  an  attachment  or  t  privilege,  « 

a  judgment,  has  no  right  to  interfere  in  the  distribution. 

APPEA.L  from  the  Fourth  District  Conrt  of  New  Oriaans,  SiravMd^e,  J. 
.  R.  MoU,  for  appeUaot.  Elmore,  King,  Wolfe,  SingUUm,  Stockton  $ai 
Steele,  for  appellees.     The  judgment  of  the  court  was  pronounced  by 

EtJSTis,  C.  J.  This  is  an  appeal  taken  by  John  Muir  from  a  jugdment  of  tht 
Fourth  District  Court,  distributing  among  certain  privileged  creditora  the 
proceeds  of  the  steamer  Btide,  sold  under  &  fieri  facias  issued  on  a  jadgmeot  ii 
fiivor  of  the  appellees,  Tiner  Sf  Conrey* 

The  appellant  alleges  that  he  has  a  privilege  in  the  proceeds  of  the  tfsaiiMr 
for  the  sum  of  $541,  inasmuch  as  it  is  due  as  a  premium  for  the  insoraDceonthe 
steamer ;  but  bj  the  pplicy  of  insurance  the  premium  Is  acknowledged  to  bars 
been  paid.  There  are  other  objections  which  would  be  fatal  lo  this  chimfori 
privilege  which  it  becomes  not  necessary  to  consider.  See  Lee  ?•  His  Credittn, 
2d  A^nn.  601.     ScoU  v.  His  Creditors,  3d  Ann.  41. 

The  appellant  toolf  his  remedy  by  third  opposition  in  the  district  cooit  Hs 
has  no  right  in  the  fund  distributed.  He  has  not  proceeded  by  attachment,  nor 
has  he  a  privilege  or  a  judgment  against  his  debtors,  and  cannot  contest  its  diilri- 
bution.     Code  of  Practice,  396  el  seg. 

It  is  therefore  ordered,  adjudged  and  decreed,  that  thjs  appeal  tak^o  W  i^ 
case  be  dismissed,  a^  the  costs  of  |he  appellants. 


JTjepo 


The  State  v.  Judge  of  the  Fifth  Judicial  District. 

The  act  of  the  1st  of  JanCi  1846,  providing  for  the  trial  of  caosea  in  which  a  diitricC  jodgs 
shall  be  recused  by  the  district  judge  of  an  adjoining  district,  is  not  nnoonsdtiitioDal- 

The  Supreme  Court  is  bound  to  exercise  every  power  incident  to  its  appellate  jari«iict>oi^ 
or  which  may  be  necessary  to  enable  it  to  exorcise  that  jurisdiction ;  and  for  thii  porpoM 
p»ay  award  writs  of  mandamus  to  judges  of  the  district  courts  to  prorent  tberigl^of 
appeal  being  defeated. 

The  question  whether  the  Legislative  branch  of  the  Government  has  or  has  not  transesodM 
its  powers,  is  the  highest  and  most  important  act  which  the  judiciary  can  be  called  apoe 
to  perform  ;  and  no  law  ought  to  be  held  uncoustitutional,  and  conseqaently  void,  osImi 
its  oppositmn  to  the  Constitution  be  clear  and  free  from  doubt. 

ON  an  application  for  a  mandamus  to  tlie  Judge  of  the  Fifth  Judicial  Distrietf 
upon  the  relation  of  Henn^  McCall  et  aU     C.  A.Joknsoniiaihet^s^i^ 
The  judgment  of  the  court  was  pronounced  by 

EusTis,  C.  J.    An  act  of  the  Legislature,  passed  on  the  1st  of  Jocsr  1^^ 
provided  for  the  trial  of  cases  in  which  the  judges  of  the  district  court  in  wfaicD 
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mid  cMDsefl  are  pending  might  be  recnsed.    It  provides  that  the  district  judge        Statb 
shall  refer  such  cases  to  the  judge  of  an  adjoining  district,  to  whom  the  clerk  of  jc^oi  oV  thk 
the  court  is  bound  to  give  notice  that  said  cases  are  so  referred ;  that  the  judge  to  ^^^i^thjct^^ 
whom  said  cases  have  been  tbas  referred  shall  repair  to  the  parish  in  which 
said  cases  sre  pending,  and  hold  a  special  court  for  the  trial  of  the  same,  nnd  the 
judge  is  bound  to  order  a  special  jury  to  be  summoned  for  the  trial  of  such  causes 
if  it  be  necessary.    This  act  does  not  extend  to  the  parish  of  New  Orleans. 

Henry  Mc  Call  and  others  have  filed  a  petition  in  this  court,  in  which  they  allege 
that  they  are  parties  to  certain  suits  now  pending,  and  at  issue  in  tlie  Fourth 
District  Court  for  the  parish  of  Ascension ;  that  Albert  DuffUldi  the  judge  of 
said  district  court,  had  been  engaged  as  counsel  in  said  causes,  and  had  recused 
himself  in  each  of  said  causes,  and  that  thereupon  an  order  of  court  was  entered 
referring  said  causes  to  the  judge  of  the  Sixth  District  Court — ^said  Sixth  District 
being  adjacent  to  said  Fourth  District;  that  said  judge  of  the  Sixth  District 
Court  had  been  duly  notified  by  the  clerk  of  the  Fourth  District  Court  of  the 
pendency  of  said  suits  in  the  parish  of  Ascensidn,  of  the  recusation  of  said  judge^ 
and  of  the  reference  made  of  said  suits,  under  the  aet  befi>re  recited,  to  him  the 
said  judgeg^f  the  Sixth  District.  They  farther  allege  that  it  is  the  duty  of  the 
said  judge  to  repair  to  said  parish  of  Ascension,  and  to  hold  a  session  of  the 
district  court  in  the  said  parish  for  the  trial  of  said  several  suits  in  which  the  said  ^ 

judge  of  the  said  Fouith  District  Court  has  recused  himself;  but  that  the  said 
judge  of  the  Sixth  Dbtrict  refuses  to  comply  with  the  notice  and  requi- 
sition thus  made,  and  to  hold  a  court  in  the  said  parish  of  Ascension  for  the 
trial  of  suits,  by  reason  of  which  the  petitioners  are  deprived  of  all  means  of 
having  their  suits  adjudicated  upon.  They  asked  for  a  rule  on  the  judge  of  the 
Court  of  the  Sixth  District  to  show  cause  why  a  mandamus  should  not  issue 
commanding  him  to  hold  a  session  of  the  District  Court  for  the  parish  of 
Ascension  for  the  trial  of  the  said  suits.  The  rule  was  granted  at  the  relation 
of  the  petitioners  as  prayed  for,  and  an  answer  has  been  filed  by  the  district 
judge,  in  which  his  reasons  for  refusing  to  try  the  suits  are  given  at  length. 

The  first  inquiry  to  be  made  is,  as  to  the  power  of  this  court  to  issue  the 
mandamus  commanding  the  district  judge  to  proceed  to  try  and  determine  these 
suits.  It  is  conceded  that  appeals  will  lie  in  each  of  the  suits  to  this  court  on 
final  judgments  rendered  therein. 

In  the  system  of  laws  from  which  most  of  our  remedial  writs  are  derived,  the 
writ  of  procedendo  ad  judicium  issues  out  of  the  court  of  chancery,  where  the 
judges  of  any  subordinate  court  delay  the  parties,  for  that  they  will  not  give 
judgment  either  on  the  one  side  or  on  the  other,  when  they  ought  so  to  do.  In 
such  cases  the  writ  of  procedendo  issues,  commanding  them  in  the  king's  name 
to  proceed  to  judgment,  and  upon  further  neglect  or  refusal,  the  judges  of  the 
inferior  court  may  be  punished  for  their  contempt,  by  writ  of  attachment 
returnable  in  the  king's  bench  or  common  pleas.  3d.  Blackston's  Com.  110. 
To  the  same  end  our  Code  of  Practice,  art.  837,  and  838,  provides  that  where 
the  judges  of  inferior  courts  are  guilty  of  a  denial  of  justice  or  unreasonable 
delay  in  pronouncing  judgment  on  causes  before  them,  and  where  they  refuse  or 
neglect  any  of  tlie  duties  required  of  them  by  law,  or  which  may  enable  the 
superior  courts  to  exercise  their  appellate  jurisdiction,  a  mandamus  m«Y  be 
issued,  commanding  said  judges  to  render  justice  and  to  perform  the  duties  of 
their  office  according  to  law. 

It  is  obvious,  that  by  the  refusal  of  the  district  judge  to  adjudicate  upon  these 
casesy  the  parties  are  subjected  to  a  denial  of  justice,  and  consequently  this 
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Btatb        coart  it  onatod  of  its  appeal,  which  th«  parties  have  aeveraJijr  a  nght  to  takt « 
JviMB  ^(ir  THB  (b*  deciaicMi  of  their  cauae  adverse  to  them. 


5th  Judicial      The  juriadictioa  of  the  Sopreme  CHiiiit  under  the  CooatitvtioD  of  181S  ia  M 

DliTIUCT. 


caaea,  aeving  certain  excepted  caaea,  waa  the  aame  aa  that  of  thw  coait  Tbt 
juriadictioo  of  thta  court  over  caaea  of  thia  claaa,  it  ia  coDcedad,  m  appelhtaoalf ; 
but  it  by  no  roeana  foUowa  that  the  couit  can  only  tako  cogoisaDce  of  ohm  ta 
formal  appeak  taken  from  iinel  jndgmeata.  Thia  court  ia  bound  ta  tnraM 
every  power  incident  to  the  appellate  juriadiction,  under  the  fiHmt  eilibUwd 
by  legiaklive  authority,  which  la  neceaaary  to  enable  It  to  ezerciae  its  tppdhia 
jnriadactk>n.  In  thia  caae  it  can  only  be  done  by  aecuring  to  the  parties  tbeir 
right  of  appeal,  which  will  be  defeated  unleaa  final  judgment  be  readend  ia 
theae  auita.     The  SiaU  v.  Bermydtx,  14  L.  R.  483. 

In  that  caae,  the  Suprene  Ck>urt  recommended  the  judge  of  thaCeort«f 
PrDfaelea  of  New  Qrleana  to  take  eogniaance  of  an  applicatwa  for  the  tppoial* 
mentof  an  under- tutor,  and  to  proceed  to  adjudicate  thereupon.  As  far  ai  Mr 
experience  goea,  we  think  the  aotk>n  of  the  Sopreme  Coartin  caaes  of  this  kM 
haa  been  uniform  since  ita  eatabliahment  under  the  Conatitution  of  1812,  ss  wsB 
as  the  acquieacence  of  the  diatrict  coorta  therein,  without  any  exeeptpoo* 

It  ia  contended  that  the  atatute  requiring  diatrict  jndgea  to  try  cases  of  tfas 
elaaa  out  of  their  reapective  diatricta  ia  in  conflict  with  the  Ck^nstitotiea  of  184&. 

To  determine  on  the  conatitutiottality  of  laws,  the  queatwn  wlietber  Iks 
legialative  branch  of  the  Government  has  or  not  transcended  its  powers,  is  ihs 
highest  and  most  important  act  which  the  judiciary  can  be  called  upoa  It 
perform ;  and  in  the  exercise  of  this  responsible  and  delKate  power,  eoorts  srs 
bound  to  proceed  with  the  greatest  circumspection  and  deliberatioo.  It  1m 
always  been  held  that  the  presumption  muat  always  be  in  fovor  of  the  vafidiijsf 
laws,  and  that  no  lawougjbt  to  be  held  nneonatitutioDal,  and  coosaqoeatlf  void 
and  of  no  effect,  unleaa  ita  oppositbn  to  the  Constitntion  be  clear  and  free  fifosi 
doubt.  It  muat  be  conceded  that  there  ia  no  artkUe  of  the  ConstitatiDB  wiik 
which  thia  statute  ia  dearly  or  directly  in  conflict ;  and  ita  repngnaacy  is  thi 
Constitution  is  supported  exclusively  by  implication.  Without  anaweriDg  esch 
argument  of  the  reapondent  in  detail,  we  think  they  will  all  be  met  bj  ffna% 
our  viewa  as  to  the  judieisi  power  as  created  by  the  Constitutwn. 

The  judicial  power  shall  be  vested  in  a  Sopreme  Court,  in  district  ooorts,  sad 
in  justices  of  the  peace.  Art.  63.  This  certainly  means  thatthe  whole  jadkiil 
power — the  power  of  determining  all  cases  without  exception  or  raserve--ii 
vested  in  these  three  classes  of  magistracy,  and  in  eatabliahing  this  power  ta 
provide  for  the  determination  of  every  poasible  case  of  injuiy,  the  Cos'saiioo 
which  framed  the  Constitution  acted  on  the  elementary  principle  in  the  Eaglisk 
law,  in  reference  to  which  our  Conatitntions  in  the  United  Statea  have  all  bssa 
made,  that  ev^ry  right  when  withheld  muat  have  a  remedy,  and  eveiy  wrsagiis 
proper  redreas. 

The  claaa  of  caaea  under  coosidei'stwn  cannot  be  tried  in  the  first  inslBnce  bj 
the  Supreme  Court  nor  by  justices  of  the  peace,  according  to  expraaa  artidsstf 
the  Constitution.  Conaequently  they  muat  be  considered  by  the  district  osart 
or  not  determined  at  all. 

Judges  of  the  district  courts  ars  selected  from  among  the  prominent  membsrf 
of  the  profossion  in  the  several  districts.  Hsving  been  sctively  eagsged  ia 
practice  prevwus  to  tbeir  appointment,  the  law  has  not  conshlered  it  eipediei* 
that  th«>y  should  determine,  aa  judges,  the  cases  in  which  they  hsvs  sets'  ss 
counsel  or  attorney,  and  haa  proskied  for  their  trial  by  another  judg9«    J>4'' 
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hftvn  tbefr  priirate  nffnin :  thfty  nre  Bometimes  ereditors,  Bometitnes  debtors,  and        State 
ere  linble  to  have  auits  themselves,  and  to  have  an  interest  in  matters  of  jin^d  or  thx 
litigRtion.    To  deprive  judges  of  all  remedy  for  the  enforcement  of  their  fights,  ^^hi^'^r'ct^'' 
end  to  exempt  them  from  all  recourse  by  creditors,  or  by  the  State  in  oases  of 
offences,  would  be  a  strange  state  of  things  under  a  govenimeot  of  laws.     We 
do  not  think  the  Constitution  has  created  this  deplorable  condition  of  the 
•dminietrNtion  of  justice,  but  has  vested  the  powter  of  determinhig  this  class  of 
eases  in  the  district  courts. 

The  first  Legislature  which  assembled  under  the  Constirution,  upon  whom  the 
dety  devolved  of  carrying  into  effect  ira  provisions,  by  making  the  laws  necessary 
&r  its  operatbn,  undertook  by  this  statute  to  give  full  effect  to  the  judicial 
power.  They  considered  that  the  power  must  be  exercised  with  reference  te 
those  great  principles  of  common  right  upon  which  the  Government  iS  based« 
esd  upon  which  the  security  of  aociety  itself  depends*  No  man  shall  be  a  judge 
in  his  own  cause ;  and  the  Legislature  provided  for  the  trial  of  causes  in  which 
the  judge  was  considered  by  the  laws  of  the  land  incapacitated  from  sir  ting,  by 
directing  them  to  be  tried  by  a  judge  of  the  adjoining  tlistrict,  and  required  hin 
to  try  such  causes  in  the  courts  in  which  they  were  pending. 

We  have  said  there  was  nothing  in  the  Constitution  with  which  this  statute 
conflicts*  that  is,  there  is  no  aiticle  in  the  Coostitntion  which  restricts  the  judicial 
ection  of  a  district  judge  to  the  district  for  which  he  was  appointed,  or  prohibits 
the  Legislature  from  imposing  on  district  judges  duties  to  be  performed  out  of 
tbeir  distiict.  The  restriction,  it  is  said,  results  from  the  articles  <^  the  Constita- 
ftioD  erentjng  the  district  courts.    They  are  as  follows: 

Art.  75.  The  first  Legislature  assembled  under  this  ConstitutioD  shall  divide 
the  State  into  judicial  districts,  which  shall  remain  unchanged  for  six  years,  and 
be  subject  to  re-organization  every  sixth  year  thereafter.  The  number  of 
districts  shall  not  be  less  than  twelve  nor  more  than  twenty.  For  each  district 
one  judge,  learned  in  the  law,  shall  be  appointed,  except  in  the  districts  in  which 
the  cities  of  New  Orleans  and  Lafiiyette  are  situated,  in  which  the  Le^slature 
may  establish  as  may  district  judges  as  the  public  interest  may  require. 

Art.  76.  Each  of  the  said  judges  shall  receive  a  salary  to  be  fixed  by  1aw« 
which  sfaaQ  not  be  increased  or  diminished  during  his  term  of  office,  and  shall 
never  be  less  than  two  thousand  five  hundred  dollars  annually.  He  must  be  a 
citizen  of  the  United  States,  over  the  age  of  thirty  years,  and  have  resided  in  the 
State  for  six  years  next  preceding  his  appointment,  and  have  practiced  law 
thersin  for  the  space  of  five  years. 

Art.  77.  llie  judges  of  the  district  courts  shall  hold  their  ofilces  for  the  term 
of  six  years.  The  judges  first  appointed  shall  be  dhrided  by  lot  into  three 
classes,  as  nearly  equal  as  can  be ;  and  ttte  term  of  oflSce  of  the  judges  of  the 
first  class  shall  expire  at  the  end  of  two  years,  and  of  the  second  class  at  the  end 
of  four  years,  and  the  third  class  at  the  end  of  six  years. 

Art.  78.  The  district  courts  shad  have  original  jurisdiction  in  all  civil  cases 
when  the  amount  tn  dispute  exceeds  fifty  dolbirs,  exclusive  of  interest.  lo  all 
criminal  cases,  and  in  all  matters  connected  with  successions  theb  jnrisdictbn 
shall  be  unlimited. 

No  such  restriction  necessarily  results  from  these  articles,  nor  do  we  think 
any  can  be  inferred  from  the  95th  article,  which  has  also  been  relied  upon  as 
creating  it.  It  provides  that  all  civil  officers  of  die  State  at  large  shall  reside 
within  tiie  State,  and  all  district  or  parish  oflficers  withhi  their  districts  or 
fMfirishes,  ftnd  shefl  keep  tiieir  -offices  at  such  places  therein  as  may  be 
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Statk        by  Ikw.    The  article  115  renders  it  impemtiTe  on  the  Legislature  to  provide  bj 

JonoR  or  THK  '*^  ^'^^  ^  change  of  reone  in  civil  aod  criminal  cases.    The  Legislature  sccord- 

<TH  Judicial  \agfy  made  the  requisite  law  for  this  purpose.     We  tfainic  this  aiticle  cleirif 

refers  to  a  class  of  cases  other  than  those  in  which  the  judge  is  recused  for  oos 

of  the  causes  prescribed  by  law. 

But  there  is  an  article  of  the  Constitution  which  appears  to  us  to  remove  ny 
doubt  00  this  subject.  It  pre-supposes  the  veiy  case  which  is  under  coMiden- 
tion  :  that  of  additional  duties  or  functions  being  imposed  on  the  judges  of  the 
district  court ;  and  virtually  recognises  the  legislative  power  so  to  impooe  then. 
It  provides  that  **no  duties  or  functions  shall  ever  be  attached  by  Iswtothe 
supreme  or  district  court  but  such  as  are  judicial.  This  seems  to  oi  to  be 
the  only  restriction  on  the  Legislature  in  carrying  out  the  judicial  power  ei  to 
those  courts,  except  those  restrictions  created  in  defining  their  jurisdictioB. 

We  are  of  opinion  that  the  statute  under  consideration  is  not  uncoostitotionil; 
on  the  contrary,  that  it  is  a  Beceflsary  and  proper  mode  of  giving  effect  to  the 
judicial  powers  vested  by  the  Constitution,  in  order  to  secure  to  the  citjces  s  liiir 
and  impartial  trial  before  a  judge  without  interest  or  undue  bias ;  and  that  it  ii 
the  duty  of  the  judge  of  the  Sixth  District  to  hold  the  court  in  the  peririi  d 
Ascension,  as  required,  and  to  hear  and  determine  the  cases  of  the  wvenl 
relators,  to  the  end  that  if  need  there  be  an  appeal  may  be  taken  to  this  cosit 
We  think  the  relators  have  made  out  cases  In  which,  without  the  relief  by  theM 
asked,  they  are  left  entirely  without  remedy,  by  reason  of  a  denial  of  jotfieei 
and  that  it  is  the  duty  of  this  court  to  command  the  judge  of  the  Sixth  District 
to  proceed  to  the  trial  of  the  several  causes  enumerated  in  the  relatois'  petitioB. 

The  rule  is  therefore  made  absolute. 


Thomas  Hatnes  v.  Municipalitt  Number  Two. 

The  act  of  87th  of  May,  1846,  pitmding  tbat  each  of  tbe  anmidpalities  eboold  pey  ^ 
ezpenee  ol  repairing,  taking  care  of  and  gnarding  tbe  priion  of  tbe  ri^  of  New  OriMM 
ie  not  anconstitational  npon  the  ground  that  it  Lmpaira  the  previoae  oontzact  betweea  dM 
Police  Jary  and  the  Manicipality  Namber  One 

APPEAL  from  the  Second  District  Court  of  New  Orieaus,  Lea,  J.  C.  Bd- 
mand^  for  plaintiff.  jR.  Hunt^  for  defendant.  Tbe  judgment  of  the  court 
was  pronounced  by 

EusTiB,  C.  J.  This  is  an  appeal  from  a  judgment  of  the  Court  of  tbeSecosd 
Pistrict  of  New  Orleans,  condemning  the  Second  Municipality  to  piy*/'* 
rata  contribution  to  a  bill  for  repairs  of  the  parish  prison. 

The  plaintiff  made  the  repairs,  and  it  does  not  appear  to  be  any  objectioo  to 
the  anoount  of  his  charges.  It  is  admitted  that  the  repairs  are  such  u  it  * 
incumbent  on  an  owner  to  make  under  the  articles  of  the  code. 

This  court  determined  in  the  case  of  the  Municipality  Number  One  f •  i» 
General  Council  of  the  City  of  New  Orleans,  (No.  1822,  1847,  notrepoitfi) 
that  the  defendants  as  the  successors  of  the  late  Police  Jury  of  New  OriMSii 
were  liable  to  the  Municipality  Number  One  for  certain  arrears  of  rent  of  w 
prison,  under  a  certain  contract  made  between  the  Old  Corponitwo  of  New 
Orleans  and  the  Police  Jury,  previous  to  the  Gonatmctxm  of  tbepriMBS  **' 
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that  by  said  cootract  the  case  presented  the  relations  of  landlord  and  tenant       Hatkxs 
between  the  municipRlity  and  the  police  jury  :  the  former  being  the  owner  of  Municipality 
the  property,  and  the  latter  having  the  use  and  occupation  for  a  certain  annual      ^^'    ^^' 
rent. 

We  are  satisfied  that  this  construction  of  the  contract  was  correct.  It  related 
exclusively  to  the  right  of  the  municipality  to  recover  the  arrears  of  rent,  but 
did  not  purport  to  affect  any  ultimate  rights  which  the  parties  might  have  under 
the  contract. 

The  act  to  abolish  the  Police  Jury  in  the  9ity  of  New  Orleans  (Laws  of 
1846,  No.  130,)  provides  in  the  fifth  section,  among  other  things,  that  each  of 
the  municipalities  shall  pay  the  expense  of  repairing,  taking  care  of  and  guarding 
the  prison  of  the  city  of  New  Orleans,  and  their  respective  workhouses  ;  and  it 
IB  intended  that  this  act  is  unconstitutional,  inasmuch  as  it  impairs  or  changes 
the  obligations  to  the  orignal  contract  under  which  the  prison  is  now  rented  and 
occupied. 

The  three  municipalities  are  bound  to  pay  the  rent  of  the  prison  in  the  place 
and  stead  of  the  police  jury,  which  has  ceased  to  exist.  The  repairs  being  such 
as  the  owner  was  bound  to  make,  their  expediency  and  the  necessity  for  making 
them  cannot  be  questioned.  We  do  not  think  the  unconstitutionality  of  the  act 
is  in  question  in  this  suit.  The  repau's  made  may  be  deducted  from  the  annual 
rent,  under  the  2664  of  the  code. 

It  is  a  matter  of  public  interest  that  prisons  should  always  be  kept  in  proper 
repair.  The  contract  for  the  repairs  was  a  luwful  one,  by  which  the  munici- 
pality was  bound.  The  amount  must  therefore  be  paid,  and  the  amount  deducted 
or  not  from  the  suit,  according  to  the  original  contract,  a  matter  which  we  are 
not  called  upon  to  determine  in  this  case.  We  do  not  consider  the  law  of  1846 
as  affecting  in  any  instance  this  question. 

The  judgment  of  tlie  district  court  is  therefore  affirmed,  with  costs. 


Municipality  Number  One  v.  General  Council  of  New 

Orleans.* 

A  cootract  by  which  a  party  is  to  pay  an  annual  rent  of  six  per  cent  on  the  cost  of  a  baild- 
ing,  with  the  privilege  of  becoming  the  owner  on  paying  the  price,  creates  the  relation  of 
landlord  and  tenaut. 

The  parish  prison  being  sitatfled  in  the  First  Municipality,  became  the  property  of  thut 
municipality  by  the  act  of  March  8,  1836. 

APPEAL  from  the  First  District  Court  of  New  Orleans,  McHenry,  J. 
C  Rosdius,  for  plaintiff.     W,   W.  King,  for  defendants.     The  judgment 
of  the  court  was  pronounced  by 

EusTis,  C.  J.  This  is  an  action  for  arrears  of  rent  alleged  to  be  due  by  the 
defendants,  as  the  successors  of  the  late  Police  Jury  of  the  parish  of  Orleans, 
for  the  use  and  occupation  of  the  parish  prison. 

On  the  division  of  the  property  of  the  city  of  New  Orleans  in  1836,  the  real 
property,  of  whatever  description  or  kind,  and  the  revenues  arising  therefrom. 


*  This  case  was  decided  in  Jane,  1847,  and  having  been  omitted  in  the  Reports  of  that 
year,  is  inserted  here  at  the  reqaest  of  the  Chief  Justice. 

96 
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MviviciPAMTT  tiheD  vesled  in  the  mayor,  aldermen  and  inhabitant  of  the  city,  were  vested  in 

^'^  the  reapective  municipalities  in  which  tlie  properry  should  be  situated.     The 

OcKKRAL      pnrish  prison  being  in  the  First  Municipality,   it  and  ita  rerenoes  became  vested 

NkwOklkams.  in  that  body.     And  so  the  respective  parties  considered  it,  and  accordiogty  from  | 

the  completion  of  the  prison,  which  was  not  finished  at  the  time  of  the  divisioa 

in  1836,  the  police  jury  has  used  the  prison  under  a  written  contmct  and  has 

made  payments  on  account  of  the  rent  even  since  the  institutioa  of  the  present 

suit. 

It  is  contended  that  the  rights  of  the  Old  Corporation  in  the  prisons  and  land 
on  which  they  were  erected,  did  not  pass  absolutely  to  the  First  ManicipaUly, 
but  were  modified  by  a  contract  which  had  been  made  before  the  division  with 
the  police  jury  in  relation  to  them. 

It  was  the  duty  of  the  police  jury  to  provide  a  good  and  sufficient  jail  for  tiie 
prisoners  of  the  State,  and  the  former  corporation  being  about  to  build  a  prisoo 
for  its  purposes,  it  was  ngreed  with  the  police  jury  that  another  shoald  be  built 
adjacent  to  it  for  the  use  of  the  parisli  of  Orleans,  of  which  the  police  jaiy  was 
tlie  representative. 

Of  the  nature  of  this  contract  there  can  be  no  question ;  the  police  jury  was 
to  pay  an  annual  rent  of  six  per  cent  on  the  cost  of  the  parish  jail  and  the  lot, 
with  the  |>rivilege  of  becoming  the  owner  on  paying  the  capital.  There  aie  pro- 
visions in  the  contract  which  are  accidental  and  do  not  in  any  respect  change  its 
character,  which  is  that  of  letting  and  hiring,  witli  a  privilege  of  the  leases 
becoming,  on  a  ceitain  contingency,  the  owner. 

There  have  been  various  payments  made  in  furtherance  of  the  eootrsct ; 
indeed  it  has  been  in  execution  ever  since  the  possession  was  taken  of  the  ja3  fay 
the  parish  authorities.  It  is  said  that  all  has  been  done  in  error  and  ander  a 
mistake  of  the  rights  of  the  parties  under  the  contracts 

In  this  opinion  we  have  not  been  able  to  concur,  and  are  satisfied  that  die 
property  belongs  of  right  to  the  First  Municipality  under  the  act  of  1836,  and 
that  the  contract  as  it  now  stands  creates  the  relation  of  landlord  and  tenant, 
with  the  accessory  rights  of  the  latter,  on  the  performance  of  the  condition  oo 
which  they  depend. 

It  is  therefore  ordered,  adjudged  and  decreed,  that  the  judgment  of  the  coait 
below  be  amended,  and  that  there  be  judgment  in  favor  of  the  plaintiff  against 
the  defendant  for  the  sum  of  ten  thousand  five  hundred  and  seventy  eight  doOare 
and  forty-eight  cents,  with  interest  from  judicial  demand,  to  wit,  the  2d  day  of 
September,  1846,  until  paid;  the  plaintiff  paying  the  costs  of  tfiis  appeal. 


Executors  op  Compton  p,  Compton.* 

In  this  case,  Si^idell,  J.  thought  that  interest  could  be  recovered  on  the 
interest  notes,  this  being  a  contract  of  sale. 


•  This  caae  i«  reported  at  p.  615  of  tliis  volame.  Since  it  wu  reported  the  reporter  bas 
been  banded  the  abore  opinion  of  SlideU,  J.,  with  a  request  that  it  be  inserted.  This  is  the 
explanation  of  its  not  appearing  in  its  proper  place.  'VV.  w',  jg^ 
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ABSENTEE. 

1.  A  curator  ad  hoe  has  no  right  to  con- 
sent to  submit  the  case  in  which  he  was 
appointed  to  the  court  for  decision  in  vaca- 
tion.    C/flcorv.  Lan«,  499. 

2.  Where  a  person  who  is  a  joint  obligor 
removes  from  the  State,  he  may  be  sued 
with  his  co6bligor  by  the  appointment  of  a 
curator  ad  hoc  to  represent  him.  Jdks  v. 
Smith  et  al.  674. 


ABSENT  HEIRS. 
See  Successions. 

ACQUETS  AND  GAINS. 
See  Husband  and  Wife. 

ACTS  AUTHENTIC  AND  SOUS 
SEING  PRIVfi. 

See  Evidence. 

ACTION. 
See  Practice. 

ADMINISTRATOR. 
See  Succession. 

AGENT. 
See  Mandate. 

ANSWER. 
See  PiLACTicEf  Pleading. 

APPEAL. 

I.  Parties, 

1.  Unless  all  the  parties  interested  be 
cited  or  appear  in  the  appellate  court,  the 
appeal  will  be  dismissed.  LohdoLU  tutrix, 
▼.  Lobdell  et  al,  174. 


2.  Where  three  manned  women  were 
appellants,  and  the  appeal  bond  is  signed 
only  by  the  husband  of  one  of  them  as  prio- 
cipul,  the  appeal  will  be  dismissed  upon  mo- 
tion. Wood  et  aL  v.  Tucker  WaXl  et  aL 
179. 

II.  Bond  and  Surety. 


3.  When  the  appeal  bond  is  not  sufficient 
in  amount  to  authorize  a  suspensive  appeal, 
but  is  good  for  a  devolutive  apponl,  the  ap- 
peal will  not  be  dismissed,  but  the  plaintiff 
may  take  out  execution  if  the  bond  bo  not 
sufficient  in  amount  to  stay  it.  Marshall 
V.  Qrand  Gulf  Railroad  Company,  360. 

4.  The  surety  on  an  appesl  bond  is  liable 
for  whatever  judgment  may  be  rendered 
against  the  principal,  although  the  judgment 
of  the  court  of  the  first  instance  may  be  re- 
versed in  part  in  the  Supreme  Court ;  and 
such  surety  may  be  proceeded  against  by 
motion  under  the  act  of  20th  of  March, 
1839,  amending  the  Code  of  Practice. 
Holmes  ^-  Swamcick  v.  Steamer  Belle  Air 
and  Owner,  523. 

5.  The  plaintiff  in  proceeding  against  a 
surety  on  an  appeal  bond,  is  not  obliged  to 
have  the  execution  against  the  principal 
made  returnable  at  the  longest  period  pre- 
scribed b}*^  law.  It  may  be  returnable  in 
the  shoitest  legal  delay.     lb, 

6.  Sureties  on  an  appeal  bond  are  entitled 
to  the  benefit  of  a  division,  when  they  have 
specially  asked  for  it  in  their  answer,  unless 
the  plea  be  met  by  proof  of  the  insolvency 
of  the  co-sureties.     lb. 

7.  A  person  against  whom  the  sheriflT 
holds  two  executions,  to  satisfy  which  he 
cannot  find  propeity,  is  not  a  sufficient  sure- 
ty on  an  appeal  bond.  The  fact  that  he  is 
named  as  surety  in  the  order  of  appeal, 
does  not  prevent  the  other  party  from  ob- 
jecting to  him.     Squier  v.  Stockton,  741. 


III.  Motion  to  Dismiss, 

8.  The  appellant  is  in  time  if  he  file  the 
transcript  within  three  days  after  the  return 
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diiy  indicated  in  the  order  of  appeal.     Bou- 
ligny  ▼.  White,  31. 

9.  In  a  derolutive  appeal,  where  no  in- 
convenience or  injary  to  the  appellee  is 
alleged  from  the  delayt  an  appeal  will  not 
be  disraiBsed  on  account  of  the  delay  in 
giving  the  appeal  bond,  if  the  bond  was  filed 
before  the  expiration  of  the  three  days  al- 
lowed for  filing  the  recoi*d  of  appeal  after 
the  return  day  had  expired.     lb. 

10.  Where  the  sale  of  pro|>erty  seized 
on  execution  is  enjoined,  the  plaintiff  in  exe- 
cution must  be  cited,  or  the  suit  will  be  dis- 
missed,    lb, 

11.  An  appelbint-may  be  relieved  where 
he  has  been  prevented  by  circumstances 
beyond  his  control  from  filing  the  record  in 
the  appellate  court  in  due  time. 

12.  But  when  bis  counsel  had  made  an 
arrangement  with  the  clerk  of  tlie  couit  in 
the  first  instance  to  file  all  the  appeals  taken 
by  him,  the  clerk  of  that  court  becomes  the 
aeent  of  the  appellant,  and  his  neglect  is  that 
of  the  appellant.  C.  P.  art.  586.  MeDoW' 
eU  Sf  Peck  v.  Read  et  aL  42. 

13.  And  if  the  record  of  appeal  be  not 
filed  in  due  time,  the  appeal  must  be  dis- 
missed.   C.  P.  arts.  689,  690  and  883.    lb. 

14.  Where  there  is  no  citation  of  appeal 
the  appeal  must  be  dismissed.  Pratt  v. 
Erwin^  116. 

16.  An  appeal  made  returnable  at  Ope- 
lousas  on  tho  Ist  day  of  March,  and  not 
filed  until  the  first  day  of  the  ensuing  term, 
it  appealing  that  the  appellee  had  incurred 
no  inconvenience  or  injury  from  the  dekiy, 
will  not  be  dismissed  on  motion.  Smith  v. 
Foster,  661. 

16.  Where  the  record  of  appeal  is  not 
filed  until  after  the  return  day,  and  no  ap- 
plication for  an  extension  of  time  has  been 
made,  the  appeal  will  be  dismissed  upon 
motion.     Arnis  v.  Purvis,  Wood  Sf  Co.  716. 

17.  Where  an  appeal  was  not  filed  when 
made  returnable,  and  no  application  whs 
seasonably  made  for  further  time,  the  ap- 
peal will  be  dismissed.  Bonnabtl  v.  Wat- 
Ur,  744. 

IV.  Appeal  Generally. 

18.  A  judgment  of  an  inferior  court  upon 
a  question  of  fact  will  not  be  reversed,  unless 
dearly  unsupported  by  the  evidence.  .Car* 
Usle  V.  Steamer  Eudora,  16. 

19.  A  bill  of  exceptions  to  the  rejection 
of  testimony,  which  does  not  set  forth  the 
gtx>unds  upon  which  the  testimony  was  re- 
jected, cannot  be  noticed  by  the  court. 
Bryan  v.  Dubois,  17. 

20.  Judgments  of  inferior  courts  will  not 
be  reversed  for  slight  errora,  when  there 
has  been  no  attempt  made  to  correct  them 
by  motion  for  new  trial  or  otherwise  in  the 


court  of  the  first  instance.    Kohn  v.  Schooner 
Renaissance,  26. 

21.  Where  the  sale  of  a  slave  seized  on 
execution  was  enjoined  by  a  thiixi  persoa 
who  claimed  the  slave  as  his  own«  and  the 
sum  of  one  hundred  and  fifty  dolhura 
damages  for  the  wrongful  seizure,  in  deter- 
mining whether  the  amount  of  the  contro- 
versy is  sufilicient  to  give  jurisdiction  of  the 
case,  the  value  of  the  slave  must  be  included, 
and  the  amount  mentioned  in  the  act  of  sale 
as  the  price  is  evidence  of  that  value.  Bou- 
ligny  v.  White,  31. 

22.  The  rejection  of  testimony  which 
does  not  appear  to  have  been  material  or 
sufficient  to  have  changed  the  result  is  not 
good  ground  for  remanding  a  cause.  Raw- 
land  V.  Jarvis,  43. 

23.  Bef using  an  immaterial  charge  to  the 
jury  is  no  ground  for  reversal  of  the  judg- 
ment,    lb. 

24.  In  a  contest  between  two  oflicera,  as 
to  which  of  them  is  entitled  to  perform  cer- 
tain duties  and  to' receive  the  fees  and  emol- 
uments therefor,  the  plaintifif  may  lay  his 
damages  at  a  sum  over  three  hundred  dol- 
lars ;  and  the  Supreme  Court  will  liike 
jurisdiction  of  the  appeal.  Prieur  and  La- 
battU  V.  Commercial  Bank,  7  L.  R.  509, 
affirmed.     State  v.  Hackett,  91. 

26.  The  Supreme  Court  has  not  jurisdic- 
tion in  an  appeal  from  a  judgment  on  a  re- 
conventional  demand  for  twenty-five  dollars, 
although  the  amount  of  the  plaintifi*'s  cbiim 
be  over  three  hundi'ed  dollars.  Dean  v. 
Clark,  106- 

26.  A  case  will  not  be  remanded  because 
the  court  of  the  first  instance  did  not  pnas 
upon  a  plea  in  reconvention,  in  supfiort  of 
which  no  evidence  had  been  intnidnced, 
when  the  omission  was  not  brought  to  the 
notice  of  the  judge  before  the  decree  became 
final.     Bouchereau  v.  Casson,  119. 

27.  A  parry  cannot  nppeal  from  a  decree 
in  his  own  favor  appointing  him  administrv- 
tor  when  its  eflfect  could  be  avoided  by  a 
refusal  to  accept  the  appointment.  Suc- 
cession ofDecouXn  140. 

28.  An  appellee  who  seeks  a  change  of 
the  judgment  in  his  iavur,  must  file  an 
answer  to  the  appeal.  The  argument  filed 
by  counsel  is  not  sjich  an  answer  as  is  re- 
quired. C.  P.  888.  Succession  ofHUligs- 
berg,  Ist  Ann.  340,  affirmed,  lb. 

29.  The  couit  cannot  take  notice  of  the 
rejection  of  testimony,  unless  bills  of  excep- 
tion were  taken  to  the  rejection.  Succes- 
sion of  Rivet,  141. 

30.  Where  an  appellant  has  acquiesced 
in  a  judgment  and  satisfied  it,  the  appeal 
will  be  dismissed.  Lanoue  v.  Bessy,  233. 

31.  The  question  of  continuance  cannot 
be  considered  by  the  Supreme  Court  where 
there  has  been  no  bill  of  exceptions  taken 
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to  the  rufing  of  the  court    of  the    first 
ioBtance.     D wight  y.  Richardn  365. 

32.  Where  rd  nppeal  hns  been  gmnted, 
in  determining;  whether  it  be  suspensive  or 
not  it  is  the  duty  of  the  court  so  to  construe 
it  (if  susceptible  of  such  a  construction,) 
as  not  to  involve  nn  attempt  by  the  judge  in 
granting  it  to  violate  the  law.  Stale  v. 
Second  District  Courts  518. 

33.  Where  the  record  of  appeal  is  com- 
plete, with  the  excef^tion  of  the  evidence 
which  had  been  lost,  so  that  the  clerk  could 
not  send  it  up  with  the  i^ecord,  and  the  loss 
is  in  no  manner  attributable  to  the  appellant, 
the  cause  will  be  remanded.  Lyons  v. 
Andrews,  602. 

34.  Where  the  evidence  which  has  been 
improperly  rejected  by  the  lower  couit 
comes  before  the  Supreme  Court  annexed 
to  a  bill  of  exceptions,  it  may  be  received 
and  considered  by  the  Supreme  Court. 
Copley  V.  EdtQflrds  et  aL  647. 

35.  Where  no  bill  of  exceptions  is  taken 
to  the  refusal  of  the  court  to  grant  a  con- 
tinuance, the  question  cannot  be  examined 
by  the  Supreme  Court.  Crain  Sf  Jones  v. 
Kane,  659. 

36.  Where  there  was  no  order  in  the 
court  of  the  first  instance  granting  an  appeal, 
the  appeal  will  be  dismissed.  Cane  v.  Pol- 
lock, 666. 

37.  It  is  not  necessary  to  make  one  who 
has  not  been  cited,  and  who  is  A  mere 
nominal  party  to  the  suit,  a  party  to  the 
appeal.    Francis  v.  Scott  et  aL  668. 


ARBITRATORS   AND  AMICABLE 
COMPOUNDERS. 

A  submission  to  arbitration  and  the 
award  thereon  must  be  proved  by  evidence 
in  writing.  C.  C.  3067.  Raguet  v.  Car- 
mouche,  133. 


ARREST. 

1.  The  nfRdavit  stands  as  primd  facie 
evidence  to  sutain  an  arrest,  but  this  may 
be  overthrown  by  proper  evidence.  Gard- 
ner, Sager  SfCo.v.O" Connell  8f  Gould,  353. 

2.  A  debtor  under  arrest  has  a  right  to 
have  the  propriety  of  the  arrest  speedily 
detennined,  and  upon  a  rule.     Ih. 


ATTACHMENT. 

1.  Where  an  attachment  was  issued  upon 
an  affidavit,  and  the  bond  given  was  suf- 
ficient in  amount  for  that  sum,  but  was  not 
•uilicient  to  cover  interest  for  several  years, 


which  was  claimed  in  a  supplemental  peti- 
tion, the  attachment  was  good  for  the 
amount  claimed  in  the  affidavit,  but  not  for 
B  greater  amount.  Fellowes,  Johnson  Sf 
Co*  V.  Dickens,  131. 

2.  An  attachment  will  not  lie  against  the 
property  of  a  partnership,  where  one  of  the 
partners  resides  in  the  State,  and  it  is  not 
shown  that  the  partnership  domicil  is  out  of 
the  State.  Sherley,  Escott  ^  Co.  v.  Oumers 
of  Steamer  Bride,  260. 

3.  The  sheiif  holds  property  seized 
under  attachment  for  the  benefit  of  whom 
it  may  concern.  If  the  attaching  creditor 
succeeds  in  his  suit,  the  rents  and  profits 
during  the  attachment  belong  to  him  to  the 
extent  of  his  claim,  and  he  may  recover  the 
same  in  a  direct  action  against  the  tenant  if 
he  has  not  paid  the  rents  to  the  sheriflf. 
Stockton  V.  Hyde,  300. 

4.  Where  no  authority  is  shown  by  an 
agent  for  making  the  oath  and  signing  the 
bond  for  the  issuing  of  an  attachment,  than 
that  he  was  employed  as  an  attorney  at  law 
in  another  State  to  bring  suit  to  collect  the 
debt,  the  attachment  will  be  dismissed. 
Wetmore  v.  Dajin  et  aL  496. 


ATTORNEY  AT  LAW. 

1.  An  attorney  at  law  who  retains  a  rea- 
sonable amount  out  of  his  collections  for  his 
fee,  cannot  be  compelled  to  refund  the 
amount  retained.  Mongel,  Tutor,  v.  Tes- 
sier,  165. 

2.  Under  ordinary  circumstances,  the 
appearance  of  a  member  of  the  bar  as  the 
attorney  of  record  to  a  suit  in  the  place 
where  the  party  resides,  would  be  evidence 
of  his  having  been  employed  by  the  party 
in  the  cause;  but  this  presumption  may  ba 
repelled  by  evidence.  Roselius  v.  Dela^ 
chaise,  482. 

3.  However  valuable  the  services  of  an 
attorney  may  have  been  to  a  party  in  a  suit, 
in  which  he  represented  others  having  a 
similar  interest,  he  cannot  recover  a  fee 
from  a  party  who  has  not  employed  him. 
26. 

ATTORNEY  IN  FACT. 
See  Mai^date. 


AUTHENTICATION. 
See  EviDEifCE. 


I 


BAIL. 
See  Criminal  Law. 
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BANKS. 

1.  Under  the  nets  of  the  14th  of  March, 
and  5th  of  April,  1843,  the  banks  of  this 
State  were  obliged  to  receive  their  own 
notes  in  payment.  Walker  v.  Municipality 
Clumber  One,  10. 

2.  Where  a  bank  transferred  a  proniis- 
Bory  note  subsequent  to  tniiturity,  the  holder 
acquired  uo  greater  rights  than  the  bank 
itself  had,  and  could  be  compelled  to  receive 
in  payment  the  notes  of  the  bank.     lb. 

3.  If  a  co-defendant  paid  the  debt  in 
specie,  such  co-defendant  could  not  UfKin 
subrogation  recover  of  the  other  specie,  he 
having  the  right  to  pay  the  debt  in  depre- 
ciated bank  bills.     lb, 

4.  The  provision  in  the  7th  section  of  the 
act  amending  the  act  for  the  incorponition 
of  the  Consolidated  Association  of  the  Plan- 
ters of  Louisiima,  approved  19th  of  Febru- 
ary, 1828,  declaring  »*Thut  the  State  shall 
be  and  is  hereby  acknowledged  to  be  a  stock- 
holder to  the  amount  of  one  million  of  dol- 
lars as  a  bonusj^^  did  not  make  the  State 
liable  for  contributions  and  losses  of  the  bank 
as  ordinary  stockholders  were.  Consoli- 
dated Bank  v.  State  of  Louisiana,  44. 

5.  A  bonus  is  a  premium  or  consideration 
given  to  a  g]*antor  for  what  is  received.  It 
implies  an  advant^ige,  a  benefit  given  in 
return  for  the  benefit  received,  or  an  induce- 
ment to  the  grantor  for  conferring  that 
benefit.  If  the  State  be  made  liable  as 
other  stockholders,  no  advantage  was  given 
to  the  State  and  consequently  no  bonus. 
But  the  act  expressly  gives  a  bonus  to  the 
State,     lb. 

6.  Under  the  charter  of  the  Citizens' 
Bank,  the  court  bus  no  control  over  mort- 
gages given  to  secure  a  loan,  unless  the  debt 
has  been  paid.  Duharl  v.  Citizens'  Bank, 
141. 

7.  One  who  is  sole  stockholder  of  a  bank, 
and  the  recipient  of  its  assets,  is  bound  to 
pay  a  claim  ngninst  the  bnnk  if  the  assets 
amount  to  the  sum  claimed.  Robertson  et 
al.  V.  Conrey,  297. 

8.  Wliere  a  uote  is  given  to  a  bank  for  a 
sum  of  money  payable  in  the  notes  of  the 
bank,  it  is  an  obligation  to  extinguish  so 
much  of  the  bank's  liabilities  on  the  matu- 
rity of  the  note ;  in  default  of  which  judg- 
ment will  be  given  for  the  full  sum  in 
money.     Roberts  v.  Wilkinson  et  al.,  349. 

9.  The  Commercial  Bank  suspended  spe- 
cie payments  in  the  year  1843,  and  resumed 
in  1844.  A  party  who  had  caused  notes  of 
the  bank  to  be  protested  on  the  suspension 
of  tho  bank,  can  recover  tlie  interest  im- 
posed by  the  cliarter  as  a  penalty  for  sus- 
pension only  during  the  time  of  the  suspen- 
sion.    Commercial  Bank  v.  Foster,  516. 


10.  An  election  of  directors  of  a  bank 
will  not  be  set  aside  because  the  cominia- 
sioners  received  votes  wirhoul  proper  evi- 
dence, when  it  is  subsequently  shown  that 
the  votes  so  received  were  legal  votes. 
Widow  Conant  v.  Millaudon,  542. 

11.  Persons  who  hold  stock  as  trostees 
are  legal  voters  in  an  election  for  directors. 
76. 

12.  The  prohibition  against  alieos  being 
directora  of  a  bank,  contained  in  the  act  of 
the  5th  February,  1842,  does  not  apply  to 
the  CtuToUton  Raihoad  Company,  that  cor- 
poration having  surrendered  its  banking 
privileges,     lb. 

13.  The  receiver  of  an  insolvent  bank 
may  sue  all  the  stockholders  for  contribu- 
tions of  stock  before  the  tribunal  io  which 
the  bank  is  in  liquidation,  although  some  of 
them  may  reside  in  different  parishes. 
Stark,  Receiver,  v.  Burke,  Watt  Sf  Co.  et  al. 
740. 


BANKRUPT. 

To  render  a  bankrupt  who  has  been  dis- 
charged liable  on  a  new  promise  to  pay  a 
debt,  the  obligation  must  clearly  result  from 
the  words  used  in  making  the  new  promise ; 
and  the  expressions  '*  I  expect  to  pay  you 
as  fast  as  I  can  in  money,  not  in  property,** 
are  not  sufficient  to  create  a  new  obligation. 
Bartletl  v.  Peck  et  al.  669. 


BILLS  OF  EXCHANGE  AND  PRO- 
MISSORY NOTES. 

I.   Title  io,  and  Transfer  of, 

1.  In  a  suit  by  the  holder  of  a  note  a^ost 
the  maker,  where  the  payee  has  transferred 
it,  the  plaintiff  is  bound  to  prove  the  en- 
dorsement of  the  payee  before  he  can 
recover.     Beatty  v.  l^anner,  147. 


II.    Presentmerd,   Protest,    Notice    and 
Waiver  of  Notice, 

2.  Where  il  promissory  note  is  made 
payable  at  a  particular  place,  in  an  action 
against  the  maker  it  is  not  necessary  to 
allege  or  prove  that  a  demand  of  payment 
was  made  at  the  place  designated  in  the  note 
to  enable  the  plaintiff  to  recover.  The  want 
of  such  demand  if  any  injury  to  tiie  defen- 
dant has  resulted  from  it,  is  a  matter  of  de- 
fence for  the  defendant.  Ripka  v.  Pope^  61. 

3.  The  statutes  of  February  14th,  1821, 
and  March  13th,  1827,  in  relation  to  pro- 
tests and  notices  of  protest  of  bills  of 
exchange,  6cc.,  were  not  intended  to  change 
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the  commercial  law  u  it  stood  before,  bat  r  been  nleased  by  the  holder,  and  that  he  was 


to  afford,  in  aid  of  commerce,  a  new,  con- 
venieot  and  permanent  means  of  proof. 
No  one  is  bouod  to  employ  a  notary  to 
make  demand  of  a  note  or  to  give  notice  to 
an  endorser.  Lathrop,  Administratort  v, 
Lawaon  et  al.  238. 

4 .  Where  the  certificate  of  a  notice  is  in- 
formnl,  not  having  been  attested  by  two  wit- 
nesses, the  notice  may  be  proved  by  other 
evidence,  and  the  certificate  made  by  the 
parish  judge  who  made  the  protest  and 
gave  the  notice,  bat  who  sabsequently 
died,  is  competent  evidence  of  the  protest 
and  notice,     lb. 

III.  Consideration  of, 

.5  A  note  bearing  the  same  date,  and  for 
the  same  amount  as  one  mentioned  in  the 
act  of  sale,  is  sufficient  evidence  to  identify 
it  with  the  act  of  sale  as  the  consideration, 
unless  it  is  shown  that  another  note  was 
given.    Bryan  v.  Dubois,  17. 

6.  Where  the  holder  of  a  note  receives 
it  from  the  payee  after  its  ranturity,  he  is 
considered  as  standing  in  the  place  of  the 
payee,  and  it  is  subject  to  any  defence 
which  might  have  been  urged  against  the 
payee ;  and  if  there  was  a  luilure  of  consi- 
deration, he  cannot  recover  on  it.  Sawyer 
▼.  Hovey  et  al,  153. 

7.  Conceding  that  the  consideration  of  a 
negotiable  note  cannot  be  inquired  into 
when  it  is  in  the  hands  of  an  innocent 
endorsee,  yet  when  the  objection  arises 
from  the  incapacity  of  the  party  to  enter 
into  the  obligation,  as  that  she  was  a  mar- 
ried woman,  the  endorsement  does  not  give 
any  additional  effect  to  the  obligation.  De 
Oaalonv,  Matkeme,  495. 

8.  The  fact  that  a  note  shows  on  its  face 
that  it  was  given  by  a  married  woman,  is 
sufficient  notice  to  any  one  to  put  him  on 
inquiry  as  to  whetlier  it  inured  to  her 
sepanite  use,  before  he  discounted  it.  lb, 

9.  Where  the  consideration  of  a  promis- 
sory note  was  the  sale  of  improvements 
upon  the  public  lands,  it  will  be  presumed, 
unless  the  contrary  be  shown,  that  the 
vendor  was  a  settler  to  acquire  a  preemp- 
tion, and  not  a  trespasser  upon  the  public 
lands,  and  the  consideration  is  good.  Price 
V.  Curran,  686. 

IV .  BiUa  of  Exchange  and  Promissory 
Notes  generally, 

10.  A  release  of  ihe  drawer  of  a  note  by 
the  holder,  without  the  consent  of  the  en- 
dorser, destroys  all  reconrse  against  the 
endorser.  OiHiens*  Bank  v.  DugtUet  a^  12. 

11.  The  endorser  who  pays  a  note  in 


consequently  discharged  from  all  liability, 
can  recover  bnck  the  money  so  paid.     lb. 

12.  The  hoMer  of  a  promissory  note  re- 
ceived for  value  in  good  faith  before  maturity 
cannot  be  affected  by  any  pretended  equi- 
ties between  the  drawer  and  endorser. 
Kohlman  v.  Ludwig,  33. 

13.  Where  a  note  was  given,  secured  by 
mortgase,  which  recited  that  the  note  wao 
to  be  signed  by  A.  B.  and  C,  but  which 
was  never  signed  by  C,  and  the  transaction 
appearing  to  be  still  incomplete  and  still 
pending  before  the  notary,  there  being  no 
evidence  as  to  the  manner  in  which  the 
plaintiff  came  into  possession  of  the  note, 
an  action  on  the  note  aicainst  B.  caunot  be 
maintained.  Syndics  of  Ihinbar  v.  Woods 
etal.  135. 

14.  A  mere  understanding  withont  any 
substantive  agreement  between  one  of  two 
syndics,  with  a  surety  of  a  purchaser  at 
the  sale,  that  the  notes  to  be  taken  by  the 
syndics  in  payment  were  to  be  signed  by  a 
third  person  also  as  surety,  does  not  sustain 
the  defence  that  the  surety  is  discharged 
because  the  third  person  did  not  sign.  The 
delivery  of  the  notes  to  the  payees,  payable 
to  order  and  in  complete  form,  without  any 
reservation,  is  conclusive  against  the  de- 
fence,    lb. 

15.  Where  a  note  is  given  for  future 
services  to  be  rendered,  the  non-payment  of 
the  note  justifies  the  withholding  of  those 
services :  and  where  the  services  rendered 
before  the  maturity  of  the  note  were  worth 
the  amount  of  the  note,  the  party  render- 
ing them  is  entitled  to  recover  that  sum  in 
an  action  on  the  note.  Cooley  v.  Doherty 
et  al.  163. 

16.  Where  there  are  mutual  accounts,  a 
party  who  has  accepted  drafts  drawn  upon 
him  by  the  other  party,  has  a  right  to  be 
credited  with  the  amount  for  which  he  has 
accepted,  the  drafts  being  at  the  time  still 
outstanding.  Ames  v.  People^s  Telegraphy 
183. 

17.  Where  an  endorsei  pays  a  note  upon 
which  judgment  had  been  obtained  against 
him,  he  acquires  no  greater  right  against 
prior  parties  to  the  note  than  the  judgment 
creditor  had ;  and  if  they  be  discharged  by 
prescription,  he  cannot  recover  of  them. 
Christine  v.  Chaney,  219. 

18.  Where  the  vendor  draws  a  bill  upon 
the  vendee's  factor,  which  is  accepted,  he 
does  not  thereby  lose  recourse  upon  the 
vendee  for  the  amount  of  the  purchase 
upon  the  dishonor  of  the  bill ;  but  in  so 
doing  he  should  not  include  in  the  bill 
amounts  due  by  other  vendees;  for  the 
vendee,  apon  payment,  is  entitled  to  the 

ignorance  of  the  hct  that  the  drawer  had  poeseasion  of  the  biD,  wfaidi  could  not  be 
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given  if  other  veodees  were  also  eotitled  to 
it.    Van  Wart,  Son  ^  Co.  v.  Hopkins,  266. 

19.  If  the  vendor  who  has  dmwn  a  bill 
upon  vendee's  factor,  after  acceptance  re- 
leases the  acceptor,  he  thereby  loses  all 
recourse  upon  the  vendee  for  the  amount 
of  the  purchase,     lb. 

20.  A  bank  check  when  payable  to  order 
ia  negotiablev  and  the  endorser  is  liable,  not 
as  a  mere  transferee,  but  as  the  endorser 
of  a  bill  of  exchange.  Barbour  v.  Bayon, 
304. 

2 1.'  Bank  checks  are  not  entitled  to  days 
of  graee,  being  payable  immediately  on 
presentment.    lb» 

22.  The  fact  that  a  bill  is  dated  at  New 
Orleans,  in  tUe  absence  of  any  proof  as  to 
the  place  of  acceptance,  raises  the  presump* 
tion  that  it  was  accepted  in  New  Orleans. 
Blossman  v.  Mather,  335. 

23.  Where  a  note  is  made  payable  in 
current  funds,  by  the  laws  of  Missbsippi 
judgment  can  only  be  rendered  for  the  value 
ef  such  funds  on  the  maturity  of  the  note, 
and  a  case  will  be  remanded  to  ascertAin 
that  value.  But  under  the  decisions  in 
Louisiana,  judgment  will  be  rendered  in 
contracts  governed  by  our  laws  for  the 
amount  of  the  note.  Roberts  v.  IVUkinson 
€taL  379. 

24.  A  party  receiving  a  bill  of  exchange 
aiVer  maturity  is  subject  to  any  equities  ex- 
isting, between  the  original  parties.  Con- 
nery  v.  Kendall,  515. 

25*  A  bill  of  exchange  when  once  paid 
by  the  acceptors  can n not  be  again  re- 
issued after  maturity  so  as  to  bind  the 
drawer,     lb. 

26.  Where  a  credit  has  been  placed  on 
a  note  in  the  handwriting  of  the  drawer,  it 
will  be  presumed  to  have  been  placed  there 
with  the  holder's  assent,  unless  the  con- 
trary be  shown.     Mims  v.  Morrison,  650. 

27.  Where  an  obligation  is  made  payable 
at  a  particular  place,  and  the  obligor  is 
proved  not  to  have  provided  the  funds  at 
the  place  to  pay  it,  the  holder  is  dispensed 

.from  presenting  it  at  that  place.  Albert  Sf^ 
Quertier  v.  Citizens^  Bank  of  La.,  720. 

BOUNDARY. 
See  Lands. 

BUILDER. 
See  Letthto  aud  Hiring  or  Labor. 

CESSIO  BONORUM. 
See  Insolvency. 

CITATION. 

See  Practice* 


CLERKS  OF  COURTS. 

Deputy  clerks  of  the  district  couili  are 
not  authorised  to  grant  orders  of  arrest  fiur 
debt.     Wexngerter  v.  WhiU,  487. 


CODES,  ARTICLES  CTTED. 
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COMMON  CARRIER. 

1.  Where  one  of  the  part  owdstb  of  t 
steamer  contracted  in  his  own  nams  witli  a 
pilot,  the  other  part  owners  virill  be  liable  to 
the  pilot.     Carlisle  v.  Steamer  Eudora,  15. 

2.  Where  sheet  iron  is  stowed  in  soch 
proximity  to  salt  as  to  be  rusted  and  iojured 
thereby,  the  vessel  is  responsible  ibr  cbe 
damage.   Marsh  i^BanleU  v.  Skip  Svitzcr- 

land.  111. 
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3.  Owners  of  steamboats  are  commer- 
cial paitoers.  C.  C.  2796.  Escott  Sf  Co. 
▼.  Owners  of  Steamer  Bride,  26G. 

4.  Ships  and  owners  are  liable  forjoss 
and  injury  to  goods  shipped,  caused  by  bad 
stowage  and  want  of  care.  Hart  Sf  Co,  v. 
Skip  Jane  Rots,  264. 

5.  Vessels  are  liable  for  loss  and  injury 
to  goods  shipped  occurring  from  improper 
delay  in  not  sailing  at  $he  appointed  time ; 
but  the  amount  of  damage  must  be  shown 
by  evidence.    lb. 

6.  A  privilege  follows  the  object  to  which 
it  is  attached,  and  the  creditor  may  lay  hold 
of  that  object  by  the  proper  writ  of  seizure, 
in  whatever  part  of  the  State  it  may  be 
found,  whether  at  the  owner's  domicil  or 
not.  Henning  v.  Steamer  St.  Helena  and 
Owners,  349. 

7.  In  proceedings  inrem  personal  service 
upon  the  owner  of  the  thing  seized  dispen- 
ses with  the  usual  publications.    lb. 

Q.  The  owners  and  masters  of  steam- 
boats  when  sued  in  this  State  may  plead 
their  domicil  in  another  parish  than  the  one 
in  which  the  suit  is  instituted.     lb. 

9.  In  an  action  against  a  vessel  and  own- 
ers for  the  non-delivery  of  freight,  the  de- 
fendants may,  under  the  general  issue,  in- 
troduce testimony  to  show  that  the  identi- 
cal goods  delivered  by  the  plaintiff  were 
shipped  by  another  person,  who  took  a  bill 
of  lading  for  them.  Evari  v.  Brig  Lovmdes, 
426. 

10.  In  a  collision  between  a  steamboat 
and  a  flatboat,  the  presumptions  are  against 
the  steamer.  Ruffner  v.  Belsnyder  et  al. 
636. 

11.  Where  a  steamboat  is  in  the  habit  of 
charging  freight  for  carrying  remittances  of 
money,  if  a  package  containing  money  be 
handed  to  the  captain  without  infornaing 
him  of  its  contents,  there  being  no  charge 
for  freight,  the  owners  of  the  vessel  are  not 
liable  for  the  money  in  case  of  its  loss. 
The  captain  is  responsible  as  depositary 
merely.  C.  C«  2508.  Mechanics  Sf  Tra- 
ders* Bank  v.  Gordon,  604. 

12.  Where  a  steamboat  loses  a  portion  of 
her  cargo  in  consequence  of  being  snagged, 
the  loss  is  considered  as  one  falling  within 
the  perils  of  Che  river,  and  the  vessel  is  not 
liable.     Boyce  ▼.  Welch,  623. 

13.  Where  a  vessel  is  sued  for  damage 
done  to  goods  in  transportation,  thehurthen 
of  proof  is  on  the  defendant,  (after  the 
damage  is  proved,)  to  show  it  did  not  hap- 
pen on  board  the  vessel.  Holland  v.  Catil- 
mett  et  al.  70S. 


COMMUNITY. 
See  HDSBjkiTD  and  Wife. 


COMPENSATION. 

A  claim  is  to  be  considered  as  liquidated 
by  an  acknowledgment  on  the  part  of  the 
debtor  of  its  correctness  and  a  promise  to 
pay  it.  When  a  claim  thus  liquidated  is 
offered  in  compensation  of  a  promissoiy  note, 
it  is  not  required  that  the  liquidation  should 
be  proved  by  evidence  in  writing.  C.  C. 
2205.    Ogden  and  husband  v.  Cain,  160. 


COMPROMISE. 

A  compromise  cannot  be  annulled  on  ac- 
count of  lesion.  C.  C.  3045.  Long  v. 
Robinson  et  al.  627. 


CONFLICT  OF  LAWS. 

1.  Real  estate,  upon  the  death  of  the 
owner,  must  be  distributed  according  to  the 
laws  of  the  countiy  where  it  is  sitUHted. 
Dunbar^  Widow,  v.  Heirs  of  Dunbar,  158. 

2.  The  capacity  of  a  married  woman,  in 
ordinaiy  cases,  domiciliated  in  this  State,  to 
make  contracts  to  be  executed  in  another 
State,  must  be  determined  by  the  laws  of 
this  State;  the  rules  governing  the  capacity 
being  personal  statutes,  especially  where 
the  mamed  woman  is  separated  in  proper- 
ty from  her  husband.  Roberts  v«  Wilkiur- 
son  et  al.  369. 

3.  The  court  will  discountenance  the 
practice  of  bringing  slaves  to  this  State  for 
the  purpose  of  defeating  the  rights  of 
property  existing  in  them  under  the  laws 
of  the  State  from  which  they  are  removed. 
Frierson  v.  Irwin,  525. 

4.  Where  a  title  to  slaves  has  been  ac- 
quired by  prescriptk)n  in  another  State,  that 
title  will  not  be  disturbed  by  the  subsequent 
removal  of  the  slaves  to  this  State,  and  the 
prescription  will  be  determined  by  the  lawa 
of  the  State  from  whence  they  were  re- 
moved,   lb. 

5.  An  assignment  made  in  good  faith  ac- 
cording to  the  laws  of  another  State,  in  fa* 
vor  of  creditors  domiciliated  in  that  State, 
by  a  party  also  domiciliated  there,  will  be 
enforced  on  the  property  of  the  debtor  in 
Louisiana  which  has  been  actually  trans- 
ferred to  the  assignee ;  provided  no  injuiy 
arises  therefrom  to  our  own  citizens,  and 
not  othei*wise.     Chewning  v.  Johnson,  678. 

6.  Property,  in  relation  to  which  an  order 
of  court  of  a  sister  State  of  competent 
jurisdiction  has  been  issued,  and  which  has 
been  fraudulently  or  forcibly  withdrawn  and 
brought  to  Lcmisiana,  is  not  liable  here  to 
attachment  by  third  persons,  so  as  to  defeat 
the  rights  acquired  by  virtue  of  the  previ- 
ous order.    In  such  a  case,  a  decree  will 
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be  entered  ordering  a  prempt  restitution  of 
the  property,  or  such  decree  as  will  pre- 
vent aojr  right  being  acquired  by  thoee 
fimu d u  lent  attempts.  Paradise  v .  Fanners 
and  Merchants^  Bank  of  Memphis^  710. 


CONSIGNEE. 
See  Mardats. 


CONSTITUTION. 
I.  Cf  State,  1812. 


II.  Of  State,  1845. 

Art.  62, page  242 

•*     79r        .        -         .         .  •*     242 

••  109, "661 

"  118, "91 

•«    «* »*       94 

"  119 "94 

"  126, "166 


III.  Interpretation  of* 

1.  An  ordinance  of  the  municipality,  pre- 
scribing the  place  for  landing  masts,  spars, 
&c.,  on  the  Canal  Carondelet,  is  not  upon 
its  face  in  conflict  with  the  Constitution, 
nor  illegal;  the  power  of  regulating  the 
public  ways,  and  maiotainiog  order  and  safe- 
ty thereon,  being  in  the  municipality. 
Municipality  No,  Oney.  Kirks  34. 

2.  On  the  16th  of  March,  1848,  an  act 
was  approved  entitled  an  act  "to  regu- 
late and  define  the  fees  to  be  paid  by  own- 
ers of  runaway  slaves  for  the  taking  up  and 
confinement  of  the  same,*'  dec.  Under  this 
act  the  custody  and  management  of  runa- 
way slaves  were  changed  from  the  previous- 
ly existing  laws:  Held  by  the  court,  that 
all  that  part  of  the  act  making  a  change  in 
these  respects  was  in  violation  of  art.  118 
of  the  State  Constitution,  and  consequently 
null.     State  v.  Hackett,  91. 

3.  The  intention  of  art.  118  of  the  Con- 
stitution was  to  make  it  obligatory  on  the 
Legislature  to  state  the  object  of  every  law 
hi  its  title  accoi'ding  to  the  understanding  of 
reasonable  men.  An  act  to  regulate  and 
define  fees  appears  to  exclude  the  general 
and  si^eeping  object  of  the  statute  of  16th 
March,  1848.     lb. 

4.  The  act  approved  the  16th  of  March, 
1848,  entitled  "  An  act  to  give  jurisdiction 
to  the  District  Courts  of  New  Orleans  over 
eauses  arising  under  the  act  of  3d  of  March, 
1819  respecting  landlords  and  tenants,"  is 
unconstitutional;  the  title  not  being-in  con- 
Ibmity  with  the  articles  118t  119t  of  the 


State  Constitution.    Heirs  of  Dmtrge  f. 
Salter  et  at.  94. 

5.  The  article  126  of  the  State  Coutihi* 
tion  applies  to  the  bokliog  of  two  oflScN 
under  the  State,  and  not  where  oos 
of  the  offices  is  held  under  maaieipil 
authority.    Dorsey  y.  VaughaneielAbi. 

6.  Article  62  of  the  Constitution,  wUdi 
invests  the  courts  with  the  judicial  powen, 
cannot  be  extended  by  implication.  Gertii 
y.' Gerald,  242. 

7.  The  grant  of  judicial  powert  io  aitide 
79  of  the  Constitution,  is  an  exeeptioD  to 
article  62.    lb. 

8.  The  grant  of  judicial  power  tfaeraa 
conferred  upon  clerks  of  court  does  not  ex- 
tend to  their  deputies.    lb. 

9.  The  taws  of  29th  of  May,  1846,  isd 
16th  of  March,  1848,  do  not  coofer  eo 
deputies  the  judicial  powers  vested  in 
clerks  by  the  Constitution.  Those  acts  give 
no  other  powers  to  deputy  clerks  than  thoie 
previously  vested  in  them  by  law.    lb. 

10.  The  limitation  imposed  by  art  96  of 
the  New  Constitution  upon  the  durstioo  of 
offices,  applies  to  offices  held  under  die 
former  Constitution  and  laws.  SiaU  t. 
Percys  282. 

1 1 .  Where  the  charter  of  a  bank  exempli 
the  stock  and  real  estate  of  the  bank  from 
any  tax  laid  by  the  State,  parish,  or  any 
body  politic  or  corporate,  a  tax  imposed  by 
the  Municipality  Number  One  on  the  real 
estate  of  the  bank  is  in  direct  confiict  with 
the  charter,  and  illegal.  Sach  an  exemp- 
tion is  not  repealed  by  the  art  127  of  the 
(.constitution.  Municipality  Ao.  One  f» 
Louisiana  State  Bank,  394. 

12.  The  act  of  25th  of  March,  1813. 
against  carrying  concealed  weapooi  is  oot 
unconstit4itional.     State  v.  CKandUr,  489. 

13.  The  act  of  20th  of  March.  1839,  is- 
corporating  the  town  of  Shreveport  isd 
giving  the  municipal  authorities  exclwre 
right  to  establish  ferries  across  Red  River, 
did  not  create  a  contract  or  vested  ri^ 
in  that  corporation  which  tlie  LegishrBri 
could  not  constitutionally  change  or  loaoL 
Police  Jury  of  Bossier  v.  Corporatifm  of 
Shreveport,  661. 

14.  The  act  of  16tfa  of  Mareb,  1848« 
entitling  the  Police  Jury  of  the  perish  of 
Bossier  to  a  participation  in  themsDBfe- 
ment  of  the  ferry  established  by  the  tows 
of  Shreveport  across  Red  River,  and  to 
share  io  the  revenues  thereof,  isnot  nncos- 
stitutiona).     lb. 

15.  The  prohibitions  contained  in  art.  109 
of  the  Constitution  of  Louisiana,  and  inart. 
1,  sec.  10  of  the  Constitution  of  the  Um- 
ted  States,  apply  only  to  contracts  or  rested 
rights  of  individuals  or  private  coi^wnitiM* 
and  not  to  municipal  corporations  eefabfisbed 
for  public  purposes,  which  are  sndrelysuh- 
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ject  to  the  legislntive  will,  except  so  far  as 
the  rights  of  third  persons  may  be  affected 
thereby,     lb, 

16.  Prison ers  arrested  for  larceny  are 
bailable  under  the  Coostitntion  during  the 
pendency  of  the  examination  for  commit- 
ment by  the  magistrate.   StaU  v.  Ozer^  744. 

17.  The  act  of  the  Ist  of  June,  1846, 
providing  for  the  trial  of  causes  in  which  a 
district  judge  shall  be  recused  by  the  dis- 
trict judge  of  an  adjoining  district,  is  not  un- 
eonstitutaonal.  StaU  v.  Judge  of  Fifth  Ju- 
dictoL  DUtnctn  756. 

18.  The  question  whether  the  legislative 
branch  of  the  Government  has  or  has  nor 
transcended  its  powers,  is  the  highest  and 
most  important  act  which  the  judiciary  can 
be  called  upon  to  perform;  and  no  law 
ought  to  be  held  unconstitutional,  and  con- 
sequeotly  void,  unless  its  opposition  to  the 
Constitution  be  clear  and  free  from  doubt. 
lb. 

CONTRACTS. 
See  Obligations. 


CORPORATIONS. 

1.  The  act  of  April  Ist,  1835,  extending 
the  p<iwers  of  the  Carrollton  Railroad 
Company  and  providing  a  new  mode  of 
electing  directors,  repealed  the  provisions  of 
the  act  of  9th  of  February,  1833,  upon  the 
same  subject ;  and  the  stockholders  having 
voted  to  reduce  rhe  number  of  directors  to 
eight,  under  the  act  of  the  22d  of  August, 
1842,  that  wns  the  number  to  be  elected. 
Conant  v.  MUlaudon^  26. 

2.  Our  laws  secure  to  the  public  the  use 
of  the  banks  of  navigable  rivers;  and  with- 
in the  limits  of  incorporated  towns,  the  mu- 
Bicipal  governments  are  authorized  to  regu- 
late that  use,  and  to  cause  obsi  ructions  to 
be  removed ;  but  they  have  no  right  to  con- 
vert the  batture  formed  in  front  of  the 
property  of  individuals  to  private  purposes, 
•och  as  wood  yards,  saw  mill,  and  rhe  like. 
CarroUton  RaUroad  Company  v,  Winthrop 
et  <d.  36. 

3.  The  liability  of  municipal  corporations 
for  the  acts  of  their  agents  is  a  general  rule 
of  law  too  well  settled  to  be  seriously  ques- 
tioned. Johnton  v.  Muwdpality  No,  One^ 
lOU. 

4.  Proceedings  by  the  city  of  Lafiiyette 
to  expnipriMte  propecty  for  public  use,  un- 
der the  act  of  1st  of  June,  1846,  may  be 
discontinued  at  any  time  before  they  are 
finally  acted  upon  by  the  court;  and  the 
discontinuance  of  such  proceedings*  gives 
DO  cause  of  actioo  to  the  owners  of  property, 
the  expropriatioa  of  which  was  contemp- 
lated. Malard  4*  ArrM»Uad  v.  Cily  ofLa- 
fdyetU^  113. 


5.  Until  the  forfeiture  of  a  charter  is  ju- 
dicially determined  in  a  suit  brought  for 
that  purpose  by  the  state,  no  advantage  can 
be  takenof  any  cause  of  forfeiture  in  any  col- 
lateral action.  Wright  V.  Benjamin,  et  aL  179. 

6.  A  defendant  sued  on  a  note  given  for 
the  purchase  of  certain  chartered  rights, 
cannot  set  up  as  a  failure  of  consideration 
causes  of  forfeiture  which  existed  at  the 
date  of  his  purchase.     lb, 

7.  Stock  mortgage  in  the  Clinton  and 
Port  Hudson  Railroad  Company  takes  pi*e- 
cedence  of  a  mortgage  stock  loan  made  un- 
der the  provisions  of  the  charter  of  said 
company.  Lanfifitt  and  Perry  v.  Brown^ 
Administrator,  231. 

8.  The  act  of  16rb  of  March,  1848,  for 
the  purpose  of  distributing  the  assets  of  the 
Mexican  Gulf  Railroad  Company,  autho- 
rized an  equitable  compromise  between  the 
State  and  other  claimants  to  the  funds,  but 
a  compromise  by  which  about  half  the  funds 
were  relinquished  to  one  of  them,  who  claim- 
ed only  about $16,000,  while  the  claimofthe 
State  was  for  $100,000,  was  inequitable. 
The  funds  should  have  been  divided  pro 
rata.  State  v.  Mexican  Gulf  RaUroad 
Company,  333. 

9.  Where  the  debtor  of  a  corporation  is 
garnisheed  upon  a  debt  which  was  payable 
in  the  notes  or  obligations  of  the  corporation, 
he  cannot  be  condemned  to  pay  the  amount 
of  the  debt  in  current  funds.  The  judg- 
ment should  be  that  he  pay  in  the  notes  or 
obligations  of  the  corponition,  within  a  certain 
specified  time,  or  that  he  shall,  in  default, 
pay  a  certain  sum  of  money.  Marshall  ▼• 
Grand  Gulf  RaUroad  Company,  360. 

10.  Where  the  charter  of  a  company 
directs  the  mode  in  which  stock  in  it  shiill 
be  taken,  and  stock  is  issued  by  the  com- 
pany in  contravention  of  the  regulations 
imposed  by  the  charter  to  a  purchaser  who 
executed  his  note  therefor,  when  sued  on 
the  note  he  cannot  set  up  as  a  defence  the 
violation  of  the  cliaiter  in  tlie  sale  to  him. 
If  other  stockholders  do  not  complain  of 
the  sale  to  him  he  cannot  set  up  his  own 
wrong  in  his  defence.  Canal  Bank  v. 
Holland,  363. 

11.  The  abandonment  contemplated  by 
the  act  of  1st  of  June,  1846,  for  the  opening 
of  streets  in  the  city  of  Lafayette,  is  one  to 
be  made  by  the  owner;  and  where  the  pro- 
peity  belonged  to  the  community,  the  sur- 
viving husband  can  only  abandon  his  interest 
in  it.  Heirt  of  GuULotU  v.  City  of  Lafa- 
yette, 382. 

12.  Where  a  testator  wills  that  a  certain 
plantation  shall  forevei^  belong  to  his  suc- 
cession, and  directs  that  an  act  of  incorpora- 
tion shall  be  obtained  for  the  town  which 
he  expects  to  be  erected  thereon,  it  will  be 


774        CORPORATIONS.— COURTS.  I.— IH.— CRIMINAL  LAW,  L 


considered  that  the  net  of  incorporation  re- 
lates merely  to  the  municipal  government 
of  the  town,  and  that  it  does  not  effect  any 
change  in  the  title  to  the  property  on  which 
the  town  is  to  be  situated.  Heirs  of  Hen- 
derson V.  Bost  et  al.  4A\, 

13.  A  corporation  is  responsible  for  exer- 
cising, through  its  officers,  in  an  unskillful 
and  improper  manner,  powers  vested  in  it 
by  its  charter.  Walling  v.  May  or  ^  S^.  of 
Skreveport,  660. 

14.  The  act  of  20th  of  March,  1839, 
incorporating  the  town  of  Shreveport  and 
giving  the  municipal  authorities  exclusive 
right  to  establish  ferries  across  Red  River, 
did  not  create  a  contract  or  vested  rights  in 
that  corporation  which  the  Legislature 
could  not  constitutionally  change  or  anniil. 
Police  JuTif  of  Bossier  v.  Corporation  of 
Shreveport,  661. 

15.  The  act  of  16th  of  March,  1848,  en- 
titling the  Police  Jury  of  the  parish  of 
Bossier,  to  a  participation  in  the  manage- 
ment of  the  ferry  established  by  the  town 
of  Shreve|>ort  across  Red  River,  and  to 
•hare  in  the  revenues  thereof,  is  not  uncon- 
atitutional.     Ih. 

16.  The  prohibitions  contained  in  art. 
109  of  the  Constitution  of  Louisiana,  and  in 
art.  1,  sec.  10  of  the  Constitution  of  the 
United  States,  apply  only  to  contracts  or 
▼ested  rights  uf  individuals  or  private  corpo- 
rations, and  not  to  municipal  corporations  es- 
tablished for  public  purposes,  which  are  en- 
tirely subject  to  the  Legislative  will,  except 
•0  far  as  the  rights  of  third  persons  may  be 
aifected  thereby,    lb. 

17.  The  courts  have  the  power  of  ap- 
pointing receivers  to  liquidate  the  affairs  of 
insolvent  corporations,  if  there  be  no  other 
person  provided  by  law  to  effect  such  liqui- 
dation, whenever  it  is  necessniy,  in  order 
to  preserve  the  interests  of  all  parties  con- 
cerned. Star k J  Receiver  v.  Burke^  Walt 
4-  Co.  et  at.  740. 

18.  Where  an  insolvent  bank  was  in 
course  of  liquidation  under  the  laws  of  the 
State,  and  the  terra  of  the  office  of  liquida- 
tor expired  without  there  being  any  legal 
provision  for  the  appointment  of  another, 
the  court  properly  appointed  a  receiver.   76. 

COSTS.    • 

1.  The  prescription  applicable  to  costs  of 
Courtis  suspended  by  an  appeal.  Copley  ▼. 
Edioards  el  aL  647. 

2.  The  12th  section  of  the  act  of  26th  of 
March,  1842,  requiring  the  oath  of  the 
clerk,  and  the  approval  of  the  judge,  before 
execution  can  issue  against  the  plaintiff  for 
costs,  applies  only  to  their  collection  every 
six  months  before  the  termination  of  the 
suit.     Ih. 


3.  Where  there  are  various  parties  to  i 
suit  claiming  coats  for  a  sam  less  than  three 
hundred  dollars,  the  appellant  caniMt  pvo 
the  Supreme  Court  jurisdiction  bv  nipD^ 
an  unfounded  claim  for  damages  for  fife 
thousand  dollars.     lb. 


COURTS. 

I.    Supreme  Court 

1.  Where  the  unconstitutionality  or  ille- 
gality of  a  tax  is  not  expressly  alleged,  the 
Supreme  Court  has  no  juris Jlction  unlen 
the  amount  in  dispute  is  over  three  handred 
dollars.  Charity  Hospital  v.  Lammemutn, 
380. 

2.  The  Supreme  Courtis  bound  to  exer- 
cise every  power  incident  to  its  appellate 
jurisdiction,  or  which  may  be  necessary  to 
enable  it  to  exercise  that  juriediction  ;  and 
for  this  purpose  may  award  writs  of  man- 
damus to  judges  of  the  district  courts  to 
prevent  the  right  of  appeal  being  defeated. 
State  v.  Judge  of  Fifik  Judicial  Dtttridt 
756. 

II.    District  Courts. 

3.  The  nctof  Ist  June,  1646,  providiogfor 
the  trial  of  causes  in  which  a  district  jodfe 
shall  be  recused  by  the  district  judge  of  la 
adjoining  district  is  not  unconstitatiooaL 
State  V.  Judge  of  Fifth  Judicial  Dittrid, 
766. 

III.   Courts  generally, 

4 .  Cou rts  of  j ustice  are  bou od  to  nodicate 
and  maintain  the  sanctity  of  their  jodiciBl 
proceedings  before  they  consider  the  meiiia 
of  cases.     Denton  v.  Ertcin,  18. 

5.  Appointments  made  by  decreea  of 
courts  of  competent  jurisdictioo  caoDot  be 
regarded  as  absolutely  void,  and  attacked 
collaterally  to  the  detriment  of  third  pe^ 
sons.    Hoover  et  at.  v.  Sellers,  ISO. 


CRIMINAL   LAW. 

I.  Prosecution  and  D^enct, 

1.  In  a  prosecution  for  a  violation  of  the 
Act  to  Prevent  Gambling,  evirleoce  may  be 
introduced  showing  that  the  defendaota  had 
been  engaged  In  gaming,  and  phiyingat 
other  times  previous  to  the  day  charged  in 
the  information.    State  v.  Aguth  et  al.  185. 

2.  The  time  of  the  commission  of  an 
offence  laid  in  the  indictment  is  Dotmaterwl, 
and  does  not  oon6oe  the  prooft  within  the 
limiU  of  that  period.    The  iodjconeot  will 
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be  satisfied  by  proof  of  the  offence  on  any 
day  anterior  to  the  finding.     lb, 

3.  The  first  section  of  the  act  of  March 
14lh,  1836,  amending  the  act  of  19rh  of 
March,  1835,  to  prevent  gambling,  merely 
changes  the  destination  of  the  fines  when 
collected;  and  in  no  manner  changes  or 
afiTects  the  offence,  as  declared  in  the  act  of 
1835.  An  information  for  that  offence 
rightly  concluded  against  the  form  of  the 
statute.     lb. 

4.  An  indictment  under  a  statute  ought 
with  certainty  and  precision  to  charge  the 
defendant  with  having  committed  or  omitted 
the  acts  under  the  circumstances,  and  with 
the  intent  mentioned  in  the  statute  ;  and  if 
any  one  of  these  ingredients  be  omitted  the 
indictment  is  not  good.     Statev,  Stiles^  324. 

5.  The  use  of  general  terms  in  an  indict- 
ment under  a  statute  for  a  specific  offence, 
do  not  cure  a  defective  description  in  which 
the  facts  constituting  the  offence  are  not  set 
forth.  If  the  fiicts  alleged  do  not  make  out 
the  case,  the  indictment  is  defective.     lb. 

6.  The  prisoner  is  entitled  to  the  assist- 
ance and  benefit  of  the  advice  of  his  coun- 
sel in  exercising  his  right  of  challenge  of 
jurors.     State  v.  Cummings,  330. 

7.  In  prosecutions  for  homicide,  the  place 
of  the  death  must  be  stated  in  the  indict- 
ment ;  and  so  even  where  the  mortal  blow 
was  given  in  one  parish  and  the  deceased 
died  in  another  parish.     lb. 

8.  An  indictment  for  **  breaking  and 
entering  a  store,**  will  justify  a  conviction 
under  a  statute  against  **  breaking  and  en- 
tering a  shop.''     Slate  v.  Smithy  340. 

9.  If  the  statement  of  the  real  facts  in  an 
indictment  or  information  constitutes  a  sub- 
stantial violation  of  the  statute,,it  is  the  duty 
of  the  court  to  sustain  the  indictment  or 
information.     lb. 

10.  Where  the  plea  of  atUre  fois  acquit 
is  set  up,  and  the  record  shows  on  its  fiice 
that  the  offence  plead  to  was  not  the  same 
of  which  the  prisoner  was  before  acquitted, 
the  plea  may  be  demurred  to,  and  it  is  not 
necessary  to  submit  it  to  a  jury.  State  v. 
iS^i^',  342. 

11.  Such  allegations  as  that  the  whole 
proceedings  are  **  informal,  illegal  and  insuf- 
ficient," are  too  general  to  be  noticed  by  the 
court.    lb. 


n.  Jury  and   Verdict. 

12.  Where  the  foreman  of  the  jury  chang- 
ed the  finding  of  the  jury,  from  guilty  as 
an  accessory  after  the  fiict,  to  guilty,  with- 
out consulting  with  the  other  jurors,  it  is 
such  an  irregularity  as  vitiates  the  verdict, 
and  a  new  trial  will  be  granted.  State  v. 
Levy  and  Dreyfou^^  64. 


13.  In  the  trial  of  criminal  cases,  the  State 
should  first  exercise  the  right  of  challenge, 
whether  for  cause  or  peremptorily,  and  can- 
not do  so  after  the  prisoner  has  accepted 
the  juror.    State  v.  Cummings^  330. 

14.  The  objection  to  any  informality  in 
drawing  the  juiy  should  be  made  on  the 
first  day  of  the  term.     State  ▼.  Shaw^  342. 

15.  In  capital  cases,  the  jury  should  not 
be  permitted  to  separate  after*  they  have 
been  sworn,  either  with  or  without  the  con- 
sent of  the  prisoner.  The  practice  is  to 
keep  the  jury  in  charge  of  the  sheriff,  how- 
ever long  the  trial  may  last.  State  v.  Det- 
mond  Sf  O'Connor^  398. 

16.  The  right  of  trial  by  a  jury  •*  de 
mediatate  lingua.**  if  it  ever  existed  in 
Louisiana,  was  abolished  by  the  statutes 
prescribing  the  qualifications  of  jurors,  and 
the  manner  in  which  juries  should  be  com- 
posed.    State  V.  Fuentest  427. 

17.  In  exercising  the  right  of  a  peremp- 
tory challenge  to  a  juror,  the  better  prac- 
tice is,  for  the  State  first  to  decide  and  to 
present  the  juror  to  the  prisoner  as  a  good 
and  lawful  juryman.     Slate  v.  Florez^  429. 


III.    Criminal  Law  generally. 

18.  To  support  an  assignment  of  errors, 
the  errors  assigned  must  appear  of  record. 
State  V.  Fretwell,  24. 

19.  A  bill  of  exceptions  should  be  pre- 
sented at  the  trial,  or  the  point  should  be 
then  expressly  reserved  and  noted,  and  after 
the  trial  embodied  in  a  bill  of  exceptions, 
without  unnecessary  delay,  while  the  facts 
are  fresh  in  the  memory  of  both  the  judge 
and  counsel.  A  bill  of  exceptions  to  a  pro- 
ceeding during  a  trial  which  took  place  the 
27th  June,  but  which  was  not  presented 
until  the  28th  of  July  following,  cannot  be 
considered.     State  v.  Romero,  24. 

20.  The  assignment  of  a  counsel  for  the 
prisoner  as  soon  as  the  court  is  informed 
that  he  is  without  counsel,  is  all  that  the 
law  requires,     lb. 

21.  The  objection  that  the  judge  eVred 
in  refusing  to  postpone  the  trial,  to  enable 
the  accused  to  confer  with  his  counsel  to 
prepare  for  his  defence,  will  not  be  sus- 
tained when  there  was  no  motion  or  affida- 
vit for  continuance  upon  that  ground.  Nor 
will  the  absence  of  these  be  cured  by  the 
circumstance  that  the  facts  appear  as  one 
of  the  grounds  in  a  motion  for  a  new  trial. 
lb. 

22.  There  may  be  an  accessory  after  the 
fiict  to  the  crime  of  larceny,  under  the  lawB 
of  Louisiana.  State  v.  Levy  4r  I^eyfims^ 
64. 

23.  Where  a  prisoner  was  indicted  for 
murder,  and  the  Jury  found  him  guilty  oi* 
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nanthiDghtcir,  upon  ii  new  triAl  b«  cunnot 
be  Bgiiin  tried  tor  the  crime  of  murder. 
State  ▼.  Desmond  nod  O'Connor^  398. 

24.  Tht^re  cmd  be  no  accessories  to  man- 
slaughter  before  the  fact.  Aiders  and  abet- 
tors are  principals,  and  should  be  tried  as 
soch.     lb. 

25.  No  aflfVt>nt  by  words  and  gestures 
only  is  a  sufficient  provocation  to  excuse  or 
estimate  such  acts  of  violence  as  manifestlj 
endanj^er  the  Hfe  of  another.  In  this  re- 
spect the  law  makes  no  distinction  between 
free  white  persons  and  free  persons  of  color. 
StaU  V.  Fuentes,  427. 

26.  A  party  who  has  been  tried  and  ac- 
quitted cannot  be  again  tried  for  the  same 
offence.  State  v.  Upton,  Carter,  et  at. 
438. 

27.  The  only  remedy  contemplated  in 
taking  a  bill  of  exceptions  to  the  charge  of 
the  judge  to  the  jury  in  criminal  cases,  is 
to  olftain  a  new  trial,  which  cannot  be 
granted  where  the  accused  has  been  acquit- 
ted, unless  the  verdict  of  acquittal  was 
obtained  by  fraud,     lb. 

28.  A  name  so  badly  spelled  as  to  change 
the  sound,  may  affect  an  indictment;  but, 
where  the  foreman  of  the  jury  mis-spells 
the  name  of  the  prisoner  in  rendering  the 
verdict^  the  name  may  be  regarded  as  sur- 
plusage, and  the  verdict  is  not  thereby  viti- 
ated.   StaU  V.  Florez,  429. 

29.  In  a  trial  for  murder,  evidence  that 
the  deceased  was  a  quarrelsome  man,  of 
violent  temper  and  dangerous  when  excited, 
is  inadmissible.     State  v.  Chandler,  489. 

30.  The  act  of  25th  of  March,  1813, 
against  carrying  concealed  weapons  is  not 
unconstitutional,     lb. 

31.  In  criminal  cases,  the  judge,  in  his 
charge  to  the  jury,  should  omit  any  strong 
expression  of  his  opinions  as  to  the  guilt  or 
innocence  of  the  accused.  He  may,  how- 
ever, divest  the  case  of  rU  irrelevant  mst- 
ter  found  in  the  pleadings  or  arguments,  and 
sum  up  the  evidence  for  the  prosecution 
and  defence.     lb. 

32.  If  there  be  an  actual  physical  attack 
of  such  a  nature  as  to  afford  reasonable 
ground  to  believe  that  the  design  is  to 
destroy  life  or  to  commit  a  felony  up- 
on the  person  assailed,  the  killing  of  the 
assailnnt  in  such  case  will  be  justifiable 
homicide.    lb. 

33.  Where  a  prisoner  tried  for«niurder 
has  been  convicted  of  manslaughter  only, 
and  upon  appeal  to  the  Supreme  Court,  the 
judgment  was  reversed  and  the  case  re- 
manded, he  can  only  be  tried  for  manslaugh- 
ter on  the  second  trial.  '  Jb. 

34.  Prisoners  arrested  for  larceny  are 
bailable  under  the  Constitution  during  the 


meot  by  the  magistrate.    State  v.  Our, 
744. 

35.  Bail  bonds  taken  by  the  consroitiiii| 
magistrate  for  the  sppesrance  of  a  priwasr 
during  the  examination  for  coromitniMt,  if 
forfeited,  may  be  collected  by  an  oniiiHiry 
suit  in  the  district  court.  TbenDOMiy 
process  provided  by  law  on  forfeiied 
bonds  is  not  applicable  to  such  a  eaie.  Ih> 


CURATOR. 
See  Succession. 

CURATOR  AD  HOC. 
See  Abseittee. 


DAMAGES. 

I.  Ex  Cantraettu 

1.  A  demand  for  the  perforrosDce  oft 
contract,  by  a  clerk  who  is  a  eompeteot  wit* 
ness  for  the  plaintiff,  in  the  preseDcs  tf 
another  competent  witness,  is  a  saflirisBl 
patting  in  defiiult  to  entitle  the  party  nwkiD| 
the  demand  to  the  recovery  of  damigei. 
Price  Ar  Frost  v.  Tucker,  514. 

2.  Where  the  parties  have  stipolitsd  t 
fixed  penalty  for  the  non-perfbrmucs  oft 
contract,  the  penalty  may  be  recovered.  A* 


II.  Ex  Delicto. 

3.  Where  the  damages  albwfd  kf  Ae 
jury  for  the  unjustifiable  killinfrof  a  thref 
are  less  than  the  sum  which  ihoDkl  bive 
been  allowed,  the  court  will  increeie  the 
amount.     Amandez  v.  La%ot$^  127. 

4.  Where  a  jury  has  not  awtrded  inch 
damages  as  the  evidence  estahliabee,  tbe 
Supreme  Court  will  increase  the  imcmA 
Dudley  v.  Canal  Bank,  295. 

5.  Where  a  party  has  made  a  seisnre  of 
the  property  of  another,  who  was  proteited 
in  consequence  of  his  property  beiog  tbas 
tied  up,  the  party  making  thessisare  ii 
responsible  for  damages,  and  in  s8iMito| 
the  damages,  the  injuty  arising  from  tbe 
loss  of  credit,  &c.,  in  consequeoce  of  the 
protest,  are  not  "too  remote'*  tobacoa- 
sidered.     Dyke  Sf  HurlbuU  v.  ffalker,  519. 

6.  Lawyera'  fees  incurred  io  recoreriiif 
property  which  had  been  improperly  seised 
in  a  suit  against  another  perMin,  msj  bs 
recovered  back  in  a  suit  for  daraagos  for  rba 

'^illegal  aeisure.    16. 

7.  In  an  action  by  the  vendee  afsiart  the 
vendor  of  a  steamboat  for  damsgsf  occa- 


pendency  of  their  examination  for  commit- '  aioned  by  the  bunting  of  a  boiler,  tha  pluB- 
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tiff  roust  prove  that  the  boiler  was  defective 
at  the  time  of  the  sale,  to  be  entitled  to 
recover.    Baker  v.  Irwin  et  aL  588. 

8.  Railroad  compnoies  are  responsible  for 
injuries  inflicted  upon  passengers  in  conse- 
quence of  the  negligence,  imprudence  and 
want  of  skill  of  persons  in  the  service  of 
those  companies;  and  the  injury  having 
occurred,  it  is  not  necessary  that  the  party 
who  sues  for  damages  should  allege  the  par- 
ticular cause  of  the  accident.  .Carmanty 
and  Wife  v.  Mexican  Gulf  Railroad  Com- 
pany ^  702. 

9.  To  maintain  an  action  for  a  malicious 
prosecution,  want  of  probable  cause  as  well 
as  malice  must  have  existed  in  undertaking 
the  prosecution.      Penny  v.  Taylor^  713. 


DEPOSIT. 

1.  The  holder  of  a  tobacco  warehouse 
eertificate,  who  has  made  advances  upon  it, 
is  entitled  to  retain  the  tobacco  even  with- 
out a  formal  act  of  pledge  as  against  the 
original  vendor  who  delivered  the  tobacco 
without  being  paid  for  it.  Lee  8f  Ritchie  v, 
Galhraith,etaL  343, 

2.  It  is  more  equitable  that  the  vendor 
who  delivers  possession  of  his  property  to 
the  vendee  without  being  paid  for  it,  should 
suffer  by  the  acts  of  the  vendee,  than  that 
third  persons  who  made  advances  Ufmn  the 
faith  of  the  vendee's  possession  should  lose 
by  it.    lb. 

DEFAULT. 
See  Damaoes^ 


DOMICIL. 

1.  Upon  ft  question  of  domicil,  the  decla- 
ralions  of  a  party  made  in  authentic  acts  are 
admissible  in  evidence  against  him,  but  he 
IS  not  concluded  by  such  declarations,  and 
may  disprove  them  in  all  cases  where  the 
domicil  is  not  one  of  the  causes  of  the  con- 
tract.    Davis  V.  Benion,  348. 

2.  One  who  is  a  party  to  a  joint  and 
several  note  cannot  be  compelled  to  answer 
to  a  suit  brought  against  his  co-obligor  and 
himself  from  another  parish  than  the  one 
io  which  he  is  domiciisd.  Seawell  v.  Key 
SfJoknaon,  27 1« 

3.  The  owners  and  masters  of  steamboats 
when  sued  in  this  State  may  plead  their 
domicil  in  another  parish  than  the  one  in 
which  the  suit  is  instituted.  Henning  v. 
Steamer  St.  Helena  and  Oumers^  349. 

4.  Where  the  inteotions  of  a  party  are 
•ought  to  be  established,  as  upon  a  question 
of  resjdence*  he  may  show  what  were  hia 


inteBlioBa  by  introdvciBg  in  evidence  hia 
own  acts  and  dedaratioos  made  at  a  time 
not  suspicious.  Gardner  Sager  Sf  Co.  v. 
aConnell  Sf  Gould,  363. 


DONATIONS. 

I.  Donaiionts  Inter  Vinos , 

1.  A  recommends tk>n  by  a  testator  in  his 
will  *'  to  give  from  tiUie  to  time  some  little 
assistance"  to  a  ceitain  person,  does  not 
amount  to  a  legacy,  ibr  the  want  of  cer- 
tainty; nor  does  it  entitle  the  person  to 
alimony  from  the  estate  of  the  testator 
Succession  of  Trouard^  390. 

2.  A  donation,  in  Which  the  donor  re- 
serves the  usufruct  for  life  is  invalid.  C.  C 
1520.     Hagerly  v.  C&rri^  433. 

3.  The  purchase  of  property  by  the  fa- 
ther in  the  name  of  his  children,  is  valid  aa 
to  all  who  were  not  creditors  at  the  titne  of 
the  purchase.    Hopkins  v.  Buck  et  al.  487. 

4.  The  French  text  of  the  €.  C.  I507, 
evidently  expresses  the  intention  of  the 
Legislature.  The  English  text,  taken  lite- 
rally, is  without  meaning.  Beaulieu^f  m, 
c,  V.  Temoir^f  m.  c«,  et  aU  476. 


11.  Donations^  Mortis  Causa. 

5.  Where  a  testator  institutes  certain 
(N-rsons  as  heirs,  in  general  terms,  and  di- 
rects that  they  should  receive  ten  per  cent 
interest  on  a  certain  debt  due  him,  which 
comprised  all  the  property  belonging  to  him 
at  the  date  of  the  will,  and  he  al^rwarda 
acquires  other  property,  the  heirs  thus 
mstituted  are  entitled  to  the  propertjr  sub- 
sequently acquired,  and  the  directions  given 
in  the  will  do  not  restrain  the  effect  of  the 
institution  in  general  terms.  Shaw,  Tutor,  v. 
York  et  al.  146. 

6.  Until  a  will  has  been  probated  it  can 
produce  no  legal  effect,  and  is  not  admissible 
in  evidence.  Marcus,  f.  tO.  c,  v.  Barcas, 
f.  m.  c,  265. 

7.  Where  an  olographic  will  was  dated 
at  the  commencement,  and  after  making 
various  dispositions  was  signed  by  the  tes- 
tator, and  he  subsequently  added  another 
clause  and  again  signed  it,  the  instrument 
appearing  to  be  congruous  and  continuous, 
it  will  be  presumed,  in  the  absence  of  proof 
to  the  contrary,  that  it  was  finished  at  one 
time,  and  is  clothed  with  the  forms  required 
for  its  validity.  Lagrave  v.  Merle,  Execu^ 
Uyr,  278. 

8.  A  recommendation  by  a  testator  in  his 
wiU  *'  to  give  from  time  to  time  aome  little 
assistance"  to  a  certain  person,  doea  not 
amount  to  a  legacy,  for  the  waul  of  cer* 
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iBioty;   nor  doM  it  entitle  the  penoo  to 
ftlimony  from  the  ettate  of  the  testator. 

Succesnon  of  l^rouard^  390. 

9.  Where  the  testator  has  made  a  legacy 
to  his  natural  cbildreo,  the  mother  wiU  not 
be  regarded  as  a  person  interposed  between 
the  donor  and  the  children ;  nor  will  the 
children  be  regarded  as  interposed  in  refer- 
ence to  the  mother,  where  the  testator  has 
left  her  a  legacy.  Succession  of  Macar- 
thy,  434. 

10.  An  attempt  by  a  testator  to  perpetu- 
ate his  succession  is  in  violntion  of  the  policy 
of  the  law.  Heirs  of  Henderson  v.  Rost 
et  al,  441. 

11.  The  spirit  of  the  laws  abolishing  sub- 
stitutions and  fidei  commissa  is  to  prevent 
property  from  being  tied  up  and  out  of  the 
reach  of  commerce.    Ih. 

12.  Where  a  legacy  is  so  intimately  con- 
■ected  and  interwoven  with  another  legacy 
which  is  the  principal  one,  as  to  be  depen- 
dant upon  it  and  legally  indivisible,  the 
DuUity  of  the  principal  legacy  necessarily 
carries  with  it  the  other,   lb. 

13.  Where  a  testator  wills  that  a  certain 
plantation  shall  forever  belong  to  his  succes- 
sion, and  directs  that  an  act  of  incorporation 
shall  be  obtained  for  the  town  which  he  ex- 
pects to  be  erected  thereon,  it  will  be 
considered  that  the  act  of  iocorporation 
relates  merely  to  the  municipal  government 
of  the  town,  and  that  it  does  noi  effect  any 
change  in  the  title  to  the  property  on  which 
the  town  is  to  be  situated,  lb* 

14.  A  residuary  donation  inier  vivos, 
made  to  certain  persons  therein  named,  is 
null,  because  it  contains  a  ^^ fidei  commis^ 
sum ;  *'  bat  this  nullity  does  not  affect  the 
title  of  the  original  donee,  which  remains 
good  to  the  property  donated.  The  entire 
donation  is  null  only  in  cases  of  substitmion. 
Beaulieu  ▼.  Temoir  etal.  476. 

15.  Where  the  testator  wills  property  to 
one  for  his  fife,  directing  that  in  case  the 
legatee  should  die  without  heirs,  the  pro- 
perty should  return  to  a  third  person  desig- 
nated, the  legacy  is  a  prohibited  substitution 
and  void.  Roy  et  al.  v.  Latiolas  et  al,  652. 

16.  Property  willed  to  A.  for  life,  and 
after  her  death  to  go  to  her  children,  living 
at  the  opening  of  the  will,  it  will  be  consi- 
dered that  A.  has  an  usufruct  for  life,  and 
that  the  naked  title  to  the  property  vested 
in  the  children.    lb* 

17.  The  formalities  prescribed  by  art. 
1571  C.  C.  for  nuncupative  testaments 
must  be  strictly  complied  with,  and  although 
the  notary's  certificate  states  that  the  legal 
formalities  were  observed,  this  naay  be  con- 
tradicted by  parol  p|oof«  Mouton  v.  Ca- 
ffieav'a  Actrs,  566. 


DOTAL  PROPERTY. 
See  HusBAKD  avo  Wire. 

ELECTIONS. 

1.  In  the  clause  in  the  sixth  sectioDoir 
the  act  of  June  1st,  1846,  prescribing  tbe 
time  when  a  new  election  shall  be  heU,  tbe 
phrase  term  of  the  court  in  the  parish  cff  lef- 
ferson,  means  the  monthly  terms  of  ths 
court.     Borgstede  v.  Clarke^  291. 

2.  After  the  governor  has  issued  a  com- 
mission to  an  officer  whose  electioo  was 
contested,  upon  the  party  coDteatinghafiog 
discontinued  his  suiti,  it  is  too  late  for  him 
to  renew  the  contest  or  dispute  the  right  of 
the  officer  holding  the  commission.  Ih. 

3.  In  proceedings  under  the  act  of  Istof 
June,  1846,  for  contesting  certain  electioni, 
there  is  no  appeaL  Parties  are  left  to  their 
ordinary  remedies  of  quo  wxrranto,  or  sctioB 
at  law.     Rice  v.  De  Buys  398. 

4.  The  commissioners  of  an  election  who 
act  in  good  faith  under  an  act  of  the  Legis- 
lature prescribing  the  mode  of  coodactiag 
elections,  are  not  responsible  in  damages  for 
rejecting  a  vote  under  that  act,  although  ths 
law  upon  subsequent  investigation  beibn 
the  comts  should  be  pronounc^  aocoostita- 
tional.    Dwight  v.  Rice  et  al,  580. 

5.  The  general  rule  proscribed  bj  the 
Code  of  Practice  that  the  party  cast  shall  be 
condemned  to  pay  the  costs,  applies  to  M 
suits  and  not  to  proceedings  under  the  set 
of  June  1st,  1846,  in  reference  to  contulBd 
elections.     Borgstede  v.  Clarke,  733. 

ERROR. 
See  Oblioations. 


EVICTION. 
See  Saue,  WjkaaAHTT., 

EVIDENCE. 

I.  Competency  of  Witness. 

1.  All  persons  are  competent  to  testi^ 
as  witnesses  in  court,  both  in  civil  and  cri- 
minal matters,  except  those  who  are  ex- 
pressly excluded.  No  incompetency  his 
been  declared  by  our  kws  with  reference 
to  free  persons  of  color.  They  are  compe- 
tent witnesses  in  civil  and  criminal  matters* 
C.  C.  2260.   StaUv.  L€vy  SfDreyfwh^' 

2.  As  a  eeneral  rule  the  vendor  is  iscom- 
petont  on  Uie  ground  of  interest  in  s  snrt 
GoncerQiag   the  vendee's  title;  l»t  that 


EVIDENCEt  I,— IV. 


779 


iDoompetency  may  be  removed  by  a  proper 
release.  Wherever  the  release  can  cover 
the  interest  it  is  sufficieot  to  remove  the 
iocorapeteocy  of  the  witness.  O*  Biennis 
V.  Cbrri,  101. 

3.  The  testimony  of  one  witness  is  suffi- 
cient to  prove  that  a  note  which  was  secur- 
ed by  a  mortgage  upon  the  property  of  a 
married  woman,  which  was  given  by  A.t 
was  in  fact  given  for  the  benefit  of  a  firm 
composed  of  A.  and  her  husband,  and  that 
by  the  mortgage  she  was  security  for  her 
husband,  and  consequently  not  legally  bound. 
Bach  V.  Comen  et  al.  109. 

4.  The  surety  on  a  bond  for  the  release 
of  property  provisionaUy  seised,  is  a  good 
witness  for  the  defendant  after  the  substi- 
tution of  another  surety  who  had  been 
accepted.     Courtney  v.  HunU  174. 

5.  The  payee  of  a  note  is  a  good  witness 
lor  the  holder  against  the  drawers,  where 
the  defence  is  payment.  McCraWf  Curator 
V.  Tompkins  4*  iarcke,  183. 


n.  Judicial  Records  and  other  Official 

Instruments* 

6.  The  records  of  various  suits  between 
C.  and  other  persons  to  which  A.  was  not 
a  party,  are  admissible  in  evidence  to  prove 
rem  ipsam,  and  so  far  as  they  go  to  show 
the  intentions  of  the  parties  as  manifested 
by  the  pleadings :  but  the  oral  testimony 
taken  in  such  cases  is  not  evidence  unless 
specially  offered  in  the  case  pending. 

7.  Certified  abstracts  from  the  office  of 
the  resistor  of  conveyances,  made  in  the 
usual  iorm  of  such  certificates,  are  admissi- 
ble in  evidence  to  prove  the  inscription  of 
the  acts  to  which  they  refer.  Andrew  Er^ 
win  V.  The  Bank  of  Kentucky,  1. 

8.  Under  the  act  of  26th  of  March,  1838, 
a  certified  copy  of  a  sheriff's  deed  recorded 
in  the  office  of  the  clerk  of  the  court  is  ad- 
missible in  evidence,  without  accounting 
for  the  absence  of  the  original.  Davis  et  al. 
V.  WUcoxen^  583. 


III.  Of  Parties. 

9.  Where  the  answers  to  interrogatories 
propounded  to  a  party  in  a  suit  on  oath,  are 
manifestly  evasive,  they  may  be  taken  as 
confessed  against  the  party  answering. 
Oraham  et  al.  v.  Benjamin  et  al.  186. 

10.  The  answer  of  a  party  to  interrogato- 
ries on  facts  and  articles  may  be  overthrown 
by  the  testimony  of  two  witnesses,  or  one 
corroborated  by  strong  circumstantial  evi- 
dence, or  by  written  proof.  Fletcher  v. 
Fletcher,  406. 


11.  The  admistioli  of  eontmdictory  state- 
ments of  a  witness  made  to  third  persons  oo 
some  former  occasion,  for  the  purpose  of 
raising  suspicions  as  to  the  truth  of  his  tes- 
timony, is  not  alk>wed,  unless  the  witness 
whose  testimony  has  thus  been  sought  to 
be  impeached  has  been  first  interrogated  as 
to  the  contradictory  statements  which  are 
adduced  against  him.  This  applies  with 
double  force  to  a  party  whose  answers  on 
oath  are  sought  to  be  contradicted.     lb. 

12.  The  court  are  not  aware  of  any 
means  under  our  practice  by  which  a  party 
answering  can  be  thus  protected,  but  it  cer- 
tainly is  necessary  in  cases  of  this  kidd,  for 
the  testimony  establishing  contradictory 
statements  by  the  respondent  to  be  received 
with  caution,  and  examined  and  weighed 
under  the  severest  scrutiny.    lb. 


lY.  Of  Evidence  generally. 

13.  In  a  suit  between  A.  and  6.  in  which 
A.  claims  certain  property,  by  virtue  of  cer- 
tain conveyances  which  B.  alleges  to  be 
simulated,  the  acts,  sayings  and  declarations 
of  C.  who  made  the  conveyances  to  A.,  are 
proper  evidence.  Andrew  Erwin  v.  The 
Batik  of  Kentucky,  1. 

14.  Paix)!  testimony  of  the  freedom  of  a 
colored  person  is  admissible  when  the  evi- 
dence shows  the  witness  was  born  free. 
But  if  the  witness  had  been  born  a  slave 
and  afterwards  manumitted,  the  question 
would  have  been  diiferent.  State  v.  Levy 
Sf  Drevfous,  64. 

15.  Evidence  of  the  acknowledgment  of 
the  mother  is  admissible  to  establish  the  fili- 
ation of  the  child ;  and  the  declaration  of 
the  mother  in  relation  to  the  maternity  of 
the  child,  made  at  a  time  not  sqspicious, 
are  admissible  in  evidence  to  prove  the  filin- 
tk>n  of  the  child.  C.  C.  214.  O'Blennis 
V.  O^rri,  101. 

16.  Where  a  party  uses  concealment  or 
remains  silent  when  it  was  his  duty  to 
speak,  and  thereby  thinks  he  has  acquired 
an  advantage  which  he  seeks  to  enforce,  he 
is  estopped  by  the  line  of  conduct  he  has 
seen  fit  to  pursue  from  succeeding  in  such 
action.  Freenuzn  v.  Savage,  2d  Ann.  269, 
affirmed.    Meux  v.  Martin,  107. 

17.  Where  a  judgment  creditor  has  slept 
on  his  rights  for  a  long  course  of  time,  it  is 
a  circumstance*  which  corroborates  and 
strengthens  the  testimony  of  a  witness  in 
proof  of  payment.  Heirs  of  Davenport  v, 
Lahauve  4r  Landry,  140. 

18.  In  a  suit  for  rent,  where  no  express 
contract  is  alleged,  the  defendant  may,  under 
the  general  issue,  introduce  evidence  to 
show  that  the  premises  were  to  be  occupied 
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without  the  payment  of  rent.  Courtney  r. 
Hunt,  174. 

10.  Where  eridenee  it  received  in  the 
eonrt  of  the  Aret  instance  without  objection, 
and  no  motion  was  made  to  itrike  it  ont,  it 
cannot  Im  rejected  by  the  court,  upon  the 
gronnd  that  the  witness  disclosed  the  fart 
that  the  proof  rested  upon  written  orders 
and  papers  which  were  not  produced  or 
called  for.  Ameg  v.  Pcople$*  Telegraph, 
183. 

20.  There  is  no  other  mode  provided  for 
the  service  of  interrogHtories  upon  a  party 
not  appearing  in  couit  by  counsel,  than  the 
fictitious  one  of  posting.  If  such  service  as 
k  required  on  citations  be  relied  upon,  it 
must  be  shown  that  the  service  upon  an  ab- 
•ent  party  was  oinde  at  the  domicil  of  the 
absentee.     Medley  v.  Wetzler^  217. 

21*  Parol  testiniony  will  not  be  received 
to  contradict  a  wfilteu  release  or  establish 
title  to  real  estate,  as  being  part  of  a  com- 
munity property.  Morgan  y.  Morgan  ei 
aU  230. 

22.  The  consideration  of  a  receipt  may 
be  exphiined  by  testimony.  Bass  v.  Bolpk 
et  aL  235. 

23.  Where  the  act  of  sale  of  slaves  is 
silent  as  to  the  possession,  it  may  be  proved 
by  parol,     /6. 

24.  Entries  in  books,  or  memoranda  made 
bv  persons  in  the  discharge  of  their  profes- 
sionul  duties  and  who  are  not  interested, 
are  admissible  in  evidence,  if  made  in  the 
course  of  their  business  and  contempora- 
neously with  the  transactions  to  which  they 
relate,  where  such  persons  have  subse- 
quently died.  Lathrop,  Adminutrat^,  v. 
Lawson  et  aL  238. 

25.  Parol  evidence  is  inadmissible  to  es- 
tablish a  modiii cation  of  a  written  agree- 
ment, or  to  establish  a  subsequent  parol 
agreement  inconsistent  with  the  written 
one.     Barihet  v.  Estehene,  315. 

26.  Where  a  plat  of  a  survey  was  an- 
nexed to  interrogatories,  and  filed  in  the 
clerk's  office,  it  is  not  necessary  that  a  copy 
of  the  plat  should  also  be  served  on  the  op- 
posite party  to  render  the  evidence  taken 
under  the  inteiTogatoriesadmisslble.  Dtmghl 
V.  Richard^  365. 

27.  If  a  man  stands  by  and  is  silent  while 
his  own  property  is  being  sold,  and  suffers 
another  to  become  the  purchaser,  he  is  es- 
topped from  disputing  the  title  thus  acquir- 
ed ,  and  his  heirs  and  those  claiming  under 
him  are  likewise  estopped. .  Blanaiard  et 
aL  V.  Allain  et  aL  367. 

26.  Judgments  rendered  by  the  State 
courts  are  evidence,  although  the  whole  re- 
cord be  not  introduced.  Judson,  Adminu- 
tratoT,  V.  Connolly  and  Husband,  400. 

29.  A  deed  made  in  Mississippi  is  re- 
garded in  Loubiana  as  a  private  instrument 


in  writing,  which  like  any  ether  reostpt  fir 
money  paid  is  not  conclusive  betweso  the 
parties,  hot  is  open  to  explanatioD  by  evi- 
dence.    Fletcher  v.  Fletdier,  406. 

30.  Irrelevant  testimony  should  sot  hi 
received  in  evidence.  Mayr.RansemyiU^ 

31.  An  inventory  is  not  such  to  inttro* 
ment  as  may  not  be  contradicted  by  parol 
proof,  even  where  the  party  who  seeks  to 
conti-adict  it  was  present  at  the  t&luD|  of 
the  inventory,  and  signed  it  asooeof  the 
witnesses.  The  notary  who  took  the  iovea- 
tory  is  also  a  competent  witoesB  to  prove 
that  notes  included  therein  had  been  pre- 
viously paid.    Verouin  v.  Segvra,  550. 

32.  The  acknowledgment  of  tbe  correcte 
ness  of  an  account  is  not  conclusive  ijiiiiMt 
the  coirection  of  gross  eiiurs  in  fsct,  or 
mistakes  as  to  the  legal  rights  of  the  paitiei. 
Succession  of  Key ^  667. 

33.  Where  the  plaintiff  had  alleged  i 
contract  for  making  three  huailred  thoo- 
sand  bricks,  and  on  the  trial  offered  in  en- 
dence  a  eontnict  for  the  mHking  of  tiro 
hundred  thousand,  and  as  tbe  defeodaot 
was  not  tiikeo  by  surprise  aad  could  suffer 
no  injury  from  tlie  admission  of  the  contmt 
in  evidence,  it  was  improperly  rejected  bjr 
the  lower  court.     SiUig  v.  JVa«i,  675. 

34.  The  principle  that  a  party  is  not  pe^ 
milted  to  contradict  by  parol  proof  iDotsriil 
act  of  sale,  does  not  apply  to  a  manied  wo- 
man who  seeks  to  set  aside  an  act  porport- 
ing  to  be  an  act  of  sale,  upon  the  grouid 
that  it  was  in  fact  a  disguiaiBd  dooatioo  to 
her  husband.     7'hibodeaux  v.  Herfitj  578. 

35.  To  render  a  certified  copy  of  •  deed 
admissible  in  evidence  under  the  actofGu- 
gress  of  1804,  it  is  not  uecemrjtkt  th» 
attesting  officer  should  certify  tfast  the  is- 
struroent  so  certified  would  betdmisHbieiD 
tha  State  in  which  the  certifiicate  isi^vea. 
Francis  v,  Scott  et  aL  668. 

36.  Parol  evidence  is  inadmissible  to  ex* 
plain  the  intention  of  a  written  iostraiseot, 
where  the  language  of  the  instmment  is  in- 
telligible.    Sttcall  V.  i^oacA,  683. 

37.  Where  a  note  is  signed  by  the  n»A 
of  the  drawer,  he  not  being  able  to  wiite, 
proof  of  the  handwriting  of  the  subscribiog 
witness,  and  that  he  is  dead,  is  safficieot 
evidence  upon  which  to  confirm  a  jndgmeot 
by  default.     Chaffe  v.  Cupp,  684. 

38.  Testimony  by  the  plaintiff's  attoroey 
that  he  presented  die  account  to  defeadsoft 
who  did  not  object  to  the  correctness  of  the 
account,  but  stated  he  intended  to  keep  the 
plaintiff  out  of  the  bill  as  tong  as  he  could, 
does  not  amount  to  an  acknowledgni<^ot  of 
the  correctness  of  the  accoant,  Bia»c  *• 
Forgay,  696. 

39.  The  court  will  not  heed  tbe  opi- 
nion of  port  wardens  as  to  the  cause  of  dam- 
age, when  all  the  fiicU  are  in  evidsocs  upoB 
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whieh  tfaal  opinwa  wu  fouoded.    Holland 
V*  CammeU  et  eU.  705. 


EXECUTION  OF  JUDGMENTS. 

1.  Where  the  act  of  mortgnge  describes 
liie  land  as  containing  six  hundred  and  forty 
acres,  the  mortgagee  wiU  not  be  allowed  to 
proceed  to  sell  the  property  nnder  an  order 
of  seizure  and  advertisement,  describing 
the  land  as  containing  six  hundred  and  forty 
superficial  atjrpenta.  Wnght  ▼.  Rou$$elU 
126. 

2.  A  debt  may  be  seized  on  execution  by 
notice  served  upon  the  debtor ;  and  in  the 
aame  manner  a  thing  not  susceptible  of  cor- 
poreal tradition  may  be  seized  by  seizure  in 
the  hands  of  the  keeper  thereof,  if  the  in- 
strument evidencing  the  debt  or  right  be 
not  negotiable.  HarrU  v.  Bank  of  Mobile^ 
538. 

3.  By  the  charter  of  the  Mechanics  and 
Traders'  Bank,  all  transfers  of  stock  are  to 
be  made  upon  the  books  of  the  bank.  The 
certi6cates  of  stock  are  not,  therefore,  nego- 
tiable ;  and  a  seizure  on  execution  of  stock  by 
notice  to  the  officers  of  the  bank  is  valid,  and 
defeats  a  subsequent  transfer  of  the  stock. 
lb. 

4.  The  horse  of  a  physician  is  liable  to 
seizure  on  execution,  and  is  not  exempted 
by  C.  P.  644.     Hanna  v.  Bry  et  at.  651. 

5.  The  proper  mode  of  seizing  on  an 
execution  a  debt  existing  in  the  form  of  a 
judgment  is,  by  a  notification  of  the  seizure 
by  the  sheriff  to  the  judgment  debtor ;  and 
such  notification  is  effected  by  the  process 
of  garnishment  served  upon  the  judgment 
debtors.     lb. 

5.  Where  an  execution  has  been  return- 
ed satisfied,  another  execution  cannot  be 
issued  for  costs,  without  taking  some  pro- 
ceeding contradictorily  with  the  debtor;  and 
a  sale  under  an  execution  so  issued  will  be 
declared  null.  Brooks  ▼.  Hardvjick  et  al. 
675. 

See  SHERirF.    Also  Jusgiceitt. 


EXCEPTIONS. 
See  Practice. 

EXECUTOR. 
See  Sdccessions. 

EXECUTORY  PROCESS. 
See  Pkacticx. 


EXPERTS. 
See  AuDiTO&t  Exfests,  &c. 

FACTOR. 
See  Mandate* 

FIERI  FACUS. 
See  Execution  of  Judoment. 

FIDEI  COMMISSUM. 
See  Donations. 

FREIGHT. 
See  ComfON  Carrieh. 

■ 

FOREIGN  LAWS. 
See  Law.     Also  Conflict  of  Laws. 

FRAUD. 
See  Obligations.     Also  Insolvency. 

GARNISHMENT. 

1.  Where  the  defendants  had  gamisheed 
the  plaintifir  in  a  suit  instituted  by  attach- 
ment anainst  a  third  person,  and  in  answer 
to  the  garnishment  the  plaintiff  admitted  an 
indebtedness;  and  the  defendants  insisted 
upon  a  stay  of  judgment  until  the  plaintiff 
had  deposited  in  court  the  funds  gamisheed 
in  his  hands :  Held  by^the  court,  that  these 
circumstances  did  not  authorize  the  clog- 
ging of  the  judgment  against  defendants 
with  any  such  condition.  Brown  v.  Lowe 
4*  PatUson,  34. 

2.  A  paity  on  a  negotiable  draft  originally 
given  to  the  defendant,  cannot  be  held  liable 
on  a  garnishment,  when  it  appears  that  the 
defendant  no  longer  holds  the  draft.  Ro$S9 
Tutor ^  T.  Savoy  el  al.  162. 

3.  Where  the  debtor  of  a  corporation  is 
gamisheed  upon  a  debt  which  was  payable 
in  the  notes  or  obligations  of  the  corporation, 
he  cannot  be  condemned  to  pay  the  amount 
of  the  debt  in  current  funds.  The  judg- 
ment should  be  that  he  pay  in  the  notes  or 
obligations  of  the  corporation,  within  a  cer- 
tain specified  time,  or  that  he  shall,  in  de- 
fault, pay  a  certain  sum  of  money.  Mar^ 
shall  f.  Chand  Chdf  Railroad  Company f 
360» 
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HUSBAND  AND  WIFE. 

I.  Marriage, 

1.  Promises  of  marriage  to  constitute  a 
valid  contract  need  not  be  in  writing.  Mor- 
gan V.  YarhoTougK  316. 

2.  To  constitute  a  contract  founded  upon 
a  promise  of  marriage  there  must  have  been 
an  acceptance  of  the  promise,  but  it  is  not 
indispensible  that  the  proof  of  the  accep- 
tance be  direct;  it  may  be  inferred.     lb. 

3.  Marriage,   iilce  other  facts,  may   be 

E roved  by  any  species  of  evidence  not  pro- 
ibited  by  law,  and  which  does  not  pre- 
suppose a  higher  species  of  evidence  within 
the  power  of  the  party.  Btaulieu^  /.  m. 
c,  V.  Temairt  f.  m.  c,  et  aL  476. 


II.   Separation  from  Bed  and  Board, 

4.  Where  the  conduct  of  the  plaintiff 
has  been  mai^ced  by  continued  exasperation 
and  violence  towards  the  defendant  without 
any  just  cause  of  provocation,  the  plaintiff 
cannot  obtain  a  decree  of  separation  from 
bed  and  board  for  defamatory  language  of 
the  defendant. 

5  The  evil  complained  of  may  cease 
with  the  reformation  of  the  plaintiff.  La- 
lande  v.  Jore,  32. 

III.  Dotal  and  Paraphernal  Property. 

6.  Where  a  married  woman  shows  that 
■he  had  the  means  under  her  own  con- 
trol to  purchase  a  certain  property,  and  the 
property  was  purchnsed  in  her  name,  the 
act  of  sale  stating  it  to  have  been  so  pur- 
chnsed by  funds  inherited  by  her  from  her 
father,  it  is  not  necessary  that  she  should 
prove  the  identity  of  the  money  paid  for  the 
property,  in  order  to  prevent  the  creditors 
of  her  husband  from  subjecting  it  to  the 
jmyment  of  his  debts.  Ellis,  Syndic,  v. 
Rusk,  116. 

7.  The  wife  is  liable  for  work  done  on 
her  paraphernal  property,  which  was  bene- 
ficial to  it.  Dailey  et  al,  v.  Pierson  and 
Wife,  126. 

8.  Under  the  Code  of  1S08,  although 
the  words,  ^* dowry,  settlement,  and  consti- 
tution de  dot,"  are  not  sacramental,  or 
essential  in  the  designation  of  property  as 
dotal  in  marriage  contracts,  yet  the  inten- 
tion to  make  the  property  dotal  must  be 
clearly  expressed  in  the  instrument.  The 
paraphernal  character  of  the  wife's  proper- 
ty is  the  general  rule  ;  and  dotal  the  excep- 
tion. 

9.  The  Code  of  1826  uses  broader  lan- 
guage than  the  Code  of  1806,  in  declaring 
what  property  is  to  be  considered  dotal.. 
C.  C.  2318.    Succession  of  Rivet,  142.      I 


10.  The  law  forbids  the  transfsr  of  put- 
pheroal  property  by  the  wife  to  pay  the 
debts  of  the  husband,  or  the  debts  of  the 
community  which  he  was  bouad  to  pty. 
Provost  ▼.  Provost,  672. 

11.  A  wife  who  has  obtained  a  aepintioa 
of  property  fVom  her  husband,  is  entitled  to 
a  mortgage  for  her  paraphernal  propeily 
only  on  the  real  e«^te  of  the  hvBbud. 
Broussard  v.  Dugas  et  aL  565. 

12.  The  wife  is  entitled  to  a  nuntga^ 
upon  her  husband's  real  estate  for  her  pin- 
phernal  property  from  the  timo  it  was  re- 
ceived by  him.    IL 

13.  A  wife  may  receive  a  conveytnce  of 
property  to  her  from  her  husbaod  io  pig- 
ment of  dotal  and  paraphernal  foods  for 
which  he  is  liable  to  her.  C.  C.  2421. 
Adliv.  Anty,  631. 

14.  Where  the  wife  claims  property  si 
paraphernal,  which  was  purchased  io  her 
name  during  the  existence  of  the  comnid- 
nity,  she  may  show  the  fact,  althoagh  the 
notarial  act  of  purchase  is  silent  upon  the 
subject.     Squire  v.  Stockton,  741. 

15.  Property  purchased  by  the  wife  is 
her  own  right  and  name,  and  paid  forontof 
her  paternal  inheritance,  is  panpberasl 
property.  It  is  not  changed  to  coromaniiy 
property  by  the  circumstance  that  thehein* 
in  order  to  affect  a  partition,  agreed  tot 
sale  of  all  the  property,  each  ooe  bein; 
allowed  to  substitute  notes  for  their  pur- 
chases at  the  sale,  with  the  uoderstaDtiiog 
that  those  notes  were  to  be  deducted  fioD 
the  share  coming  to  the  heir.    Ih. 


IV.    Community, 

16.  The  surviving  husband  hsi,  under 
the  act  of  26lh  of  March,  1844,  the  osb- 
fruct  of  the  community  property  dariogwi 
life,  but  this  does  not  entitle  him  to  the 
administration  which  belongs  to  the  tutor « 
the  minor  children.  C  C.  1037,  1114. 
Succession  of  Brinkman,  27. 

17.  Article  338  C.  C.  is  not  repealed  by 
the  act  of  26th  of  March,  1844,  altewiog 
the  surviving  husband  or  wife  the  usufruct 
of  the  community  property;  and  the  su^ 
viving  husband  may  take  the  commuoity 
property  at  its  appraised  value,  opon  com- 
plying with  the  necessary  formalities,  and 
giving  the  requisite  security.  Sueees^ 
of  Hebert,  121. 

18.  Under  the  Code  of  1808,  where  the 
right  to  acquire  property  existed  before  • 
marriage  although  it  may  not  have  been  sfr 
quired  until  after,  the  property  does  Mt 
enter  into  the  community.  But  if  paid  vff 
out  of  community  funds,  the  price  must  be 
reimbursed  to  die  commuinly.    0.  C.  C 
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p.  336,  art.  64.    Barhet  ▼.  Langlois  and 
Hu$hanf/t  212. 

19.  Under  the  Code  of  1808,  where  the 
husband  bad  a  right  to  enter  a  back  conces- 
•ion  of  land  before  his  marriage,  bat  did  not 
do  ao  until  after,  the  land  belongs  to  his  in- 
dividual estate  and  does  not  enter  the  com- 
munity,   lb, 

20.  The  wife  is  entitled  to  one-half  of 
the  community  property,  and  where,  four 
years  after  her  death,  the  husband  surren- 
ders his  property  under  the  insolvent  laws, 
her  heirs  may  recover  from  the  syndics  the 
share  of  the  community  to  which  she  was 
entitled.  Smith,  Tutor,  v.  Syndics  of  Dor^ 
$ey,  381. 

21.  The  interest  of  a  deceased  wife  in 
the  community  is  vested  in  her  heirs  upon 
her  death.     Heirs  of  Ouillotte  v.  City  of 
Lafayette,  382. 

22.  A  married  woman  who  has  not  re- 
nounced the  community  is  presumed  to  be 
a  partner  in  the  community,  and  is  not  per- 
mitted to  apply  the  partnership  assets  to 
her  individual  claims,  to  the  prejudice  of 
the  creditors  of  the  community.  Succea- 
sion  of  Dejean,  593. 

23.  Where  the  wife  claims  property  ac- 
quired after  the  marriage  as  her  separate 
property,  and  does  not  show  her  right  to 
acquire  separate  property,  it  will  be  pre- 
sumed that  the  property  belooss  to  the  com- 
munity. Provost  et  ah  v.  Velahoussaye 
et  aL  610. 

24.  As  a  general  rule,  property  purchased 
by  either  husband  or  wife  during  the  exis- 
tence of  the  community  belongs  co  the  com- 
munity ;  and  if  the  price  be  paid  out  of  the 
separate  funds  of  either,  that  one  becomes 
a  creditor  of  the  community  for  the  amount. 

Young  V.  Young,  611. 

25.  Children  bom  of  slaves  which  are 
separate  property  do  not  enter  into  the 
community  of  acquets,     lb, 

26.  Where,  upon  the  death  of  the  hus- 
band, the  wife  retains  possession  of  the  en- 
tire community,  (there  being  no  issue  of 
the  marriage,)  she  is  responsible  to  the 
heirs  of  the  husband  for  the  rents  and 
profits  of  their  share  of  the  community  from 
the  date  of  his  decease.  Heirs  of  Landry 
V.   Heirs  of  Duaron,  612. 

27.  The  increase  of  animals  inure  to  the 
benefit  of  the  community  of  acquets.  Bon- 
ner V.  Gill  et  at,  629. 

28.  The  conversion  of  property  which 
renders  a  widow  liable  for  the  debts  of  the 
community,  must  be  fraudulent  and  done 
with  the  view  of  appropriating  to  her  own 
use  property  which  she  knew  belonged  to 
the  estate  of  her  deceased  husband.     lb, 

29.  This  conversion  must  have  also  oc- 
curred prior  to  her  renunciation  of  the  com- 
munity to  reader  her  liable  for  the  debts  of 


the  community ;  if  done  after  the  renun- 
citation  she  incurs  no  greater  penalties  than 
other  persons  would  who  had  done  the 
same  things.     lb, 

30.  Property  purchased  by  the  husband 
with  the  wife^s  paraphernal  funds  becomes 
community  property,  and  may  be  sold  for 
the  debts  of  the  community.  Deas  et  al. 
V.  Seale  et  al.  688. 

31.  Where  a  wife  as  one  of  the  heirs  of 
a  succession,  consents  to  a  sale  to  effect  a 
partition,  and  at  the  sale  the  husband  pur- 
chases the  property,  crediting  the  price  on 
the  share  coming  to  the  wife,  the  property 
is  not  paraphernal  but  community  property. 
lb, 

V.    Of  the  Law  of  Husband  and  Wife 

generdUy, 

32.  A.  executed  an  obligation  payable  to 
a  married  woman  in  person.  Held  by  the 
court,  that  from  the  form  of  the  obligation, 
the  thorough  knowledge  which  A.  had  of 
the  husband's  affairs,  and  by  the  part  he  had 
taken  in  the  attempt  to  conceal  the  com- 
munity property,  he  was  estopped  from 
setting  up  the  defence  that  the  obligation 
was  community  property,  and  that  he  was 
entitled  to  offset  the  same  with  debts  due 
to  him  by  the  husband.  And  when  he  had 
credited  the  husband's  account  with  items 
which  might  have  been  chargeable  to  the 
wife,  he  will  not  be  allowed  to  cancel 
such  credits,  and  charge  them  to  the  wife. 
Freemanv,  Savage, 2d  Aon. 269 — affirmed. 
Florance  v.  Twichell,  16. 

33.  In  estimating  the  necessities  of  the 
wife  so  as  to  determine  whether  she  be  en- 
titled to  the  marital  portion,  the  condition 
of  the  deceased  husbimd  and  the  habits  of 
life  engendered  by  his  fortune  must  be 
token  into  consideration.  Dunbar,  Widow^ 
V.  Heirs  of  Dunbar,  168. 

34.  The  right  to  claim  Xhe  marital  portion 
exists  as  well  in  those  cases  where  there 
was  no  marriage  contract  as  in  those  in 
which  no  dowry  is  stipulated  in  the  mar- 
riage contract.     C.  C.  2359.     lb. 

35.  The  wife  is  entitled  to  the  marital 
portion  whether  the  matrimonial  domicil 
was  in  the  State  or  out  of  it.  The  right 
results  from  the  marriage,  no  matter  where 
contracted,  and  the  wife  takes  by  inheri- 
tance as  other  heirs.     /6. 

36.  Where  a  married  woman  is  sought 
to  be  made  liable  for  a  debt  which  she  alleges 
was  the  debt  of  her  husband,  to  render  her 
liable,  it  must  be  shown  affirmatively  that 
the  debt  was  for  her  benefit.  Her  being 
separated  of  property  does  not  throw  the 
burthen  of  proof  on  her,  nor  is  she  estopped 
from  setting  up  the  defence  by  her  ac- 
knowledgment of  the  indebtedness  in  an  act 
of  mortgage.  Erwin  v.  McCalop  etal,  173. 
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37.  Where  the  hosbeod  holds  fundt  as 
beloogiDK  exclusively  to  his  wife*  without 
•uy  knowledge  oo  the  part  of  the  wife  of 
his  holding  the  funds  for  her,  Uiird  persons 
who  have  a  better  right  to  fiiose  funds  may 
recover  judgment  against  the  husband,  but 
cannot  against  the  wife.  Orakam  tt  al.  v. 
Benjamin  et  aL  166. 

38.  The  nullity  of  the  contract  of  the 
wife,  resulting  frum  the  want  of  authorisa- 
tion on  the  pari  of  the  husband,  rests  upon 
the  same  rule  as  that  of  other  nullities, 
which  are  in  the  interest  of  persons,  and 
strictly  relative.  Such  contracts  are  ren- 
dered valid  by  the  subsequent  ratification  of 
both  husband  and  wife.  Roberts  v.  Wil- 
kifuon  et  aL  369. 

39.  The  concurrence  of  the  husband  with 
the  wife,  in  the  execution  of  a  mortgage  to 
secure  the  payment  of  a  note  signed  by  her 
without  his  authority,  is  a  ratification  of  her 
contract,  and  renders  her  liable  for  the  note. 
Ih. 

40.  A  married  woman,  authorized  by  her 
husband,  may  become  surety  for  a  third 
person.     lb, 

41.  The  doctrine  of  estoppel  by  matters 
in  pay$  is  seldom,  if  ever,  applied  to  mar- 
ried women.  Hisirs  of  OuilloUe  v.  City  of 
Lafayette,  382. 

42.  A  married  woman  cannot  make  a  con- 
tract of  sale  or  donation  without  the  autho- 
rization of  her  husband.  Hagerty  v.  Corrif 
433. 

43.  Property  transferred  by  the  husband 
to  his  wife  ro  replace  property  of  hers  which 
he  had  sold,  may  be  conveyed  by  an  ordi- 
nary contract  of  sale.  Rabassa  v.  Castein 
et  aL  493. 

44.  Married  women  who  enter  into  joint 
and  several  obligations  with  their  husbands 
to  the  Canal  Bank  are  bound  by  such  obli- 
gations, under  the  23d  section  of  the  char- 
ter of  that  bank.  Ledoux  4r  Co.  v.  Rucker 
ei  aL  500. 

45.  Married  women  are  not,  as  a  general 
rule,  bound  by  contracts  entered  into  joint- 
ly and  severally  with  their  husbands,  unless 
it  be  shown  that  such  contracts  inured  to 
their  benefit.     lb. 

46.  A  married  woman  who  has  given  a 
mortgage  upon  her  paraphernal  property  to 
secure  advances  which,  in  tlie  acr^  she  ac- 
knowledges to  have  inured  to  her  benefit, 
is  not  thereby  estopped  from  showing  that 
the  advances  were  not  for  her  benefit,  and 
that  she  is  not  bound  by  the  act  of  mort- 
gage.    Patterson  v.  Fraser  and  Wife,  686. 

47.  A  wife  may  acquire  separate  proper- 
ty by  the  bond  fide  investment  of  her  para- 
phernal funds  of  which  the  husband  had  not 
the  administration;  so  property  purchased 
by  the  husband  with  his  separate  funds, 


under  chrcometances  manifesting  a  dm  ia- 
tention  to  purchase  it  fur  his  separate  as* 
count,  may  be  regarded  as  his  sepsms 
property.     Young  f.  Young,  GU. 

48.  When  slaves  are  purchased  hj  a 
husband  in  a  State  where  they  are  penooal 
property,  with  the  intention  of  bringisi 
them  to  Louisiana,  where  he  and  his  wife 
are  domiciliated,  thebr  respective  liffita  moit ' 
be  decided  by  the  laws  of  Louisiaoa.  lb. 

49.  The  wife  when  judiciaUj  attacked 
must  be  aided  by  her  husband,  or  the  pro- 
ceedings are  not  obligatory  upon  her.  AiU 
V.  Aniyetal.  631. 

50.  Where  a  married  woman  brinp  a 
suit  and  obtains  a  judgment  withont  the 
authorization  rtf  her  husband,  and  the  defen- 
dant appeals,  she  cannot  have  the  appeal 
dismissed  because  her  husband  was  ool 
cited  with  her  to  answer  tbe  appeal.  Ii 
such  a  case,  the  cause  will  be  remanded  to 
enable  the  wife  to  obtain  the  authorixatioi 
of  her  husband  to  institute  the  suit.  Stau 
V.  Seymour,  647. 

51.  Under  the  act  of  28th  of  March. 
1840,  an  administratrix  may  purchase  at 
the  sale  of  the  efifects  of  the  deceaied 
whose  estate  she  represents,  when  she  ii 
the  surviving  partner  in  community,  or  aa 
heir,  or  legatee  of  the  deceased.  Frisioe  t. 
Burke,  657. 

52.  Where  the  husband  has  authorized 
the  wife  to  take  a  suspensive  appeal,  which 
was  dismissed  on  account  of  tbe  iaaoflki- 
ency  of  the  surety,  and  she  takes  a  second 
devolutive  appeal  without  the  eipreas  au- 
thorization of  the  husband,  theauthorBitioB 
for  the  first  appeal  will  be  sufiicieot  to  tut 
tain  the  second.  Succession  of  McKa»^t 
748. 

HYPOTHECARY  ACHON. 
See  Practice. 


INDICTMENT. 
See  CBimirAi.  Law,  Pkosbcutioss- 


INJUNCTION- 

1.  Where  the  judgment  enjoined  besn 
the  highest  rate  of  conventional  intereati  oo 
other  interest  will  be  allowed  upon  the  die- 
Bolution  of  the  injunction.  Andrew  Erwm 
V.  Bank  of  Kentucky,  1. 

2.  The  surety  tor  the  pbintiiT  ia  sa 
injunction  is  a  party  to  the  suit,  and  will 
not  afterwards  be  permitted  to  make  allegar 
tiona  inconsistont  with  his  position  as  a 
party  to  that  suit.  And  when  it  is  subae- 
queotly  ascertained  that  he  was  tbe  real 
owner  of  the  execution  enjoined,  but  which 
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was  proiecnted  in  the  name  of  another  per- 
soDt  for  his  benefit,  the  judgment  wUi  be 
declared  extinguished,  and  property  pre- 
viously sold  under  the  judgment  restored  to 
the  originni  owner.    Denton  v.  Erwin^  18. 

3.  It.  is  the  duty  of  the  courts  to  muictin 
exemplary  damages  those  who  wantonly 
abuse  the  equitable  remedy  of  injunction. 
Dorsey  v.  Vaugkan  tt  at.  155. 

4.  Where  a  parry  takes  out  an  injunc- 
tion against  a  sale  under  execution,  for  a 
clerical  error  in  the  publication  of  the  adver- 
tisement, and  the  sheriff  re-advertises  the 
sale-  properly  for  a  more  distant  day«  and 
the  party  comes  forward  and  bonds  the  pro- 
perty, it  will  be  considered  as  an  abandon- 
ment of  the  injunction.  Beard  ei  aU  v. 
Oresham  ei  aL  160. 

5.  Where  the  petition  for  an  injunction 
aUeges  no  injury  to  the  petitioner,  nor  any 
apprehension  of  injury,  there  is  no  equita- 
ble ground  for  the  injunction,  and  it  should 
be  dissolved.  Beard  et  aL  v.  Chreskam  et 
al.  167. 

6.  Where  the  defendant  moves  to  dis- 
solve an  injunction  Tor  matters  appearin|[  on 
the  face  of  the  record,  the  court  may  aUow 
damages  under  the  act  of  March  25th, 
1831.  The  plaintiff  cannot,  by  submitting 
to  a  non-suil,  avoid  the  damages  which  are 
to  be  regarded  as  a  claim  in  reconvention. 
Lvdwie  V.  Koklman,  298. 

7.  Where  the  defendant  in  an  injunction 
prays  for  the  dissolution  of  the  injunction 
for  damages,  the  plaintiff  cannot  avoid  the 
damages  by  absenting  himself,  and  suffering 
a  non-suit  as  to  the  injunction.  Robertsori, 
Trustee,  v.  Travis ,  401, 

8.  An  agreement  between  the  seizing 
creditor  and  the  debtor  as  to  the  terms  of 
sale  does  not  exempt  the  debtor  from  dam- 
ages, under  the  act  of  March  25th,  1831, 
in  case  he  sues  out  an  injunction  against 
the  sale.     Ih. 

9.  Where  the  consideration  of  a  not« 
given  by  a  married  woman  is  not  shown  by 
die  evidence  to  have  been  employed  for  her 
separate  use,  in  something  which  the  hus- 
btind  was  not  bound  to  fuiiiish,  she  ought 
not  to  be  held  liable  for  the  note.  De  Gaa- 
Ion  V.  Matheme,  495. 

10.  An  execution  cannot  be  enjoined  by 
an  unliquidated  claim  for  damages.  In  such 
a  case  compensation  could  not  take  place. 
C.  C.  2205.     Smith  y.  Foster,  551. 

11.  An  affidavit  for  an  injunction,  in 
which  the  aifient  states  that  '*  the  allega- 
tions set  forth  in  the  foregoing  petition  are 
substantially  true  and  correct,  according  to 
the  best  of  his  belief,"  is  sufficient.  Haydel 
V.  iViJon,  658. 

12.  The  only  cases  of  injunction  which 
are  to  be  tried  summarily  are  those  in 
Which  no  security  is  required.  C  P.  739* 


740,  741.  Id  all  other  eases  of  iojunction 
the  parties  are  entitled  to  a  trial  by  jury,  if 
they  comply  with  the  legal  requisites* 
Cummin/i8  v.  Police  Jury  of  Rapides,  634. 

13.  Where  an  execution  has  been  issued 
in  one  parish,  directed  to  the  sheriff  of  an- 
other, it  may  be  enjoined  in  the  courts  of 
the  latter  parish.  Copley  v.  Edtoards  el 
al.  647. 

14.  A  judgment  cannot  be  enjoined  on 
an  unliquidated  claim  for  damages  against 
the  judgment  creditor,  where  this  objection 
to  the  injunction  is  specially  pleaded,  and 
the  judgmebt  is  for  a  specific  amount.  i6. 

15.  An  execution  cannot  be  enjoined  on 
grounds  of  which  the  parry  was  cognizant 
before  judgment  was  rendered  against  him. 
Livingston  v.  Winfree,  Sheriff,  670. 

16.  Where  an  execution  which  has  been 
issued  in  a  case  entitled  to  preference  is 
enjoined,  the  preference  must  be  extended 
to  the  injunction  case.  Maxwell  v.  Mai" 
lard,  Armislead  et  al.  702. 

17.  Where  the  judgment  enjoined  bears 
five  per  cent  interest,  only  three  per  cent 
additional  interest  should  he  allowed  upon 
the  dissolution  of  the  injunction,    lb. 


INSOLVENCY. 

1.  When  the  syndic  sues  in  affirmance 
of  the  surrender,  be  exercises  for  the  bene- 
fit of  the  creditors  aU  the  rights  of  the  in- 
solvent, who  so  long  as  his  debts  are  unpaid, 
has  no  interest  in  the  propeny  surrendered. 
Degruy  v.  His  Creditors,  39. 

2.  The  State  insolvent  laws  do  not  ex- 
tend to  a  contract  made  in  another  State, 
and  to  be  there  executed  between  citizens 
of  other  States;  and  a  discharge  under 
those  laws  does  not  extinguish  the  remedy 
against  the  future  property  of  the  debtor 
who  has  taken  the  benefit  of  them.  Fisher, 
Burgess  Sf  Co.  v.  Wheeler  Sf  Ellis,  271. 

3.  The  laws  of  Louisiana  relating  to  the 
voluntary  surrender  of  property  by  insol- 
vent debtors,  date  no  further  back  than 
1817.  They  are  consequently  confrolled 
by  the  inhibition  contained  in  the  Constitu- 
tion of  the  United  Stares  against  the  pas- 
sage of  laws  by  the  States  impairing  the 
obUgalion  of  contracts.     lb. 

4.  A  syndic  acqilh-es  from  an  insolvent 
no  greater  rights  than  the  insolvent  himself 
possessed ;  and  where  the  insolvent  had 
surrendered  all  his  interest  in  certain  lots, 
and  the  syndic  sells  in  conformity  with  that 
description,  the  purchaser  cannot  claim  a 
fourth  interest  which  the  insolvent  had 
previously  conveyed,  although  the  title  had 
not  been  recorded  in  the  p>u^h  where  the 
property  was  situated.  Campbell  r.  Sli" 
deU,  274. 
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6.  Tha  proceeding  to  compel  an  insol- 
vent to  make  a  sarrender  of  the  property 
he  haa  acquired  since  his  cesBion  of  pni- 
perty,  cannot  be  prosecuted  by  a  rule 
against  him  taken  in  the  original  insolvent 
proceedings*  but  mast  be  conducted  as  an 
ordinaiy  suit,  by  petition  and  citation  in  the 
court  of  the  parish  in  which  the  insolvent 
is  domiciliated.  Florance  v.  HU  Creditors^ 
391. 

6.  Under  the  article  1980  C.  C.  insol- 
vency mny  be  proved  as  any  other  fact. 
Judsan  v.  Connolly  and  Husband,  400. 

7.  Under  the  act  of  13th  of  March, 
1837,  the  functions  of  a  syndic  do  not  cease 
until  the  estate  is  finally  wound  up ;  and 
the  homologation  of  a  tableau  filed  by  the 
syndic  does  not  operate  his  discharge  so 
long  as  there  are  funds  which  are  not  dis- 
tributed. Whether  or  not  there  be  such 
funds  in  the  hands  of  the  syndic,  is  a  matter 
to  be  determined  fron>  the  evidence.  IVil- 
Hams,  Syndic  v.  Heirs  of  NichoUon,  719. 


INSURANCE. 

1.  Where  a  house  is  destroyed  by  a 
riotous  assemblage,  and  there  is  a  clause  in 
the  policy  excepting  a  loss  of  that  character, 
the  insunmce  company  is  jiot  liable  for  the 
loss.  It  is,  in  such  a  case,  immaterial  that 
the  rioters  assembled  originally  for  a  lawful 
purpose,  but  afterwards  were  guilty  of  a 
riot.  Dupin  v.  Mutual  Insunrance  Co,y  482. 

2.  It  is  not  necessary,  in  order  to  ex- 
empt an  insurance  company  from  liability 
for  loss  by  a  riot,  that  the  guilt  of  the  rioters 
should  have  been  first  established  by  a  cri- 
minal prosecution,    lb, 

3.  An  insurance  on  account  of  whom  it 
may  concern,  is  limited  to  those  who  have 
an  insurable  interest  in  the  property,  and 
may  be  lawfully  insured,  and  must  further 
be  restricted  to  those  for  whom  it  was  in- 
tended, under  their  prior  authorization, 
or  subsequent  adoption.  Frierson  v.  Bren- 
han,  540. 

4.  Where  A.  had  purchased  a  steamboat 
at  sheriff  *B  sale,  and  subsequently  had  run 
her  tor  several  years  as  his  own  property 
and  on  his  own  account,  insured  her  for 
account  of  whom  it  nftiy  concern,  it  will  be 
prosumed  he  did  so  tor  his  own  benefit,  and 
he  will  be  entitled  to  recover  the  insurance, 
although  there  may  be  a  contest  as  to  the 
Talidity  of  his  title  to  the  vessel,     lb. 

5.  Where  an  Insurance  Company  seeks 
to  avoid  liability  for  a  loss,  upon  the  ground 
that  the  lost  merchandise  was  included  in 
the  policy  by  mistake,  the  mistake  must  be 
made  out  by  the  clearest  evidence.  Wood^ 
ruff  ▼.  Columbus  Insurance  Company ,  697. 


6.  Where  an  iDsnnince  Compnj  t^ 
cepts  a  risk,  by  merely  writing  oa  tbe 
application,  *•  Taken  at  three  per  ceot  pre- 
mium," the  company  will  be  held  to  the 
same  liability  as  if  a  formal  policy  hid  beeo 
executed.     lb. 

7.  Where  a  policy  for  tobacco  ibipped 
states  that  the  insurers  sball  not  be  fitUs 
for  damage  or  injury  to  goods  by  dampoeM, 
change  of  flavor,  or  by  being  spotted,  d» 
colored  or  mouldy,  unless  the  nune  be 
caused  by  actual  contact  of  sea  water  vilk 
the  articles  so  damaged,  it  is  iocumbeot  es 
the  plaintifiT  to  show  that  the  damage  oc- 
curred in  that  manner.  Lefticiiek  t.  SL 
Lams  Perpetual  Insurance  Company,  7(16. 

8.  If  the  underwriters  be  responaibie  ibr 
a  partial  loss,  it  is  with  rafereoce  totke 
market  value  at  the  port  of  depsrture.  ii. 

IMPUTATION  OF  PAYMENT. 
See  Patmekt. 


INTEREST. 

1.  A  factor  cannot  charge  a  oonmianoo 
of  two  and  one-half  per  ceot  for  advaDcing, 
and  eight  per  cent  interest  on  the  moof  j 
advanced.  Tlie  charge  for  the  oominiaHOO 
is  usurious.  LallatMe  v.  Brtauz  if  Ma- 
theme,  505. 

5.  An  agreement  to  pay  eight  per  cent 
interest  on  a  draft  from  date  if  not  paid  it 
maturity,  is  legal  and  binding  on  the  futj 
promising.     76. 

3.  Usury  forfeits  the  whole  iDtpreA  A 

4.  An  agreement  to  extend  a  draft  ibr  a 
certain  time  upon  usurious  ioteiMt,  does 
not  forfeit  the  right  of  recoveriii|r  tbehwfnl 
interest  which  the  draft  ortgtDally  drew.  lb. 

5.  A  wiitten  approTal  of  an  account  upon 
which  interest  is  charged  at  eight  per  ceot, 
estops  the  party  from  disputing  that  item; 
but  such  an  assent  does  not  amooot  teas 
agreement  to  pay  interest  at  the  same  rate 
thereafter,     lb. 

6.  A  factor  is  not  allowed  to  charge  two 
and  a  half  per  cent  for  a  cash  sdvaoce,  and 
eight  per  cent  interest.  Patterson  Sf  Co.  f . 
Leake  A-  Tucker,  547. 

7.  Where  a  party  sells  an  iotereat  in  a 
plantation  for  $1U0,000,  payable  in  tweoty 
annual  installments,  Vith  interest  at  seres 
per  cent,  and  takes  notes  for  the  principal 
and  also  &r  the  interest,  the  interest  mni 
after  the  maturity  of  the  notes  only  on  the 
notes  for  the  principal  sum ;  sod  does  ooC 
run  on  the  interest  notes.  A  stipnktfioD 
that  the  roterest  notes  shall  behr  ten  per 
cent  interest  after  maturity  does  not  render 
the  original  contract  usurious.  Eiteutsn 
of  Compton  v.  CompUm^  615. 
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8.  There  ii  no  distinetioii  as  to  whether 
interest  be  usurious  or  not,  between  the 
iorerest  stipulsted  u|x>n  the  price  for  which 
property  is  sold  and  the  interest  which  may 
be  stipulated  for  the  loan  of  money,    lb. 

9.  .Usury  is  a  Tiolation  of  law  and  is  not 
to  be  presumed.  Where  an  agreement  to 
pay  interest  is  subject  to  two  coastructioos, 
one  of  which  would  make  it  usurious  and 
the  other  not,  the  court  will  adopt  the 
latter.     Succession  of  Johnson^  682. 

10.  The  rule  by  which  partial' payments 
are  to  be  credited  is,  to  calculate  interest 
on  the  debt  to  the  date  of  the  partial  pay- 
ment, and  deduct  the  payment  from  the 
sgKTOgate  sum,  allowing  the  balance  to  bear 
the  stjpulatod  interest.  This  rule  applies 
only  when  the  payment  exceeds  the  inter- 
est due.     EsUbene  w.  EsUbenej  736. 


INTERROGATORIES    ON   FACTS 
AND  ARTICLES. 

See  EviDEivcE  of  Pabties. 


INTERVENTION. 
See  Practice. 


JUDGMENT. 

1.  In  the  absence  of  any  evidence,  either 
impeaching  a  judgment  obtained  in  the 
State  of  Pennsylvania,  or  going  to  show 
that  it  had  not,  under  the  laws  of  that  State, 
the  effect  of  a  final  judgment,  the  court  is 
bound  to  consider  it  as  having  the  force  of 
the  thing  adjudged.  Rowland  v.  Jartis^  43. 

2.  Where  the  judgment  of  the  cooit 
does  not  decide  certain  issues  made  in  the 
pleadings,  it  will  not  support  the  plea  of  res 
judicata  in  relation  to  the  matters  embraced 
in  those  issues.  Fink^  Executor  v.  Mar- 
tin et  aL  103. 

3.  The  reasoning  and  the  opinion  of  a 
court  upon  a  subject  on  the  evidence  there 
adduced,  does  not  have  the  force  and  effect 
of  the  thing  adjudged,  unless  the  subject 
matter  is  definitively  disposed  of  by  the  de- 
cree of  the  court.  Pepper  et  aL  v.  Dun- 
lap,  200. 

4.  If  the  sheriflT's  return  of  personal  ser- 
vice of  citation  upon  the  defendant  be  proved 
to  be  untrue,  it  is  sufficient  ground  for  sus- 
taining an  action  of  nullity  against  the  judg- 
ment thus  obtained.  Sloans,  Menard,  218. 

5.  A  debtor  upon  a  twelve  months'  bond, 
taken  at  n  sheriff  *s  sale,  is  not  a  judgment 
debtor.  Perkins  v.  Bank  of  Louisiana,  222. 

6.  Where  a  judgment  rendered  in  a 
common  law  State  against  two  persons  does 
nor  state  that  it  is  not  rondered  against 


them  in  solido,  a  subsequent  recognition  by 
a  party  of  its  solidarity,  will  sanction  that 
inter|)retation  of  the  judgment.  Bonaffe  4r 
Co.  v.  Lane,  225. 

7.  Where  the  judgment  of  the  court 
dissolving  an  injunction  and  awarding  dam- 
ages is  written  out  with  4ill  the  necessary 
specifications,  and  the  clerk  only  records  on 
the  minutes  that  the  injunction  was  dis- 
solved with  damages,  the  iiregularity  of  the 
entry  on  the  minutes  is  not  sufficient  to 
annul  the  judgment.  Robertson  v.  Travis^ 
401. 

6.  Where  an  account  of  a  curator  has 
been  homologated,  and  he  ordered  to  pro- 
ceed with  the  administration,  without  the 
heirs  having  beeii  cited,  the  judgment  is 
not  final  between  the  heirs  and  the  curator. 
Succession  of  McLean,  671. 

9.  A  judgment  in  favor  of  heirs  against 
their  mothor  who  was  also  their  tutrix,  is 
only  primd  facie  evidence  of  her  indebted- 
ness to  them,  and  does  not  bind  her  credit- 
ors if  they  can  show  the  amount  was  not 
due.     J^tmberlaker,  Brand,  715. 


See  also  Execution  of  Jupoiients. 


JURY. 

When  a  sufiicient  number  of  the  regu- 
lar panel  of  the  jury  are  not  present,  the 
court  is  authorized  to  direct  the  sheriff  to 
summon  talesmen  and  proceed  with  the 
trial  of  the  case,  notwithstanding  attach- 
ments are  out  for  the  absent  jurors.  Bar- 
thet  V.  Estebene,  315. 


LANDS. 

1.  Congress  has  the  full  power  to  declare 
the  dignity  and  eflfect  of  titles  emanating 
from  the  United  States  ;  and  the  whole  le- 
gislation of  the  Government  in  reference  to 
the  public  lands  declares  the  patent  to  be 
the  superior  and  conclusive  evidence  of  le- 
gal title.  Until  it  issues  the  fee  is  in  the 
Government.  A  State  has  no  power  to  de- 
clare any  title  less  than  a  patent  viJid 
against  a  claim  of  the  United  States,  or 
against  a  title  held  under  a  patent  granted 
by  the  United  States.  Foley  v.  Harrison^ 
75. 

2.  Instructions  from  commissioners  of 
the  general  land  office  to  registers  and  re- 
ceivers, are  not  judgments  binding  upon  any 
one.    lb. 

3.  A  claim  based  upon  a  patent  obtained 
from  the  State,  under  the  act  of  24th  of 
March,  1844,  must  yield  to  a  patent  obtain- 
ed from  the  government  of  the  United 
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States,  Qniler  the  preemption  kiws  pnieed 
by  Congrees,  npproved  od  the  29th  of  May, 
1830,  and  revived  and  continued  in  force  in 
1844.     lb. 

4.  The  act  of  the  4th  of  May,  1847,  es- 
tablishing an  office  for  the  sale  of  the  State 
hnds  at  Winnsborough,  did  not  aathortze 
at  that  office  the  sale  of  any  lands  which 
hsd  not  been  previously  located  by  the 
State.  WilliarM  v.  Robinson  and  Ran- 
dolph,  110. 

5.  A  n  agreement  under  private  signatu re. 
Dot  recorded,  between  A.  and  certain  other 
persons,  that  lands  purchased  by  him  in  his 
own  name  are  to  be  conveyed  to  them,  can 
have  no  effect  against  thin!  persons.  The 
apparent  title  being  in  A.,  the  property  is 
bound  for  judgments  recorded  against  him. 
Robertson^  Trustee,  v.   Wood  el  al.  197. 

6.  The  respective  rights  of  parties  claim- 
ing land  under  the  preemption  Irw  of  Con- 
gress of  4th  of  September,  1641,  must  be 
determined  by  tlie  register  and  receiver  of 
the  U.  S.  land  office,  subject  to  an  appeal 
to  the  treasurer  of  the  United  States. 
Cqurtney  v.  Perkins,  216. 

7.  The  possession  of  a  party  under  a  cer- 
tificate that  he  had  filed  proof  of  his  right  to 
preemption  with  the  register  and  receiver 
of  the  U.  S.  land  office,  is  not  sufficient  to 
maintain  the  possessory  action  against 
another  person  who  holds  a  similar  certifi- 
cate of  subsequent  date,  and  who  is  in  ac- 
tual possession  of  the  .land.     Ih, 

6.  Where  one  sells  any  right,  title,  or  in- 
terest he  may  have  in  a  claim  of  certain 
lands  against  the  United  States,  without  any 
warranty  against  third  persons,  the  claim 
not  being  recognized  by  the  United  States, 
there  is  no  law  requiring  the  registration  of 
such  a  conveyance  in  the  office  of  register 
of  conveyances  in  the  parish  where  the  land 
is  situated.  The  land  office  of  the  United 
States  for  the  district  is  the  office  in  which 
such  a  claim  should  be  filed  or  registered. 
Heirs  of  Bastable  v.  Curry,  411. 

9.  To  sever  lands  from  the  public  domain, 
their  specific  boundaries  must  be  so  desig- 
nated by  survey,  or  otherwise,  as  to  enable 
the  court  to  ascertain  them.  Ledoux  Sf  Co. 
▼.  Black  el  al.  510. 

10.  Lands  in  Louisiana  not  severed  from 
the  public  domain  under  the  Spanish  Gov- 
ernment, may  be  held  by  an  adverse  title, 
derived  from  the  United  States.     lb. 

11.  Until  a  patent  issues  the  Government 
never  so  entirely  divests  itself  of  title  as  to 
be  precluded  from  setting  aside  an  entry 
which  conflicts  with  private  claims;  and 
the  court  cannot  revise  the  decision  of  the 
coromissiooer  of  the  general  land  ofllice  can- 
celling a  certificate  of  entty.  Hay  del  v. 
JVt2on,  558. 


12.  Improvements  on  the  poUie  kmdi 
are  not  real  estate.  Broussard  v.  Ihgst 
eial.  585. 

13.  A  confirmation  by  act  of  Congmi  ii 
a  title  upon  which  the  chimant  csa  imiii- 
tain  a  petitory  action.  Morrougky  Aduim- 
trator,  v.  Moss,  601. 

14.  TheGovemment  of  the  Uoited  States 
was  bound  by  the  treaty  of  cession  of  Lou- 
isiana fiiom  France,  to  protect  the  private 
property  of  the  inhabitants.    TbisobG^ 
tJon  was  recognized  by  varioas  acts  of  Cos- 
gress*    A  claim  to  land  held  under  tbe  grant 
to  Bastrop  was  property  wbich  die  United 
States,  under  the  treaty  and  acts  of  Con- 
gress, could  not  disregard  until  the  chhn 
had  been  finally  disproved  of  by  Congress, 
and  a  purchaser  from  the  United  States 
could  acquire  no  rights  by  his  purchase. 
Morrison  v.  Whetstone,  636. 

15.  Where  a  party  holds  lands  ander  i 
claim  confirmed  by  act  of  Congress,  be  wtt 
be  protected  from  a  claim  under  a  certificate 
of  the  receiver  of  the  land  office,  sfaowini 
an  entry  of  a  date  subsequent  to  the  oripnsi 
claim ;  and  the  party  in  possession  under 
such  a  claim  may  plead  prescription.  Of- 
ley  V.  EdtDards  ei  al.  647. 

16.  Where  both  parties  claim  tide  to 
land  from  a  common  author,  the  only  qnes- 
tion  which  can  be  inquired  into  is,  in  which 
of  the  parties  is  the  title  of  their  snthor 
vested.     Cotton  v.  Stacker,  677. 

17.  A  defendant  in  possession,  under  a 
just  title  for  a  valuable  considemtion,  wj 
avail  himself  of  any  radical  defect  in  His 
title  of  his  adversary.  Ckewmng  r.  Jcks- 
son,  678. 

18.  Where  the  consideration  of  a  f^ 
missory  note  was  the  sale  of  iuipn'^nents 
upon  the  public  lands,  it  will  bepreiomed, 
unless  the  contrary  be  shown,  that  the  ven- 
dor was  a  settler  to  acquire  a  prefmpnon, 
and  not  a  trespasser  upon  the  public  lands, 
and  the  consideration  is  good.  Pncc  t* 
Curran,  686. 

19.  The  sale  of  improvements  upon  the 
public  lands,  where  the  vendor  is  in  a  sita- 
ation  to  acquire  a  preemption  right,  is  t 
good  consideration  fqr  a  proroiseoiy  note. 
Norman  and  Trousdal  v.  Ellii  and 
Wright,  693. 

20.  At  the  period  of  histoiy  when  ittvis 
uraal  to  surround  cities  with  walls  and  for 
tifications,  to  prevent  their  uses  as  defences 
from  being  interfered  with,  it  was  custom- 
ary to  leave  an  open  space  outside  of  the 
walls,  which  was  not  allowed  to  be  granted 
as  private  property.  This  custom  was  ob- 
served in  the  founding  of  the  city  of  New 
Orleans.     Heirs  ofVUlars  v.  Kennedy,  724. 

21.  The  decisions  of  the  Spanish  Gove^ 
nors  of  Louisiana  upon  questions  of  title,  as 
they  were  vested  with  judiciai  as  wdl  ai 
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•zecntiTe  powers,  were  final  jadgraente 
which  sastained  the  plea  of  rt9  judicata^ 
lb. 

LAW. 

1.  Courts  do  not  notice  the  revenue  laws 
of  foreign  countries,  and  contracts  having 
for  their  object  the  violation  of  those  laws 
may  be  enforced.  Kokn  v.  Schooner  Re- 
naissance^ 25. 

2.  Where  the  English  and  French  texts 
of  a  law  differ,  the  English  text  must  pre- 
vail. WtlliatM  V.  Robinson  and  Ran- 
dolphf  110. 

See  Conflict  or  Laws. 


LEASE. 

1.  The  taking  of  a  portion  of  the  premi- 
ses leased,  for  the  construction  of  a  levee, 
entitles  the  tenant  to  a  reduction  of  the  rent. 
David  V.  Beeiman^  545. 

2.  The  lessor  has  a  privilege  as  well  for 
rent  not  due  as  for  rent  due,  and  is  entitled 
to  that  privilege  in  preference  to  a  creditor 
who  has  made  a  seizure  upon  execution. 
C.  C.  2676.     Robinson  v.  Staples,  712. 

3.  The  lessor  is  entitled  to  have  the  lease 
annulled  if  the  lessee  does  not  pay  the  rent. 
Hennen  v.  Uayden  and  Kelly,  713. 

4.  The  lessor  is  bound  for  the  ex|)enseof 
such  repairs  as  decay  renders  necessary; 
but  the  lessee  has  no  right  to  have  such 
repairs  made  at  his  expense,  unless 
the  lessee  has  first  put  him  in  default,    lb, 

5.  The  lessor's  privilege  extends  to  the 
horses  and  carts  kept  by  the  lessee  on  the 
leased  premises.     Bazin  v.  Segura,  718. 

6.  A  contract  by  which  a  party  is  to  pay 
an  annual  rent  of  six  per  cent  on  the  cost 
of  a  building,  with  the  privilege  of  becom- 
ing the  owner  on  paying  the  price,  creates 
the  relation  of  landlord  and  tenant.  Muni- 
eipality  No.  One  v.  General  Council^  761. 


LEGACY. 
See  Successions. 


LETTING  OF  LABOR  OR 
INDUSTRY. 

1.  Where  a  party  takes  upon  himself  the 
selection  of  a  person  to  do  a  certain  job  of 
work,  he  takes  upon,  himself  the  risk  of 
skill  if  the  contractor  employs  the  person 
thus  selected.  Le  Duff,  f,  m.  c.  v.  Widow 
Porcke  and  Carmouche,  148. 

2.  Under  article  2736  C.  C.  the  propri- 
etor has  the  right  to  cancel  at  pleasure  the 


bargain  he  has  made  l^  paying  the  under- 
taker for  the  expense  and  labor  already  in- 
curred, and  such  damages  as  the  nature  of 
the  case  may  require.  This  authorizes  the 
allowance  of  the  profits  the  undertaker 
might  have  made  by  completing  the  work. 
Forrest  and  Crocker  v.  Caldwell  and 
Hiekey,  220. 

3.  Where  the  value  of  the  services  of 
slaves  for  a  long  series  of  years  is  claimed, 
the  expenses  of  rearing  the  children  are  to 
be  considered  in  redaction  of  the  amount. 
Marcos,/,  w.  c,  v.  Barcas,/.  m.  c,  266. 

4.  Where  the  contractor  fails  to  complete 
a  building  within  the  time  specified  in  the 
contract,  the  owner,  after  patting  him  in 
defiiult,  may  proceed  to  finish  the  building, 
and  the  money  remaining  in  his  hands  alYer 
paying  for  the  completion,  is  a  fund  out  of 
which  the  privileged  claims  of  material 
men,  dec.,  may  be  paid.  Jorda  v.  Oobet, 
431. 

6.  The  owner  of  a  building  being  evicted 
under  a  contract,  has  no  right  to  pay  the 
contractor  in  anticipation  of  the  term  stipu- 
lated in  the  contract;  if  he  does  so,  he 
renders  himself  liable  to  the  claims  of  ma- 
terial men,  workmen,  &c.,  who  have  given 
him  the  requisite  notice  before  the  time 
expired.    lb. 

LEVEES  AND  ROADS. 

Under  the  act  of  7th  February,  1829, 
concerning  roads  and  levees,  the  plaintiff, 
who  furnished  hands  upon  the  requisitmnof 
the  inspector,  is  entitled  to  compensation  for 
closing  a  breach  in  defendant's  levee.  WU" 
liams  and  Savage  t.  LeBlanc,  125. 


LICENSES. 
See  Tax. 

LITIGIOUS  RIGHT. 
See  Obligations. 


MANDATE. 

I.  Factor. 

1.  Where  third  persons  permit  an  ad- 
vance to  be  made  to  A.  upon  a  consignment 
by  him  of  their  property,  on  his  own  ac- 
count and  risk  exclusively,  and  the  proceeds 
of  the  sale  of  the  property  have  been  ap- 
plied by  the  consignee  with  the  assent  of 
A.  to  his  credit,  on  a  previous  debt,  such 
third  persons  cannot  recover  from  the  con- 
signees the  proceeds  of  the  sale,  upon  the 
ground  that  the  property  in  fact  belonged  to 
them.    Duncan  ▼.  Blood  el  al.  11. 


790 
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2.  Wliere  a  puty  receires  puper  which 
it  WRB  his  duly  to  collect,  aed  places  the 
iame  for  suit  in  the  hands  of  a  competent 
attorney  at  law,  he  wiJJ  not  be  responsible 
for  the  opinions  or  directions  of  the  attor- 
ney.    Joor^  Curator^  ▼.  Sullivan,  177. 

3.  A  charge  of  two  and  one-half  per  cent 
for  accepting  a  draft  is  consonunt  to  usage 
tnd  is  legHl.  Lallande  ▼.  Breaux  and 
Matkttntn  505. 

4.  Where  a  planter  obtains  supplies  from 
a  factor,  upon  a  contract  to  send  the  factor 
his  crops  for  sale,  and  then  violates  his  con- 
tract by  sending  his  crops  to  another  person, 
the  factor  is  entitled  to  his  commissions  up- 
on the  value  of  the  crop.    lb. 

5.  A  planter  who  oitJers  supplies  to  be 
shipped  to  him  by  a  factor,  without  ordering 
them  to  be  insured,  must  bear  their  loss, 
unless  he  can  show  that  it  was  customary 
for  factors  to  insure  goods  so  shipped. 
Patterson  Sf  Co,  v.  Leake  and  Tucker,  547. 

6.  A  factor  who  receives  a  promissory 
note  in  settlement  of  a  debt  due  to  him, 
will  not  be  allowed  to  charge  a  commission 
for  endorsing  the  same.  But  if  the  note 
had  been  negotiated  for  the  drawer's  benefit 
through  the  factor's  credit,  a  commission 
would  be  allowed  for  the  endorsement.  lb. 

7.  A  factor,  under  the  act  of  23d  March, 
1843,  amending  C.  C.  3184,  has  a  privilege 
upon  the  crop  of  a  planter  for  supplies  fur- 
nished to  him ;  and  this  privilege  takes  pre- 
cedence of  a  seizure  by  a  creditor  on  an 
execution.  Richardson  v.  IVeiner  Sf  Co. 
et  at.  646. 

8.  It  is  not  of  the  essence  of  mandate 
that  it  be  gratuitous.  The  right  of  an  agent 
to  receive  compensation  may  be  inferred 
from  the  nature  of  the  services,  without 
any  proof  of  an  express  agreement  to  that 
effect.     Waterman  v.  Gibson,  672. 


II.  Mandate  Generally. 

9.  Although  a  contract  be  made  with  one 
in  his  ovTO  name,  if  it  be  afterwards  dis- 
covered that  he  acted  as  agent  for  another, 
the  principal  will  be  held  responsible.  Car- 
lisle V.  Steamer  Eudora,  15. 

10.  The  liability  of  municipal  corporations 
for  the  acts  of  their  agents  is  a  general  rule 
of  law  too  well  settled  to  be  seriously  ques- 
tioned. Johnson  ^f.  Municipality  No.  I.  100. 

11.  A  power  of  attorney  authorizing  an 
agent  to  bring  and  carry  on  a  certain  suit, 
does  not  give  that  agent  the  power  to  repre- 
sent the  principal  in  a  suit  against  him  for 
damages  for  the  wrongful  issuance  of  an  at- 
tachment in  the  first  suit.  Barnes  v.  Pro- 
JUeU  117. 

12.  An  agent  cannot  take  property  in  pay- 
ment of  a  debt  due  to  his  principal,  without 


a  special  authori^ ;  and  a  paymf^ot  ao  imde, 
is  no  bar  to  the  principaPs  right  to  meorw 
the  amount  from  the  debtor.  Carter  ^  Co. 
V.  Wade,  157. 

13.  A  public  notice  in  the  newspaperB  di- 
recting **  Any  person  having  business  with 
me  during  my  absence  will  call  od  Mr.  A. 
who  is  authorized  to  attend  to  my  busioess 
during  my  absence,"  does  not  authorize  tba 
agent  to  bring  the  principal  into  couitis 
defendant^  and  a  judgment  obtained  by  ser- 
vice of  citation  upon  such  agent  may  be 
annulfed.     The  principal  will  not  be  con- 
sidered as  having  acquiesced,  even  if  he 
neglects  to  appeal  after  being  notified  of  the 
judgment,  but  may  resort  to  the  sctioDof 
nullity.     C.  P.  608,  606,  604.    Chriitvu 
V.  Chaney,  219. 

14.  Where  the  cashier  of  a  bank  gFsoti 
an  extension  of  time  to  the  principal  debtor, 
upon  the  payment  of  a  portion  of  the  debt, 
and  thereby  discharges  a  surety,  the  banki 
having  received  the  money  and  the  henefiti 
of  the  acts  of  the  agent,  will  be  ooasidered 
as  having  ratified  them.  Perkins  v.  Bonk 
of  Louisiana,  222. 

15.  Where  the  principal  was  present  sod 
acquainted  with  the  acts  of  an  agent,  and  t 
sale  was  made  with  the  knowledge  sod  cod- 
sent  of  the  principal,  the  agent  who  acted  io 
^ood  faith  is  not  responsible  to  the  principal 
tor  damages  resulting  from  the  tranasctioa. 
Barrett,  Administrator,  v.  Zacharie  df  Cb. 
253. 

16.  It  is  requiring  too  much  of  an  anot 
who  has  acted  in  good  faith  to  oblige  him 
to  determine,  at  his  peril,  difilicolt  queftkni 
of  law  which  have  not  been  adjudicated  ia 
this  State,  and  upon  customs  not  jodieiallf 
recognized.    lb. 

17.  Principals  are  responsibleibrtfae  dam- 
ages caused  by  the  neglect  and  miafoanBce 
of  their  agents.     Courmes  v.  Caceiier,  276. 


MARSHALL  OF  THE  UNITED 
STATES. 

1.  No  sheriff  or  United  Statea  marshal 
has  the  right-,  on  an  execution  io  fiivorof  a 
third  person,  of  taking  away  property  on 
which  the  landlord  has  a  privilege  for  rest, 
and  selling  the  same,  pending  an  injanctiofl 
taken  out  by  the  landk>rd,  without  paying 
the  rent  for  which  the  privilege  eiiata. 
Robb  V.    Wa/gner,  111. 

2.  When  the  United  States  roarefaai  hai 
seized  property,  upon  which  a  laodloid  haa 
a  privilege  for  rent,  in  a  suit  by  a  third  ps^ 
son,  and  the  United  States  Court  baa  ne 
jurisdiction  of  a  third  opposition  of  rhe  caasi 
on  account  of  the  citizenship  of  the  partiea, 
the  landtord  may  proceed  against  the  Dls^ 
•hal  in  the  State  conrtk    /S. 


MIN0R5,  I.  n. 
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MARRIAGE. 
See  Husband  and  Wipe. 


MENORS. 

I.   Tutors  and  Curators  of. 

1.  The  surviving  busband  has,  under  the 
act  of  25th  of  March,  1844,  the  usufruct 
of  tlie  community  property  during  his  life, 
bat  this  does  not  entiiie  biin  to  the  adtninis- 
tratbn  which  belongs  to  the  tutor  of  the 
minor  children.  C.  C.  1037,  1114.  Sue- 
cession  of  Brinkman,  27. 

2.  The  court  is  not  prepared  to  say  that 
« tutor  msy  not  lawfully  disclaim  a  title  for 
his  wsrd,  when  the  claim  is  utterly  without 
foundation,  tind  the  prosecution  of  it  would 
involve  the  minor  in  expensive  and  fruitless 
litigation.    Degruy  v.  His  Creditors^  39. 

3.  As  a  general  rule  under-tutors  are 
witliout  authority  to  receive  and  control 
the  assets  of  minors;  but  they  have  the 
right  to  employ  counsel,  and  stipulate  the 
necessary  fee ;  to  institute  proceedings 
against  tutors  to  deprive  them  of  their  tutor- 
ship and  to  protect  the  property  of  minors 
from  waste.  MongeU  Tutor,  v.  Ttssier, 
165. 

4.  A  succession  inherited  by  minors  may 
be  administered  by  tutors,  and  a  tutor  mny 
reUeve  an  administrator  from  the  further 
administration  of  the  estate.  Hoover  et  al. 
V,  Sellers,  180. 

5.  Where  a  person  has  acted  as  tutor, 
and  has  been  recognized  as  such  by  the  pro- 
bate judge,  and  where  it  is  shown  that  the 
records  of  the  court  are  in  a  state  of  great 
confusion  and  dilapidation,  it  will  be  pre- 
sumed that  he  was  properly  qualified  al- 
though the  usual  oath  and  bond  cannot  be 
found.     lb, 

6.  A  mere  intermeddler  with  minors* 
property  is  liable  for  the  damages  he  causes 
the  estate.  But  if  his  administration  has 
been  beneficial,  and  he  has  fairly  accounted, 
he  is  not  liable.  Bird,  Wife  of  Laycock  v. 
Black  etal.  189. 

7.  The  mode  of  calculating  interest  on 
the  capital  to  a  payment,  and  then  deduct- 
ing the  payment  on  the  aggregate  of  princi- 
pal and  interest  until  the  next  payment, 
however  small  the  payments,  or  short  the 
intervals  between  them,  is  not  admissible 
in  a  tutor's  account.     Ih. 

8.  If  a  tutor  invests  the  minor's  reve- 
nues once  a  year,  and  only  when  the  sur- 
plus exceeds  five  hundred  dollars,  he  com- 
plies with  the  law.    lb. 

9.  The  code  expressly  provides  that  the 
expenses  of  a  minor  shall  never  exceed  his 
revenues,  without  the  authori^  of  the  court 


upon  the  advice  of  a  family  meeting.    Hub* 
bell  v.  Hubbell,  524. 

10.  He  who  pleads  minority  must  estab- 
lish the  fact  affirmatively.  Frierson  v.  £r- 
totn,  525. 

11.  Where  a  tutor  neglects  to  give  bond, 
it  is  bis  own  fault,  and  cannot  exempt  him  or 
his  property  from  liability  for  his  administra- 
tion as  tutor.  Gonsotdin  et  al.  v.  Migues  et 
al.  565. 

12.  A  tutor  owes  interest  on  the  balance 
due  to  minors  from  the  day  his  accounts 
were  closed.     C.  C.  353.    lb. 

13.  A  mother  who  is  turix  of  her  children 
does  not  not  owe  interest  on  their  shnres, 
when  the  same  is  less  than  the  value  of  the 
support  and  education  of  the  children. 
2'imberlake  v.  Brand,  715. 


11.  Of  Minors  generally* 

14.  Where  a  mother  of  minor  children 
deals  with  a  person  as  tutrix  in  matters  re- 
lating to  the  estate,  signs  a  receipt  in  her 
own  name  simply  without  adding  as  tutrix, 
it  will  be  presumed  that  she  acted  as  tutris 
in  signing  the  receipt.  Dickason  and  Hus^ 
band^.  Smith,  Administratrix,  196. 

15.  Where  a  family  ineeting  is  held  un- 
der the  act  of  18th  of  March,  1847,  for  the 
emancipation  of  a  minor,  the  tutor  must  be 
cited  before  the  meeting  is  held.  Gerald 
V.  Gerald,  242. 

16.  Where  a  sale  from  a  natural  tutor  to 
a  minor  child  in  payment  of  the  amount  due 
to  the  minor  is  annulled,  the  minor  is  enti- 
tled to  interest  on  the  sum  from  the  time  it 
became  due,  unless  it  is  shown  by  the  ad- 
verse party  that  the  fraits  received  from  the 
property  before  the  sale  was  annulled  were 
equivalent  to  interest.  Succession  of  Des- 
trehan,  483. 

17.  Where  a  family  meeting  convened 
after  the  second  marriage  of  the  mother  of 
minor  children,  recommend  her  as  tutrix, 
it  is  for  the  court  and  not  the  family  meet- 
ing to  prescribe  the  security  to  be  given* 
Webb,  Under-tutor,  v.  IVebb,  595. 

18.  The  mother  should  be  trusted  with 
the  tutorship  of  her  children  if  it  be  pos- 
sible,    lb. 

]  9.  A  woman  who  marries  a  second  time 
without  the  consent  of  a  family  meeting, 
loses  all  right  to  the  natural  tutorahip  of  her 
children.     lb. 

20.  A  sale  under  execution  does  not  af- 
fect a  prior  legal  roortgfige  in  favor  of  a 
minor.     Terrio  v.  Guidry,  598. 

21.  The  prescription  of  five  years  pos- 
session of  a  slave  under  a  just  title,  is  not 
applicable  to  a  case  in  which  a  minor  at- 
tempts to  exercise  upon  the  said  slave  a 
legal  mortgage  in  fiivor  of  said  minor.     lb* 
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92.  The  elORQcipiition  affected  by  the 
marriage  of  a  minor  does  not  qualify  her  to 
receive  the  appoiutment  of  administratrix. 
During  minority  she  cannot  bind  herself  for 
an  amount  exceeding  her  income.  Briscoe 
and  Wife  v.  TarkingUm,  692. 


MORTGAGE. 

1.  Where  it  is  proved  that  the  mortgage 
debts  have  been  paid,  it  is  not  necessary  to 
make  the  mortgagees  parties  to  a  proceed- 
ing for  the  erasure  of  the  mortgages.  An- 
drew Erwini.  Bank  of  Kentucky,  1. 

2.  Where  the  endorser  of  a  promissory 
note  has  possession  of  it,  notwithstanding 
there  may  be  on  it  subsequent  endorse- 
ments, it  is  prima  facie  evidence  that  he  is 
the  true  and  lawful  owner  thereof;  and  if 
the  note  be  secured  to  him  by  mortgage,  he 
may  proceed  on  it  by  executory  process, 
without  accounting  for  the  manner  in  which 
he  re4icquired  possession  of  it.  Sqtder  v. 
Stockton,  120. 

3.  A  party  who  purchasers  certain  lots 
of  ground  from  one  representing  himself  as 
the  agent  of  A.,  and  who  executes  his  notes 
secured  by  mortgage  upon  the  property 
in  payment  therefor,  when  sued  by  A.  on 
the  notes  and  mortgage,  is  estopped  from 
setting  up  the  defence  that  the  agent  was 
not  authorized  to  accept  the  mortgage  for 
A.     lb. 

4.  A  mortgage  given  on  all  the  property 
held  in  common  appertaining  to  the  succes- 
sion of  a  deceased  person,  is  invalid,  for  the 
want  of  a  proper  description  of  the  property 
subjected  to  it.  C.  C.  3273,3274,3275. 
Edwards  v.  Caulk  et  at.  123. 

5.  An  order  of  seizure  and  sale  by  exe- 
cutory process,  cannot  issue  upon  a  mort- 
gage unless  there  be  authentic  evidence  of 
the  acceptance  of  the  mortgage  by  the 
mortgagee,  C.  C.  1794,  1796, 1803.  YaUs 
v.  Phipps,  124. 

6.  W  here  the  act  of  mortgage  describes 
the  land  as  containing  six  hundred  and  forty 
acres,  the  mortgagee  will  not  be  allowed  to 
proceed  to  sell  the  property  under  an  order 
of  seisure  and  advertisement,  describing  the 
land  as  containing  six  hundred  and  forty 
superficial  arpent.   Wrifi^ht  v.  RousseU  126. 

7.  Where  a  bond  in  favor  of  a  bank,  se- 
cured by  mortgage,  was  taken  payable  at 
the  bank,  it  is  not  necessary  that  there 
should  be  authentic  evidence  of  present- 
ment and  demand  of  payment  at  the  bank, 
to  entitle  the  bank  to  executory  process. 
Posey  eiaL  v.  Bank  of  Louisiana,  187. 

8.  Recording  a  twelve  months'  bond  in 
the  mortgHge  office  does  not  create  a  judi- 
cial mortgage.  Perkins  v.  Bank  of  Louisi- 
una,  222. 


9.  A  mortgage  bears  on  the  estate  bit 
not  on  the  gathered  crops,  onless  the  cre- 
ditor has  made  a  seisure  before  the  ciop  ii 
gathered.  C.  C.  457.  Bonagt  if  Co,  v. 
Lane,  225. 

1 0.  The  recordatmn  of  a  decree  reodenng 
a  foreign  judgment  executory  io  tbe  office 
of  recorder  of  mortgages  creetes  a  judieiil 
mortgage.  C.  C.  3289,  3294,  33U,  3330, 
3331.     C.  P.  545.     lb. 

11.  In  a  sale  upon  a  first  mortg^etlie 
purchaser  holds  the  balance  of  the  price 
subject  to  the  subsequent  mortgage.  Scdi 
Sf  Dunbar  v.  Featherston  4r  Amis,  306. 

12.  A  sale  under  a  concurrent  nwrtgise 
does  not  extinguish  the  other  coocaireot 
mortgages.  The  sheriff  has  no  right  to  re- 
ceive the  amount  due  on  them,  but  ooly 
the  pro  rata  share  coming  to  tbe  seisiBg 
creditor,  leaving  the  balance  in  the  hniHli  of 
the  purchaser  subject^  to  the  other  0DDCQ^ 
rent  mortgages.     lb. 

13.  Where  A.  sells  a  plantatwn  to  Bn 
who  assumes  to  pay  certain  debts  duebj 
A.,  and  gives  a  mortgage  upon  the  property 
purchased,  the  mortgage  is  biodiog  npoo 
B.  without  any  acceptance  on  the  piitof 
the  creditors  of  A.,  so  long  as  anotbern'- 
rangement  between  A.  and  B.  be  not  made. 
lb. 

14.  Where  an  order  of  seizure  and  lale 
issued  for  the  payment  in  cash  of  ooeof 
the  installments  past  due,  and  for  tbe  io- 
stallments  to  become  due,  nnd  before  the 
sale  a  second  installment  fell  doe,  for  the 
payment  of  which  a  second  order  of  sei- 
zure and  sale  was  issued  opoD  bothorden 
being  enjoined,  the  court  dissolved  tbe  ■- 
junction,  and  decreed  that  tbe  properly 
should  be  sold  for  cash,  all  the  iDStdimfBts 
having  in  the  meantime  fallea  doe.  IFngw 
V.  Richard,  365. 

15.  The  article  990  C.  P.,  which  wqo"* 
that  property  of  a  succession  which  is  «old 
to  pay  debts  should  bring  its  appraised  n- 
lue,  does  not  apply  to  a  sale  of  property  « 
which  there  is  a  mortgage  for  Citiw 
Bank  stock.  In  such  case,  the  sale,  if  nwj 
fairly,  will  be  maintained  when  adjudicated 
to  the  highest  bidder.  Succestion  o/HsMtr, 
437. 

16.  A  sale  made  under  a  consent  decree 
has  not  the  effect  of  a  judicial  partitioD  ajd 
does  not  affect  the  rights  of  mortgage  credi- 
tors.    LeCarperUUr  v.  LeCarpcniier,  4Jn'. 

17.  Where  the  prayer  of  the  petition 
asks  that  the  property  be  sold  for  cash  to 
pay  one  installment,  and  the  balance  of  the 
price  on  a  credit  to  meet  another  inataDroeat 
not  due  at  the  time,  and  the  hat  ioataB- 
ment  falls  due  before  the  case  is  <J«l*JjJ 
of,  the  court  may  order  the  sale  to  be  niade 
for  cash  altogether.  Geland  v.  Bida»s», 
564. 
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18.  Th«  principle  thnt  there  cud  be  do 
sale  on  Kfi,fa,  unless  the  price  bid  exceeds 
the  amount  of  prior  mortgiiKes,  does  not 
apply  to  judicial  mortgages.  Settxg  ▼. 
MoTftan.  574. 

19.  Our  code  contains  no  express  pro- 
▼isioD  upon  the  prescription  of  legal  mort- 
gages.    Ttnio  ▼.  Guidry,  689. 

20.  Mortgages  must  bo  reinscribed  with- 
in ten  jeai*8,  or  parties  who  have  in  the 
meantime  acquired  ricbts  upon  the  proper- 
ty mortgaged  will  be  protected  against  the 
mortgage;  and  the  pendency  of  an  hypo- 
thecary action  to  subject  the  property  to  the 
mortgiige,  does  not  exempt  the  mortgage 
from  the  necessity  of  reinscription.  AdU 
V.  Antyet  al,  631. 

21.  A  creditor  who  has  a  judicial  mort- 
gage upon  property  cannot  prevent  the  sale 
of  the  property  upon  a  subsequent  judg- 
ment. C.  P.  301,  403,  710.  Nor  can  the 
purchaser  refuse  Xo  pay  the  price  until  the 
prior  genemi  mortgage  is  cancelled,  espe- 
cially when  it  appears  the  judgment  debtor 
has  other  property  sufficient  to  pay  the  debt. 
Young  V.  Municipality  Number  One^  736. 


NEW  ORLEANS. 

1.  An  ordinance  of  the  mumcipality,  pre- 
scribing the  place  for  landing  masts,  spars. 
&c.,  on  the  Canal  Carondelet,  is  not  upon 
its  face  in  conflict  with  the  Constitution,  nor 
illegtil ;  the  power  of  regulating  the  public 
ways,  and  maintaining  order  and  safety 
thereon,  being  in  the  municipality.  Muni- 
cipality Number  One  v.  Kirk,  34*. 

2.  The  ordinance  of  the  Municipality 
Number  Two  of  New  Orleans  of  the  12tli 
of  March,  1839,  authorizing  the  treasurer 
to  employ  collectors  of  taxes,  did  ijot  entitle 
the  treasurer  to  the  commissions  allowed 
for  amounts  collected.  They  belonged  to 
the  persons  employed.  Tkmias  v.  Muni- 
cipality Number  TtPOf  233. 

3.  The  collectors  of  taxes  cannot  claim 
commissions  for  sums  collected  and  paid 
over  to  the  treasurer  by  the  attonieys  for  the 
municipality,  nor  for  sums  paid  directly  by 
tax  payers  to  the  treasurer,     lb, 

4.  Where  the  municipality  had  agreed 
with  a  contractor  to  make  certain  banquettes 
at  a  fixed  price,  one- third  to  be  paid  by  the 
municipality  and  the  other  two-thirds  by 
the  front  proprietors,  and  it  having  been  set- 
tled by  a  suit  tliat  the  front  proprietors 
were  liable  for  only  one-third,  the  munici- 
pality will  be  considered  as  a  warrantor  for 
the  remaining  third  of  the  price,  and  held 
liable  for  that  sum.  ToumUr  v.  Munici- 
pality Number  One^  298. 

5.  The  act  of  3d  of  AprO,  1832,  Ibr  the 
opeotng  of  streets,  authorised  the  expropri* 


intion  of  property  for  that  purpose  under 
certain  circumstances,  but  in  order  to  do  so 
the  power  to  caiTy  out  the  guanmties  and 
requisitions  of  the"  law  must  be  complete  in 
the  cor|)or»tioD  seeking  to  enfore  the  right. 
Municipality  Number  One  v.-  Younfr^  362. 

6.  By  the  act  of  8th  of  March,  1836,  for 
the  division  of  the  city  of  New  Orleans,  the 
centre  of  Esplanade  street  was  made  the 
boundary  between  the  First  and  Third  Mu- 
nicipalities. The  First  Municipality  has 
not  the  right  alone  to  expropriate  private 
property  for  the  opening  of  Esplanade 
street.     lb, 

7.  Where,  under  the  act  of  3d  of  April, 
1832,  for  the  opening  of  streets,  dec,  the 
owner  abandons  a  lot  and  claims  the  aspess- 
ed  value,  and  the  proceedings  are  afk^er- 
wards  homologated,  the  property  belongs  to 
the  corporation,  which  has  a  right  to  take 
possession  of  it,  and  the  former  owner  is  a 
judgment  creditor  for  the  value  assessed. 
Boulat  v.  Municipality  Number  One,  363. 

8.  Where  the  Mayor  of  ihe  city  of  New 
Orleans  drew  a  warrant  upon  the  Munici« 
iwlity  Number  Three,  for  the  quota  of  said 
municipility,  due  upon  interest  coupons 
owed  by  the  Old  Corporation  of  the  Mayor, 
Aldermen  and  Inhabitants  of  the  city  of 
New  Orleans,  and  the  warrant  was  pro- 
tested for  non-payment,  it  was  not  a  nova- 
tion of  the  original  debt,  and  the  Old  Cor- 
poration remained  Uable.  Ooldsckmidt  v. 
Mayor,  Aldermen^  Sfc.,  of  New  Orleans, 
436. 

9.  Where  a  municipality  of  the  city  of 
New  Orleans  commences  proceedings  un- 
der the  act  of  1632,  for  the  opening  of 
streets,  &c.,  and  the  commissioners  warn 
a  proprietor  of  a  lot  against  continuing  im- 
provements which  he  had  begun,  and  he  is 
thereby  delayed  and  damaged  by  the  loss  of 
rents  he  would  have  received  had  he  been 
permitted  to  finish  his  buildings,  the  muni- 
cipality is  responsible  to  him  fur  the  damage 
sustained,  in  case  the  proceedings  for  open- 
ing the  street  be  discontinueil.  McLaughr^ 
lin  V.  Municipality  Number  Thco,  504. 

10.  Where  the  Municipality  Number 
One  contnicts  with  a  paver,  that  he  shaU  b» 
paid  a  portion  of  the  price  by  the  pioprie- 
tors  of  the  prupeity  fronting  on  the  pave- 
ment, and  those  proprietors  refuse  or  ne- 
glect to  make  the  payment,  the  municipa- 
lity is  bound  for  Ihe  amount  stipulated  to  be 
paid  by  the  contract.  Cronan  v.  iVuntct- 
pality  Number  One,  537. 

11.  The  munici|)alities  of  the  city  of  New 
Orleans  have  the  power  of  enacting  ordi- 
nances to  prevent  nuisances,  and  to  provide 
for  the  security  of  public  decency.  Muni' 
eipaliiy  Number  One  v.  Wilson,  747. 

12.  The  ordinance  of  the  Municipality 
Number  One  of  August  6, 1846,  to  prevent 
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5XW  TRIAL. 
See  PiAcncK. 
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Dtlmmart  v.  Kennedy,  749. 

6.  The  reaeoa  for  the  law  reqoiiiag  two 

witDcaem  to  aotarial  acta  waa,  to  create  a 

check  apoa  aoiarMa  ao  m  to  prmaot  their 
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6.  Reciprocal  promises  of  marriage  con- 
■titute  a  legal  contract,  and  the  parly  vio- 
iHtiog  the  contract  is  liable  in  damages.  C 
C.  1928.    lb. 

7.  Where  several  persons  have  signed  an 
obligation  in  tolido^  they  are,  inter  sc,  deb- 
tors each  one  for  his  share.  Upon  the  pay- 
ment of  the  whole  debt  by  one  of  tbein, 
that  one  is  entitled  to  be  subrogated  to  the 
rights  of  the  creditor  against  tbe  others ; 
and  so  far  as  the  creditor  has  impaired  this 
right  of  sabrogation  he  is  barred  from  re- 
cofering.  L^ux  S(  Co.  ▼«  Rucktr  tt  aL 
600.     . 

8.  The  time  for  completing  commercial 
contracts  is  not  limirad  to  banliing  hours. 
A  party  has  the  whole  business  day  to  deli- 
Ter  or  to  pay.  Price  ^  Frost  ▼.  Thicker ^ 
514. 

9.  Where  obligatbns  are  made  payable 
in  Amsterdam  in  guilderst  and  the  obligor 
fails  to  meet  those  obligations,  the  holder, 
who  is  compelled  to  exercise  his  raoourse 
upon  the  ebligor  in  this  State,  is  entitled  to 
recover  the  value  of  guilders  in  our  money* 
Albert  9t  QuerHer  v.  Citizens'  Bank  of 
PiewOrieans,  720. 


OFFENCES  &  QUASI-OFFENCES. 
See  Damages,  Ex  Delicto. 

OPPOSITION  OF  THIRD  PERSONS. 
Hee  Peactics. 

PARAPHERNAL  PROPERTY. 
See  HusEAffE  and  Wife. 


PARENT  AND  CHILD. 

1.  Evidence  of  the  acknowledgment  of 
the  mother  is  admissible  to  establish  the  fili- 
ation of  the  child ;  and  the  dediurations  of 
the  mother,  in  relation  to  the  maternity  of 
the  child,  made  at  a  time  not  suspicious, 
are  admissible  in  evidence  to  prove  the  fili- 
ation of  the  child.  C.  C.  214.  C Biennis 
V.  Corri,  101. 

2.  Suits  of  children  against  parents  are 
BOt  to  be  encouraged,  unless  to  redress  clear 
and  palpable  injustice.  There  are  services 
which  parents  render  to  their  children,  and 
which  it  is  presumed  they  perform,  until 
tho  contrary  appears,  that  money  cannot 
repay.  Filial  duty  should  restrain  the  child 
from  exposing  the  fiiulu  of  its  parents,  or 
wonyiog  them  with  litigatioiit  luileas  com- 


•  

polled  by  extreme  necessity.    Bird^  Wife 
of  Lacockf  V.  Black  el  aL  189. 

3.  The  fiitherof  a  natural  child  acknow- 
ledged by  him,  is  liable  for  alimony  for  tho 
support  of  the  child  at  the  suit  of  the 
mother.  C.  C.  227.  Gihney  v.  Fitzsim- 
monsj  250. 

4.  It  is  not  necessary  that  the  time  during 
which  alimony  should  be  paid  for  the  sup- 
port of  E  natural  child  should  be  stated  in 
the  judgment  allowing  the  alimony.  The 
time  is  fixed  by  law.    C.  C.  260.    lb. 


PARTITION. 

1.  The  proceedings  to  eflfect  a  partition 
are  not  evidence  against  a  married  woman 
who  was  absent,  and  not  a  party  to  those 
proceedings.     Fuselier  v.  Fuselier,  132. 

2.  Partitions  between  minors  to  be  valid 
must  be  made  in  conformity  to  the  order  of 
court,  and  in  the  manner  advised  by  the 
family  meeting.    Succession  of  Story^  208. 

3.  The  heir  who  purchases  property  at 
a  succession  sale,  has  a  right  to  keep  it  as 
a  portion  of  the  share  coming  to  that  heir ; 
and  it  is  legal  in  effecting  a  subsequent  par- 
tition, to  form  a  lot  for  that  heir  in  which 
the  indebtedness  is  included.  C.  C.  1265.  76. 

4.  In  effecting  partitions  the  law  forbids 
die  cantling  of  tenements,  where  it  can  be 
avoided.    C.  C.  1287.    lb. 

5.  There  is  no  exception  to  the  rule, 
tliat  in  effecting  a  partition  where  there  are 
more  than  one  minor  interested,  and  all 
repreeeoted  by  the  same  tutor,  a  special 
tutor  RHist  be  appomted  for  each  minor. 
C.  C.  1291.    lb. 

6.  A  judge  in  ordering  a  partition,  before 
referring  the  parties  to  a  notary,  should  re- 
gulate it  in  the  manner  which  shall  appear 
to  him  most  convenient  and  most  advanta- 
geous to  the  interests  of  the  co-heirs.  C. 
C.  1259.     lb. 

7.  The  rale  to  be  deduced,  from  the 
conflicting  articles  of  the  code  for  conduct- 
ing partitions,  is,  that  the  k>ts  should  be 
drawn,  so  far  as  it  is  practicable,  without 
depriving  any  of  the  heirs  of  their  legal 
rights,  or  affecting  injuriously  the  value  of 
the  property.    Succession  of  Story,  209. 

S.  la  all  judicial  partitions,  the  fact  that 
tbe  property  cannot  be  divided  in  kind,  must 
be  made  to  appear  by  a  report  of  experts. 
But  a  ssle  made  under  a  consent  decree 
has  not  the  effect  of  a  judicial  partition,  and 
does  not  affect  the  rights  of  mortgage  cre- 
ditors. Le  Carpentier  v.  Le  Carpentier,  497. 

9.  Where  lands  have  been  held  in  com- 
mon, the  action  for  partition  is  barred  onlv 
by  thirty  years  prescription.  Dapis  et  oL 
V.  WUeoxen,  583. 
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PARTNERSHIP.— POLICE  JURY. 


PARTNERSHIP. 

1.  A  partnership  niiij  be  ibrmf^d,  which 
will  be  VII lid  between  the  parties  inter  m, 
where  one  of  the  partners  is  exempted  from 
losses,  provided  the  exemption  be  baaed 
U|K)n  a  fair  and  just  equivalent  given  to 
the  associates  by  the  pnitner  in  whose 
favor  the  exemption  is  stipulnted.  Consoli- 
dated Bank^,  State  of  Louisiana,  44. 

U.  A  dormant  partner  may  retire  from  a 
firm,  and  not  be  liable  for  sulraequent  con- 
tracts ot  his  former  partners,  without  giving 
notice  of  his  withdrawal ;  provided  that  the 
persons  affected  by  his  withdrawal  were 
without  knowledge  of  his  having  been  once 
io  the  partnership.  Edwards  v.  McFall 
et  al.  167. 

3.  Where  business  is  transacted  by  A. 
and  B.,  under  the  firm  of  A.  6c  Co.,  B. 
cannot  be  considered  as  a  dormant  partner; 
and  if  he  retires  from  the  firm  is  bound  to 
give  notice  of  his  retiring,  or  he  will  remain 
liable  for  the  contracts  subsequently  made 
in  the  name  of  the  firm,  lb, 

4.  A  deception  practised  by  one  partner 
upon  another  has  nothing  to  do  with  their 
obligations  to  third  persons  who  are  not 
privy  to  it.  SeaweUr.  Payne  Sf  Harrison, 
255. 

5.  A  mortgage  given  by  one  partner  upon 
the  partnership  property  under  a  power  of 
attorney,  which  was  ample,  is  valid,     lb. 

6.  Where  one  joint  owner  of  a  plantation 
agrees  with  the  other  to  receive  a  fixed 
compensation  per  annum  for  his  interest  in 
the  plantation,  such  an  agreement  does  not 
constitute  a  partnership.  It  is  merely  a 
lease  of  the  joint  interest.  MclLraine  ^ 
Hayden  v.  Arnold,  Executor,  302. 

7.  The  rule  that  one  paitner  cannot, 
without  an  express  authorization,  alienate 
the  real  property  of  the  firm,  does  not  ap- 
ply where  the  paitner  who  has  signed  the 
act  of  alienation,  or  his  heirs,  seek  to  reco- 
ver it  back.  Lee  et  al.  v.  Ferguson  et  al. 
532. 

8.  The  receiving,  by  a  partner,  of  a  part 
or  the  whole  of  the  proceeds  of  property 
alienated  without  authority  by  another  co- 
partner, is  a  ratification  of  the  sale.     1 6. 

9.  Where  a  mother  and  son  verbally 
contract  a  partnei-ship  for  planting,  and  they 
live  toisether  a  long  time  until  the  death  of 
the  mother,  it  will  not  be  presumed  that 
they  kept  regular  books  of  account,  nor 
will  the  son  or  his  heii-s  be  held  liable  for 
not  having  done  so.  Tfieall  v.  Lacy,  Tu- 
tor. 548. 

10.  Where  a  single  individual  carries  on 
business  in  the  style  of  a  coromerciiil  firm 
using  afrer  his  name  the  words  **'&  Com- 
pany,'* and  brin«;s  suit  upon  an  obligation 
made  payable  to  himself  and  company,  he 


must  allege  and  prove  that  he  alone  is  inter- 
ested in  the  business,  or  be  will  be  non- 
suited. Fetfruson,  Admtnittratrix  v.  King, 
Curator,  642. 

11.  As  a  general  mie,  the  right  of  a 
partner  to  bind  the  firm  by  new  contniets 
ceases  with  the  dissolution  of  the  pHitoer- 
ship ;  but  where  a  liquidating  pnitopT  has 
borrowed  money  to  pay  the  debts  of  ibe 
firm,  die  partnership  is  liable  so  fiiras  the 
evidence  shows  the  money  was  used  for 
the  benefit  of  the  finn.  Prudhomme  etd. 
v.  Utnry  if  Laurans,  700. 


PATENT. 
See  Lauds. 

PAYMENT,  AND  IMPUTATION  OF. 

1.  In  the  absence  of  any  proof  of  n 
agreement  as  to  the  manner  of  imputation, 
a  payment  must  be  imputed  to  the  debt 
which  the  debtor  has  the  greatest  interect 
in  discharging  at  the  time.  C.  C.  2161, 
21 62.  Dunlopf  Moncure  if  Co.  v.  TarlMg- 
ton,  569. 

2.  Payments  are  to  be  imputed  to  the 
debta  which  the  debtor  had  tbe  greatest  in- 
terest in  discharging,  and  to  those  which 
bear  interest  in  preference  to  those  which 
do  not.  Executors  of  Complon  v.  Compts^ 
615. 

PEDLARS  AND  HAWKEBS. 
See  Tax. 

PETITORY  ACTION, 
See  Practice. 

PLEADING. 
See  Practice. 

POLICE  JURY. 

1.  Where  an  ordinance  of  a  police  joiy» 
imposing  a  certain  tax  for  the  cooslmclioB 
of  levees,  is  preceded  by  a  preamblMin 
which  the  police  jury  assert  the  unliDiiW 
right  of  imposing  such  taxes,  hns  beeo  ap- 
proved by  the'Legielature.  and  tbe  tax  de- 
clared legal,  this  action  of  the  Legisfefure 
does  not  prevent  the  police  jury  (mm  leaf- 
ing such  otJier  taxes  as  m»iy  be  deeinad 
necessary  for  the  above  purpose.  GiUet' 
pie  T.  Police  Jury  of  Concordia,  403. 
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2.  Where  the  necessity  of  a  specinl  tax 
for  the  construction  of  levees  is  slle^eJ  to 
have  been  produced  by  the  mHl-ad ministra- 
tion of  the  police  jury :  This  is  a  question 
of  administnitioo  of  which  the  courts  can- 
not take  cognizance.    1  b. 


POSSESSORY  ACTION, 


See  Practice. 


PRACTICE. 
I.  Pleadings. 

1.  A  prayer  for  geneml  relief  does  not 
authorize  the  annulment  of  fraudulent  sales, 
which  are  not  specinlly  attacked  in  the 
pleadings.  Andrew  Enoin  t.  Bank  of 
Kentucky^  1. 

2.  Pnities  who  join  injudicial  proceedings 
are  held  bound  by  their  joint  pleadings;  and 
where  the  power  given  is  joint,  as  in  the 
case  of  joint  executors,  it  is  indispensable 
that  they  should  agree  in  the  mode  of  con- 
ducting the  litigntion,  and  they  can  never 
be  permitted  to  file  separate  pleas,  which 
place  them  in  a  hostile  attitude  to  each 
other.     Successi<m  of  HUligshergn  118. 

3.  Where  the  capacity  of  an  administra- 
tor is  not  put  specially  at  issue  by  the  plead- 
ings, he  is  not  bound  to  prove  it.     Heirs  of 
Quiilotte  V.  City  of  Lafayette,  382. 

4.  The  object  of  pleading  is  notice  to  the 
opposite  pnity;  and  when  the  defendant  is 
apprized  by  the  proceedings  and  evidence, 
that  the  plaintiff  relies  upon  prescription  to 
establish  his  right  to  a  slave,  which  he  al- 
leges had  been  feloniously  taken  from  him, 
the  defendant  cannot  object  that  the  plea  of 
prescription  has  not  been  specially  pleaded. 
Frierson  v.  Irwin,  531. 

5.  Amendments  to  pleadings  should  be 
permitted  where  they  cause  no  injury  to 
the  opposite  party,  and  tend  to  prevent  a 
multiplicity  of  suits.  JeJJcs  v.'  Smith  ei  al. 
674. 


n.    Possessory  and  Petitory  Action, 

6.  In  a  possessory  action,  it  is  incumbent 
01k  the  plaintiff  to  prove  his  possession  of 
the  premises  at  the  time  of  the  disturbance, 
and  within  one  year  from  the  day  on  which 
his  petition  was  filed.  Besse  v.  Aycock  ei 
al.  134. 

7.  The  plaintiff  in  a  possessory  action 
may  recover  the  value  of  the  hire  of  the 
slaves  during  the  pendency  of  the  suit. 
SearSi  Administratrix^  v.  Wilson  tt  al.  -689. 


III.    Of  Practice  generally. 

8.  It  is  a  settled  rule  of  practice,  that  no 
answer  is  necessary  to  ordmiir}'  demands 
in  re-convention.  Andrew  Eruna  v.  Bank 
of  Kentucky  J  1. 

9.  On  a  re-conventional  demond,  based 
on  the  amendment  to  ait.  375,  C.  P.,  the 
going  to  trial  on  the  merits  of  the  demand, 
without  urging  the  objection  that  no  answer 
had  been  tiled,  or  judgment  by  default  ta- 
ken, is  a  waiver  of  the  objection,  lb, 

10.  If  courts  are  authorized  in  certain 
cases  to  relieve  municipal  corpoi'ations  from 
the  bad  pleading  or  ill  advised  admissions 
of  their  counsel,  the  necessity  for  such 
interference  must  be  apparent.  Litaudais 
et  al.  V.  Municipality  dumber  Two^  8. 

11.  A  piu'ty  will  not  be  permitted  to  deny 
what  he  has  solemnly  acknowledged  in  a 
judicial  proceeding,  nor  to  shift  his  |>ositioa 
at  will  to  a  contradictory  one  in  relation  to 
the  subject  matter  of  litigation  in  order  to 
frustrate  and  defeat  the  action  of  the  law 
upon  it.  Oridley  and  Wkitehead  v.  Con- 
nor,  4  Ann.  416,  and  Freeman  v.  Savage,  2 
Ann.  269 — affirmed.  Denton  v.  Erwin,  18. 

12.  A  bill  of  exceptions  should  be  pre- 
sented at  the  trial,  or  the  point  should  be 
then  expressly  reserved  and  noted,  and  af- 
ter tlie  trial  embodied  in  a  bill  of  exceptionst 
without  unnecessary  delay,  while  the  facta 
are  fresh  in  the  memory  of  both  the  judge 
and  counsel.  '  A  bill  of  exceptions  to  a  pro- 
ceeding'during  a  trial  which  took  place  the 
27th  of  June,  but  which  was  not  presented 
until  the  28th  of  July  following,  cannot  be 
considered.     State  v.  Romero,  24. 

13.  Where  after  judgment  by  default, 
the  defendant  comes  in  and  moves  t-o  set  it 
aside  upon  filing  what  he  styles  a  peremp- 
tory exception,  he  will  not  be  allowed  after* 
wards  to  contend  that  his  exception  was 
merely  a  dilatory  exception,  and  that  the 
case  was  not  at  issue  upon  the  merits. 
The  plaintifir  may  fix  the  cause  tor  trial,  and 
the  judgment  obtained  is  final  upon  the 
merits.    Citizens^  Bank  v.  Beard  et  al.  41.' 

14.  Where  the  endorser  of  a  promissory 
note  has  possession  of  it,  notwithstanding 
there  may  be  on  it  subsequent  endorse- 
ments, it  \%  prima  facie  evidence  that  he  is 
the  true  and  lawhil  owner  thereof;  and  if  the 
note  be  secured  to  him  by  mortgage  he  may 
proceed  on  it  by  executory  process,  without 
accounting  for  the  manner  in  which  he  re- 
acquired possession  of  it.  Squier  v.  Stock' 
ton,  120. 

15.  A  party  who  purchases  certain  lots 
of  ground  from  one  representing  himself 
as  the  agent  of  A.,  and  who  executes  his 
notes  secured  by  mortgage  upon  the  pro- 
perty in  payment  therefor,  when  sued  by 
A.  on  the  notes  and  mortgage,  is  estopped 
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from  tettiog  up  the  defenee  tlmt  the  agent 
waa  not  authorised  to  accept  the  mortgage 
for  A.    lb. 

16.  Where  the  report  and  proch  verbal 
of  a  aurreyor  have  been  admitted  in  evi- 
dence in  the  lower  court  without  objection, 
and  the  aunreyor  waa  awom  and  gave  evi- 
dence in  the  caae,  and  the  partiea  were 
preaent  at  the  aurvey,  it  ia  too  late  to  object 
to  the  evidence  in  the  Supreme  Court, 
upon  the  ground  that  the  aunreyor  had  not 
been  duly  appointed  and  awom  under 
article  837,  C.  C.  Tucker,  ExeaUar,  v. 
Lefebre  et  oZ.  122. 

17.  Where  the  proceedinga  are  in  rem, 
the  property  to  be  aeised  and  aold  muat  be 
deaignated  by  aoroe  definitive  deacription ; 
otherwiae  there  can  be  uo  seizure  eflfected. 
Edwards  V.  Caulk  etaL  123. 

18.  An  order  of  seizure  and  sale  by 
executory  proceaa,  cannot  issue  upon  a 
mortgage  unleas  there  be  authentic  evi- 
dence of  the  acceptance  of  the  mortgage  by 
the  mortgagee.  C.  C.  1794,  1796,  1803. 
YaU$  V.  PkippB^  124. 

19.  Where  in  a  succeaaion  sale  the  pro- 
perty ia  deacribed  aa  containing  three  lota 
of  four  arpeota  front  each,  and  a  remaining 
lot ;  all  of  which  are  aold,  and  it  turna  out 
upon  examination  that  there  are  but  two 
ibur  arpent  lota,  the  court  cannot  paas  upon 
the  rights  of  the  purchaser  of  the  third  lot, 
and  the  purchaaer  of  the  remainder,  with- 
out all  the  purchasers  are  parties  to  the 
•uit.    Sigler  v.  Oauthier  et  aL  138. 

20.  The  service  of  citati4)n  upon  a  free 
white  person,  above  the  age  of  fourteen, 
living  and  residing  at  the  domicil  of  the  de- 
fendant, she  being  absent,  is  not  sufficient. 
The  return  must  show  that  the  aervice  waa 
made  at  the  domicil.  C.  P.  201.  LantxU' 
ter  V.  Carriel,  147. 


21.  Where  the  phuntiif  reaidea  in  a  dif- 
ferent  pariah  from  the  one  in  which  he  sues 
the  defendant,  the  latter  may,  under  the 
act  of  1839  amending  art.  375  C.  P.,  recon- 
vene againat  the  plaintiff  fur  any  cauae  of 
action.    Hamilton  v.  Hurst  et  al.  150. 

22.  In  an  ex  parte  proceeding  wherein  a 
judgment  by  default  ia  sought  to  be  con- 
firmed, a  deciaion  of  the  court  in  the  first 
inatance,  rejecting  the  evidence  because  the 
interrogatories  were  not  properly  served 
upon  the  defendant,  will  be  sustained. 
Medley  v.  Wetzlar,  217. 

23.  Id  a  suit  brought  by  attachment  the 
defendant  cannot  reconvene  and  claim  dam- 
agea  for  the  wrongful  issuance  of  the  attach- 
ment, unless  the  plHintifl^  resided  in  a  diflfer- 
ent  parish  from  that  in  which  the  suit  is 
brought.     Davis  v.  Binion,  248. 

24.  Where  the  petition  does  not  show 
an  interest  in  the  plaintiff  which  he  ia  pro- 


secuting, the  suit  will  be  ^amissed.  5e/?- 
hers.  Administrator,  v.  LemaUre  H  aL  263. 

25.  Vague  and  general  ailegatioQB  its 
insufficient  to  maintain  a  suit.    /b. 

26.  Where  the  defendant  pleads  hit  do- 
micil in  another  parish,  and  the  piea  ii 
sustained,  the  plaintiflT  cannot,  after  appeal- 
ing the  caae,  have  the  appeal  dismiaaed  at 
the  defendant*8  costs,  because  the  defen- 
dant has  subsequently  voluntarily  anawered 
to  the  merits  in  the  case.  Seawdl  v.  Ken 
4*  Johnson,  271. 

27.  It  is  not  necessary  to  traverse  the 
return  to  a  mandamus  before  gpioe  to  trial 
on  the  merits.     Borgstede  v.  Gark,  291. 

28.  In  an  action  on  a  promisaory  note, 
evidence  will  not  be  received  in  aapport  of 
a  plea  in  reconvention  not  neceasarily  con- 
nected with  the  original  demand,  or  in 
support  of  a  plea  in  compensatioD  where  the 
sum  is  not  alleged  to  have  been  liquidated. 
Ptv.  Vidal,  303. 

29.  In  proceedinga  in  rem  peraonal  aer- 
vice upon  the  owner  of  the  thing  aeixad 
diapenaea  with  the  uaual  publicationB.  Hen- 
ning  V.  Steamer  St.  Helena  Sf  Owners^  349. 

30.  Where  public  officers  have  publiahed, 
as  their  own,  writings  in  which  interlioet- 
tions  occur,  entire  confidence  is  to  ba 
placed  in  such  writinga,  until  tliey  are  for- 
mally attacked  supported  by  a  proof  of 
malfeaaance.  State  v.  Floret, 

31.  Where  a  party  bonded  properly 
which  had  been  provisionally  aeised  fiir 
rent,  he  is  responsible  on  his  bond  only  ibr 
the  amount  claimed  in  the  suit  at  the  time 
the  bond  was  given,  although  subaeqoeDtif 
the  plaintiff  filed  a  supplemental  petitios 
claiming  a  larger  amount.  DcEgsssf. 
Jackson^  430. 

32.  Where  the  defendant,  after  beo^ 
arreated  for  debt,  has  given  bail  and  ibawidB 
from  the  States  before  the  senice  of  the 
petition  and  citation,  the  plaintiff  may  pro- 
ceed with  the  suit  by  haviog  a  carator  si 
hoe  appointed,  upon  whom  service  of  peti- 
tion and  citation  can  be  made.  Lmt^^ 
V.  Crooks,  486. 

33.  Where  a  general  rule  of  practioa 
has  been  established  by  the  Code  of  Fnc- 
tice,  it  applies  to  cases  which  mayariae 
under  statutes  enacted  subsequent  to  that 
code,  unless  the  statute  repeals  the  rale 
prescribed.  State  v.  Judge  of  Second  JDu- 
trict  Court,  518. 

34.  Where  the  opposite  party  ia  wA 
taken  by  surprise,  a  correction  in  the  plead- 
ings of  the  date  of  a  note  annexed,  orio  the 
name  of  a  party,  or  the  errors  of  an  attor- 
ney, may  be  con*ected  on  the  trial.  Smith 
V.  Nash,  575. 

35.  A  party  cannot  get  a  new  trial  upon 
the  ground  of  newly  discovered  evidence 
which  would  prove  a  foct  not  ilbgadby 
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him  in  his  pleadings,  and  of  which  he  must 
have  been  aware  before  the  trial.  Long  r. 
Rohimon  tt  at.  627. 

36.  Where  the  prayer  does  not  ask  for 
the  amount  claimed  to  be  dae  in  the  peti- 
tion, the  court  may,  under  the  prayer  for 
general  relief,  give  judgment  for  the  sum 
really  due.  Police  Jury  of  Bo»sier  ▼.  Cor- 
poration of  SkrevtporU  661. 

37.  Where  the  records  of  a  court  have 
been  destroyed  by  fire,  a  rule  against  the 
clerk  of  the  court  to  show  cause  why  the 
case  should  not  be  placed  on  the  docket  to 
be  proceeded  with,  is  not  the  proper  reme- 
dy. The  proceedings  should  be  taken  con- 
tradictorily with  the  opposing  party  to  the 
suit.     Synder  t.  Copts^  666. 

38.  Where  a  person  who  is  a  joint  obli- 
gor removes  from  the  State,  he  may  be 
sued  with  his  coObligor  by  the  appointment 
of  a  curator  ad  hoc  to  represent  him.  Jtlkt 
▼.  Smith  et  aL  674. 

39.  In  executory  proceedings  notice  of 
the  seizure  must  be  served  upon  the  debt- 
or. C.  P.  664,  735,  745.  Andrews  v.  Cily 
Bank  of  New  Orleans^  737. 

40.  Where  the  funds  arising  from  a  sale 
by  the  sheriff  of  a  steamboat  are  to  be  dis- 
tributed, a  party  who  has  not  an  interest  in 
the  fund  arising  from  an  attachment,  or  a 


scription,  and  there  is  no  evidence  justifying 
the  presumption  of  the  relinquishment  right 
acquired  to  plead  prescription,  that  plea 
must  prevail.     Blossman  v.  Mather,  335. 

8.  If  a  debtor  abandons  his  residence  for 
the  purpose  of  avoiding  the  pursuit  of  his 
creditors,  prescription  does  not  run  in  his 
favor,    lb. 

9.  The  occasional  cutting  of  wood  on 
uncultivated  land  does  not  constitute  such 
a  possession  as  can  be  the  basis  of  the  pre- 
scription of  thirty  years.  Gardner  v.  Leger^ 
594. 

10.  The  rule  which  suspends  prescrip- 
tions during  minority,  is  exclusively  for 
the  benefit  of  minors,  and  does  not  prevent 
them  from  pleading  prescription  against 
persons  of  age.    Linton  v.  Harman,  603. 

11.  The  only  6ebts  for  which  the  pre- 
scription which  has  commenced  to  run  10 
suspended  by  the  death  of  the  debtor,  are 
those  due  to  the  beneficiary  heirs.    lb. 

12.  The  actions  of  attorneys  at  law  for 
their  fees  is  prescribed  by  three  years.    lb* 

13.  The  prescription  which  bars  actions  of 
damages  against  sheriffs  for  making  wrong- 
ful seizure  is  two  years.  Brice  t.  JoneSf 
635. 

14.  The  prescription  of  one  year  pro- 
vided for  by  art.  3499,  C.  (^.,  applies  only 


privilege,  or  a  judgment,  has  no  right  to  to  the  wages  of  workmen,  laborers  and  ser- 


interfere  in  the  distribution.    Tiner  Sf  Can- 
nery V.  Steamer  Bride  Sf  Otm^rs,  756. 

.     PRESCRIPTION. 

1.  A  defendant  will  not  be  aOowed  the 
benefit  of  the  presumption  of  a  dedication 
of  property  to  public  use,  from  long  posses- 
sion and  the  perfection  of  the  title  by  pre- 
scription, when  such  pretensions  are  incon- 
sistent with  the  answer  filed,  and  in  direct 
violation  of  the  admissions  of  that  party  in 
the  record.  LivaudaU  et  aL  v.  Munici- 
pality Number  Two^  8. 

2.  A  judgment  rendered  in  1825  is  not 
barred  by  prescription  in  1 848.  Heirs  of 
Davenport  v.  Labauve  4r  Landry ^  140. 

3.  The  prescription  of  five  years,  under 
C.  C.  3505,  does  not  apply  to  notes  not  ne- 
gotiable.   Lancaster  v.  CarrieU  147. 

4.  Suit  against  one  endorser  does  not  in- 
terrupt prescription  with  regard  to  other 
parties  to  the  note.  Christine  v.  Chaney, 
219. 

5.  The  prescription  of  one  year  does  jjfot 
apply  to  an  action  of  nullity  of  judgment 
founded  upon  the  want  of  citation.  C.  P. 
612,  613.    lb. 

6.  Promissory  notes  are  barred  by  five 
years  prescription.  C.  C.  3505.  Courmes 
V.  Cavelier,  276. 

7.  Where  a  debt  has  been  due  for  the 
lapse  of  time  necessary  to  bar  it  by  pre- 


vants  who  are  employed  by  the  day  or  by 
the  month,  and  not  to  claims  for  the  value 
of  the  work  done  by  the  job,  and  for  ma- 
terials furnished  for  the  work.  Oallaspy 
V.  Livingston,  Administrator,  671. 


PRIVILEGE. 

1.  No  sheriflT  or  United  States  marshal 
has  the  right,  on  an  execution  in  favor  of  a 
third  person,  of  taking  away  property  on 
which  the  landlord  has  a  privilege  for  rent, 
and  selling  the  same,  pending  an  injunction 
taken  out  by  the  landlord,  without  paying 
the  rent  for  which  the  privilege  exists. 
Robb  V.  Wagner,  111. 

2.  Where  property  on  which  a  landk>rd 
has  a  privilege  for  rent,  has  been  seized  on 
execution,  at  the  suit  of  a  third  person,  the 
landlord  has  two  remedies,  either  by  way 
of  third  opposition,  or  by  injunction.    lb. 

3.  When  the  United  States  marshal  has 
seized  property,  upon  which  a  landlord  has 
a  privilege  for  rent,  in  a  suit  by  a  third  per- 
son, and  the  United  States  Court  has  no 
jurisdiction  of  a  third  opposition  of  the  case, 
on  account  of  the  citizenship  of  the  parties, 
the  landlord  may  proceed  against  the  mar- 
shal in  the  State  courts.    lb. 

4.  Where  a  party  claims  a  privilege  for 
materials  furnished  which  exceeds  five 
hundred  dollars  in  amount,  to  maintain  hit 
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privilAge  be  roust  show  that  his  clnim  was 
duly  recorded.  C.  C.  3239.  State  v.  Mexi- 
can Gulf  Railroad  Company^  333. 

5.  Tbe  irendor*8  privilege  is  lost  bj  tbe 
propeity  passiog  out  of  the  poesesaioa  of 
the  vendee.  C.  C.  3194.  Lee  and  Ritchie 
▼.  Galbraitk  et  aL  343. 

6.  A  privilege  follows  the  object  to  which 
it  is  atfHcbed,  and  the  creditor  may  lay  hold 
of  that  object  by  the  proper  writ  of  seizure, 
in  whatever  p«irt  of  the  State  it  may  be 
fouod,  whether  at  the  owner's  domicil  or 
not.  Henning  v.  Steamer  St,  Helena  and 
Oumen*  349. 

7.  Where  the  defendant  purchased  a 
plantation  at  sheriff's  sale,  and  suffered  the 
original  owner  to  remain  on  it  and  cultivate 
it  for  his  own  benefit,  from  motives  of  friend- 
abip,  he  will  not  be  liable  for  a  lot  of  mules 
purchased  by  the  tenant  .to  cultivate  the 
plantation,  the  latter  having  made  the  pur- 
chase not  as  agent  but  on  his  own  credit. 
Rankin  v.  Stewart^  357. 

8.  Under  the  prayer  for  general  relief  a 
judgment  may  be  rendered  allowing  a  pri- 
vilege upon  property  which  was  claimed  by 
the  plaintiff  as  owner,  if  evidence  to  estab- 
lish the  privilege  has  been  introduced  with- 
out objection.   Richardton  v.  IVeiner  Sf  Co. 

ti  ai*  646. 

9.  A  party  has  do  privilege  upon  a  steam- 
boat for  the  premium  of  insurance,  where 
the  policy  shows  the  premium  has  been 
paid.  Tiner  and  Connery  v.  Steamer  Bride 
and  Owners^  756. 

PROCURATION. 
See  Maitdate. 

PROMISSORY  NOTES. 
See  Bills  of  Exchajvoe. 


PUBLIC  THINGS. 

1.  Places  of  public  worship  as  well  as 
places  of  public  amusement  are,  in  this 
State,  invariably  private  property;  and  no 
dedication  to  the  public  can  be  predicated 
upon  the  designation  of  such  places  in  the 
plans  of  division  of  towns.  Licaudais  v. 
Municipality  Number  Two,  16  L.  R.  609, 
affirmed.  Jbivaudaii  et  at*  v.  Municipality 
Number  Ttw,  8. 

2.  Our  laws  secure  to  the  public  the  use 
of  the  banks  of  navigable  rivers;  and  within 
the  limits  of  incorporated  towns,  the  muni- 
cipal goveniments  are  authorized  to  regulate 
that  use,  and  to  cause  obstructions  to  be  re- 
moved ;  but  they  have  no  right  to  convert 
the  batture  formed  in  front  of  the  property 
of  individuals  to  private  pur))oses,  such  as 
wood  yards,  saw  mills,  and  the  like.     Gar- 


rdlton  Railroad  Company  v.  Ww&rof  et 
aL  36. 

PUBLIC  WAYS. 
See  Levees,  Roads,  && 

RECONVENTION. 
See  Practice,  Pleadixo. 


RECORDER   AND    REGISTER   OF 
MORTGAGES  &  CONVEYANCES. 

1.  The  articles  3352,  3353,  3354,  requir- 
ing separate  books  to  be  kept  by  tbe  recorder 
of  mortgages,  are  directory  ooly.  Robtti- 
son,  Tnistee,  v.  Brown,  154. 

2.  Where  there  are  no  other  books  kept 
by  the  recorders  of  mortgR^es  in  tbe  eova- 
try  than  a  registry  of  cooveyances,  iu  which 
all  mortgages  are  recorded,  this  recordatioii 
is  sufficient.  B  ut  if  there  be  a  separele  re- 
gistry of  mortgages,  all  mortgages  most  bs 
recorded  in  that  book.     lb. 

3.  The  object  of  registmtion  is  pnblic  do- 
tice,  witli  reasonable  certainty  of  the  fob- 
stantial  particulars  of  the  mortgs^e;  tsd 
when  this  is  done  the  purposes  of  th«  lav 
are  satisfied.  It  is  not  required  that  the 
judgment  or  mortgage  should  be  recorded 
at  full  length  in  the  mortgage  office.  Bo- 
naffe  &r  Co.  v.  Lane,  225. 

4.  The  registry  laws  do  not  reqoire  the 
recording  of  titles  by  descent.  Heirs  tf 
QuiilotU  V.  City  ofLafayetU,  3«2. 

6.  Judicihl  proceedings  cany  wi^h  the* 
notice,  and  an  assignment  made  io  oooit to 
the  syndic  has  the  same  effect  ti  if  record- 
ed in  the  pai'ish  where  the  landisMfuated; 
there  being  no  law  requiring  such  »88ipj- 
ments  to  be  recorded.  Heirs  of  BaMm 
V.  Curry,  411. 

6.  A  title  derived  from  a  judgment  of 
court  is  not  required  to  be  registered  onder 
the  act  of  20th  March,  1827,  creHtioj:  the 
ofYice  of  register  of  conveyancea  f«»T  ^ew 
Orleans.     Pedesclaux  v.  Diennit,  507. 

7.  A  claim  to  land  founded  upon  ■  jndi- 
cial  sale  duly  recorded,  will  defeat  a  daim 
founded  upon  a  prior  judicinl  eale  which 
was  not  recorded.     Cotton  v.  Stacker,  677. 


REDHIBITION. 
See  Sale. 

REMISSION  OF  DEBT. 

The  acceptance  of  a  release  of  a  debt  if 
by  law  presumed.  Lee  et  al.  v.  Ferguson 
et  al.  532. 
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ROADS. 
See  LsvEEs  ajxd  Koam. 

SALE. 

1.  Form  and  Validity  of  the  CorUract. 

1.  An  agreemoDt  with  A.  that  he  might 
have  a  fourth  interest  in  a  stranded  vessel 
which  B.  had  purchased,  and  which  had  to 
be  gotten  off,  did  not  vest  in  A.  an  interest 
which  he  could  transfer  to  a  third  person 
without  the  consent  of  B.  It  was  an  agree- 
ment to  take  in  A.  as  a  partner,  and  gave 
no  right  to  impose  an  unknown  partner  on 
B.     Peter  B,  Taylor  v.  Henry  Penny,  7. 

2.  A  contract  of  sale  in  which  there  is  a 
stipulation,  that  the  vendor  may  redeem  the 
property  by  returning  the  price  within  a 
certain  time,  where  the  vendor  remains  in 
possession  of  the  property  and  the  price  is 
inadequate,  will  be  regarded  not  as  a  sale 
with  the  equity  of  redemption,  but  merely 
as  a  security  for  the  return  of  the  money 
paid  to  the  vendee,  unless  sufficient  evi- 
dence to  the  contraiy  be  produced.  CoU 
tins  V.  Pellerin^  99. 

3.  The  want  of  delivery  of  the  thing  sold 
by  the  vendor  is  a  badge  of  simulation,  and 
deprives  a  contract  of  the  essential  charac- 
teristics of  redeemable  soles.     Ih. 

4.  Where  the  parties  to  a  sale  of  land 
have  agreed  in  writing  upon  the  price  and 
terms  of  sale  and  the  description  of  the  land 
•old,  it  will  be  regarded  not  as  an  agree- 
ment to  sell,  but  as  a  sale,  althou|(h  there 
may  be  a  stipulation  that  the  vendor  is  to 
make  a  formal  title.  If  the  vendue  desnres 
a  formal  title  he  must  demand  it,  and  until 
he  does  so,  cannot  object  to  the  payment  of 
the  price  upon  the  ground  that  the  vendor 
has  not  tendered  him  a  formal  title.  C.  C. 
2431t  2437.    Stephens  v.  Chamherlin,  656. 


n.  Causes  of  NvUily  and  Rescission  of 
the  Contract. 

5.  Sales  of  property  made  without  any 
imeDtion  of  the  parties  to  bind  themselves, 
are  not  contracts.  There  is  a  distinction 
between  the  contract,  and  the  instrument 
of  writing  which  may  purport  to  witness  it. 
C.  C.  1756.  Andrew  Emnn  v.  Bank  of 
Kentucky,  I. 

6.  The  chapter  of  the  Civil  Code,  regu- 
lating the  revocatory  action,  is  not  applica- 
ble to  cases  of  simukition.  In  those  cases 
crediton  may  seize  notwithstanding  the  ap- 
parent transfer,  and  if  enjoined  may  plead 
and  show  the  simukitieo  on  the  trial  of  the 
iojaiiction.    Ih. 


7.  Where  the  thing  sold  remains  in  the 
possesaion  of  the  seller,  there  is  reason  to 
presume  the  sale  is  simulated;  and  the  par- 
ties must  adduce  proof  of  the  reality  o£ibm 
sale.     C.  C.  2456.     Ih. 


in..  Wammiy. 

8.  The  purchaser  who  is  apprised  of  the 
danger  of  eviction  before  the  sale,  cannot 
suspend  the  payment  of  the  price  on  ac- 
count of  that  danger.  He  has  no  action 
until  he  is  evicted.  C.  C.  2535.  Bonnecaze 
V.  Grannery,  166. 

9.  Where  a  party  has  been  evicted  from 
the  land  purchased,  he  is  not  bound  to  pay 
a  note  given  for  the  price.  But  if  the  evic- 
tion be  only  of  a  portion  of  the  land,  he 
may  be  bound  ratably  for  the  land  of  which 
he  was  not  evicted.  Courmea  v.  Cavelier^ 
276. 

10.  The  knowledge  which  purchasers 
may  have  of  the  danger  of  eviction  does  not 
deprive  them  of  claiming  the  return  of  the 
price  after  the  eviction  does  take  place. 
Scott  4r  Dunbar  v.  Featherston  Sf  AmiSf 
306. 

11.  A  purchaser  who  knew,  at  the  time 
of  the  purchase,  of  the  existence  of  out^ 
standing  conflicting  claims,  cannot  refuse 
payment  of  the  price  on  account  of  those 
claims.  C.  C.  2535.  Jhcight  v.  Richardf 
365. 

12.  The  possessor  in  good  fiuth,  who  ia 
evicted  by  judgment  of  a  court,  is  entitled 
to  the  increased  value  given  to  the  property 
by  improvements  which  he  has  made.  EU 
bridge  Y,  Tibbitts^  3dO. 

13.  Where  the  property  has  been  sold 
under  an  execution  against  the  purchaser  so 
that  he  can  no  longer  return  it,  he  cannot 
demand  a  rescission  of  the  sale  upon  the 
ground  of  eviction  from  the  greater  portion 
of  the  property ;  his  only  remedy  is  for  a 
reduction  of  Uie  price.  Clarke  Adminit' 
tratoTf  V.  Svccession  of  Briggs,  624. 

14.  A  claim  for  the  diminution  of  the 
price  cannot  give  rise  to  the  action  of  war- 
ranty, for  in  such  a  case  it  is  the  vendor 
who  is  evicted  of  a  portion  of  the  price,  lb, 

15.  Even  where  there  is  a  stipulation  of 
no  warranty,  the  vendor  is  bound  to  restore 
the  price,  unless  the  purchaser  was  aware 
at  the  time  of  the  danger  of  eviction,  and 
took  the  property  at  his  peril  or  risk.  C. 
C.  2481.    Botolei  v.  Affred,  667. 

16.  Even  where  there  is  an  exclusion  of 
warranty  ia  a  deed  of  sale  of  land,  the  sel- 
ler is  responsible  in  case  of  the  eviction  of 
the  purchaser,  unless  he  was  aware  at  the 
time  of  the  purchase  of  the  danger  of  evic- 
tion, and  took  the  property  at  his  risk  and 
peril.    C.  C.  2481.     SewUl  ▼.  Roadi,  683. 
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17.  WheraainitforeTietioDitftinpeDd- 
>>>S  AgHinst  the  purchaser  in  poMessaon  of 
laod,  the  leUerinay  recover  the  price  opoD 

5mng  lecurity  to  indemnify  the  purchaser. 
b* 

18.  The  purchaser  cannot  refuse  to  pay 
the  price  upon  the  ground  of  an  appre- 
hended eviction,  when  a  bond  of  indemnity 
is  tendered  him  in  conformity  with  C.  C. 
2535.    Squire  ▼.  Stockton,  741. 


IV.  Redhibition  and  Action  Quanti 
Minoris, 

19.  Where  the  seller  states  in  an  act  for 
the  sale  of  a  slave,  that  she  is  and  has  been, 
•o  far  as  know  to  him,  in  good  health,  and 
also  her  parents  before  her,  and  the  pur- 
chaser agrees  to  run  the  risk  of  her  health, 
and  the  skive  dies  of  consumption^  the  sel- 
ler is  not  bound  to  return  the  price,  unless 
he  knew  at  the  time  of  the  sate  of  the  ex- 
istence of  the  disease.  WhiU  v.  Shatter, 
29. 

20.  At  the  time  the  plaintiff  purchased  a 
slave  he  understood  the  state  of  the  skive's 
health,  he  cannot,  therefore,  recover  the 
price  of  the  slave  in  a  redhibitory  action. 
Jourdmn  v.  Virgil^  40. 

21.  Where  the  seller  of  a  slave  made 
known  to  the  buyer  tliat  the  slave  was  an 
habitual  runaway^  before  the  sale,,  the  buy- 
er cannot  maintain  a  redhibitory  action  for 
that  vice,  notwithstanding  the  act  of  sale 
contained  the  usual  warranty  against  vices 
and  defects.  C.  C.  2488.  Campbell  v. 
BotU,  106. 

22.  Even  where  the  act  of  sale  of  a  slave 
contains  a  general  warranty,  parol  evidence 
is  admissible  to  prove  that  the  seller  made 
known  to  the  buyer  certain  vices  before  the 
■ale.    lb. 

23.  Where  a  redhibitory  vice  appears  in 
a  slave  within  three  days  after  a  sale,  the 
presumption  that  it  existed  before  does  not 
apply  to  vices  of  character,  such  us  being 
a  runaway.  Dugas  v.  Estiletts,  Admiim' 
trator,  559. 

24.  The  legal  presumption,  that  where  a 
vice  has  made  its  appearance  in  a  slave 
within  a  certain  time,  it  existed  before^  may 
be  rebutted  by  testimony.  The  only  legal 
preaniDptions  which  cannot  thus  be  rebut- 
ted, are  those  which  annul  certain  acts  or 
refuse  a  judicial  action.    lb, 

25.  The  apeculative  opinions  of  physi- 
emns  derived  from  a  pott  mortem  examina- 
tion are  not.  by  themselves,  full  proof  of  the 
length  of  time  do  ring  which  a  redhibitory 
disease  existed  in  a  slave  before  his  death. 
Duprtetal*  v.  Desmaret,  591. 

26.  In  a  redhibitory  action  for  the  price 
of  a  alave«  the  party  eanoot  recover  unlets 


a  physicmn  be  caOed  in  within  ■  reaioDsbia 
time,  although  the  slave  may  have  been  tf- 
flicted  with  a  redhibitoiy  disease.  Dufiri 
et  al.  V.  Prescolt,  692. 

27.  The  speculative  opinwDs  of  a  phyn- 
cian  founded  up«in  a  post  m(rtem  examina- 
tion, as  to  the  time  of  I  be  inception  of  t 
redhibitory  disease,  should  not  be  receiTed 
as  full  proof  of  the  &ct.  Roca  v.  Sfawaoa, 
708. 

28.  To  entitle  a  party  to  recover  the  price 
of  a  slave  who  has  died  of  t  redbibitoiy 
disease,  the  skive  must  have  received  soit- 
able  attention  after  the  disease  made  iti 
ap|)earance,  and  medical  atteDdaoce,  if  pos- 
sible, must  have  been  seasonably  procored. 
lb. 

29.  Where  a  redhibitory  disease  mani- 
fests itself  within  fifteen  days  after  the  sale 
of  a  slave,  it  will  be  presumed  to  have  ex- 
isted at  the  time  of  the  sale,  unless  the  de- 
fendant shows  that  the  slave  had  been  is 
the  State  more  than  eight  months  previooi 
to  the  sale.  Kock  and  McCali  v.  SUpkeiu, 
739. 

30.  Where  a  skive,  who  has  been  sokit 
was  afflicted  with  one  disease  snd  sulae- 
quently  died  of  another,  which  did  not  exkt 
at  the  time  of  the  sale,  the  wsrranty  agaiort 
redhibitory  vices  cannot  be  so  extended  ••  to 
embrace  die  second  disease  upon  the  gronod 
that  the  first  predisposed  the  slare  to  an  at- 
tack of  the  second.  Allen  v.  CampUU, 
754. 

V.  Judicial  and  Forced  SaUt. 

31.  A  sale  under  execution  of  il  1^ 
surplus  ftmds  in  the  hands  of  a  certaio  par- 
son after  the  payment  of  a  prior  attadnMi^ 
has  no  validity  for  want  of  a  sufficitft  de- 
scription, and  a  monition  to  confirm  neb 
a  sflie  will  be  dismissed,  jlfariat  t.  Mmt 
rain^  133. 

32.  Where  the  aherilT  advertises  i  «k 
of  property  between  the  honrs  of  10  A.  M. 
and  4  P*  M.  it  is  not  good  cause  fi>r  as  in- 
junction, under  the  act  of  5th  Marcbi  164S. 
fixing  the  time  of  making  sherilTi  nivi 
and  requiring  them  to  commence  tkeir  mIh 
at  11  o'ckwk ;  especial^  when  there  ii » 
allegation  that  the  sheriff  intended  commss- 
cing  the  sale  at  a  different  hour  from  Ike 
one  prescribed  by  the  law.  Voney  v* 
Vaughan  et  al.  155. 

33.  A  purchaser  of  property  at  ehenri 
sale  under  a  valid  judgment  will  aoqave  • 
good  title,  although  in  a  subseqneot  litipi- 
tk>n  between  the  same  parties  for  ^^'*|||]| 
cause  of  action,  thephuntiffobtarasaseeosd 

judgment  for  a  lesd  amount  than  tbe  iiit> 
Bemi$9  etal.  v.  Dwi^ and Hartman^l^ 

34.  Where  proper^  was  soW  on  twow 
month^sbond  by  the  sheriff,  fiirtev 
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tihe  ainoiiQt  of  a  prior  mortgage,  it  was  no 
aaie ;  and  the  aorety  on  the  twelve  months* 
bond  is  not  bound  Lanp^  0Md  Perry  ▼. 
Bwwi%  AdmifMtratoT^  231. 

35.  Where  forty-three  slares  are  sold  by 
the  sheriff  under  do  other  descripfion  than 
as  the  increase  of  female  slaves  in  die  mort- 
gage, the  description  is  insufficient.  Sta- 
vfelL  V.  Payne  and  Harrison,  255. 

36.  A  parry  who  was  awnre  of  the  de- 
scription given  by  the  sheriff  in  the  adver- 
tisement of  a  judicial  sole,  who  treated  with 
the  plaintiffs  for  the  purchase  of  the  proper- 
ty, and  who  from  the  facts  can  be  presumed 
to  have  Resented  to  the  sale,  is  estopped 
from  contesting  its  validity  on  account  of  the 
insufficiency  of  the  description.     lb, 

37.  Courts  of  justice  should  not  overturn 
judicial  sales  at  the  suit  of  third  persons, 
without  securing  the  rights  of  those  who 
were  parties  and  who  hold  to  them, 
by  adequate  security  furnished  by  the  party 
seeking  to  set  aside  such  sale.     lb, 

38.  The  punchaser  at  a  sheriff's  sale  un- 
der a  mortgage  is  not  concluded  by  a  lease 
which  existed  on  the  firoperty,  because  it 
was  mentioned  in  the  certificate  of  the 
recorder  of  mortgage  when  the  sale  was 
not  made  subject  to  the  lease,  and  the  cer- 
tificate was  given  without  authority.  Seg- 
Aer<,  Adminislrator,  v.  Lemaitre  ei  at, 
d63. 

39.  The  30di  section  of  the  insolvent  law 
of  1806  requires  that  the  syndic  must  pre- 
sent a  petition  fur  an  order  of  sale  before 
selling  the  insolvent's  property;  but  where 
the  sale  has  been  made,  the  non-exhibition 
of  aa  order  of  sale  does  not  invalidate  the 
purchaser's  title.  Heire  of  BastabUw,  Cur- 
ry.   411. 

40.  Where  a  person  having  a  mere  equit- 
able claim  to  lands  permits  another  to  sue 
the  United  States  for  them,  and  recover 
judgment,  and  the  lands  are  sold  under  an 
execution  against  the  person  having  thus 
acquired  a  judgment,  the  original  claimant 
is  estopped  from  recovering  the  lands  from 
the  bonk  fide  purchaser  at  the  sale.    lb. 

41.  The  statute  of  6th  of  April,  1S43, 
directing  the  mode  of  publishing  advertise- 
ments of  sheriff's  sales,  is  sufficiently  com- 
plied with  by  posting  one  advertisement  at 
the  court-house  door,  and  two  other  notices 
in  two  public  places  in  the  same  village. 
Vincent  v.  Sandfordj  560. 

42.  Where  the  plaintiff  in  execution  ap- 
points an  appraiser  of  the  property  to  be 
•old  under  it,  this  amounts  to  a  waiver  on 
bis  part  of  any  error  in  the  advertisement. 
Lewis  V.  Oordy  ei  al.  570. 

43.  The  rule  that  the  formalities  in 
forced  alienarions  are  to  be  strictly  observed, 
is  intended  rather  for  the  benefit  of  the  de- 
fendant and  pnrchasar.    15. 


44.  Where  a  sheriff  has  made  a  seizure 
on  two  executions,  and  there  was  a  prior 
judicial  mortgage  to  which  he  applied  a  por- 
tion of  the  piticeeds,  the  property  seized  not 
having  sold  for  enough  to  satisfy  the  writs, 
the  only  interest  the  judgment  debtor  has 
is  to  see  that  the  pnjceeds  of  the  sale  be 
applied  to  the  executions.  He  cannot  sue 
for  the  money.     SiUig  v.  Morgan^  574. 

45.  Whera  a  party  to  a  sale  of  hind  is 
bound  to  furnish  a  right  of  way,  he  cannot 
enf(yrce  the  payment  of  the  price  until  he 
has  complied  with  that  obligation.  Bucket 
tt  al,  V.  LiddelU  577. 

46.  A  judgment,  execution,  and  sheriff 'a 
return  showing  a  sale  and  sheriff's  deed* 
are  evidence  of  a  forced  alienation  of  pro- 
perty, and  impose  on  those  who  attack  them 
the  necessity  of  showing  that  the  tbrms  of 
law  have  not  been  complied  with.  Davis 
etal.Y.  Wilcoj^ent  563, 

47.  Where  the  probate  judge  in  making 
a  sale  of  sucoession  property,  got  one  of  bis 
clerks  to  act  as  crier  at  the  sale,  and  aAer* 
wards  made  the  fidjudication  and  passed  the 
acta  of  sale  in  his  own  nam,e,  it  does  not 
amount  to  such  an  informality  as  to  annul 
the  sale ;  especially  as  the  administrator  had 
received  (be  profceeds,  partitioned  them 
amongst  the  heirs  and  had  his  account  ho- 
mologated five  years  previous  to  the  institu- 
tion of  the  suit.    Anty  v.  Anty,  622. 

48;  Where  thjB  defendant  has  acquiesced 
in  a  sale  of  bis  property  for  more  than  thir- 
ty years,  it  is  not  for  others  who  do  not  set 
up  his  title,  but  repudiate  it,  to  complain  of 
the  vnint  of  the  legal  formalities  in  the  she- 
riff's sale.     Morrissony,    Whetstone,  636. 

49.  Although  a  deputy  sheriff  cannot  buy 
property  at  a  sale  made  by  himself,  there 
is  no  law  which  prohibits  him  from  buying 
at  a  sale  made  by  the  sheriff.  Hewitt  v» 
Stephens,  640. 

.50.  It  is  sufficient  if  a  party  chiming  un- 
der a  sl^eriff's  sate  shows  a  substantial 
compliance  with  the  requisites  of  the  law 
in  making  the  sale ;  and  what  is  necessarily 
or  reasonably  to  be  inferred  fVom  the  she-^ 
riflT's  return  may  be  presumed  until  tho 
contraiy  ip  shown,    /5. 

51.  Where  the  defbndant  in  execution 
points  out  proper^  to  be  seised  on  execu- 
tion, a  notice  of  seizure  is  unnecessary, 
and  the  t^ree  days  notice  before  advertising 
is  waived.    lb, 

52.  If  a  sheriff's  return  shows  that  pro- 
perty was  sold,  *'  after  having  the  same  ap- 
praised," it  wiH  be  presumed  there  was  % 
iegal  appraisement,  iiin)esp  the  coptraiy  ba^ 
proved,    lb, 

53.  The  act  pf  8th  of  March,  184K  dk 
rectli)g  sberiflf^  to  advertise  their  salef  in  a 
newspaper,  if  any  were  published  in  the. 
parish,  superseded  the  acts  requimg  lh6» 
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adveitiMBMili  to  be  pofled  at  two  odier 
paUic  piMet  in  the  parish,  befidM  at  the 
comt-hooae.    /&. 

54.  Tlie  act  of  10th  of  March.  1834,  de- 
ckraa  that  the  hct  of  the  mle  being  made, 
m  prmd  faeU  erideoce  that  the  sheriff 
made  the  required  advertiseinenti.    /&. 

55.  Where  a  person  buys  a  promisaoiy 
Bote  sold  onder  execolion,  he  acquires  no 
greater  rights  than  the  jndgnneot  debtor 
possessed,  and  is  subjected  to  every  eqni 
table  defence  which  the  drawer  of  the  note 
bad  against  the  judgment  debtor.  Minu  ▼. 
Morrissan^  650. 

56.  A  claim  to  land  founded  upon  a  judicial 
sale  duly  recorded,  will  defeat  a  claim 
founded  upon  a  prior  judicial  sale  which 
not  recorded.     CkMtm  r.  Staeker^  677. 


VI.   Sclet  at  Auction. 

57.  Where  real  property  and  slaves  are 
adjudicated  to  a  purehaiBer  at  a  public  sale, 
and  the  titles  made  in  the  name  of  that  pur- 
chaser, parol  evidence  is  not  admissible  to 
show  simulation  in  the  tide,  or  an  agency  to 
make  the  purchase  for  the  benefit  of  other 
co-heirs  of  the  purchsser.  Fufelier  v. 
Fufclier,  132. 


Vn.  Cf  Sales  gentraUy. 

58.  In  a  aale  of  corn  for  68  cents  per 
bushel,  when  prime  com  was  selling  at  75 
cents  per  bushel,  the  purchaser  is  not  pre- 
sumed to  have  inferred  from  the  price  paid 
that  the  com  was  dsmaged.  He  paid  a 
aonnd  price  for  an  article  of  secondary  quali- 
ty; but  was  entitled  to  a  aound  article. 
Hosmer  v.  Baer  ^r  ^ox,  35. 

59.  As  a  general  role,  no  man  can  be  di- 
vested of  his  property  without  his  consent, 
and  even  an  honest  purchaser,  under  a  de- 
foctive  title,  cannot  hold  against  the  true 
proprietor.     Moore  v.  Lambeth  et  al.  66. 

60.  Where  the  owner  stands  by  and  per- 
mits his  property  to  be  sold  as  the  property 
of  another,  without  objection,  or  where  he 
has  fraudulently  conveyed  his  property  to 
one,  who  has  sold  it  to  a  bond  fide  purcha- 
ser, or  where  he  has  entrusted  it  to  a  gene- 
nl  agent,  as  a  foctor  or  consignee  in  the 
habit  of  selling  such  property,  he  is  estop- 
ped from  claiming  the  property  in  the  hands 
of  an  innocent  purchaser.    /6. 

61.  The  plaintiff  had  entrusted  her  ne- 
groes to  an  agent  to  bring  from  North  Caro- 
lina to  Louisiana  to  carry  on  the  business  of 
planting  in  Louisiana,  and  the  agent  mort- 

1  the  negroes  to  pay  his  own  debts. 
by  the  courtt  that  the  purchaser  at 


the  sale  under  the  mortgage,  aUboiii^  u 
innocent  purchsser,  acquired  no  title  to  lbs 
pbintiff^s  property.     /&. 

62.  The  circumstance  that  the  perssi 
making  a  purchaae  which  ia  attacked  as  be- 
ing simulated  and  fraudulent,  had  been  the 
attorney  at  law  of  the  vendor,  does  not  vrir> 
rant  the  court  in  setting  aside  the  verdict  of 
a  jury  sustaining  the  validity  (^  die  sals. 
WhiU  4*  Co.  V.  Slaughter  et  al.  136. 

63.  Where  the  vendee  cisims  propeitf 
under  an  act  of  private  sale,  which  was  act 
recorded  until  afrer  a  seizure  by  a  creditor 
of  the  vendor,  and  the  possession  at  the 
time  of  the  trial  is  shown  to  have  been  in  a 
third  person,  between  whom  and  the  ven- 
dee no  privity  or  connection  is  shown,  it 
will  not.be  regarded  as  the  possession  of  the 
vendee  under  the  act  of  sale.  Wade  v. 
Marshall  Sf  James j  157. 

64.  The  receipts  of  receivers  of  public 
moneys  for  the  price  of  public  lands,  are 
sufficient  basis  for  a  petitory  action,  and 
vest  such  a  title  in  die  owner  to  subject  the 
lands  to  the  mortgage  reanltiiig  from  the 
recordatioD  of  a  judgment  against  hia. 
RobertMon,  TrusUe.  v.  fVood  etal.  197. 

65.  If  the  vendee  buys  up  a  better  title 
than  that  of  the  vendor,  and  the  vender 
was  guilty  of  no  fraud,  he  can  only  be  com- 
piled to  refund  to  the  vendee  the  amovnt 
of  money  he  paid  for  the  betti'r  tide. 
Equity  treats  the  purchaser  as  a  tmsTee  for 
the  vendor,  and  acta  done  to  perfect  the 
title  by  the  vendee  in  possession  inare  te 
the  benefit  of  the  vendor.  Pepper  etoLy, 
Dsmlapy  200. 

66.  No  odier. evidence  is  sdminiUetD 
establish  the  simuladoii  oi  a  ssle  of  imnM»v- 
ablesor  slaves  between  the  parties  to  the  act 
of  aale  than  a  counter  letter,  or  evideooe  in 
wridng,  equivalent  to  a  counter  letter. 
Ranaldsom.  v.  ffaauUois,  203. 

67.  Where  a  curator  sues  Id  set  aiide 
sales  made  by  judicial  anthori^,  upon  the 
ground  of  coUuaion  and  fraud  in  the  sales, 
he  ought  to  allege  that  the  crediton  bsvs 
been  injured  by  the  sales;  and  if  there  be 
but  one  heir,  and  that  one  an  uoivensJ  le- 
gatee, who  was  also  executor,  who  moit 
have  been  a  party  to  the  collnsioo  and  fraud, 
and  the  estato  not  all^^ed  to  be  innlfent, 
theee  circumstancee  will  have  grest  weight 
with  the  court  in  maintaining  the  validity  of 
the  sales.    Lowry  v.  JSnota,  205. 

68.  Wher«  the  defendant  purchased  a 
plantation  at  sheriff's  sale,  and  suffered  the 
original  owner  to  remain  on  it  and  cultivsia 
it  for  his  own  benefit,  from  motive  of  friend- 
ship, he  will  not  be  liable  for  a  lot  of  mnJsf 
purchased  by  the  tenant  to  cultivate  las 
plantation,  the  hitter  having  made  ^P^ 
chase  not  as  agent  but  on  his  owa  csBa» 
jRonibfi  V.  StewaHt  357. 
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69.  If  a  mnn  staods  by  and  ia  ailent  while 
his  o^rn  property  is  beiog  sold,  and  sufferfl 
another  to  become  the  purcbaaer,  he  is 
estopped  from  disputing  the  title  thus  ac- 

. quired;  and  his  heirs  and  those  claiming 
under  him  are  likewise  eatopped.  Blan- 
chard  tt  al,  ▼.  Allain  et  al.  367. 

70.  An  instrument  which  purports  to  be 
a  sale,  but  in  which  there  is  no  price  stated, 
ivill  not  be  regarded  as  a  sale,  but  as  a  do- 
nation.    Hagerty  v.  Corri^  433. 

71.  Where  the  defect  in  an  article  sold 
is  apparent  upon  inspection,  it  affords  no 
groandforan  action  in  warranty.  C.  C. 
2497.     Szymanski  v.  UrquharU  491. 

72.  The  principle  that  no  one  ought  to 
enrich  himself  at  the  expense  of  another, 
is  not  applicable  to  a  case  of  the  purchase 
of  a  defective  article  where  the  parties 
acted  in  good  iaith,  the  price  was  not  half 
the  value  of  a  good  article,  and  there  was 
no  wariTinty.     lb. 

73.  Where  the  vendee  sues  to  annul  a 
sale,  on  account  of  fr  ud,  and  to  recover 
back  the  price,  when  sued  by  the  vendor 
upon  one  of  the  notes  given  in  payment  of 
the  price,  he  may  set  up  in  his  defence  the 
pendency  of  the  first  suit,  which  bars  the 
second.     Kline  v.  Frerct,  494. 

74.  A  judgment  creditor  may  disregard 
a  simulated  sale,  and  seize  on  execution  the 
property  covered  by  the  simulation.  Hughes 
▼.    Winfree,  Sheriff,  668. 

75.  Where  a  party  is  bound  to  execute 
titles  to  land  upon  the  payment  of  the  price, 
be  is  entitled  to  a  judgment  for  the  price 
without  previously  tendering  a  title.  Waters 
man  v.  Oibson,  672. 

76.  A  contract  purporting  to  sell  a  slave, 
in  which  the  vendor  has  the  privilege  of 
ledeeming  the  slave  upon  paying  a  certain 
sum  and  interest,  the  vendee  agreeing  to 
pay  a  certain  stipulated  hire  for  the  slave 
daring  the  time,  but  if  the  slave  is  not  re- 
deemed, the  vendee  is  to  become  the  abso- 
lute owner  upon  paying  an  additional  sum, 
wiU  be  regarded  as  a  security  for  money 
lent,  and  not  as  a  sale.  Until  the  vendee 
has  paid  the  additional  sum,  he  does  not 
become  the  owner  of  the  slave  and  the  ven- 
dor may  redeem,  and  may  deduct  the  hire 
of  the  negro  from  the  amount  loaned. 
Matthews  V,  Wilson^  691. 

77.  A  plaintiff  may  seize  on  execution 
property  which  his  debtor  has  transferred 
by  a  simulated  sale.  Maxwell  v.  Mallard 
if  Armistead  et  aL  708. 


SEQUESTRATION. 

1.  A  sequestration  in  a  suit  by  vendee  to 
xaoover  slaves  alleged  to  have  been  sold  to 
him,  will  be  sat  aside  upon  motiooy  where 


it  appears  from  the  face  of  the  petition  that 
the  vendee  has  never  paid  the  price,  or  put 
the  vendor  in  default,  and  when  the  delivery 
had  never  been  made  to  the  vendee.  jParr 
v.  Davis,  28. 

2.  Where  property  seized  on  sequestra* 
tion  has  been  lost  by  the  negligence  of  the 
sheriff,  the  plaintiff  is  liable  if  the  seques- 
tration was  illegally  issued ;  and  it  is  not 
necessary  to  make  the  sheriff  a  party,  when 
the  defendant  seeks  to  recover  his  damages 
of  the  plaintiff.  Hamilton  ▼.  Hurst  et  al. 
150. 

3.  An  affidavit  for  the  sequestration  of  a 
crop  and  certain  slaves,  stating  that  the 
plaintiff  has  reason  to  believe  and  fear 
that  the  defendant  will  sell  or  dispose  of 
said  crop,  or  cause  to  be  removed  said  slaves 
from  the  State,  during  the  pendency  of  the 
suit,*'  is  defective,  because  the  plaintiff 
does  not  swear  to  the  ownership  of  the  pro- 
perty, and  also  for  uncertainty.  JRafuUdsim 
v.  Hamilton,  203. 

4.  To  entitle  a  party  to  recover  damages 
for  the  wrongful  sequestration  of  a  vessel, 
he  must  prove  that  he  suffered  damage 
from  the  consequent  detention  of  the  vessel 
to  entitle  him  to  recover  on  that  account. 
Penny  v.  Taylor,  713. 

5.  The  fees  paid  counsel  for  defending  a 
sequestration  wrongfully  issued  should  be 
reimbursed,  and  will  be  allowed  in  a  suit 
for  damages  for  the  issuance  of  the  seques- 
tration,   lb. 


SHERIFF. 

1.  Where  the  Aeriff  without  any  legal 
order  of  commitment  imprisons  a  slave,  and 
the  death  of  the  slave  ensues  in  consequence 
of  the  imprisonment,  the  sheriff  is  liable  for 
the  value  of  the  slave.  But  where  the 
death  is  not  attributable  to  the  imprison- 
ment the  sheriff  is  not  liable  for  the  alave. 
He  may,  however,  be  held  accountable  for 
the  value  of  the  slave's  services  during  the 
detontion.  McCarthy  v.  Lewis,  Sheriff,  115« 

2.  To  make  the  public  the  victim,  be- 
cause  the  sheriff  had  omittod  to  be  sworn 
according  to  the  Constitution,  by  declaring 
his  acts  null,  would  be  repugnant  to  justice 
and  the  well  settled  doctrine  of  the  law. 
Dorsey  v.  Vaughan  et  al,  165. 

3.  The  right  of  a  sheriff  de  facto  to  per- 
form the  duties  of  his  office,  cannot  be  liti- 
gated collflterally  in  a  suit  between  two 
other  persons.  Dorsey  v.  Vaughan,  ante 
p.  155,  affirmed.  Beard  et  al.  v.  Oresham 
et  aL  160. 

4.  Where  property  is  seized  by  the  she- 
riff under  one  writ,  if  the  sheriff  receive  a 
second  writ*  the  irst  levy  is  sufficient  fiir 
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boefa,  and  the  receipt  of  the  second  ii  a  con- 
■tructive  levy.  If  the  party  suing  out  the 
second  writ  be  Pued  for  damages  for  a 
wrongful  setsuret  only  such  damages  can 
be  recovered  as  were  sustained  from  the 
detention  of  the  profierty  under  the  second 
writ,  after  it  was  released  from  the  first 
seixure.  Patterson  ▼.  Spaulding  etaL  171. 

5.  Where  the  sheriff  makes  a  seizure  of 
a  house,  under  sn  order  of  seizure  and  sale 
or  fieri  facias,  he  may  lease  the  premises, 
and  collect  the  rent.  C.  P.  658.  Courtney 
w.  HunU  174. 

6.  The  sheriff  who  has  made  a  seizure 
may  proceed  to  sell,  after  the  return  day  of 
the  writ  has  expired,  where  the  failure  to 
sell  has  not  been  attributiible  to  the  plain- 
tiff. Dorsey  ▼.  CarroUton  Bank,  237. 

7.  A  sheriff  is  not  responsible  for  dam- 
ages which  are  the  remote  consequence  of 
his  making  a  wrongful  seizure.  Brice  ▼. 
JvneSt  635. 

8.  A  sheriff  has  no  right  to  seize  and  take 
into  his  possession  the  records  in  the  custo- 
dy of  the  clerk  of  the  court.  Hanna  ▼.  Bry 
tt  oL.  651. 

9  Where  the  sheriff's  return  does  not 
mention  that  service  of  citation  was  made 
in  the  parish  of  which  he  is  sheriff,  it  will 
be  presumed  that  the  service  was  made  in 
that  porish,  unless  the  contrary  be  proved. 
It  will  ulso  be  presumed  that  he  knew  the 
person  v  on  whom  he  returns  that  he  made 
service.  Whiting  if  Wife  v.  Hagerty  el 
al,  686. 


See  also  Sale,  Judicial  and  Fokced. 
Also,  Execution  of  Judombhts. 


SERVITUDE. 

1.  Where,  under  art.  656  C.  C,  in  a 
matter  of  natural  servitude  it  is  not  possible 
to  do  justice  to  both  parties,  recourse  should 
be  had  to  the  police  jury  which  under  the 
act  of  1813  has  ample  power.  May  v. 
Ransmn,  424. 

2.  Where  a  party  sells  land  to  another, 
a  right  of  woy  beiog  reserved  to  the  vendee, 
the  vendor,  within  a  reasooable  time,  is 
bound  to  point  out  the  place  where  the 
right  of  way  is  to  be  exercised.  C.  C.  1907, 
2450,  2451.     Rucker  tt  al,  v.  Lidd-elL  577. 

3.  Where  a  pnity  owning  an  entire  tract 
of  land  cuts  certain  canals  for  draining  the 
land,  and  afrerwards  sells  the  entire  tnict, 
upon  re«acquiring  a  portion  of  if,  his  vendee 
cannot,  by  erecting  levees,  &c.,  interfere 
with  the  drains  previously  established. 
They  are  servitudes  which  cannot  be  inter- 
lisred  with.    Roy  tt  at,  v.  Roy  tt  aL  590. 


SHIPS  AND  SHIPPING. 

m 

See  Common  Cakuek. 


SLAVES. 

1.  The  only  issue  which  a  slave  who  suss 
for  his  freedom  can  make,  is  that  of  "  Liber 
vel  nan,*'  He  has  no  right  to  contest  the 
title  by  which  the  defendant  asserts  domin- 
ion over  him.    Dollioler.  White,  9S' 

2.  No  one  can  emancipate  a  slave  before 
he  is  thirty  years  of  age.  C.  C.  185.  Act 
8th  of  March,  1807.  Act  3lBt  of  Jannaty, 
1827.     lb. 

3.  Whether  a  party  be  justified  by  the  32d 
article  of  the  Black  Code  in  the  use  of  firs- 
arms  to  prevent  the  escape  of  a  slave  ar- 
rested by  him  at  an  unseasonable  hour,  is 
a  question  with  the  decision  of  which  iuries 
may  safely  be  trusted.  Amandez  v. 
Lmoest  127. 

4.  A.  being  domiciliated  in  the  Sttte  of 
Mississippi  took  one  of  his  slaves  to  Ohio, 
and  afVer  having  there  emancipated  her, 
returned  with  her  to  hia  domicil  in  the  Stsre 
of  Mississippi.  Held:  That  the  statosof 
the  alave  most  be  determined  by  the  kiwt 
of  Mississippi,  under  which  the  emancipa- 
tion was  invalid.  Mary,  f,  to.  c.  v.  Brown, 
264. 

5.  Since  the  act  of  the  30tfa  of  May, 
1846,  a  slave  carried  by  her  master  to  a  free 
State  upon  returning  to  Louisiana  cannot 
cbiim  her  freedom  on  account  of  having 
been  carried  to  such  free  State.  Conantt 
Tutor,  V.  Quesnard  Sf  Wife,  696. 

6.  An  actwn  will  lie  by  k  free  pamn 
against  one  who  claimed  that  perwn  m  a 
slave,  for  damages  incurred  during  the  pen- 
dency of  the  suit  for  freedom ;  and  an  ad- 
missMin  that  the  defendant  had  acted  ia 
good  faith,  is  no  defence  against  an  actioa 
for  damages  incurred  subsequent  to  the 
institution  of  the  suit  for  freedom.  Arbsc* 
kit  V.  Bouny,  699. 


See  also  Sals,  Redhibition. 


STATUTES. 


L  Citad. 

1807,    March        8th, 

1813,    25lh, 

,    25lh, 

1821,  February  14th, 
1827,  March  13th, 
20th, 


PASI. 

98 
494 
489 
238 
938 
507 


STATUTES,  I.  n.— SUCCESSIONS,  I.— HI. 


807 


1833 
1834 
1835 
1836 


1837 


1838 
1839 


1840 
1841 


1842 


1843 


1844 


1845 


1846 


JanuAry 
Februnry 
February 
April 

February 
March 


August 

March 

April 

March 


May 
June 


May 
March 


3l8tt 

19fh, 

7th, 

3d, 

3d, 

9th, 

10th, 

19th, 

8th, 

14th, 

13th, 

13th, 

13th, 

13th, 

8th, 

20th, 

20th, 

28th, 

8th, 

25th, 

5rh, 

14th, 

25th, 

26th, 

22d, 

23d, 

5th, 

5th, 

25th, 

25rh, 

26rh, 

12th, 

12th, 

30th, 

27th, 

29th, 

iBt, 

lat, 

Ist, 

Ist, 

4th, 

16th, 

16th, 

I6th, 

16th, 


238 
44 

125 
362 
363 

26 
640 
185 
761 
185 
103 
518 
581 
719 
362 
150 
661 
657 
640 

27 
155 

10 
304 
647 

26 
646 
560 
560 

75 

27 
121 
380 
675 
698 
750 
242 
756 
112 
382 
291 
110 

91 
133 
242 
261 


II.  Conairuction  of, 

1.  The  law  does  lot  favor  repeals  by  im- 
plication. When  laws  in  pari'Vuiteria  are 
to  be  interpreted,  that  construction  is  to  be 
preferred  which  will  give  effect  to  all  their 
provisions.  C.  C.  17.  Succe$twn  0f  He- 
hen,  121. 

2.  A  statute  must  be  construed  with  re- 
ference to  its  object,  and  if  this  be  inconsis- 
tent with  the  precise  words  of  the  statute, 
the  latter  must  yield  to  the  controIKnir  in. 
fluence  of  the  will  of  the  Legislature  reeult- 
from  the  whole.  Commercial  Bank  ▼.  Fa- 
ter,  516. 


SUCCESSIONS. 

I.  Appainiment  of  Administrators^  Cura* 
tors  and  Executors, 

1.  An  executor  who  is  also  an  attorney  at 
law  will  not  be  allowed  to  charge  fur  his 
services  as  attorney,  nor  can  he  obviate  this 
by  charging  the  fees  as  due  to  other  law- 
yers who  never  in  fact  attended  to  the  busi- 
uess.     Succession  of  Key ,  567. 


II.    TTie  •Administration  of  Successions, 

2.  Where  an  executor  has  been  dismiss- 
ed from  office  and  condemned  to  pay  twenty 
per  cent  dnmnges,  under  the  act  of  13th  of 
March,  1837,  upon  certain  funds  which  he 
had  not  deposited  in  bank;  and  an  executor 
subsequently  appointed  has,  in  a  proceeding 
against  him  to  account  for  his  administra- 
tion, recovered  a  judgment  for  a  smaller 
amount  than  he  had  been  condemned  to  pny 
the  twenty  per  cent  upon,  the  per  cent  is 
to  be  calculated  on  the  amount  found  to  be 
due  by  him  in  the  last  suit.  Fink  Execu- 
tor, V.  Martin  et  al.  103. 

3.  Parties  who  join  in  judicial  proceed- 
ings are  held  bound  by  their  joint  pleadings; 
and  where  the  power  given  is  joint,  as  in 
the  case  of  joint  executors,  it  is  indispen- 
sable  that  they  should  agree  in  the  mode  of 
conducting  the  litigation,  and  they  can  never 
be  permitted  to  file  separate  pleas,  which 
place  them  in  a  hostile  attitude  to  each 
otlier.     Succession  of  Hilligsherg,  1 1 8. 

4.  The  defence  by  the  surety  on  an  ad- 
ministrator's bond,  that  at  the  time  of  the 
filing  of  the  petition  against  him,  execution 
against  the  princi|)al  had  not  been  returned, 
shoald  have  been  pleaded  as  an  exception 
in  limine  litis,  and  could  not  be  gone  into 
after  an  answer  on  the  merits ;  the  execu- 
tion having  been  returned,  no  property 
found,  before  the  answer  was  filed.  Ross, 
Tutor,  V.  Ckamhlisi,  158. 

6.  A  widow  may  be  appointed  adminis- 
tratrix of  her  deceased  husband.  Sears^ 
Administrator,  v.  Wilson  et  ah  689. 

6.  An  administratrix  may  maintain  a  pos- 
sessory action  for  property  which  had  been 
in  the  possession  of  the  deceased.     1  h. 


in*   Cf  Successions  generally, 

7.  One  joint  administrator  is  not  liable  to 
the  succession  of  the  other  for  acts  of  mal- 
administration committed  by  the  latter. 
Succession  ofjordy,  37. 

8.  Walker  et  al,  v.  Duverger  et  al,  4th 
Ann.  569,  affirmed.    lb. 
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9.  Where  property  wae  left  by  will  to 
the  sarviviog  wife  and  minor  children  duriog 
her  natural  life,  **  unleaa  she  shoald  change 
her  situation,"  one  of  the  children,  so  long 
as  the  will  was  not  set  aside,  has  no  claim 
on  the  fruits  of  the  property,  before  the 
marriage  of  the  mother.    lb, 

10.  Where  a  creditor  of  a  succession 
who  had  received  no  dividend  on  the  tableau 
and  made  no  opposition,  had  taken  a  rule 
upon  the  administrator  to  compel  the  sale 
of  the  property  of  the  estate  to  pay  the 
debts,  such  creditor  will  be  considered  as 
one  who  had  made  herself  known  at  the 
time  the  tableau  of  distribution  was  filed, 
and  cannot  maintain  an  action  under  C.  C. 
articlee  1060,  1061,  and  1176,  to  compel  a 
creditor  who  had  received  a  dividend  to  re- 
fund the  portion  which  should  have  been 
allowed  to  the  pbuotiflT  on  Uie  tableau.  Du- 
rand  ▼.  De  la  Pacqiurie,  38. 

11.  The  concluding  part  of  art  1176,  C. 
C,  does  not  change  the  rule  established  by 
that  and  the  other  articles  of  the  code  upon 
the  same  subject.    lb, 

12.  A  dividend  on  a  tableau  may  be 
opened  if  creditors  have  not  been  paid  and 
there  has  been  no  negligence.  But  where 
the  omission  to  prove  the  debt  proceeds 
fh>m  the  creditors'  own  laches  the  court  will 
not  disturb  a  distribution.     lb. 

13.  The  impressran  has  generally  been 
Aat  the  maxim  of  the  French  law  Jue  fnorl 
$aisii  it  vift  is  a  rule  of  onr  jurisprudence, 
and  that  the  seisin  of  executors  or  adminis- 
trators was  a  fiction  of  law  which  did  not 
IHrevent  that  of  the  heir.  C.  C.  435,  936, 
940.  Franer  and  Adams^  Receivers^  v. 
HUU,  113. 

14.  Even  where  the  heir  originally  ac- 
cepted the  succession  with  benefit  of  inven- 
tory, if  she  afterwards  assumed  the  quality 
of  heir  in  an  unquafified  manner,  she  will 
be  considered  as  seized  as  heir  ab  initio^ 
and  entitled  to  the  advantages  and  disadvan- 
tages incident  upon  it.  C.  C.  981,  982, 
988.     lb. 

15.  Legatees  under  an  universal  title  are 
bound  for  the  debts  and  charges  of  the  suc- 
cession. C.  C.  1604,  1606.  Succession  of 
Ztangley^  199. 

16.  Legatees  under  a  particular  title  are 
not  liable  for  the  debts  and  charges  against 
a  succession,  unless  made  so  expressly  by 
«he  wUl.     C.  C.  1379,  1380, 1393.     lb. 

17.  Where  a  mother  claims  as  forced 
heir  of  a  deceased  child,  it  is  not  necessary 
to  prove  that  the  deceased  left  neither  de- 
scendants nor  collaterals,  these  being  nega- 
tive propoeitH>ns;'but  she  must  show  that 
the  father  is  dead,  or  that  one  hundred 
years  has  elapsed  from  the  date  of  his  birth, 
40  .entitle  her  ie  recover  one-half  of  the  es- 


tate.   Marcus^  f.  w.  e.  v.  Barcas^  f.  m.  c 
265. 

18.  A  legatee  who  takes  possessioQ  of 
his  legacy  without  any  authority  for  n 
doing,  is  bound  to  restore  the  fruits  he  hai 
received.     C.  C.  1622.     lb. 

19.  By  the  act  of  26th  of  March,  1842, 
an  executor  is  bound  to  pay  over  to  the 
Treasurer  of  the  State  the  amount  of  tbs 
tax  imposed  on  foreign  heirs,  legatoes,  &c, 
and  will  not  be  dischai^ed  from  so  doing  by 
showing  that  he  has  appropriated  the  money 
to  other  purposes.  Execution  may  issue 
against  him  on  a  judgment  upon  a  role 
taken  against  him  in  behalf  of  the  Scats 
Treasurer.    Succession  of  Pehan^  304. 

20.  Where  the  succession  is  insolvent 
the  administrator  represents  the  creditora, 
and  may  attack  conveyances  of  the  property 
made  by  the  deceased  before  his  death,  up- 
on the  ground  of  simulation,  although  the 
deceased  could  not  himself  have  disputed 
the  reality  of  those  conveyances.  JWcoa, 
Administrator^  v.  Connolly  if  Husboad, 
400. 

21.  It  is  not  necessary  that  the  insolveo- 
cy  of  a  succession  should  be  proved  by  a 
tableau  of  the  debts  exhibited  in  court 
and  homok>gated.  The  insolvency  may  be 
proved  by  judgments  against  the  deceased. 
lb, 

22.  On  an  opposition  to  an  account  filed 
by  two  executors,  the  universal  legitee 
cannot  litigate  the  legality  of  the  title  of  one 
of  the  executors  to  property  which  he  had  re- 
ceived from  the  testator  before  his  decease, 
upon  the  ground  that  it  was  B^fidei  commih 
sum,  or  an  invalid  donation.  These  srs 
matters  in  pays  which  the  executor  bss  a 
right  to  have  tried  by  m  jury.  Swxtssum 
of  McCarthy,  434. 

23.  Executors  cannot  claim  their  earn- 
missions  on  property  of  which  they  never 
had  the  seizin,  and  which  was  not  incladed 
in  the  inventory.    lb. 

24.  Where  a  testator  directs  that  the 
interest  of  his  co-partner  in  a  plaotatkiB 
shall  be  purchased,  and  reserves  a  fund  for 
that  purpose,  upon  the  refusal  of  the  co- 
partner to  sell,  the  executors  are  bound  to 
distribute  the  funds  which  had  been  re- 
served to  effect  the  purchase.  Heirs  of 
Henderson  v.  Rost  et  al.  441. 

25.  Where  an  administrator  has  been 
dismissed,  under  the  act  of  13lh  of  March, 
1837,  he  cannot  take  a  suspensive  apf^d 
from  the  order  of  diamissal,  akhoogh  he  may 
from  such  part  of  the  judgment  as  coodemns 
him  in  pecuniary  damages.  C.  V.  1059. 
Slate  V.  Judfre  Second  District  OmtI,  51S. 

26.  The  heir  who  owes  a  debt  to  a  soe- 
ceasion  is  entitled  to  collate  it,  and  camot 
be  sued  for  the  debt  without  proof  of  Ao 
insolvency  or  indebtedness  of  the  saecesiioa 
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and  the  neceasity  of  hit  pAying.  C.  C. 
1214,  1271,  1272,  1265.  Davii  et  al.  v. 
Davi$  et  aL  561. 

27.  The  forfeiture  of  the  right  to  act  as 
administrntor,  coDtem plated  by  the  act  of 
13th  of  March,  1837,  does  not  take  place 
ipso  facto  by  the  omiasion  to  file  an  account. 
It  is  H  matter  to  be  acted  upoo  in  the  mat- 
ter of  the  saccesaion,  and  cannot  be  inquir- 
ed info  collqterally  in  a  suit  brought  by  the 
administrator  aiiiaisnt  a  debtor  of  the  sue- 
cesa'on.  McCUland^  Administrator^  v. 
Bideman^  563. 

28.  The  heirs  cannot  release  a  debt  due 
to  the  succession  so  long  as  there  are  debts 
due  by  it  and  the  estate  is  in  a  course  of 
administratioo  in  the  hands  of  an  adminia- 
tmtor.  Clarke  Administrator^  ▼.  Succession 
of  BrifiTfirs,  624. 

29.  Where  one  who  is  executor  and 
also  universal  legatee  under  a  will,  takes 
possession  of  the  estato  as  executor,  he 
will  not  be  regarded  as  having  possession  in 
his  capacity  of  legatee,  nor  can  he.  without 
judicial  authorization,  change  the  nature  of 
his  possession.  Bird  v.  Succession  of 
Jones,  643. 

30.  The  action  for  separation  of  patri- 
mony supposes  the  case  of  possession  taken 
by  the  heir,  and  where  the  possession  of 
the  estate  is  in  the  bands  of  the  executor, 
the  prescription  of  three  months  against 
that  action  does  not  run.     lh> 

31.  Where  the  executor  has  filed  a  final 
account,  which  is  opposed  by  one  of  the 
heirs  on  a  claim  he  holds  against  the  suc- 
session,  the  opposition  should  not  be  dis- 
missed upon  the  ground  that  the  opposing 
heir  should  resort  to  an  ordinary  suit  against 
the  other  heirs.  It  is  a  succession  caae  to 
which  the  parties  are  not  entiled  to  a  trial 
by  jury.     Succession  ofBozant,  709. 

32.  The  sale  by  executory  process  of  the 
pn>perty  of  a  succession  before  any  one  was 
authorized  to  represent  the  succession,  is 
null.  Andrews  v.  City  Bank  of  New  Or- 
leans, 737. 

33.  Where  a  wife,  acting  as  administra- 
trix, refVises  to  have  placed  on  the  inventory 
of  the  succession  property  which  she  claims 
as  her  own,  she  cannot  be  proceeded  against 
by  rule  to  compel  her  to  do  so.  An  ordi- 
nary action  must  be  resorted  to.  Succes- 
sion of  McKinney,  748. 

34.  Where  the  claim  of  one  as  a  creditor 
is  deoiedt  he  has  no  right  under  the  act  of 
13th  of  March,  1837,  to  have  a  judgment 
against  an  adminiatration  for  damages  for 
not  having  deposited  the  funds  of  the  suc- 
cession in  bank,  and  cannot  disturb  the  ad- 
ministration in  which  those  who  are  inte- 
rested have  acquiesced.  Succtssum  ofCan* 
nollyf  753. 


SURETT. 

1.  The  surety  who  has  paid  a  debt,  for 
which  the  creditor  subsequently  to  the 
creation  of  the  obligation  took  a  mortgage 
upon  the  property  of  the  principal  debtor, 
is  entitled  by  subrogation  to  the  mortgaeg 
rights  of  the  creditor.  The  payment  by 
the  surety  is  the  purchase  of  the  rights  of 
the  creditor,  such  as  they  exist  at  the 
date  of  the  payment.  Scott  Sf  Dunbar 
V.  Feather ston  if  Amis,  306. 

2.  Sureties  are  not  entitled  to  the  benefit 
of  the  discussion  of  the  principars  proper- 
ty, unless  they  have  furnished  a  sufficient 
sum  to  carry  the  discussion  into  eflTect. 
Whiting  ana  Wife  v.  Hagerty  et  aL  686. 


See  also  Appeai*. 


TAX. 

1  The  act  of  10th  of  March,  1845,  au- 
thorizing the  sale  of  property  for  the  pay- 
ment of  taxes,  was  prospective  in  its  cha- 
racter, and  did  not  authorize  the  summary 
proceedings  therein  provided  fur  the  collec- 
tion of  taxes  due  in  1844.  Elbridge  v. 
Tihbitis,  380. 

2.  Where  the  charter  of  a  bank  exempts 
the  stock  and  real  estate  of  the  bank  from 
any  tax  laid  by  tlie  State,  parish,  or  any 
body  politic  or  corporate,  a  tax  imposed  by 
Municipality  Number  One  on  the  real  es- 
tate of  the  bank  is  in  direct  conflict  with  the 
charter,  and  illegal.  Such  an  exemption  is 
not  repealed  b^  the  art.  127  of  the  Consti- 
tution. Municipatity  Number  One  v.  Lou- 
isiana State  Bank,  394. 

3.  A  special  tax  levied  by  the  police  jury 
for  the  levees  upon  the  lands  of  persons  in 
the  district,  is  not  unconstitutional  because 
of  its  not  being  an  ad  valorem  tax.  Gil- 
lespie V.  Police  Jury  of  Concordia,  403. 

4.  Where  lands  have  been  sold  under  the 
act  of  10th  March,  1845,  to  pay  taxes,  the 
owner  has  a  right  to  redeem  the  same  upon 
ofifering  to  pay  to  the  purchaser  the  price, 
costs,  improvements  and  interest,  and  is  not 
compelled  to  make  a  tender  of  the  money 
unless  the  purchaser  has  rendered  an  ac- 
count of  those  items.  Brooks  ▼.  Hardwick 
et  at*  675. 

TESTAMENTS. 

See  DoNATioifs,  Mortis  Causa. 


TRESPASS. 


See  Damages,  Ex  Delicto. 
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TUTORSHIP.— WIFE.— WILLS.— WORKMEN. 


TUTORSHIP. 
See  MinoKS. 

USUFRUCT. 
See  Donations,  Moktis  Causa. 

USURY. 
See  Intsrkst. 

WARRANTY. 
See  Sals. 


WIFE. 
See  Husband  and  Wife. 


WILLS. 
See  Donations,  Mo&tis  Causa. 


WORKMEN. 
See  Letting  or  Laboe,  ke. 
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